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The New Ellg|alld council,s 2003 Agenda by Susan Asci, Vice President, Communications, The New England Council

Health care, financial services, energy,
research and development funding,
transportation, the workforce and the
creative economy are among the top
issues of the New England Council’s
2003 agenda.

The New England Council is an alli-
ance of large and small companies,
educational institutions, nonprofit and
other agencies dedicated to promoting
federal public policies and regional ini-
tiatives that support economic develop-
ment and a high quality of life in the six-
state region.

“We work closely with the New England
congressional delegation to articulate
the voice of New England’s business
community on Capitol Hill,” said James
T. Brett, President and CEO of the New
England Council.

On the health care issue, the Council
will continue its advocacy work on such
areas as Medicare reimbursements and
long-term reform as well as the Medic-
aid crisis and the shortage of nurses.

Federal research and development
funding is an important resource for the
region’s research community. This fund-
ing helps to fuel the leading sectors of
health care, biotechnology, and higher
education. The Council’s efforts on
Capitol Hill in recent years have helped
secure a five-year-high level of federal
research and development funding for
New England institutions.

Financial services is another important
sector. New England is considered the
center of retirement savings, managing
in excess of one trillion dollars in assets

for tens of millions of retirement cus-
tomers worldwide. In recent years, the
Council was a strong advocate in favor
of legislation that increased 401(k) and
IRA contribution limits and simplified
complex pension plan regulations that
made it difficult for small businesses to
offer plans.

Energy and environment issues have
long been part of the Council’s issues
agenda. New England’s economic
health, future growth and well-being
are directly linked to the availability of
reliable, reasonably priced energy and
environmentally sound energy policies.
To that end, the Council’s goals pro-
mote fuel diversity and the expansion
and improvement of the region’s en-
ergy infrastructure.

The 108th session of Congress will be a
crucial year for transportation funding
with such programs as the Highway
and Transit Funding (TEA-3) and Airport
Funding (AIR-21) up for reauthorization.
The nation’s commitment to these bills
will make a difference in the future of
highway and airport improvements and
development in New England.

Other bills slated for reauthorization this
year include the Higher Education Bill
and the Workforce Investment Act. The
Higher Education Act (HEA) adminis-
ters the federal government’s student
aid and loan program. In addition to de-
liberating whether HEA's programs have
made post-secondary education more
accessible, Congress will also consider
the rising costs of college, federal tax
benefits, standards and accountability.

The goal of the Workforce Investment
Act is to improve the delivery of federal
job training programs. This year’s reau-
thorization presents the opportunity to
make program changes to better pre-
pare workers to meet employers’ needs
in the region.

The New England Council also has fo-
cused on regional economic develop-
ment initiatives, such as the creative
economy.

The Creative Economy Initiative began
as a partnership between the Council,
New England Foundation for the Arts,
the six state arts agencies and the
Boston Symphony Orchestra. The ini-
tiative conducted an economic impact
study of the creative sector in the region.
Earlier this year, a Creative Economy
Council was formed that is comprised
of more than 70 leaders from through-
out the region representing business,
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From the Acting
Deputy Commissioner
In tight financial
times, cities and
towns may consider
imposing charges
or “user fees” for
various services.

In some communities, the validity of
certain user fees has been challenged.
Some of these challenges were based
on the contention that the fees were
actually taxes for which there was

no prior legislative authorization as
required by the state constitution.
However, there are three important
characteristics that distinguish valid
user fees from taxes as established
by the court in Emerson College v.
Boston, 391 Mass. 415 (1984).

First, the user fee must be in return
for a particular governmental service
that benefits, in a special way, the
party paying the fee. In other words,
the users must receive a particular
benefit from the governmental service
that is not shared by the general pub-
lic. A second characteristic of a user
fee is voluntary payment. The govern-
mental service user has the choice

of not using the service and thereby
avoiding the charge. The third char-
acteristic is that the fee should not
generate revenue above and beyond
what is reasonably anticipated as the
cost of providing the service.

When considering imposing or in-
creasing user fees, municipalities
should seek to adhere to this three-
stage Emerson test to ensure their
validity. Refer to this issue’s Focus
article for more information on fees.

Wﬁ-%,

Gerard D. Perry
Acting Deputy Commissioner

in Our Opinion

Legal

The Nashoba Case
and Personal Property

by James Crowley

The Nashoba case illustrates that the
form of property ownership is important
for local personal property tax purposes.

Nashoba Communications Limited
Partnership (Nashoba) owned and op-
erated a cable television service in the
Town of Danvers. The firm, organized
as a limited partnership, had its princi-
pal place of business in the Town of
Westford. For fiscal year 1990 Danvers
assessed Nashoba on its personal
property, which was valued in excess of
$2.2 million. Nashoba filed an abate-
ment application claiming that certain of
its personal property was exempt. The
assessors disagreed, and the taxpayer
appealed to the Appellate Tax Board
(ATB) which upheld the assessors’ de-
cision. There was a further appeal to the
Supreme Judicial Court (SJC), which
made its ruling in Nashoba Communi-
cations Limited Partnership v. Asses-
sors of Danvers, 429 Mass. 126 (1999).

Nashoba’s personal property in Dan-
vers included its aerial distribution plant,
consisting of cables and wires on tele-
phone and utility poles, together with
the ampilifiers, taps and other devices
attached to the cables and the under-
ground distribution plant; its head-end
equipment; converter boxes in sub-
scribers’ homes, and office equipment.
Nashoba alleged in its complaint that its
cable and other electronic equipment
located over public ways was exempt
from local taxation.

As a general matter, all real estate and
personal property is subject to local tax
unless there is some exemption (M.G.L.
Ch. 59 Sec. 2). It is also a well-estab-
lished principle in Massachusetts that
a taxing statute must set forth the place
where and the person to whom a tax is
to be assessed. At issue was M.G.L.

Ch. 59 Sec. 18, which provides the
general rule for the assessment of all
taxable personal property and then lists
seven exceptions to that rule. The fifth
and sixth clauses were the subject of
the SJC'’s interpretation.

Clause Sixth states in pertinent part that
“partners, whether residing in the same
or different towns, shall be jointly taxed
under the firm name, for all tangible
property belonging to the partnership
...” (emphasis added). By its terms, this
statute provided for the assessment of
any personal property owned by a part-
nership. Nashoba contended, however,
that Clause Fifth was also meant to
apply to partnership property. Clause
Fifth pertained to the assessment of “un-
derground conduits, wires and pipes
laid in public ways...and poles, under-
ground conduits and pipes, together
with the wires thereon or therein, laid in
or erected upon private property ... by
any corporation ..."” (emphasis added).
Nashoba pointed to a prior SJC deci-
sion, which held that Clause Fifth did
not provide for the taxation of poles with
the wires thereon erected on public
ways. That decision was Warner Amex
Cable Communications, Inc. v. Asses-
sors of Everett, 396 Mass. 239 (1985).

In the case at hand, however, the SUC
narrowed the scope of the Warner
Amex ruling by noting that Clause Fifth
specifically applied to corporations.
Clause Sixth, on the other hand, ap-
plied to personal property owned by a
partnership. In the court’s view, it would
be a strained interpretation to hold that
Clause Fifth was also meant to apply to
partnerships. The SJC affirmed the ATB
decision that Nashoba’s cable and
electronic equipment over public ways
was taxable.

The SJC concluded that different tax
treatment for partnerships versus cor-
porations was constitutionally permissi-

continued on page six
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FOCUS

on Municipal Finance

Municipal Fees and
Charges

by Melinda J. Ordway

Since the passage of Proposition 27,
municipal budgeting in Massachusetts
has been revenue driven. Annually, a
community must review its four major
revenue sources — tax levy, state aid,
local estimated receipts and available
funds — before entertaining proposed
spending requests. The ability to main-
tain or increase a community’s level
and/or quality of services is dependent
on its revenues and careful planning.
Currently, we are faced with hard eco-
nomic times. State aid is proposed to
decrease, the levy is capped by Propo-
sition 2% unless overrides or debt ex-
clusions are approved by the voters,
and reserves are non-recurring sources
of revenue. Consequently, communi-
ties are reporting that they are closely
reviewing local receipts.

In FY02, local receipts' represented al-
most 17 percent of the total municipal
budgets (Table 1). Among communi-
ties, the percentages ranged from a low
of 2.37 percent for the town of Rowe to
a high of 43.3 percent of the town of
Norwood. Local receipts include a vari-
ety of taxes, excise, user fees, charges,
and other revenues. Some local re-
ceipts (i.e., motor vehicle excise, hunt-
ing license and firearms permits) may
be dictated by statute while others
may be by negotiation or contract (i.e.,
investment income and in-lieu-of-tax
payments). Still other local receipts are
established through the adoption of an
ordinance or bylaw.

A fee is the practice of charging an
amount for a service to individuals who
use or benefit from them. A fee may be
charged when a local government pro-
vides a particular service or benefit (i.e.,
police detail, a recreational program or

copying a public document) or covers
the cost of permitting or licensing a pri-
vate activity under regulatory functions
enacted to protect the public health,
welfare and safety (i.e., building permit
or business license). A fee may be
charged when the use of a service is by
choice and service can be withheld
from individuals who refuse to pay. A
fee may not be charged for general
services that are mandatory or supplied
to the public at large such as schools
and public safety. Moreover, a fee may
be charged to recover the cost of pro-
viding the service or benefit (Emerson
College v. Boston, 391 Mass. 415
(1984)) not just to enhance revenues.

Local officials are faced with many is-
sues when deciding whether or not to
implement fees. These include but are
not limited to the legal authority (e.g.,
general laws, special legislation and
home rule powers) to charge a fee, the
attitudes of citizens and political lead-
ers towards fees, and the cost. There-
fore, before proposing new local
charges or increases in its current local
receipts, a community should review
its current licenses, permits and fees.

The Government Finance Officers As-
sociation (GFOA) has issued recom-
mended practices on charges and
fees. GFOA recommends that commu-
nities adopt written policies for charges
and fees. A policy should identify what
factors are to be taken into account
when pricing services or benefit. The
policy should also state whether the
community intends to recover the full
cost of providing the service or benefit
and under what circumstances a
charge or fee is set at less than full re-
covery (e.g., debt exclusion or other
subsidy). The policy should be re-
viewed periodically to ensure it is cur-
rent and it should be communicated
with the public clearly and openly.

When pricing a service or benefit, it is
recommended that a community con-
duct a costing study. A costing study
identifies and measures the direct, in-
direct, capital and debt service costs
of providing a service or benefit over a
given period. A costing study is best
done by a team of municipal officials so
that all possible aspects of costing data
are accounted for as well as different
perspectives are entertained. The
process and results should be docu-
mented for public disclosure and may
be replicated easily when annually re-
viewed. With the costing information, a
community can analyze the efficiency of
a service, make budgetary decisions,
set fees or charges, and/or consider al-
ternative methods of providing a serv-
ice (e.g., smaller scale, out source and
privatization). For more information on
costing services, see the Department
of Revenue’s workbook, “Costing Mu-
nicipal Services: Workbook and Case
Study” on our website at www.mass.
gov/dls under “Publications and
Forms.” Developed a number of years
ago, this workbook is used widely
throughout the Commonwealth when
performing a costing study.

GFOA also recommends that munici-
palities maintain a revenue manual.
This manual should document a com-
munity’s revenue sources and factors
relevant to measure current and future
levels of those revenues. This would in-
clude a title or brief description for
each revenue source; legal authoriza-
tion and/or limitation; and formula or
costing information. It should include
accounting information such as ac-
count and fund numbers (e.g., general,
special or enterprise funds) so it is
clearly understood if a revenue source
is unrestricted or earmarked for a spe-
cific purpose. It is also advisable to in-
clude a history of the revenue source;

continued on page six
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USDA Rural
Development

The United States Department of Agri-
culture (USDA) in southern New Eng-
land offers a wealth of services and
programs that are designed to en-
hance the quality of life and opportu-
nities in rural communities. Rural De-
velopment funds projects that bring
housing, community facilities, utilities
and other services to rural areas.
These programs also provide techni-
cal assistance and financial backing
for rural businesses and cooperatives
to create quality jobs in rural areas.
The following is an overview of USDA
Rural Development programs avail-
able to communities in Massachu-
setts, Connecticut and Rhode Island.

Business and Cooperative
Development Programs

These programs provide financing
and technical assistance through
loans and grants to businesses and
cooperatives in rural areas. Another
goal is to establish public and private
institutional alliances and partnerships
that leverage financial resources to
create jobs and stimulate rural eco-
nomic activity.

Community Facilities Programs

These programs are designed to offer
assistance to communities in develop-
ing essential facilities for public use,
such as schools, libraries, hospitals,
assisted living facilities, public safety
stations and community centers.
Community Programs utilize three flex-
ible financial tools to achieve this goal:
loan guarantees, available to com-
mercial banks; a direct loan program,
at reduced interest rates; and a grant
program for communities that cannot
finance a needed project. Eligible
rural areas are communities of less
than 20,000.

Water and Environmental Programs

The Rural Utilities Service offers finan-
cial assistance programs to assist in
the development of essential public
water, sewer and solid waste facilities.
Eligible rural areas are communities
with less than 10,000.

Housing Programs

The acquisition of safe and sanitary
housing through purchase or con-
struction is the major emphasis of
Rural Development’s housing pro-
grams. Assistance is available to res-
idents of rural communities to pur-
chase or build a single-family home,
repair an existing home, and for the
development of affordable rental
housing. Assistance comes in the
form of direct and guaranteed loans
for home ownership; loans and grants
for home improvement and repairs;
direct and guaranteed loans for rural
rental housing projects, grants to
nonprofit organizations to administer
housing repair programs and Self-
Help Technical Assistance programs.

The Massachusetts USDA office lo-
cated in Amherst, Massachusetts ad-
ministers Rural Development pro-
grams for the southern New England
region. USDA field offices are located
strategically throughout southern New
England with each site committed to
serving those in search of information
and assistance with Rural Develop-
ment programs and initiatives. Contact:

USDA Rural Development
David H. Tuttle, State Director
451 West Street, Suite 2
Amherst, MA 01002

Phone: (413) 253-4302

Fax: (413) 253-4347

E-mail: ;
Internet] www.rurdev.usda.gov/ma

Nashoba Case continued from page two

ble. There was no violation of the Equal
Protection Clause of the 14th Amend-
ment since there was a fair and rational
basis for the distinction. The SJC ob-
served that state and federal tax laws
treated corporations and partnerships
differently. The Commonwealth of Mass-
achusetts imposed an excise on a cor-
poration’s tangible personal property
pursuant to M.G.L. Ch. 63 Sec. 30. Yet,
there was no comparable state tax pro-
vision for partnership personal prop-
erty. According to the SJC, a taxpayer
could avoid any perceived inequality
by choosing to operate as a partner-
ship or as a corporation. l

Municipal Fees continued from page three

any trends and projections; and infor-
mation pertaining to economic circum-
stances or other external factors that
may influence the revenue. Currently,
accountants or auditors may have
some of this information in the revenue
chart of accounts while other commu-
nities may have what is commonly re-
ferred to as a “schedule of fees.” In ei-
ther case, a community should use
these existing documents to develop a
comprehensive revenue manual. This
revenue manual will serve as a useful
budgeting and planning document
under the current fiscal crisis and for
years to come.

1. This includes local estimated receipts, enterprise
fund receipts and offset receipts as reported on the
tax recapitulation sheet.


http://www.rurdev.usda.gov/ma
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DLS Update

Spring Course 101

The Department of Revenue’s basic
course for assessors, Course 101 As-
sessment Administration: Law, Proce-
dures, Valuation, will be offered in the
evening in May and June 2003 at the
Worcester Public Library, 3 Salem
Square, Worcester, MA. This program
will be conducted from 6:00 p.m. to
9:00 p.m. for six consecutive Wednes-
days (May 7, 14, 21, 28 and June 4
and 11, 2003).

Attendance at Course 101 and suc-
cessful completion of the examination
satisfies minimum qualification require-
ments for assessors that were estab-
lished by 830 Code of Massachusetts
Regulation (CMR) 58.3.1. Assessors,
and assistant assessors with valuation
responsibilities, must fulfill minimum
qualifications within two years of the
date of their original election or ap-
pointment. All participants who suc-
cessfully complete this course will re-
ceive a certificate.

A bulletin containing further information
and a registration form was mailed to
all communities in early March.

FY04 Telephone and
Telegraph Valuation
Changes

Beginning with FY04, the taxable prop-
erty subject to central valuation of tele-
phone and telegraph companies will
vary, depending on the form of legal en-
tity owning the property. The change is
the result of an Appellate Tax Board Rul-
ing in the case of RCN-BecoCom LLC
v. Commissioner of Revenue. Munici-
palities should be aware that partner-
ships and LLCs that do not file federal
tax returns as corporations will be val-
ued by the commissioner on all poles,
wires, underground conduits, wires
and pipes and all machinery, including

switching equipment, used for tele-
phone and telegraph purposes. Addi-
tionally, these entities are subject to
valuation and assessment locally on all
other taxable personal property. There-
fore, a Form of List (State Tax Form 2)
must be filed in all communities where
such other personal property is located.

For more information, a memorandum
sent by the Division of Local Services
to previous telephone and telegraph
filers is available on our website
www.mass.gov/dls under “Local
Assessment.”

Use www.mass.gov/dls

Mass.Gov, the Commonwealth’s portal
to all state government information and
services, has continued to expand
since its launch last year. Services for
each of the five core customer groups,
(citizens, businesses, municipalities,
state employees and visitors) are pre-
sented from a customer’s perspective,
so that they are quick and easy to find.
Customers need only remember www.
mass.gov to do business with the state
electronically.

Customers who are already doing busi-
ness with state agencies, or know which
agency they need to contact, can find
any agency through the www.mass.gov
address. They can go to Mass.Gov and
select an agency from a comprehen-
sive list, or they can reach an agency
directly by using the Mass.Gov URL,
and appending the agency acronym.
For example, to reach the Division of
Local Services, a customer can go to
www.mass.gov/dls. No longer is a cus-
tomer forced to remember the different
address variations previously used by
state agencies. Now, all state agencies
are using the naming convention, www.
mass.gov/agency acronym.

Municipalities can use Mass.Gov as a
resource to make their jobs easier, to

save time and to provide better service
to residents in the community. There are
a host of services that make the inter-
action between municipalities and the
state easier, such as electronically sub-
mitting the Housing Certification Plan.
Municipal staff can also use Mass.Gov
to answer many of the questions citi-
zens direct to municipal offices. They
can also suggest citizens go to
Mass.Gov directly to eliminate many of
the phone calls. By using Mass.Gov re-
peatedly, all customers will become ac-
customed to knowing that Mass.Gov is
synonymous with doing business with
the government electronically, no mat-
ter their need or the agency they need
to contact. Ultimately, this will save time
and money for all government entities.

New Guidelines for
Reassessment Program

In January 2003, the Bureau of Local
Assessment updated the publication,
Guidelines for Development of a Mini-
mum Reassessment Program. These
guidelines reflect significant changes
with regard to interim year adjustments,
state-owned land, multiple regression
analysis and public disclosure. This
booklet is available on our website
(www.mass.gov/dls) under “Publica-
tions and Forms.”

NEC continued from page one

government, media, the arts commu-
nity, and academia.

“Numerous studies and surveys have
been conducted that illustrate how the
arts and cultural offerings serve to at-
tract workers, companies and help an-
chor economic development initiatives,”
Brett said. l

The New England Council has offices in Boston
and Washington, D.C. and may he reached at (617)
723-4009 or athww.newenglandcouncil.com.|



http://www.newenglandcouncil.com
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DLS Profile: BOA Field Representatives

Peter Zona and Andrew Nelson
work in the Division of Local Serv-
ices’ (DLS) Worcester regional of-
fice. Similar to other Bureau of Ac-
counts (BOA) field representatives,
their main duties include assisting
cities and towns in setting tax
rates, certifying free cash, review-
ing year-end audits and helping
cities and towns achieve sound
and efficient fiscal management.

Before coming to DLS in 2001,
Peter worked in the Department of
Revenue’s (DOR) Child Support Enforcement Division. He works with 25 communi-
ties, most of which are located along Route 495. Peter is a graduate of Boston State
College and has two graduate degrees, including an MBA from Anna Maria Col-
lege in Paxton. Originally from Worcester, Peter now lives with his family in Grafton.

Andrew Nelson and Peter Zona

Before joining DLS in 1998, Andrew worked in DOR’s Child Support Enforcement
Division and also in DLS’ Education Audit Bureau. He works with 25 communities
located in the central part of the state. This area extends between the New Hamp-
shire and Connecticut borders. Andrew has a bachelor’s degree from Bentley Col-
lege and also an MBA from Anna Maria College.

Peter and Andrew say they like the variety of work involved with the duties of a field
representative. Peter says they not only have the opportunity to work in various
communities, their work with tax rates, balance sheets, Schedule A reports and
audits also provides a mix of job duties.

Joyce Sardagnola, principal assessor in Sutton, thinks that Andrew is “wonderful,
and a delight to work with.” “Being relatively new to this position, he has steered me
in the right direction for each and every thing. He did a fabulous job guiding me

through the tax rate approval process. He always returns my phone calls.”

Peter Zona also received high marks from a town official. Jacquie Crimins, town
appraiser in Concord, said that Peter is “pleasant, efficient and professional.” She
also credited Peter for making preparation of the town’s FYO3 recap sheet “the
easiest it has ever been.” il

Farmland Values Set

On January 31, 2003, the Farmland
Valuation Advisory Commission (FVAC)
determined the recommended range
of values for land classified under
M.G.L. Ch. 61A as agricultural or horti-
cultural for fiscal year 2004.

Overall, values decreased approxi-
mately 19 percent over last year. This
drop is predominately the result of a
decline in farm income. The FVAC uses
a five-year net-farm income approach
for valuing all classes of Massachusetts
farmland.

When valuing these farmlands, asses-
sors must only consider the value of the
land for agricultural or horticultural use.
The FVAC ranges of value are to be
used along with assessors’ appraisal
knowledge, judgement and experience.
Values adopted outside the ranges rec-
ommended by the FVAC must be sup-
ported by appraisal documentation. l

City &Town

City & Town is published by the Massachusetts Depart-
ment of Revenue’s Division of Local Services (DLS)
and is designed to address matters of interest to local
officials.

Joan E. Grourke, Editor

To obtain information or publications, contact the
Division of Local Services via:

* website: www.mass.gov/dls

« telephone: (617) 626-2300

* mail: PO Box 55490, Boston, MA 02205-5490
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