May 21, 2026

William Anderson
Office of the General Counsel
Massachusetts Department of Public Health
250 Washington Street 
Boston, MA 02108

VIA EMAIL

RE: Public Comment on Proposed 105 CMR 272 — Standards Regulating the Care of Infants Identified as Being Affected by Prenatal Substance Exposure

Dear Commissioner and Staff of the Massachusetts Department of Public Health:

I respectfully submit the following public comment in response to the proposed regulations at 105 CMR 272.000, promulgated pursuant to M.G.L. c. 111, §§ 110D–110E. As a law student in Boston University School of Law’s Health Justice Practicum, I conducted extensive research on mandatory reporting of prenatal substance exposure and reform efforts in Massachusetts. The following evidence-based recommendations are intended to maximize patient protections and accomplish the legislature’s goals in amending c. 119, § 51A. 

When Massachusetts amended its mandatory reporting scheme in 2024, it acknowledged that alleged substance exposure is not synonymous with abuse or neglect. Under CAPTA, states must establish procedures for monitoring and reporting infant substance exposure,[footnoteRef:1] but HIPAA allows considerable leeway for Massachusetts to heighten patient privacy protections[footnoteRef:2] while maintaining CAPTA compliance. The Department should take this opportunity to develop standards and procedures that more robustly protect patients and actualize the policy goals behind the recent statutory amendments.  [1:  See 42 U.S.C. § 5106a(b)(2)(B)(ii).]  [2:  See 45 CFR § 160.203(b) (providing that HIPAA does not preempt any state law offering more stringent privacy protections than HIPAA itself). ] 


1. Promulgate more explicit privacy and data-protection standards. 

The proposed Section 272.020(A) does not specify what data elements will be collected, which raises serious concerns. At a minimum, the Department should require institutions to de-identify and aggregate substance exposure notifications before reporting them. However, research shows that even de-identification in accordance with HIPAA standards[footnoteRef:3] is insufficient to prevent re-identification with today’s technology.[footnoteRef:4] Additionally, de-identified data is not protected health information (PHI) subject to the HIPAA Privacy Rule,[footnoteRef:5] and HIPAA’s “minimum necessary” standard does not apply to disclosures “required by law.”[footnoteRef:6] Instead, providers must limit disclosures “required by law” to “the relevant requirements of such law.”[footnoteRef:7] Therefore, HIPAA imposes no obligations on health care providers and institutions to independently constrain the scope of information disclosed in a DPH notification of prenatal substance exposure. This makes it critical for the Department to develop regulations that impose clear limits on what data must be reported and how it is transmitted. [3:  See 42 C.F.R. § 164.514(b).]  [4:  See Ji Su Yoo, Alexandra Thaler, Latanya Sweeney & Jinyan Zang, Risks to Patient Privacy:  A Re-Identification of Patients in Maine and Vermont Statewide Hospital Data, TECH. SCI. (2018). ]  [5:  See 42 C.F.R. § 164.514(a).]  [6:  45 C.F.R. § 164.502(b). ]  [7:  45 C.F.R. § 164.512(a). ] 


The Department should amend Section 272.020 to: (a) explicitly enumerate the data elements to be reported; (b) mandate de-identification beyond federal HIPAA minimums, including removal of all non-essential data points and metadata scrubbing; and (c) encourage aggregate, institutional-level reporting rather than individual practitioner-based reporting to reduce the risk of patient re-identification.

Additionally, the proposed Section 272.020 does not address the technology or software platforms that will be used for reporting. The increasing use of artificial intelligence in health care presents new risks of unintentional disclosure of extra data and metadata; a mandated reporter using online health data transmission software might share data beyond what is required without even being aware. Therefore, the Department should also amend Section 272.020 or adopt a companion section addressing artificial intelligence and the retention of metadata generated during the reporting process. 

2. Establish more separation between public health reporting and child welfare systems.

The proposed regulations do not adequately address the relationship between DPH notifications and Department of Children and Families (DCF) reports of abuse or neglect. Under the amended 51A statute, substance exposure alone cannot substantiate a report of child abuse or neglect to DCF, yet without clear structural separation, there is a risk that public health notifications will be repurposed for investigative purposes. 

The Department should incorporate explicit language into 105 CMR 272.000 that maintains clear separation between the DPH reporting system and DCF referral processes and ensures that data reported to DPH under Section 272.020 is not accessible to DCF absent an independent determination of suspected abuse or neglect. The Department should also consider establishing separate reporting portals, like in Colorado’s “true” two-track system,[footnoteRef:8] to achieve maximum structural separation.  [8:  See C.R.S.A. §§ 19-3-102, 19-3-103. ] 


3. Reduce ambiguity for health care providers and social workers. 

The proposed regulations place significant obligations on Attending Clinicians but offer little guidance for implementation. Section 272.025(A) provides that Attending Clinicians “may rely on Birth Facility policies, including standing orders” to meet requirements, yet compliance ultimately remains their individual responsibility. This creates uncertainty for health care providers, which increases the risk of overreporting,[footnoteRef:9] often in a way that disproportionately impacts people of color and people in poverty.[footnoteRef:10] [9:  See Shoshana Walter & Jill Castellano, Tens of Thousands of Mothers Were Flagged to Police Over Flawed Drug Tests at Childbirth, MARSHALL PROJECT (Feb. 10, 2026, at 06:00 ET), https://www.themarshallproject.org/2026/02/10/baby-hospital-mom-pregnant-police-drugs (interviewing health care providers and finding that they generally “try to err on the side of the baby” in ambiguous cases). ]  [10:  See generally Carol Shetty et al., Structural Racism in Newborn Drug Testing: Perspectives of Health Care and Child Protective Services Professionals, 22 ANN. FAM. MED. 271 (2024) (interviewing health care providers and finding that they often lack sufficient understanding of how reporting disproportionately harms Black families). ] 


Additionally, under Massachusetts common law, providers may be liable for administering toxicology screens without adequate informed consent.[footnoteRef:11] Although proposed Section 272.010(B) appropriately provides that “Toxicology Testing is not a substitute for Screening,” the regulations should go further in clarifying the circumstances under which toxicology testing is appropriate and the informed consent obligations that attach. [11:  See Harnish v. Children’s Hosp. Med. Ctr., 387 Mass. 152 (1892) (formally recognizing the doctrine of informed consent as a theory of medical malpractice and adopting patient-friendly materiality standard). ] 


The Department should also mandate training for health care providers on the new reporting system, their privacy obligations to patients, and how to prevent overreporting and discrimination. Empirical results show that this form of training is effective.[footnoteRef:12] [12:  See generally, e.g., Sarah C.M. Roberts et al., Training Health Professionals to Reduce Overreporting of Birthing People Who Use Drugs to Child Welfare, 19 ADDICT. SCI. CLIN. PRACT. 32 (2024).] 



4. Monitor for disparities in reporting. 

Empirical research consistently demonstrates that substance use screening and reporting practices disproportionately affect communities of color and low-income families.[footnoteRef:13] The proposed regulations contain no provision for monitoring or addressing racial, socioeconomic, or treatment-status disparities in reporting. The Department should incorporate a requirement to monitor for such disparities and to publish periodic reports analyzing whether the reports are being filed equitably across demographic groups. [13:  See generally Carol Shetty et al., Structural Racism in Newborn Drug Testing: Perspectives of Health Care and Child Protective Services Professionals, 22 ANN. FAM. MED. 271 (2024). See also DOROTHY ROBERTS, SHATTERED BONDS: THE COLOR OF CHILD WELFARE (2002).] 


***

Respectfully,

Margaret Comentale

Student Advocate
Health Justice Practicum
Boston University School of Law
765 Commonwealth Avenue
Boston, MA 02215


