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STATEMENT OF THE ISSUES

. Whether the Superior Court erred in granting
Appellees MBB Auto, LLC and MBF Auto, LLC a
judgment as a matter of law on Count I of
Appellants’ Complaint.

. Whether the Superior Court erred in granting
Appellees MBB Auto, LLC and MBF Auto, LLC a
judgment as a matter of law on Count III of
Appellants’ Complaint.

. Whether the Superior Court erred in finding that
the Graves Amendment applies to the claims
against Appellees MBB Auto, LLC and MBF Auto, LLC
and shields those parties from liability thereon.
. Whether the Superior Court erred in granting
Appellees MBB Auto, LLC and MBF Auto, LLC a
judgment as a matter of law on Appellants’ claims
given that a material triable issue of fact
exists concerning whether Appellee Kolawole Oke’s
use of the loaner vehicle was supported by
consideration.

. Whether the Superior Court erred in granting
Appellees MBB Auto, LLC and MBF Auto, LLC a
judgment as a matter of law on Appellants’ claims

given that a material triable issue of fact
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exists concerning whether Appellees MBB Auto, LLC
and MBF Auto, LLC acted negligently in their
lending of the loaner car to Appellee Kolawole
Oke.

. Whether the Superior Court erred in granting
Appellees MBB Auto, LLC and MBF Auto, LLC a
judgment as a matter of law on Appellants’ claims
given that a material triable issue of fact
exists concerning whether Appellees MBB Auto, LLC
and MBF Auto, LLC owed a duty to Appellants.

. Whether the Superior Court erred in granting
Appellees MBB Auto, LLC and MBF Auto, LLC a
judgment as a matter of law on Appellants’ claims
given that a material triable issue of fact
exists concerning whether Appellees MBB Auto, LLC
and MBF Auto, LLC’s breach of their duty to
Appellants caused injuries to Appellants.

. Whether the Superior Court erred in finding that
Mr. Seijo does not have a viable claim for loss
of consortium against Appellees MBB Auto, LLC and
MBF Auto, LLC.

. Whether the Superior Court erred in granting
Appellee Kolawole Oke a judgment as a matter of

law on Count II of Appellants’ Complaint.

10
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10. Whether the Superior Court erred in granting
Appellee Kolawole Oke a judgment as a matter of
law on Count II of the Complaint given that a
material triable issue of fact exists concerning
whether Appellee Kolawole Oke gave Appellee
Shanitqua Steele permission to operate the loaner
vehicle.

STATEMENT OF THE CASE

This is an appeal by plaintiff-appellants Maria
Blanca Elena Garcia (“Ms. Garcia”) and José Fafian
Seijo (“Mr. Seijo”) (together “Appellants”) from final
judgments entered on December 13, 2021 in favor of
defendant-appellees MBF and MBB and on April 27, 2022
in favor of Oke on Count II, which entered final
judgment as a matter of law on the Superior Court’s
(Deakin, J.) Memorandum of Decision (the “Memorandum
of Decision”) dated June 2, 2021. RA-000366-00039%6.1
These final judgments granted judgments as a matter of
law to the appellees Kolawole Oke (“Oke”), MBB AUTO,
LLC d/b/a Mercedes Benz Of Brooklyn (“MBB”), and MBF
AUTO, LLC d/b/a Mercedes Benz Of Caldwell (“MBF”),

(collectively the “Appellees”) in the Superior Court

1 Citations to the Record Appendix are cited as “RA.”

11
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Action as defined infra. Specifically, the Memorandum
of Decision granted summary judgment in favor on Oke
on Count II and summary judgment in favor of MBB and
MBF. RA-000366-000396.

STATEMENT OF THE FACTS

This case arises out of the severe and life
changing injuries sustained by Ms. Garcia, a Spanish
national, on August 18, 2016, when she was struck by a
vehicle driven by Appellee Shanitqua Steele (“Steele”)
(the “Incident”). RA-000011. The subject vehicle (the
“Vehicle”) was registered to MBF as owner of the
Vehicle at the time of the accident. Id. Ms. Garcia
sustained her injuries while crossing the street, in a
crosswalk, at the corner of Washington Street and
School Street in the Downtown Crossing area of Boston,
Massachusetts when Steele drove through a red light
into a crowd of people, included Ms. Garcia. RA-
000368.

The car that was driven by Steele was a loaner
car given to her then-husband Oke by MBF while his car
was being repaired at MBF’s New Jersey car dealership.
RA-000368. Oke, who was not properly instructed by MBF
on the permitted uses of the loaner Vehicle, then

drove that car from New Jersey to Boston,

12
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Massachusetts, in violation of the loaner car
agreement, to visit Steele. RA-000368-000370. On
August 18, 2016, Oke left Steele, whom he knew to be
an incompetent and unlicensed driver, in the loaner
car while it was illegally parked and with the car
running. RA-000370.

Foreseeably, Steele was promptly ordered to move
the Vehicle by a meter maid, and, while attempting to
drive the Vehicle, Steele drove through a red light
and into a crowd of pedestrians, including Ms. Garcia.
RA-000012. Ms. Garcia suffered substantial physical
injuries as a result of being hit by the Vehicle,
including a fractured spine, a fractured pelvis, and a
hematoma to the pelvis. RA-000012.

On July 27, 2018, Appellants filed their
complaint against Steele, Oke, MBB and MBF in the
Suffolk Superior Court, seeking to recover for the
personal injuries suffered on account of those
parties’ actions culminating in the events of August
18, 2016 (the “Superior Court Action”). RA-000010.

The Complaint asserted the following causes of action:
(i) Negligence; (ii) Negligent Entrustment; (iii) Loss

of Consortium. RA-000010-000014.

13
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Following discovery and depositions, on December
12, 2019, MBB filed a motion for summary Jjudgment
seeking judgment as a matter of law on all counts
against it in the Complaint. RA-000053.

On or around February 25, 2020, Oke filed a
motion for summary judgment seeking judgment as a
matter of law as to Count II of the Complaint. RA-
000155.

On October 29, 2020, MBF filed a motion for
summary judgment, seeking judgment as a matter of law
in its favor on all counts of the Complaint, along
with Appellants’ opposition and MBF’s reply. RA-
000214.°2

On April 13, 2021, the Superior Court (Deakin,
J.) heard oral arguments on the three (3) summary
judgment motions brought by MBB, Oke and MBF. RA-
000308.

On June 2, 2021, the Court (Deakin, J.) entered
its Memorandum of Decision granting the three summary
judgment motions by MBB, Oke, and MBF. RA-000366.

On December 6, 2021, MBF and MBB filed motions

for separate and final judgment, pursuant to Mass. R.

2 Notably, Steele did not file a motion for summary
judgment.

14
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Civ. P. 54(b), as to the claims alleged against them
RA-000398. On December 8, 2021, the Superior Court
(Mulligan, J.) granted MBF and MBB’s motions and in
accordance therewith, on December 15, 2021, the
Superior Court issued a final judgment, pursuant to
Mass. R. Civ. P. 54(b), dismissing all claims alleged
against MBB and MBF. RA-000397.

On January 14, 2022, Appellants filed a Joint
Notice of Appeal of the Judgment dismissing their
claims against MBB and MBF and on February 3, 2022,
the Superior Court (Haggan, J.) conducted a hearing on
said motion. RA-000308.

On January 5, 2021, Appellants filed a Motion
seeking a separate and final Jjudgment as to Count II
of the Complaint against Oke, pursuant to Mass. R.
Civ. P. 54(b) in accordance with the Court’s
Memorandum of Decision granting Oke’s summary judgment
motion. RA-000556. That motion was not opposed by any
of the Appellees.

On April 27, 2022, the Court (Deakin, J.)
entered its separate and final judgment dismissing
Count II of the Complaint against Oke, without costs.

RA-000401.

15
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On May 9, 2022, Appellants filed their joint
notice of appeal of the April 27, 2022 order. RA-
000405. On July 18, 2022, notice of entry of appeal
was entered by this Court in accordance with
Massachusetts Rule of Appellate Procedure 10 (a) (3) .
RA-000405.

SUMMARY OF ARGUMENT

The gravamen of this appeal is the Superior
Court’s erroneous finding that 49 U.S.C. §30106, the
Graves Amendment, a federal statute applicable to
“[a]ln owner of a motor vehicle that rents or leases
the vehicle to a person” is applicable to MBB and MBF.
49 USCS § 30106 (emphasis added). The Graves
Amendment, if it were applicable, would bar
presumptive liability against MBB or MBF based on
their ownership of the Vehicle under M.G.L. c. 231
S§85A.

In the instant action, the Superior Court
erroneously concluded that those entities ‘rented’ the
subject Vehicle that caused Appellants’ injuries to
Oke but ignored the plain text of the statute that
conditioned its applicability. Specifically, as
predicate matter, neither MBB nor MBF is engaged in

the business of renting or leasing vehicles, and,

16
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therefore, the Graves Amendment does not apply in the
case at bar. Moreover, Oke paid no consideration for
the Vehicle but was actually loaned that Vehicle by
the MBF as a courtesy while his Mercedes Benz was
being repaired at its service station in Caldwell, New
Jersey. RA-000121-000123. Given the foregoing, the
defense simply does not apply.

The Superior Court also erred in granting MBB and
MBF a judgment as a matter of law on both Counts I,
and IITI of Appellants’ Complaint, as numerous material
issues of triable fact exist concerning their
negligence and loss of consortium claims against MBB
and MBF.

The Superior Court similarly erred in granting
Oke a judgment as a matter of law on Count II
(negligent entrustment), because the facts in the
record establish the existence of a substantial
triable issue of fact concerning whether Oke gave
Steele implied permission to drive the vehicle when he
left her in the Vehicle with the keys in the ignition
and illegally parked in downtown Boston.

The Superior Court further erred in granting MBB
and MBF a judgment as a matter of law given that

material triable issues of fact exist regarding

17
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whether: (i) MBB and MBF acted negligently in their
lending of the Vehicle to Oke, (ii) owed a duty to
Appellants and/or (iii) breached their duty to
Appellants.

Appellants further contend that their claims for
loss of consortium against MBB and MBF were also
erroneously dismissed, because the record is replete
with triable issues of fact concerning those entities’
liability under that claim. Further, as a result of
MBB and MBF’s own negligence in allowing Oke to use
the Vehicle without confirming he received and
understood the instructions relating to its use, Ms.
Garcia suffered injuries severely impacting Mr.
Seijo’s life with his spouse.

The Appellants respectfully request that this
court reverse the Superior Court’s Judgments granting
summary judgment in favor of MBB, MBF and Oke. In the
alternative, Appellants request that this Court return
this case to the Superior Court to reconsider the
arguments, without applying the Graves Amendment to

MBB and MBF.

18
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ARGUMENT

STANDARD OF REVIEW

This Court reviews a grant of summary judgment de
novo to determine whether, when viewing the facts most
favorably to the nonmoving party, the moving party is
entitled to judgment as a matter of law. Huang V.
RE/MAX Leading Edge, 101 Mass. App. Ct. 150, 175
(2022) .

Mass. R. Civ. P. 56(c) provides that summary
judgment shall be granted only “if the pleadings,
depositions, answers to interrogatories, and responses
to request for admission under Mass. R. Civ. P. 36,
together with the affidavits show that there is no
genuine issue as to any material fact and the moving
party is entitled to a judgment as a matter of law.”
Mass. R. Civ. P. 56(c).

This Court must “recite[] the material facts in
the light most favorable to the non-moving party..
[and] draw[] all inferences from the underlying facts
in favor of the party opposing summary judgment and
resolve[] all doubt as to genuine issues of material
fact against the party moving for summary judgment.”

Nutt v. Florio, 75 Mass. App. Ct. 482, 488 (2009).

19
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The Superior Court Erred in Finding that the Graves
Amendment Applies to the Claims Against Appellees
MBB and MBF and Shields Those Parties from Liability
Thereon

The Graves Amendment, 49 U.S.C. §30106, is a
federal statute which precludes the owner of a rented
or leased vehicle, who is in the business of renting
or leasing vehicles in the transaction, from facing
liability solely as a result of its status as the
owner of a vehicle. The case at bar simply does not
come within the ambit of the Graves Amendment.

The Superior Court erred in two respects. First,
the Superior Court erred in implicitly finding that
the Graves Amendment is applicable to the claims
against MBB and MBF because neither MBF nor MBB are
engaged in the business of renting vehicles during
this transaction. Second, it erred by concluding that
MBF’s courtesy “loan” of the Vehicle constituted a
rental or lease of the Vehicle to Oke within the
meaning of the statute.

The record in this case is clear that MBB and MBF
were not acting in their capacity of leasing or
renting vehicles in this instance. On that basis, the
Graves Amendment does not apply. Second, the record is

clear that Oke received the Vehicle as a courtesy

20
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loaner - not as rental or lease - while his car was
being repaired at MBF’s dealership in New Jersey—a
loaner vehicle. RA-000121-000123.

Consequently, the Superior Court, erroneously
construing the statute broadly to include courtesy
loaner vehicles, erroneously concluded that the Graves
Amendment preempts the evidentiary implications of MBB
and MBF’s ownership of the Vehicle under Mass. Gen.
Laws ch. 231 § 85A (“Section 85A”). Massachusetts
Courts have consistently held that Section 85A
provides that in actions to recover for injuries
resulting from motor vehicle accidents, proof that the
defendant is the registered owner of the vehicle is
‘prima facie evidence’ of defendant’s responsibility.
Covell v. Olsen, 65 Mass. App. Ct. 359, 366 (2006).

The Superior Court reached this erroneous
conclusion by ignoring the plain statutory textual
requirement that the vehicle owner must be “engaged in
the trade or business of renting or leasing motor
vehicles.” 49 U.S.C. §30106(a) (1). It further relied
solely on non-binding precedent that stretched the
definition of the terms “lease or rent” to include

loaner wvehicles.

21
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The Superior Court’s improper conclusion that the
Graves Amendment applies to the conduct of the
Appellees herein and its failure to apply Section 85A
resulted in this improper grant of summary Jjudgment.

In light of the foregoing, the Appellants
respectfully request that this court vacate the entry
of summary Jjudgment for MBB and MBF. In the
alternative, Appellants request that this Court remand
this case to the Superior Court to reconsider the
arguments, properly applying Section 85A.

A. The Text of the Graves Amendment Requires that a
Vehicle be Actually Rented or Leased

The "Graves Amendment," codified at 49 U.S.C.
§30106, provides in pertinent part:

(a) An owner of a motor wvehicle
that rents or leases the vehicle to
a person (or an affiliate of the
owner) shall not be liable under the
law of any State or political
subdivision thereof, by reason of
being the owner of the wvehicle (or
an affiliate of the owner), for harm
to persons or property that results
or arises out of the use, operation,
or possession of the vehicle during
the period of the rental or lease,
if—

(1) the owner (or an affiliate of
the owner) is engaged in the trade
or business of renting or leasing
motor vehicles; and

(2) there 1s no negligence or
criminal wrongdoing on the part of
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the owner (or an affiliate of the
owner) (emphasis added).

When construing a federal statute, “we begin with
the plain language used by the drafters.” New Singular
Wireless PCS LLC v. Commissioner of Revenue, 98 Mass.
App. Ct. 346, 355 (2020); see also Green Valley
Special Util. Dist. v. Cibolo, Tex., 866 F.3d 399, 342
(5th Cir. 2017), quoting United States v. Uvalle-
Patricio, 478 F.3d 699, 703 (5th Cir. 2007). Accord
Atlanticare Med. Ctr. v. Commissioner of the Div. of
Med. Assistance, 439 Mass. 1, 6, 785 N.E.2d 346
(2003) . It is well-settled that effect must be given
to all a statute’s provisions, so that none will be

7

“inoperative” or “superfluous.” Wheatley v.
Massachusetts Insurers Insolvency Fund, 456 Mass. 594,
601 (2010), quoting Bankers Life & Cas. Co. V.
Commissioner of Ins., 427 Mass. 136, 140, 691 N.E.2d
929 (1998).

The clear language of the Graves Amendment
indicates that, when applicable, it expressly preempts
state law that imposes liability on an owner of a motor
vehicle engaged in the business of leasing or renting

such wvehicle due to ownership. Esposito v. Kiessling

Transit, Inc., 2007 Mass. Super. LEXIS 411, 422 (2007)
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(“the Federal statute expressly preempts application of
G.L.c. 231, §85A to owners of motor vehicles who satisfy
two conditions set forth in the statute”) (emphasis
added) . Critically, the law only applies to businesses
that are engaged in the business of renting or leasing
motor vehicles. Moura v. Cannon, 2021 U.S. Dist. LEXIS
184736 (2021). See also Flagler v. Budget Rent A Car
Sys., Inc., 538 F.Supp.2d 557, 558 (E.D.N.Y.
2008) (“[t]he amendment preempts state laws that impose
vicarious liability on businesses that rent or lease
motor vehicles”).

Significantly here, the Superior Court ignored
the plain text of the statute, which provides that to
establish the applicability of the Graves Amendment in
the first instance, the owner of the wvehicle must be
in the business of renting vehicles. Askew v. R & L
Transfer, Inc., 676 F. Supp. 2d 1298 (2009) (for the
Graves Amendment to apply, the owner must be "engaged
in the trade or business of renting or leasing motor
vehicles”) .

Ignoring that statutory predicate, the Superior
Court determined, incorrectly, that the mere act of
leaving his own car with MBF’s service department formed

sufficient consideration in order to deem the loaner car
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transaction a “rental” or “lease”. RA-000378. In
essence, the Superior Court determined that any loaner
car transaction qualifies as a “rental” or “lease” and
thereby renders the Graves Amendment applicable,
regardless of the statute’s plain language limiting its
threshold reach.

For this reason, the Superior Court erred and its
final judgments should be vacated.

B. This Court Must Analyze the Meaning of the Graves

Amendment Using the Recognized Definitions of the
Words of the Statute

The Superior Court also erred in stretching the
accepted meanings of the words ‘lease’ and ‘rent’ To
include loaner cars like the Vehicle. Here, the
Superior Court ignored the plain language of the
statute and then failed to apply the plain language
meanings of the relevant terms and instead engaged in
mental gymnastics to transform what was, in reality, a
gratuitous exchange between MBF and Oke into one
supported by “consideration” where the undisputed
facts in the record make clear that no such
consideration was given.

When the statutory language is plain, the courts
must enforce it according to its terms. King v.

Burwell, 576 U.S. 473 (2015). The courts must read the
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words “in their context and with a view to their place
in the overall statutory scheme.” FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120 (2000).

This Court’s ingquiry must begin with the language
adopted by the Legislature. See, e.g., Hoffman v.
Howmedica, Inc., 373 Mass. 32, 37 (1977) (“salient
principle of statutory construction.. [is] that the
statutory language itself is the principal source of
insight into the legislative purpose”).

When the statutory language is plain, the courts
must enforce it according to its terms. King v.
Burwell, 576 U.S. 473 (2015); Law v. Griffith, 457
Mass. 349, 353 (2010) (where language of the statute is
clear, courts interpret it according to its ordinary
meaning. If a statute fails to specifically define its
terms, court must “give them their usual and accepted
meanings, as long as these meanings are consistent

7

with the statutory purpose.” Commonwealth v. Zone
Book, Inc., 372 Mass. 366, 369 (1977. Courts must
read the statutory words “in their context and with a
view to their place in the overall statutory

scheme.” FDA v. Brown & Williamson Tobacco Corp., 529

U.s. 120 (2000).
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Unless the plain meaning of the statute requires
it, this Court should not expand or limit its meaning.
See Norfolk & Dedham Mut. Fire Ins. Co. v. Morrison,
456 Mass. 463, 468 (2010).

Here, in deciding whether or not the Graves
Amendment protected MBB and MBF as the registered
owners of the Vehicle, the Superior Court treated the
critical inquiry as: whether MBB and MBF "rented" or
"leased" the Vehicle to Oke when it was operated by
Steele.

The Superior Court noted that “the Graves
Amendment precludes liability against “[a]n owner of a
motor vehicle” that is “rent[ed] or lease[d] to a
person” if that liability stems from “being the owner
of the vehicle.” 39 U.S.C. §30106(a) (2). The Superior
Court reasoned, however, that “a transaction qualifies
as a ‘rental’ under the Graves Amendment when, in
exchange for use of a vehicle, a party provides some
form of consideration.” RA-000380.

In doing so, the Superior Court improperly
ignored the ordinary definitions of those terms which,
if followed, evidence a clear difference between a
‘rental,’ ‘lease,’ and ‘loan’ as they relate to the

Graves Amendment. Romero v. Fields Motorcars of Fla.,
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Inc., 333 So. 3d 746, 761 (2022) (the Graves Amendment
did not apply as the plain meaning of “rents or
leases” in the Graves Amendment did not encompass
dealership’s gratuitous bailment of loaner vehicle).

Furthermore, in reaching its erroneous conclusion
that the Graves Amendment applies to this case, the
Superior Court relied on a non-binding, Florida
federal district court case Thayer v. Randy Marion
Chevrolet Buick Cadillac, LLC, 2021 U.S. Dist. LEXIS
45349, *8-*9 (M.D. Fla. 2021) to interpret the meaning
of a ‘rental’. Thayer v. Randy Marion Chevrolet Buick
Cadillac, LLC, 30 F.4th 1290 (2022) (affirming the
District Court’s holding).

If Congress had intended to include “loans”
within the preview of the statute, it would have done
so. It is a standard canon of statutory construction
that the primary source of insight into the intent of
the legislature is the language of the statute.
Commonwealth v. Clerk-Magistrate, 439 Mass. 352
(2003); Citing International Fid. Ins. Co. v. Wilson,
387 Mass. 841, 853 (1983). A court may not add words
into a statute that the Legislature did not put there.

See Commonwealth v. Clerk-Magistrate, 439 Mass. 352
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(2003); See also General Elec. Co. v. Department of
Envtl. Protection, 429 Mass. 798, 803 (1999).

When applying the plain language meaning of the
statute, a court may use the definitions in Black’s
Law Dictionary as a standard. Guzman v. Commonwealth,
458 Mass. 354 (2010) (using Black’s Law Dictionary
definitions to separate a phrase into its component
parts to interpret its true meaning). "Lease" is
defined as "[t]o grant the possession and use of
(land, buildings, rooms, moveable property, etc.) to
another in return for rent or other consideration"
(Lease, Black's Law Dictionary (11th ed. 2019). "Rent"
is defined as "[c]onsideration paid, usually
periodically, for the use or occupancy of property
(esp. real property).” (Rent, Black's Law
Dictionary (11th ed. 2019). “Loan” is defined as
“l[alnything furnished for temporary use to a person at
his request, on condition that it shall be returned,
or i1its equivalent in kind, with or without
compensation for its use” (Loan, Black’s Law
Dictionary (11lth ed. 2019). Commonwealth v. Thompson,
56 Mass. App. Ct. 710 (2002). Indeed, the definition
of the word “loan” is well-settled within the

Commonwealth that. Id.
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As the Superior Court correctly stated, there is
no Massachusetts authority on point on the issue of
the liability of a business offering free loaner cars
to customers who bring cars in for service under the
Graves Amendment. RA-000376.

Nevertheless, the holding in Zizersky v. Life
Quality Motor Sales, Inc., 21 Misc. 3d 871 (2008), is
more compelling than those decisions cited by the
Superior Court as it is a case on point regarding a
loaner vehicle provided to a customer of a car
dealership’s service center and is supported by
Massachusetts precedent. As stated supra, the Court in
Zizersky held that the Graves Amendment can only apply
to leases and rents because those transactions
directly affect interstate commerce. Id.

Reading the statute as drafted by Congress, the
Graves Amendment cannot shield an owner from liability
where it merely loans the vehicle and receives no
consideration. Therefore, the Graves Amendment does
not apply to the instant facts and the Superior Court
should not have applied it to shield MBB or MBF from

liability herein.
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C. MBB and MBF did not Lease or Rent the Vehicle to
Oke

The fundamental dispute here is the applicability
of the Graves Amendment to the subject ‘loaner’
Vehicle used, without charge, by Oke while his vehicle
was being serviced at MBF’s dealership in Caldwell,
New Jersey. Simply put, the Graves Amendment has no
applicability to the facts at issue herein. Indeed,
the undisputed facts in the record show that Oke paid
nothing for the use of the Vehicle and that he was
provided the Vehicle on a short-term basis while his
own car was being serviced by MBF. RA-000121-000123.

Courts outside the Commonwealth have determined
that the Graves Amendment has no applicability to
vehicles provided as short-term courtesy loaner cars
to repair shop customers. See e.g., Hussain v.
Abuawwad, 72 Misc. 3d 1223 (A), (Sup. Ct. 2021) (Graves
Amendment does not apply to “loaner vehicles” provided
by car dealership to service center customers”);
Zizersky v. Life Quality Motor Sales, Inc., 21 Misc.

3d 871 (2008) (holding that the Graves Amendment does
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not insulate the owner from vicarious liability where
the vehicle involved was a “loaner” vehicle).?3
Similarly, to the facts at issue herein, the
court in Zizersky v. Life Quality Motor Sales, Inc.
delt with the effect of the Graves Amendment on the
liability of a repair shop car owner and found that
the Graves Amendment is not applicable where the owner
of the vehicle does not actually rent or lease the
vehicle. Zizersky, 21 Misc. 3d at 880 (denying
defendant car dealership’s motion to dismiss and
finding that the Graves Amendment did not apply to car
dealership loaner vehicles”). The Zizersky Court
recognized the difference between “rental companies,”
which are explicitly protected by the Graves
Amendment, and other entities such as repair shop
owners providing “loaner” vehicles, which are not
protected by the Graves Amendment. Id. at 877. The

Zizersky Court further addressed the distinction

3 In fact, the Zizersky commented that the
extension of the Graves Amendment to gratuitous loaner
vehicles might exceed the bounds of the Commerce
Clause as so applied. Zizersky, 21 Misc. 3d at 880 (“A
construction of the statute, therefore, that would
include ‘loaner’ vehicles under the circumstances
presented here as "leased" or "rented" vehicles would
appear both unrelated to the statutory purposes, and
to raise a question about the constitutionality of the
Amendment at least to that extent.”)
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between true rentals and other uses, such as a
courtesy “loaner” vehicle. The Court determined that
those distinctions are significant and the ordinary
bailment of a “loaner” vehicle without charge is
neither a “lease” nor a “rental” for the purposes of
applying the Graves Amendment. Id. at 878.

The Court in Zizersky went on to hold that there
is no suggestion that a “loaner” vehicle, "even if
connected to the purchase or lease of another vehicle,
has any effect whatsoever on the market for leased or
rented vehicles, or contributes in any way to the
problems Congress attempted to address with the Graves
Amendment.” Id. at 880. Thus, such a transaction
cannot fall under the purview of the Graves Amendment.

It is clear from the undisputed facts herein,
that MBF’s provision of the Vehicle to Oke, for no
charge while his car was being serviced, constitutes a
“loan” - not a rental or lease of the Vehicle. The
Superior Court’s tortured determination that
consideration in the form of Oke leaving his own car
MBF’s service repair shop somehow transformed that
transaction from a “loan” to a lease or rental

transaction is wholly unsupported by the plain text of
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the statute and the Legislatures intent behind that
Statute and should be reversed.

D. MBB and/or MBF’s Own Negligence precludes the
Invocation of the Graves Amendment

Moreover, the record in this case contains
numerous triable issues of material facts which should
have precluded the Superior Court’s entry of a
judgment as a matter of law, concerning MBF’s
independent liability for its negligent administration
and supervision of its loaner car program. For this
reason alone, the Graves Amendment cannot be employed
by MBF as a shield from liability as the owner of the
Vehicle. See 49 U.S.C. § 30106(a) (2) (barring
protection thereunder for vehicle owners who act
negligently) .

E. Application of Section 85A

Section 85A does not change the substantive law of
negligence, rather it states a rule of evidence. Cheek
v. Econo-Car Rental Sys of Boston, Inc., 393 Mass. 660,
663, 473 N.E.2D 659 (1985). In a motor vehicle agency
context, Section 85A does not impair or modify the
fundamental rights of a defendant who is free to overcome
the prima facie evidence created by the statute. Covell

v. Olsen, 65 Mass. App. Ct. 359 (2006). “In absence of
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any evidence that a master-servant relationship did not
exist between the driver of a vehicle and the registered
owner of that vehicle, a plaintiff 1is entitled to a
ruling that any negligence of a driver is to be imputed
to the owner.” Esposito v. Kiessling Transit, Inc., No.
060883A, 2007 WL 3014703, at *1 (Mass. Super. Sept. 6,
2007) (citing Cheek v. Econo-Car Rental Systems of
Boston, Inc., 393 Mass. 660, 662 (1985)). Here, the
Superior Court failed to follow Massachusetts precedent.

Where the owner of the subject vehicle offers
evidence that no master-servant relationship exists,
“the existence or nonexistence of a master-servant
relationship becomes a question of fact.” Id. (holding
that Section 85A ‘“precludes the grant of summary
judgment in favor of the owner of the wvehicle involved
in an accident or collision”). The Supreme Judicial
Court has determined that Section 85A “dispense[s] with
proof that the person operating the automobile was the
servant of the registered owner, acting within the scope
of his employment, and makes it possible for the jury to
find that he was such a servant without other evidence
to that effect, and to disbelieve any evidence that he

was not.” Arrigo v. Lindquist, 324 Mass. 278, 280 (1949).
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A jury may properly find that as the owner of the
Vehicle, MBF controlled the action of the driver, here
Steele, and disbelieve any evidence offered by MBF to
the contrary. See Arrigo, 324 Mass. at 280 (Section 85A
“makes it possible for the jury to find that he was such
servant without other evidence to that effect, and to
disbelieve any evidence that he was not”) (emphasis
added) .

Under Section 85A, “proof that the vehicle is
registered in the name of the defendant will always be
sufficient, standing alone, to defeat motions for
summary judgment and a directed verdict on the issue
of agency.” St. Pierre v. Penske Truck Leasing Corp.,
No. CIV. A. 00-4805-G, 2001 WL 1631564, at *5 (Mass.
Super. Dec. 13, 2001) (citing Arrigo, 324 Mass. at
280); see also Yuan Fu Lin v. Wnming Cheng, 84 Mass.
App. Ct. 1103 (2013) (“[t]lhe mere fact of registration
in the name of a defendant as owner commonly carries
the case to the jury so far as agency of the driver on
behalf of the defendant is concerned.”). However, by
placing the burden of persuasion on the defendant, the
statute makes it exceptionally difficult for the
defendant to prevail on summary judgment. Covell v.

Olsen, 65 Mass. App. Ct. 359 (2006).
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Appellees MBB and MBF failed to prove the absence
of this responsibility here. In fact, it is undisputed
on the record that MBF did in fact own the Vehicle
subject to the accident that caused Ms. Garcia’s
injuries. RA-000374. The burden is simply too high for
MBF and MBF to prevail on summary judgment using the
application of Section 85A. As a result of the
Superior Court’s incorrect finding that the Graves
Amendment applies to the instant facts and failure to
apply Section 85A, the Superior Court evidently
improperly granted summary judgment for the MBB and
MBF Appellees.

Thus, the Superior Court erred in finding that
MBB and MBF were shielded from liability under the
Graves Amendment, that Section 85A was not applicable,
and in granting MBB and MBF a judgment as a matter of
law.

ITT. The Superior Court Erred in Granting Appellees MBB
Auto, LLC and MBF Auto, LLC a Judgment as a Matter

of Law on Count I (Negligence) of Appellants’
Complaint

To be entitled to summary judgment on a
negligence claim, a moving party must "establish that
the defendant owed [them] a legal duty, that the

defendant breached that duty, and that the breach
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proximately caused [their] injuries." Docos v. John
Moriarty & Assocs., Inc., 78 Mass. App. Ct. 638, 640,
940 N.E.2d 501 (2011). Summary Jjudgment is rarely
granted in negligence actions. Zerfas v. Town of
Reading, 2021 Mass. App. Unpub. LEXIS 413 (2021)
citing Zavras v. Capeway Rovers Motorcycle Club, 44
Mass. App. Ct. 17 (1997).

"Ordinarily, summary judgment is not an
appropriate means" of resolving negligence cases
because "the question of negligence" is usually one of
fact. Roderick v. Brandy Hill Co., 36 Mass. App. Ct.
948, 949 (1994), citing Mullins v. Pine Manor College,
389 Mass. 47, 56 (1983).

Here, the Superior Court erred in granting MBB
and MBF judgment as a matter of law on Count I
(Negligence) because the record contains numerous
triable issues of fact concerning the negligent
administration of MBB and MBF’s loaner car program
that should be left to the jury to decide. Zavras v.
Capeway Rovers Motorcycle Club, 44 Mass. App. Ct. 17
(1997) .

There exists a material triable issue of fact
concerning whether Appellees MBB Auto, LLC and MBF

owed a duty to Appellants, breached their duty to
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Appellants, and in breaching that duty caused injuries
to Appellants, all of which must be decided by a jury.
Furthermore, this Court should find that MBB and MBF
were not protected from liability under the Graves
Amendment as they were negligent.
A. Applicable Legal Standard for Negligence Claims

The existence of a legal duty is a question of
law determined by reference to existing social values
and customs and appropriate social policy. That the
duty was breached, and that the breach caused the
injuries is ordinarily questions of fact for the jury.
Adams v. Congress Auto Insurance Agency, Inc., 90
Mass. App. Ct. 761 (2016). Existence of a duty in a
negligence case is a question of law, reviewed de
novo. Santos v. U.S. Bank National Association, 89
Mass. App. Ct. 687 (2016).

Whether such a duty exists is a question of law.
In determining whether a defendant had a duty to be
careful, this Court looks to existing social values
and customs, as well as to appropriate social policy.
Wallace v. Wilson, 411 Mass. 8, 12, 575 N.E.2d 1134
(1991), citing Yakubowicz v. Paramount Pictures Corp.,

supra.
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B. A Material Triable Issue of Fact Exists
Concerning Whether Appellees MBB and MBF Owed a
Duty to Appellants

Fundamentally, the existence of a duty of care
depends upon the foreseeability of a risk that the
defendant has an ability to prevent. Heath-Latson V.
Styller, 487 Mass. 581 (2021). A special relationship
exists between a person posing a risk and the one who
may prevent the harm. Lev. Beverly Enterprises-
Massachusetts, 457 Mass. 234, 243 (2010). When a
defendant may reasonably foresee that he would be
expected to take affirmative action to protect the
plaintiff and could anticipate harm, he may be held
liable for his failure to do so. Id.

When a car dealership, such as MBB and MBF, loans
a courtesy vehicle to a customer it is certainly
foreseeable that the vehicle will be used on a highway
or other public road. MBB and MBF owes a duty to
protect both the customer using the loaned vehicle, as
well as other people on the road with the loaned
vehicle. The awareness of this duty is evidenced by
the policies and procedures governing their employees’
administration of the loaner car program.

MBB and MBF are fully cognizant of their ability

to prevent the harm. In fact, their policy requires
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them to take affirmative actions to prevent said
harms. As MBF and MBB have testified during
depositions, it is their policy to place certain
restrictions on recipients of loaner cars including,
but not limited to restrictions on the distance from
the dealership the loaner car can be taken, who may
drive the loaner car and further barring the
consumption of alcohol while driving a loaner car. RA-
000384-000385; RA-000368. Further, Katy Jacob, the CFO
of MBF testified that it is MBF'’s policy that, prior
to the issuance of a loaner vehicle, a loaner
representative is required to review these foregoing
restrictions with the client. See RA-000373-000374.

Upon review of the aforementioned facts, this
Court should find that material triable issues of fact
exist regarding the issue of whether MBB and MBF owed
a duty to Appellants, which must be decided by a jury.
Here, the Superior Court improperly ignored the
material triable factual issues at the summary
judgment stage, and those issues should have gone to
the jury. Adams v. Congress Auto Insurance Agency,

Inc., 90 Mass. App. Ct. 761, 786 (2016).
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C. A Material Triable Issue of Fact Exists
Concerning Whether Appellees MBB and MBF Breached
their Duty

Despite MBB and MBF’s duty to protect Appellants
from the foreseeable harm of giving a loaner vehicle
to a customer who is not properly instructed on the
restrictions placed on the vehicle, or whose driving
credentials are not properly vetted, they failed to do
so. The policies in place are meaningless as a result
of MBB and MBF’s failure to properly implement and
administer them.

MBF’s COO of fixed operations, Roger Pitman
testified that the loaner car employees do not receive
training on how to implement the policies and
restrictions, but rather are taught to collect
information and “fill in the blanks” of the loan car
agreement. See RA-000381-000382. Following this
initial training, MBF does not pursue follow up
training for their loaner car representatives. RA-
000375. In fact, Ms. Jacob testified that MBF takes no
steps, whatsoever, to ensure that these restrictions
are complied with at the time of issuance of a loaner
car. See RA-000372.

While it is apparently MBF’s policy to collect

driver’s license, insurance, and credit card
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information for loaner car recipients, until 2017,
Appellee MBF had no measures to verify that a person’s
proffered license and insurance information is
genuine. See RA-000373. Further, according to MBF’s
testimony, its own staff members have no way to verify
that the information is wvalid, effectively rendering
this policy useless. See RA-000369. Based on MBEF’s
testimony, all a client has to do is present a
license, apparently whether valid or not, and that
client will receive a loaner car. See RA-000371. MBF
and MBB now claim, without providing any factual
support, that “MBF went through the process of
verifying Oke’s license, proof of insurance, and
credit card.” RA-000255. This assertion has no
factual basis. Instead, the record shows that MBF had
no means to verify whether a license was valid at the
time Oke received the Loaner Car, nor did MBF train
its employees on how to verify the authenticity of a
driver’s license. RA-000255.

Perhaps most importantly, Oke was not instructed
by MBF’s loaner car representative on the restrictions
placed on his use of the loaner car, including whether
or not he was allowed to let others drive that car.

See RA-000327-000328. The record shows that this was
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Oke’s first loaner vehicle, both with MBF and
otherwise; he was precisely the person who would have
benefitted most from being properly instructed on the
rules and restrictions governing his use of a loaner
vehicle. Id.

MBB and MBF failed to take any steps to ensure
that Oke knew what he could and could not do with the
loaner car. As a direct result, Oke drove the loaner
car to Boston, (in violation of MBF’s loaner car
policy) and allowed his wife Steele to drive the
vehicle (in violation of MBF’s loaner car policy),
neither of which he was explicitly instructed he could
not do. The Superior Court erred in failing to allow
these facts to be analyzed by a jury, as it should
have on summary Jjudgment.

D. A Material Triable Issue of Fact Exists
Concerning Whether Appellees MBB and MBF’s Breach
of Their Duty to Appellants Caused Appellants’
Injuries
A “plaintiff must show that the negligent conduct

was a proximate or legal cause of the injury.” Kent v.
Commonwealth, 437 Mass. 312, 317, 771 N.E.2d 770
(2002) . The injury must be a reasonably foreseeable

result of the defendant’s negligence. See Jesionek v.

Massachusetts Port Auth., 376 Mass. 101, 105-106, 378
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N.E.2d 995 (1978). However, the intervening acts of a
third party that are a reasonably foreseeable result
of the original negligence will not break the chain of
causation. See Jupin v. Kask, 447 Mass. 141, 148, 849,
N.E.2d 829 (2006); Mullins v. Pine Manor College, 389
Mass. 47, 62, 449 N.E.2d 331 (1983). Causation is
generally a factual question for the jury. See Id.

The Superior Court erred in finding that MBB and
MBF did not breach their duty to Appellants, causing
their injuries. RA-000382. As a direct result of MBB
and MBF’s breach of their duties to Appellants, Mr.
Oke drove the loaner car to Boston, (in violation of
Appellees’ loaner car policy) and allowed his wife
Steele to drive the vehicle (in violation of
Appellees’ loaner car policy), neither of which he was
instructed he could not do. Had Mr. Oke been properly
instructed and trained by MBF’s staff, Ms. Garcia
would not have been injured.

The facts in the record show that MBF’s failure
to properly administer its loaner car program likely
resulted in Steele’s having use of the Loaner Car. RA-
000266-000269. MBF maintains a set of policies and
procedures that govern their employee’s administration

of MBF’s loaner car program, all of which were either
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unenforced by MBF or rendered meaningless by MBF'’s
failure to properly implement these policies. RA-
000266-000269.

The Superior Court erred in granting MBB and MBF
a judgment as a matter of law on Appellants’ claims
that they acted negligently in lending the Vehicle to
Oke as material triable issues of fact exist. These
issues must be resolved by a jury. Additionally, this
Court has held that the Graves Amendment must not
apply if there is evidence of negligence on part of
the owner. Diekan v. Blackwelder, 2011 Mass. App. Div.
66 (2011). Thus, the Superior Court erred in finding
that the Graves Amendment was applicable to MBB and
MBF and shielded them from liability.

Based on the foregoing, this Court should find
that the Superior Court erred in granting Appellees
MBB and MBF a judgment as a matter of law on
Appellants’ claims.

The Superior Court Erred in Granting Appellee

Kolawole Oke a Judgment as a Matter of Law on Count
IT (Negligent Entrustment) of Appellants’ Complaint

To succeed on a claim for negligent entrustment,
the Appellants must prove (1) the Appellees entrusted
property to an incompetent or unfit person whose

incompetence or unfitness was the cause of his or her
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injuries, (2) the Appellees gave specific or general
permission to the operator to operate the property,
and (3) the Appellees had actual knowledge of the
incompetence or unfitness of the operator. Vintimilla
v. Nat'l Lumber Co., 84 Mass. App. Ct. 493(2013).
"[A]ln owner who permits operation of his car by one
whose license has been suspended or revoked,
regardless of whether he has actual knowledge of that
fact, may himself be found responsible, on a negligent
entrustment basis, for the negligent operation of the
unlicensed driver." Mitchell v. Hastings & Koch
Enterprises, Inc., 38 Mass. App. Ct. 271, 277 (1995).

A. Oke Entrusted the Vehicle to an Incompetent
Person who was the Result of Appellants’ Injuries

The Superior Court erred in finding that there
was no triable issue of material fact regarding Oke’s
entrustment of the Vehicle to Steele at the time of
the Incident. Indeed, the only evidence that was
before the Superior Court to establish the issue of
Oke’s alleged lack of permission given to Steele was
his and Steele’s self-serving testimony that, prior to
the Incident, Steele did not have permission to drive
any of Oke’s cars and did not “believe” she had

permission to drive the Vehicle at the time Oke left
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her unattended while it was running on August 18,
2016. RA-000227-000228.

However, this testimony does not establish the
absence of a triable issue of fact concerning whether
Oke entrusted Steele with the Vehicle. In fact, the
evidence shows that he left Steele, an unlicensed
driver, in the Vehicle with the keys in it. And Oke
has cited to no evidence that he actually told Steele
that she did not have permission to drive the Vehicle
on the day of the Incident. He apparently relied on
some unspoken understanding between the two that
Steele would not in fact drive the Vehicle. But Oke’s
liability under the negligent entrustment theory is
not constrained by whether or not he gave express
permission; rather his liability may also be
established through a finding of general permission
granted by him to Steele. See O'Leary v. Fox 84 Mass.
App. Ct. 1119 (2013) (“the persons who owned and
controlled the vehicle gave specific or general
permission to the operator to drive the vehicle”)
(emphasis added). Here, the Superior Court ignored
the issue of implied consent and only dealt with

express consent.
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Far from establishing an absence of trial fact,
this testimony relied on by Oke merely raises more
questions, such as why, if Oke did not intend for his
wife to be able to move the Vehicle if necessary,
would he need to keep it running (which the keys in
it) during his apparently brief absence? Such conduct
raises the question of fact as to whether or not Oke
implicitly entrusted the Vehicle to Steele.

Thus, there remains an unresolved issue of
material fact, which should be left to the jury to
decide and the Superior Court Erred in Granting
Appellee Kolawole Oke a Judgment as a Matter of Law on
Count II (Negligent Entrustment) of Appellants’
Complaint.

The Superior Court Erred in Granting Appellees MBB
Auto, LLC and MBF Auto, LLC a Judgment as a Matter

of Law on Count III (Loss of Consortium) of
Appellants’ Complaint

Under Massachusetts law, an action for loss of
consortium by either spouse may be maintained where
such loss is shown to arise from personal injury to
one spouse caused by the negligence of a third person.
Agis v. Howard Johnson Co., 371 Mass. 140 (1976). The
purpose of a loss of consortium claim is to compensate

a spouse for the loss of companionship, affection, and
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sexual enjoyment of his spouse and it is undisputed
that these can be lost because of physical harm. Id.
As a general rule, a claim for loss of
consortium requires proof of a tortious act that
caused the claimant's spouse’s personal injury.
Although a claim for loss of consortium is independent
of the spouse's cause of action, there is an implicit
prerequisite that the injured spouse have a viable
claim. Sena v. Commonwealth, 417 Mass. 250 (1993).

A. Appellants’ Loss of Consortium Claim

The Superior Court erred in finding that MBB,
MBF, and Oke were not liable to Appellants for the
injuries Ms. Garcia suffered, and as a result they are
not responsible for the impact those injuries have had
and continue to have on their marital relationship as
a result. RA-000010. As a result of the errors on the
underlying claims against MBB and MBF as set forth
herein, the Superior Court erred in granting those
entities a judgment as a matter of law on Count III
(Loss of Consortium). RA-000552.

It is undisputed here that Appellants are husband
and wife. RA-000010. Oke was provided the Vehicle as a
loaner car by the service department at MBF, without

complete instructions on the restrictions applicable
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to the use of the Vehicle. RA-000266-000269. As a
result of not knowing the restrictions regarding the
use of the Vehicle, Oke then drove the Vehicle to
Boston (in violation of the loaner agreement), parked
illegally (in violation of the loaner agreement), and
left his unlicensed wife Steele in control of the
running and illegally parked (in violation of the
loaner agreement). RA-000122.

It is undisputed that Ms. Garcia suffered
substantial physical injuries as a result of being hit
by the Vehicle, including a fractured spine, a
fractured pelvis, and a hematoma to the pelvis,
directly impacting Appellants. RA-000010. These
injuries unarguably would cause loss of companionship,
affection, and sexual enjoyment of one’s spouse.

Appellants have provided ample evidence for the
Superior Court to find in their favor on a claim of
loss of consortium and the Superior Court certainly
erred in granting MBB and MBF judgment as a matter of
law on Count III (loss of consortium).

In light of the foregoing, the Superior Court
erred in finding that Appellants do not have a viable

claim for Loss of Consortium against Appellees MBB
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Auto, LLC and MBF Auto, LLC as a proximate cause of
Appellants’ injuries.

CONCLUSION

Based on the foregoing, appellants Maria Blanca
Elena Garcia and José Fafian Seijo respectfully
request that this Court vacate the Superior Court’s
Order and Judgment, finding the appellees Shantiqua
Steele, Kolawole Oke, MBB AUTO, LLC d/b/a Mercedes
Benz of Brooklyn, and MBF AUTO, LLC d/b/a Mercedes
Benz of Caldwell liable for the injuries sustained by

Maria Blanca Elena Garcia and José Fafidn Seijo.

[remainder of this page intentionally left blank]
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Respectfully submitted,

Maria Blanca Elena Garcia and
José Fafidn Seijo,

By their attorneys,

/s/ Christopher Marks

Thomas H. Curran, Esqg.

BBO# 550759

Peter Antonelli, Esqg.

BBO# 661526

Christopher Marks, Esqg.
BBO# 705612

Curran Antonelli, LLP

Ten Post Office Square
Suite 800 South

Boston, MA 02109

Telephone: (617) 207-8670
Facsimile: (671) 850-9001
tcurran@curranantonelli.com
pantonelli@curranantonelli.com
cmarks@curranantonelli.com

Dated: August 29, 2022
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CERTIFICATE OF COMPLIANCE PURSUANT TO RULE 16 (k)
OF THE MASSACHUSETTS RULES OF APPELLATE PROCEDURE

I, Christopher Marks, hereby certify that the
foregoing brief complies with the rules of court that
pertain to the filing of briefs, including, but not
limited to the applicable portions of Mass. R. App. P.
16 and 20.

/s/ Christopher Marks

Christopher Marks
BBO# 705612
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Trial Court of Massachusetts

FINAL JUDGMENT The Superior Court

(Pursuant to MASS. R. CIV. P. 54 (b))

DOCKET NUMBER Michael Joseph Donovan, Clerk of Court
1884CV02327
CASE NAME COURT NAME & ADDRESS
. . Suffolk County Superior Court - Civil
Maria B Garcia et al
i Suffolk County Courthouse, 12th Floor
VS.
Shanitqua Steele et al Three Pemberton Square

Boston, MA 02108

JUDGMENT FOR THE FOLLOWING DEFENDANT(S) '
MBF Auto LLC Doing Business as Mercedez Benz of Caldwell
MBB Auto LLC Doing Business as Mercedes Benz of Brooklyn

JUDGMENT AGAINST THE FOLLOWING PLAINTIFF(S)
Garcia, Maria Blanca Elena
Seijo, Jose Fafian

This action came on before the Court, Hon. Maureen Mulligan, presiding, and upon above named defendant(s) Motion for
Entry of Separate and Final Judgment pursuant to Mass. R. Civ. P. 54(b), and the Court having found and determined that

there is no just reason for delay in the entry of final judgment and therefore allowed said motion, and upon consideration
thereof,

It is ORDERED AND ADJUDGED:

That the complaint of the plaintiff(s) named above be and hereby is DISMISSED against the defendant(s) named above,
without statutory costs.
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SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT '
CASE NO.: 1884CV2327E

COMMONWEALTH OF MASSACHUSETTS

MARIA BLANCA ELENA GARCIA and

JOSE FAFIAN SELIO, - o
Plaintiffs, TBUEOLI 855 Bl UrFmo,mum NER

V. (date) _ CEZL. :

[RR¥
SHANITQUA STEELE, KOLAWOLE OKE, -
MBB AUTO, LLC d/b/a MERCEDES BENZ
OF BROOKLYN, and MBF AUTO, LLC
d/b/a MERCEDES BENZ OF CALDWELL,

Defendants.
.} 1 FINAL JUDGMENT!

(Pursuant to Mass. R. Civ. P. 54(b)

NN L N N N S e e " g

This action came before the Court, Hon. Patrick M. Haggan, presiding, upon the above
named Plaintiffs’ Motion for Separate and Final Judgment as to Count II of the Complaint against
Defendant, Kolawole Oke (“Oke”), pursuant to Mass. R. Civ. P. 54(b) [(Dkt No 371 (“Motlon”)
Upon review of the Motion, with no opposition having been filed thereto, the pleadings filed on
the Court’s docket, and after conduction a hearing on February 3, 2022, in accordance with Mass.
R. Civ. P. 54(b), the Court hereby FINDS as follows:

1. Plaintiffs commenced this action by filing their Complaint on July 27, 2018. See

Dkt. No. 1.

! This constitutes the Court’s certification and judgment pursuant to Mass. R. Civ. P. 54(b).

See Long v. Wickett, 50 Mass. App. Ct. 380, 385-386 (2000) (“[A] valid rule 54(b) certification
requires the confluence of four factors: (1) the action must involve multiple claims or multiple
parties; (2) there must be a final adjudlcatlon as to at least one, but fewer than all, of the claims
or parties; (3) there must be an express finding that there is no just reason for delaying the appeal
until the remainder of the case is resolved; and (4) there must be an express direction of the entry
of judgment’™) (citing, Smith & Zobel, Rules Practice § 54.4, at 307 (1977 & Supp. 2000)).
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2. This case stems from a motor vehicle accident which resulted in Plaintiff Maria
Blanca Elena Garcia sustaining serious personal injuries when she struck by a motor vehicle
while walking in a crosswalk in downtown Boston. Mrs. Garcia and her co-plaintiff husband,
José Fafian Seijo, are residents of Spain. See Dkt. No. 1, generally.

3, The Complaint alleges three counts: Count I for negligence, Count II for negligent
entrustment, and Count III for loss of consortium. Id., § 18-30.

4. On December 12, 20.19, Defendant MBB Auto, LLC d/b/a Mercedes Benz of
Brooklyn (“MBB”) filed ﬁ summary judgment motion seeking judgment as a matter of law on all
counts against it in the Complaint. See Dkt. No. 17.

5. On or around February 25, 2020, defendant Oke filed his motion for summary
judgment, seeking judgment as a matter of law as to Count II of the Complaint (negligent
entrustment) only. See Dkt. No. 19.

6. On October 29, 2020, MBF Auto, LLC d/b/a Mercedes Benz of Caldwell
(“MBEF”) filed its motion for summary judgment, seeking judgment as a matter of law in its favor
on all counts of the Complaint. See Dkt No. 27.

7. Defendant Shanitqua Steele (“Steele™) did not file a motion for summary
judgment. See Docket generally.

8. On April 13, 2021, the Court (Deakin, J.) heard oral argument on all three
Summary Judgment Motions. See Docket, generally.

9. The Court entered its Order, granting said Motions on June 2, 2021. Seé Dkt. No. -
30.

10.  On December 6,2021, MBF and MBB filed a motion for separate and final

judgment, pursuant to Mass. R. Civ. P. 54(b), as to the claims alleged against them. See Dkt. No.
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35.

11.  OnDecember 8, 2021, the Court (Mulligan, J.) granted the MBF and MBB’s
Motion (see Docket, generally), and in accordance therewith, on December 15, 2921, the Court
issued a Final Judgment, pursuant to Mass. R. Civ. P. 54(b), dismissing all claims alleged against
those defendants. See Dkt. No. 36.

12.  OnJanuary 5, 2022, Plaintiffs filed a Motion for Separate and Final JudgmAent as
to Count II of the Complaint against Oke, pursuant to Mass. R. Civ. P. 54(b) in accordance with
the Court’s Order granting Oke’s Summary Judgment Motion. See Dkt. No. 37.

13.  The Motion was not opposed by any of the Defendants. See Dkt. No. 37.

14.  OnJanuary 14, 2022, Plaintiffs filed a Joint Notice of Appeal of the Judgment
dismissing their claims against MBB and MBF. See Dkt. No. 40.

15. A hearing on the Motion took place before the Court (Haggan, J.) on February 3,
2022. See Docket, generally.

16.  Upon consideration of the Motion, hearing thereon, and the prior pleadings filed
herein, the Court finds that:

a. the action involves multiple claims and multiple parties;

b. there was a final adjudication as to some, but not all, of the claims or parties, with
the Court having dismissed all claims against MBB and MBF and Count II
against Oke, but all claims against Steele and Counts I and II'against Oke
remaining;

c. for the reasons stated in the Motion, including that there is already a pending
appeal against MBB and MBF of the same Summary Judgment Order also

involving dismissal of the negligent entrustment claim under Count II of the
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Complaint, and the physical and financial harm to plaintiffs resulting from
multiple trials, there is no just reason for delaying the appeal until the remainder
of the case is resolved; and
d. jl_Jdgment shall enter as set forth below.
17. The Court has not scheduled this case for trial.

NOW THEREFORE, it is hereby ORDERED and ADJUDGED that:
1. CountII of the Complaint is hereby DISMISSED against the defendant Kolawole Oke,

without statutory costs.

Date Judgement Entered: Bp~-) 27, Zo22

L rvdin »J.
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: QaTiE Y.

COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
NO. 1884CV2327
MARIA BLANCA ELENA GARCIA & ANOTHER!,
PLAINTIFFS,

vs.

SHANITQUA STEELE & OTHERS,?

Olofoy \/5 0

DEFENDANTS. [oag
OL. Ot
MEMORANDUM OF DECISION AND ORDER ON V\A/
MOTIONS FOR SUMMARY JUDGMENT ML

- . . » P

Plaintiffs Maria Blanca Elena Garcia (“Garcia”) and Jose Fafian Seijo (“Seijo™) brought L
this action against Defendants Shanitqua Steele (“Steele™), Kolawole Oké (“Oke™), MBB Auto | l;\fg’l}'l

. | N
LLC (*“MBB”), and MBF Auto LLC (“MBF”) alleging negligence, negligent entrustment, and DmLa
loss of consortium. The claims arise from an incident in which Steele, operating a vehicle owned | LoPLs
by MBF and loaned to Oke, struck Garcia, resulting in serious injury. Oke, MBB, and MBF have . MSAC
each filed a Motion for Summary Judgment (“Motions,” Paper Nos. 19, 17, and'27, "\ -H—c,l lLL
respectively).? A hearing on the motions took place on April 13, 2021. For the following reasons, Yo
the Motions for Summary J udgment are ALLOWED. I\fil-_l.

/ Tae

- ‘;: 'D‘ ClL

| A
| e
| bl
.. o1

' Jose Fafian Seijo -

|| 144

2 Kolawole Oke; MBF Auto LLC d/b/a Mercedes Benz of Caldwell; MBB Auto LLC d/b/a
Mercedes Benz of Brooklyn

3 Qke moves for summary judgment as to Count II (negligent entrustment) only.
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BACKGROUND?

On August 18, 2016, Ga-rcia and Seijo, who are married, were visiting Boston and -
participating in a Freedom Trail walking' tour. Comp. Y 9-10.% While crossing the street at the
corner of Washington and School Streets, Garcia was struck by a motor vehicle. /d. § 12. Garcia
sustained physical injuries as a result including a fractured spine, a fra_ctured pelvis, and a
hematoma to the pelvis. /d. .17.

At the time of the acciden-n, the veiaicle that struck Garcia was owned by and registered to
MBF in New Jersey.' MBB SOF { 10; MBF SOF { 4; JA Ex. 4. On August iS, 2016, Oke
brought his Mercedes Benz to MBF in Caldwell, New Jersey, for service. MBF SOF q 11; JA
Ex. 7. MBF provided Oke with a “loanér vehicle” to use while his personal vehicle was being
serviced. Comp. § 15; MBB SOF ¢q 11; MBF SOF 912. MBF has provided customers with loaner
vehicles since the dealership opened in 2014 and reguiarly provides loaner vehicles to customers
whose cars are béing serviced for more than three hours. MBF SOF 9 19-20; JA Ex. 5. Before
taking the loaner car, Oke signed a Loaner Car Authorization form and a Courtesy Car

Agreement form. MBF SOF q 14, 15; JA Ex. 6, 7, 9. The Courtesy Car Agreement stated, in

* The facts set out in this section are either undisputed or, in the case of disputed facts, are
viewed in the light most favorable to the plaintiffs as the non-moving parties.

5 References to the Complaint are denoted by the abbreviation, “Comp.,” followed by a
paragraph citation. References to the “Joint Statement of Undisputed Facts,” which is appended
to “Plaintiffs’ Memorandum in Opposition to Defendant Kolawole Oke’s Motion for Summary
Judgment,” are denoted by the abbreviation, “Oke SOF,” followed by a paragraph citation.
References to the “Statement of Undisputed Material Facts in Support of Defendant, MBB Auto,
LLC d/b/a Mercedes Benz of Brooklyn’s Motion for Summary Judgment,” are denoted by the
abbreviation, “MBB SOF,” followed by a paragraph citation. References to the “Superior Court
Rule 9A(B)(5) Statement of Defendant, MBF Auto, LLC d/b/a Mercedes Benz of Caldwell,” are
denoted by the abbreviation, “MBF SOF,” followed by a paragraph citation. References to the
Joint Appendix of Exhibits are denoted by the abbreviation, “JA,” followed by an exhibit
citation.
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part: “Loaner Cars: Limited in operation within 100 miles radius of Mercedes Benz of Caldwell[,
New Jersey]” and, in all capital letters, “UNDERSIGNED CLIENT IS THE ONLY PERSON
AUTHORIZED TO OPERATE VEHICLE.” MBF SOF ¢ 16; JA Ex. 6. Prior to providing Oke
with the loaner vehicle, MBF required Oke to present a driver’s license, proof of insurance, and a
valid credit card. MBF SOF § 13; JA Ex. 7, 10.

At the time of the injury, Oke’s then-wife, Steele, was driving the loaner car. Comp. 1
11, 16; MBF SOF Y 7; JA Ex. 7. Oke had left the vehicle idling, with Steele in the passenger’s
seat, while he met with his lawyer. JA Ex. 2, 7. A parking éfﬁcer approached the car and
informed Steele that it could not be parked where it was and needed to be moved. JA Ex. 15.
Steele states that she moved to the driver’s seat of the vehicle to “take the key out of the car and
shut the blinker off.” JA Ex. 15. The car, however, began to move. /d. While driving the loaner
car, Steele failed to stop at a red light and struck Garcia, who was walking in the middle of a
crosswalk. Comp.  12. At the time, Steele did not have a driver’s license. Comp. Y 13; Oke SOF
% 1; MBF SOF { 8; JA Ex. 3. Oke was aware that Steele did not have a driver’s license and had
never been in a motor vehicle operated by Steele. Oke SOF ¥ 2-3. At the time of the incident,
Steele was aware that she did not have permission from Oke — or from MBB or MBF —to
operate the vehicle. MBB SOF  16; JA Ex. 2-3.

DISCUSSION

Summary judgment is appropriate if there are no genuine issues as to any material fact
and the moving party is entitled to judgment as a matter of law. Mass. R. Civ. P. 56; Cassesso v.
Commissioner of Corr., 390 Mass. 419, 422 (1983); Community Nat’l Bank v. Dawes, 369 Mass,
550, 553 (1976). The moviné party bears the burden of affirmatively demonstrating the absence

of a triable issue. Pederson v. Time, Inc., 404 Mass. 14, 16-17 (1989). The moving party may
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satisfy this burden either by submitting affirmative evidence that ﬁegates an essential element of
the opposing party’s case or by demonstrating that the opposing party has no reasonable -
expectation of proving an essential element of His case at trial, Flesner v. Technical. Commc 'ns
Corp., 410 Mass. 805, 809 (1991); Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716
(1991).
| L | Negligence (Count I)

Garcia argues that MBF and MBB acted negligently in loaning the vehicle to Oke, who,
in turn, acted negligently in allowing Steele to drive it. “To prevail on a negligence claim, a
plaintiff must prove that the defendant owed the plaintiff a duty of reasonable care, that the
defendant breached this duty, that damage resulted, and that there was a causal relation between
the breach of the duty and the damage.” Jupin v. Kask, 447 Mass. 141, 146 (2006). “[A]
defendant owes a duty of care to all persons who are foreseeably endangered by his conduct,
with respect to all risks which make the conduct unreasonably dangerous.” d. at. 147. “The
general rule is that *[t]he act of a third person, intervening and contributing a condition necessary
to the injurious effect of the original negligence, will not excuse the first wrﬁngdocr, if such act
ought to have been foreseen.”” Jesionek v. Massachusetts Port Auth., 376 Mass. 101, 105 (1978),
quoting Lane v. Atlantic Works, 111 Mass. 136, 139-140 (1872).

A. MBB |

Pursuant to G.L. ¢. 231, § 85A, in actions to recover for injuries resulting from motor
vehicle accidents, proof that ;[hc defendant is the registered owner of a motor vehicle is “prima
facie evidence” of the defendant’s responsibilit&r for the actions of the driver of the motor
vehicle. Covell v. Olsen, 65 Mass. App. Ct. 359, 362 (2006). Under the statute, the burden is on

the defendant to prove the absence of that responsibility. /d. at 362-363. MBB argues that it
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bears no responsibility for the actions of Steele because it is not, and was not on the date of the
accident, the registered owner of the loaner car. Plaintiffs concede that, at the time of the ‘
accident, the loaner vehicle was owned by and registered to MBF in the state of New Jersey.
MBB SOF ¥ 10. Additionally, the title and registration of the loaner vehicle indfcate t}lat MBF
owns the vehicle. JA Ex. 4. These facts are sufficient to establish that G. L. ¢. 231, § 85A, is
inapplicable to MBB. As a result, there is no evidence in the summar}; judgment record
supporting MBB's liability for Steele’s actions. The negligence claim against MBB thus fails.
B.MBF
MBF does not dispute that it was the owner of the vehicle in question. MBF contends,
however; that, as a business eng;lged in the renting or leasing of motor vehicles, it cannot be held
liablé for the actions of the driver of a loaner car under the Federal Graves Amendment, 49
U.S.C. § 30106. The Graves Amendment provides, in relevant part:
(a) In general. An owner of a motor vehicle that rents or lea_ses the vehicle to a person . . .
shall not be liable under the law of any State or political subdivision thereof, by
" reason of being the owner of the vehicle (or an affiliate of the owner), for harm to
persons or property that results or arises out of the use, operation, or possession of the

vehicle during the period of the rental or lease, if —

(1) the owner (or an affiliate of the owner) is engaged in the trade or business of
renting or leasing motor vehicles; and

(2) there is no negligence or criminal wrongdoing on the part of the owner (or an
affiliate of the owner).

49 U.S8.C. § 30106. The plaintiffs argue that MBF neither rented nor leased the loaner car to Oke,
and, therefore, the Graves Amendment offers it no protection. Additionally, the plaintiffs argue
that, even if the Graves Amendment were applicable because MBF was a business engaged in
renting and/or leasing motor vehicles, MBF negligently administered its loaner car program,

making the Graves Amendment inapplicable.
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The plaintiffs contend that thé Graves Amendment is inapplicable because MBF neither
rented nor leased the vehicle to Oke. The plaintiffs concede that MBF maintains a loaner car
fleet of approximatély 125 Mercedes Benz vehicles and has provided its customers with loaner
vehicles since the dealership opened in 2014. MBF SOF § 19, 21. Further, the plaintiffs
acknowledge that “MBF regularly provides loaner vehicles to customers as a courtesy when a
customer’s car is being serviced for more than three hours.” /d. at 9 20. The parties also agree
that, on the day of the accident, ‘MBF had loaned Oke the vehicle as a courtesy while his car was
being serviced. Comp. J 15; MBB SOF q 11; MBF SOF § 12. 'i"he question is whether these
undispufed facts result in a relationship that triggers the Graves Amendment.

The applicability of the Graves Amendment to businesses that offer free loaner cars to
persons who bring their cars in for éervice appears to be a question of first impfession in
Massachusetts. The parties have directed the court’s attention to no Massachusetts authority on
point, and the court has not found any. The Graves Amendment precludes liability against “[aJn
owner of a motor vehicle” that is “rent[ed] or lease[d] to a person” if that liability stems from
“being the owner of the vehicle.” 49 U.S.C. § 30106(a). “[A] transaction qualifies as a ‘rénfal’

under the Graves Amendment when, in exchange for use of a vehicle, a party provides some

form of consideration.” Thayer v. Randy Marion Chevrolet Buick Cadillac, LLC, 2021 U.S. Dist.

LEXIS 45349, *8-*9 (M.D. Fla. 2021). Under this interpretation of the Graves Amendment, the
question is whether Oke’s use of the loaner vehicle was supported by some form of
consideration.

The approach taken by the District Court for the Middle District of Florida in Thayer is
persuasive. The Thayer Court found that the Graves Amendment applies if a car dealership

requires that an individual leave a vehicle for service in order to be provided with use of a loaner




Massachusetts Appeals Court  Case: 2022-P-0671  Filed: 9/1/2022 11:25 AM

vehicle. /d. at *9. Like the plaintiff in Thayer, the plaintiffs contend that MBF did not “rent” the
vehicle to Oke because Oke did not pay MBF an additional cost for use of the vehicle. The
Thayer Court, however, concluded — and this Court agrees — that construing the term “rental” to
require payment of money would unduly restrict the consideration that could underlie a rental.
Id. Consideration need not involve payment of money “‘but may [instead] consist of either a’
benefit to the promisor or a detriment to the promisee.”” Id., citing Florida Power Corp. v.
Public Serv. Comm 'n, 487 So. 2d 1061, 1063 (Fla. 1986). It is undisputed that MBF provides
loaner vehicles to customers whose personal cars are being serviced for more than three hours. It
follows that, if a customer’s personal vehicle is not being serviced by MBF for more than three
hours, MBF will not provide the customt.ar with a loaner vehicle. In order to receive a loaner
vehicle, therefore, Oke was required to leave his personal vehicle with MBF for more than three
hours to be serviced. This is sufficient consideration to trigger the applicability of the Graves
Amendment in this case. See Thayer, 2021 U.S. Dist. LEXIS 45349, #9-*10.

The plaintiffs further argue, correctly, thz;.t, if MBF acted negligently in loaning the
vehicle to Oke, the Graves Amendment would not shield MBF from liability. See 49 US.C.
§ 30106(a)(2). In order for Garcia to maintain a negligence claim against MBF, MBF must have
had a duty to Garcia, which it breached. See Jupin, 447 Mass. at 146. The plaintiffs argue that
MBF “[has] a duty to ensure that it [ends cars to validly licensed individuals and properly -
instruct those individuals on the proper use of said car” and that MBF “maintains a set of policies
and procedures that govern its loaner car program, all of which were either unenforced by MBF
or rendered meaningless by MBF’s failure to properly implement these policies.” Plaintiffs’
Opposition to Defendant MBF Auto, L.I.C’s Motion for Summary Judgment, at 9. Specifically,

the plaintiffs contend that MBF negligently failed to enforce its own policies including: “(i)
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restrictions on the distance from the dealership the loaner car can be taken, (ii) restrictions on
who may drive a loaner car, (iii) restrictions on the consumption of alcohol while driving a
-loaner car, (iv) resfricting the issuance of loaner cars to persons with valid driver’s licenses, and
(v) restricting the issuance of loaner cars to persons with valid insurance coverage.” JA Ex. 12.
The plaintiffs argue that MBF “conducted no training of its employees in the administration and
control of the Loaner program and took no precautions generally to ensure that [its] own policies
were followed.” Id.

Oke signed both a Courtesy Car Agreement and Loaner Agreément prior to MBF loaning
him the motor vehicle. JA Ex. 6, 9. The Courtesy Car Agreement stated, in part: “Loaner Cars:
Limited in operation within 100 miles radius of Mercedes Benz of Caldwell[, New Jersey]” and
*UNDERSIGNED CLIENT IS THE ONLY PERSON AUTHORIZED TO OPERATE
VEHICLE.” MBF SOF 1 16; JA Ex. 6. The provision of the Cour'tesy Car Agreement restricting
who may drive the vehicle is written in all capital letters in bold in a font size larger than the rest
of the document. Even if MBF’s employees failed to review with Oke the restriction on who may
drive the loaner vehicle, Oke had notice of the restriction via the document itself, Further, there
is no evidence that Oke entrusted the vehicle to anyone else. Thus, the plaintiffs have established
no causal link between the alleged failure of MBF to notify Oke orally of the restriction on
drivers and Steele’s ultimate operation of the car. |

Tile Courtesy Car Agreement also informed Oke regarding the restriction on how far the
vehicle could be driven from the dealership. If MBF failed to orally notify Oke of the restriction
on the distance he could drive the vehicle, such failure was not causally related to the accident.

. The plaintiffs have (;ome forward with no evidence suggesting that the distance restriction was a

safety measure. Thus, the plaintiffs have not established that MBF was under a duty to anyone —
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the plaintiffs or anyone else — to ensure that the car was not driven more than 100 miles from the
dealership. Further, the intervening act of a third partyl is a superseding cause that breaks the
chain of causation if a defendant could not have reasonably foreseen the act. Copithorne v.
Framingham Union Hosp., 401 Mass. 860, 862 (1988). MBF loaned the vehicle to Oke, after
confirming that he had a driver’s license and registration. MBF made Oke aware that he was the
only person authorized to drive the loaner vehicle. It was not reasonably foreseeable to MBF that
another individual would decide to drive the vehicle without permission.

Finally, MBF required Oke to present a driver’s license and proof of insurance before he
received the loaner car. MBF SOF q 13. The plaintiffs contend that MBF was negligent because
it allegedly did not require Oke to show a valid driver’s license or valid proof of insurance. The
plaintiffs, however, have presented no evidence showing that either Oke’s driver’s license or
proof of insurance was not valid at the time the vehicle was loaned to him. There is no evidence
that alcohol played any part in the accident, and the plaintiffs have presented no evidence that
MBF violated its policy restricting the consumption of alcohol while driving a loaner car or that,
if MBF did violate such a policy, it is material to this matter.

Assuming MBF owed a duty to Garcia, the plaintiffs have not put forth any evidence
indicating that MBF breached that duty in a manner that led to Garcia’s injuries. Garcia’s injuries
were caused by Steele, who did not have a driver’s license, operatiné the loaner car after Oke left
the car idling with Steele in it. Prior to loaning him the vehicle, MBF made Oke aware that he
was the only individual authorized to operate the vehicle, and Oke signed an acknowledgment of
such. MBF SOF § 16; JA Ex. 6. The plaintiffs have not presented any action MBF failed to take

that caused the injuries suffered by Garcia when Steele operated the motor vehicle without
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authorization. Because the Graves Ame_ndment_applies and MBF did not breach a duty to Garcia
résulting in injury, the negligence claim against MBF fails. .
IN. Negligent Entrustment (Count II)

Garcia contends that MBF and MBB negligently entrusted the motor vehicle to Oke,
who, in turn, negligently entrusted it to Steele. To make out a claim for negligent"entrustrhent of
a motor vehicle, “it is necessary for the plaintiff to show . . .'that the defendant owned or
controlled the motor vehicle concerned, and that the defendant gave the driver permission to
operate the vehicle.” Alioto v. Marnell, 402 Mass. 36, 40 (1988); Peters v. Haymarket Leasing,
Inc., 64 Mass. App. Ct. 767, 771 (2005). Additionally, the plaintiff must establish that: 1) the
driver was incompetent or unfit; 2) such incompetence or unfitness was the cause of the
plaintiff’s injuries; and 3) the defendant had actual knowledge of the incompetence or unfitness
of the operator to drive the motor vehicle. Picard v. Thomas, 60 Mass. App. Ct: 362, 369 (200;1).

A. Oke '

The parties agree that, at the time of the accident, Oke controlled the loaner vehicle,
Steele did not have a valid driver’s license, and Oke knew Steele d.id not have a vélid driver’s
license. Comp. {1 13, 15; Oke SOF 99-1-3; MBB SOF { 11; MBF SOF 91 8, 12; JA Ex. 3, 8.
Plaintiffs alternately concede and dispute that, at the time of the accident, Steele did not have
permission from Oke to operate the motor vehicle. See MBB SOF §16.; MBF SOF §9. In bqth
deposition testimony and interrogatory answers, however, Steele acknowledged that she did not
have permission to operate the vehicle. JA Ex. 2. Oke’s deposition testimony and answers to
interrogatories also reflect that Steele did not have permission to operate the vehicle. JA Ex. 8.

Plaintiffs have not provided any evidence to contradict either Steele or Oke’s statements that Oke
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did not give her permission to operate the vehicle. Consequently, the negligent entrustment claim
against le fails.

B. MBF

There is no dispute that MBF owned the loaner vehicle and gave Oke permission to drive
it. JAEx. 4,6, 7. The7 plaintiffs have not presented any evidence, however, that Oke was
incompetent or unfit to operate the vehicle at the time MBF loaned it to him. Further, even if
there were evidence that Oke was incompetent or unfit to operate the vehicle, there is no
evidence that MBF knew of that unfitness or incompetence. At the time MBF loaned the vehicle
to Oke, he was required to present a driver’s license and proof of insurance and sign multiple
documents related to the loaner vehicle. MBF SOF 9 13-15. Without evidence that Oke was
incompetent or unfit to operate the vehicle at the time MBF loaned it to him, the negligent
entrustment claim against MBF fails.

C. MBB

As previously discussed, there is no dispute that MBF, not MBB, owned the loaner car.
The plaintiffs have presented no evidence that, having no connection to the loaner car, MBB
controlled it in any way. Further, it is undisputed that MBB had no contact at any time with Oke
or Steele and did not give either permission to use the vehicle. Consequently, the negligent
entrustment claim ag‘ainst MBB fails.

III.  Loss of Consortium (Count IIT)

Seijo claims loss of consortium against Oke, MBF, and MBB. “As a genéral rule, a claim
for loss of consortium requires proof of a tortious act that caused the claimant’s spouse personal
injury.” Sena v. Commaonwealth, 417 Mass, 250, 264 (1994). It is an implicit prerequisite of a

loss of consortium claim that the injured spouse have a viable claim. See id. Garcia does not
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have a viable claim against MBB, as it was not the registered owner of the loaner vehicle and
had no part in the loz;ning the vehicle to Oke. Consequently, Seijo does no‘t have a valid claim for
loss of consortium against MBB. Garcia also does not have a viable claim against MBF, as the
Graves Amendment shields MBF from liability and there is no evidence that MBF negligently
entrusted the loaner vehicle to Oke. Therefore, Seijo does not have a valid claim for loss of
consortium against MBF.
ORDER
For the foregoing reasons, it is hereby ORDERED that:
(1) Oke’s Motion for Surr}mary Judgment as to Count II (negligent entrustment)
only is ALLOWED,
(2) MBB’s Motion for Summary Judgment be ALLOWED; and

(3) MBF’s Motion for Summary Judgement be ALLOWED.

Lz

David A. Deakin
Associate Justice

Dated: June 2, 2021
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RULES OF CIVIL PROCEDURE

Civil Procedure Rule 36: Requests for admission

EFFECTIVE DATE:

07/01/1974

CONTACT

Trial Court Law Libraries

Online
Library locations and phone numbers (/info-details/trial-court-law-libraries-locations)
Chat with a law librarian online (/service-details/chat-or-text-with-a-law-librarian)

Email a reference librarian: masslawlib@gmail.com (mailto:masslawlib@gmail.com)

(a) Request for admission (#-a-request-for-admission)
(b) Effect of admission (#-b-effect-of-admission)
Reporter's notes (#reporter-s-notes)

Downloads (#downloads)

Contact (#contact)

(a) Request for admission

A party may serve upon any other party a written request for admission, for purposes of the pending
action, only, of the truth of any matters within the scope of Rule 26(b)
(/rules-of-civil-procedure/civil-procedure-rule-26-general-provisions-governing-discovery#-b-scope-of-discovery) set forth in the

request that relate to statements or opinions of fact or of the application of law to fact, including the
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genuineness of any documents described in the request. Copies of documents shall be served with the
request unless they have been or are otherwise furnished or made available for inspection and copying.
The request may, without leave of court, be served upon the plaintiff after commencement of the action
and upon any other party with or after service of the summons and complaint upon that party.

Each matter of which an admission is requested shall be separately set forth. The matter is admitted
unless, within 30 days after service of the request, or within such shorter or longer time as the court may
allow, the party to whom the request is directed serves upon the party requesting the admission either (1)
a written statement signed by the party under the penalties of perjury specifically (i) denying the matter or
(i) setting forth in detail why the answering party cannot truthfully admit or deny the matter; or (2) a
written objection addressed to the matter, signed by the party or his attorney, but, unless the court
shortens the time, a defendant shall not be required to serve answers or objections before the expiration
of 45 days after service of the summons and complaint upon him. If objection is made, the reasons
therefor shall be stated. A denial shall fairly meet the substance of the requested admission, and when
good faith requires that a party qualify his answer or deny only a part of the matter of which an admission
is requested, he shall specify so much of it as is true and qualify or deny the remainder. An answering party
may not give lack of information or knowledge as a reason for failure to admit or deny unless he states that
he has made reasonable inquiry and that the information known or readily obtainable by him is insufficient
to enable him to admit or deny. A party who considers that a matter of which an admission has been
requested presents a genuine issue for trial may not, on that ground alone, object to the request; he may,
subject to the provisions of Rule 37(c)
(/rules-of-civil-procedure/civil-procedure-rule-37-failure-to-make-discovery-sanctions#-c-expenses-on-failure-to-admit), deny the
matter or set forth reasons why he cannot admit or deny it. Each admission, denial, objection, or statement
shall be preceded by the request to which it responds.

The party who has requested the admissions may move to determine the sufficiency of the answers or
objections. Unless the court determines that an objection is justified, it shall order that an answer be

served. If the court determines that an answer does not comply with the requirements of this rule, it may
order either that the matter is admitted or that an amended answer be served. The court may, in lieu of

these orders, determine that final disposition of the request be made at a pre-trial conference or at a
designated time prior to trial. The provisions of Rule 37(a)(4)
(/rules-of-civil-procedure/civil-procedure-rule-37-failure-to-make-discovery-sanctions#-a-motion-for-order-compelling-discovery) apply

to the award of expenses incurred in relation to the motion.

(b) Effect of admission

Any matter admitted under this rule is conclusively established unless the court on motion permits
withdrawal or amendment of the admission. Subject to the provisions of Rule 16
(/rules-of-civil-procedure/civil-procedure-rule-16-pre-trial-procedure-formulating-issues) governing amendment of a pre-
trial order, the court may permit withdrawal or amendment when the presentation of the merits of the
action will be subserved thereby and the party who obtained the admission fails to satisfy the court that
withdrawal or amendment will prejudice him in maintaining his action or defense on the merits. Any
admission made by a party under this rule is for the purpose of the pending action only and is not an
admission by him for any other purpose nor may it be used against him in any other proceeding.
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Reporter's notes

(1973) Rule 36, tracking amended Federal Rule 36, governs Requests for Admission, a procedure long
familiar to Massachusetts practitioners as "Notices to Admit", GL c. 231, § 69
(https://malegislature.gov/Laws/GeneralLaws/PartIll/Titlell/Chapter231/Section69). Although the matters subject to such
request under Rule 36 are somewhat broader than those under the statute, Rule 36 should cause no
difficulty; to expended response period (30 days, as opposed to 10 under GL c. 231, § 69
(https://malegislature.gov/Laws/GeneralLaws/PartIll/Titlell/Chapter231/Section69)) should in fact permit more flexible use
of this discovery device.

Downloads

Massachusetts Rules of Civil Procedure

(https://www.mass.gov/doc/massachusetts-rules-of-civil-procedure/download) (PDF 1.86 MB)

Contact

Trial Court Law Libraries

Online
Library locations and phone numbers (/info-details/trial-court-law-libraries-locations)
Chat with a law librarian online (/service-details/chat-or-text-with-a-law-librarian)

Email a reference librarian: masslawlib@gmail.com (mailto:masslawlib@gmail.com)

Did you find what you were looking for on this webpage?

OYes ONO
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RULES OF CIVIL PROCEDURE

Civil Procedure Rule 56: Summary judgment

EFFECTIVE DATE:

05/01/2002

UPDATES:

Amended March 7, 2002, effective May 1, 2002

CONTACT

Trial Court Law Libraries

Online
Library locations and phone numbers (/info-details/trial-court-law-libraries-locations)

Chat with a law librarian online (/service-details/chat-or-text-with-a-law-librarian)

Email a reference librarian: masslawlib@gmail.com (mailto:masslawlib@gmail.com)

(a) For claimant (#-a-for-claimant)

(b) For defending party (#-b-for-defending-party)

(c) Motion and proceedings thereon (#-c-motion-and-proceedings-thereon)

(d) Case not fully adjudicated on motion (#-d-case-not-fully-adjudicated-on-motion)

(e) Form of affidavits; further testimony; defense required

(#-e-form-of-affidavits-further-testimony-defense-required)

(f) When affidavits are unavailable (#-f-when-affidavits-are-unavailable)
(g9) Affidavits made in bad faith (#-g-affidavits-made-in-bad-faith)
Reporter's notes (#reporter-s-notes)

Downloads (#downloads)

https://www.mass.gov/rules-of-civil-procedure/civil-procedure-rule-56-summary-judgment 1/5


https://www.mass.gov/info-details/trial-court-law-libraries-locations
https://www.mass.gov/service-details/chat-or-text-with-a-law-librarian
mailto:masslawlib@gmail.com
https://www.mass.gov/
https://www.mass.gov/topics/laws-by-source
https://www.mass.gov/guides/massachusetts-rules-of-court-and-standing-orders
https://www.mass.gov/law-library/massachusetts-rules-of-civil-procedure

Filed: 9/1/2022 11:25 AM

Case: 2022-P-0671

Massachusetts Appeals Court

G/z juswbpnl-Alewwns-9G-a|nJ-a1npadold-|IAID/aiNpad0id-|IAID-}0-S8|nJ/A0B ssew mmm//:sdny

8L

‘AIBuipJodde pa1dNpuod 3q [|eys |elil 3yl pue ‘paysi|geisa

PaWa3pP 34 ||eys palyidads 0s s3oe) 3yl UoIde ay3 Jo |eld3 9yl uodn snf aJe se uoide ay3 ul sbuipsadoud
Jayny yans bunoauip pue ‘ASISA0J3U0D Ul J0U S| §3119J JYI0 JO Sabewep JO Junowe syl YdIym 03 JUSIX
ay3 buipnjpul ‘Asianoaiuod [einueisgns inoyiim Jeadde 1eyy s1oe) syl buiAjnads Japlo ue axew uodnalayl
[|eys 3 "Pa1aA0JIU0D Yiley poob ul pue Ajjenide ale soey |eluaiew 1eym pue ASIaA0Jiuod |elueIsgns
INOYIIM ISIXD SIDB} [elUD1BW J1BYM UleIadse 3|gediidedd Ji |jeys ‘|asunod buineboluaiul Aq pue 11 24049q
92U3PIAS ay) pue sbuipes)d syy buluiwexs Aq ‘uonow ay3 jo buiesy sy 1e 1Nod sy} ‘AIessadau si |eld

B puUB PaySe Jal|aJ 9Y3 ||e 40} JO 3SED 3joym ay3 uodn palapuadl Jou siauswbpn( anJ siyl Joapun uoiow uo JI

uonow uo pajedipnlpe Ajjn} 1ou ase) (p)

‘Aued buinow ayy 1suiebe palspual aq Aew ‘arelidoadde

usym ‘quawbpnl Alewwins "sabewep Jo Junowe ay) 01 se aNnss| auinuab e si aiayl ybnoyyje suoje

Ayijigel) Jo aNnssi ayy uo paJapual 9g Aew ‘J1deseyd ul Aioindojuaul Quswbpn( Asewwns v ‘me| Jo Janew

e se yusawbpn( e 01 pajua st Aued buinow syl 1ey) pue 1oe) [eliaiewl Aue 03 se anssi auinuab ou s aJayl
eyl moys ‘Aue 3 \mu_>mb_tm 2yl yum meuwmop ‘(UoiISSIWpe-104-s1sanbal-gg-a|nJ-aunpad0.4d-|IA1D/21NPa304d-|IAID-}0-S3|NJ/)
9€ 3|NY Japun UoISSIWpe 40} S1SanbaJ 01 sasuodsal pue ‘salioiebollaiul 01 siamsue ‘suonisodap ‘sbuipesd
U JI YIIMYLJI0) paJtapual 99 |leys 1ybnos yuswbpnl ay] suaepiyje buisoddo anias Aew buriesy jo Aep ayy
03 Joud Ayed asianpe ay] ‘buriesy ayi Joj paxi Wil 9yl 94049q SABP Q| 1SE3| 1B PIAISS ] [|BYS UOIIOW aY |

uoaiayy sbuipaadoud pue uonnolp (2)

‘JoaJayy 1ed Aue Jo
[|le 01 se JoAe) siy ul uswbpnl Auewwns e Joj suAeplije bunioddns 1noyam Jo yum anow ‘awn Aue 1e ‘Aewl
1ybnos siyuswbpnl Alojele|pap e 40 palIasse S| WIe[2-SS0Jd JO ‘Wie[aJaiunod ‘wiepd e woym suiebe Aed v

Kred Buipuajap 104 (q)

‘JoaJay3 1ed Aue Jo ||e uodn Joaey siy ul Juswbpnl Asewwns

e JoJ suaeple bunioddns Inoyaim 1o Yaim arow ‘Alied asianpe ayi Ag quswbpnl Auewwns Jo) uonow

£ JO 9JIAJDS 3 JO UOIIDE Y3 JO JUSWDUSWWOD 3y} WOJy SAep 0z 40 uonesidxs ay) Jaie swin Aue 1e ‘Aew
Juawbpnl Aio1eie|Dop B UIRIgO 01 JO WIBI-SSOJD JO ‘Wie2Jalunod ‘wiepd e uodn JaA0daJ 01 bupaas Aued v

jueuwiie|d Jo4 (e)

340\ MOYS

(30e3U02%) 30R3UO0D

Aobrssepy | wawbpnl Alewwng :9G a|ny ainpadold [IAID Nd v€:8 ‘22/62/8


https://www.mass.gov/rules-of-civil-procedure/civil-procedure-rule-36-requests-for-admission

Massachusetts Appeals Court  Case: 2022-P-0671  Filed: 9/1/2022 11:25 AM
8/29/22, 8:34 PM Civil Procedure Rule 56: Summary judgment | Mass.gov

(e) Form of affidavits; further testimony; defense required

Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the
matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit
shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or
opposed by depositions, answers to interrogatories, or further affidavits. When a motion for summary
judgment is made and supported as provided in this rule, an adverse party may not rest upon the mere
allegations or denials of his pleading, but his response, by affidavits or as otherwise provided in this rule,
must set forth specific facts showing that there is a genuine issue for trial. If he does not so respond,
summary judgment, if appropriate, shall be entered against him.

(f) When affidavits are unavailable

Should it appear from the affidavits of a party opposing the motion that he cannot for reasons stated
present by affidavit facts essential to justify his opposition, the court may refuse the application for
judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken or
discovery to be had or may make such other order as is just.

(g) Affidavits made in bad faith

Should it appear to the satisfaction of the court at any time that any of the affidavits presented pursuant to
this rule are presented in bad faith or solely for the purpose of delay, the court shall forthwith order the
party employing them to pay to the other party the amount of the reasonable expenses which the filing of
the affidavits caused him to incur, including reasonable attorney's fees, and any offending party or attorney
may be adjudged guilty of contempt.

Reporter's notes

(2002) The 2002 amendment to Rule 56(c) deletes the phrase "on file" from the third sentence, in
recognition of the fact that discovery documents are generally no longer separately filed with the court.
See Rule 5(d)(2) and Superior Court Administrative Directive No. 90-2. The previous reference to admissions
has also been replaced by a reference to "responses to requests for admission under Rule 36
(/rules-of-civil-procedure/civil-procedure-rule-36-requests-for-admission)." The amendment is merely of the
housekeeping variety and no change in practice is intended.

(1973) Except in a narrow class of cases, Massachusetts has up to now lacked any procedural device for
terminating litigation in the interim between close of pleadings and trial. Under G.L. c. 231, 8§ 59 and 59B,
only certain contract actions could be disposed of prior to trial. In all other types of litigation, no matter
how little factual dispute involved, resolution had to await trial.
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Rule 56, which, with a small addition, tracks Federal Rule 56 exactly, responds to the need which the
statutes left unanswered. It proceeds on the principle that trials are necessary only to resolve issues of fact;
if at any time the court is made aware of the total absence of such issues, it should on motion promptly
adjudicate the legal questions which remain, and thus terminate the case.

The statutes, so far as they went, embodied this philosophy. They aimed "to avoid delay and expense of
trials in cases where there is no genuine issue of fact." Albre Marble & Tile Co., Inc. v. John Bowen Co.,
Inc., 338 Mass. 394 (http://masscases.com/cases/sjc/338/338mass394.html), 397 (1959). Rule 56 will extend this
principle beyond contract cases. Thus in tort actions where the facts are not disputed, summary judgment
for one party will be appropriate. Should the facts concerning liability be undisputed, but damages
controverted, Rule 56(c) authorizes partial summary judgment: the court may determine the liability issue,
leaving for trial only the question of damages.

The important thing to realize about summary judgment under Rule 56 is that it can be granted if and only
if there is "no genuine issue as to any material fact." If any such issue appears, summary judgment must be
denied. So-called "trial by affidavits" has no place under Rule 56. Affidavits (or pleadings, depositions,
answers to interrogatories, or admissions) are merely devices for demonstrating the absence of any
genuine issue of material fact. Introduction of material controverting the moving party's assertions of fact
raises such an issue and precludes summary judgment.

On the other hand, because Rule 56 recognizes only "genuine" material issues of fact, Rule 56(e) requires
the opponent of any summary judgment motion to do something more than simply deny the proponents
allegations. Faced with a summary judgment motion supported by affidavits or the like, an opponent may
not rely solely upon the allegations of his pleadings. He bears the burden of introducing enough
countervailing data to demonstrate the existence of a genuine material factual issue.

If, however, the opponent is convinced that even on the movant's undisputed affidavits, the court should
not grant summary judgment, he may decline to introduce his own materials and may instead fight the
motion on entirely legal (as opposed to factual) grounds. Indeed, the final sentence of Rule 56(c) makes
clear that in appropriate cases, summary judgment may be entered against the moving party. This is
eminently logical. Because by definition the moving party is always asserting that the case contains no
factual issues, the court should have the power, no matter who initiates the motion, to award judgment to
the party legally entitled to prevail on the undisputed facts.

Downloads

Massachusetts Rules of Civil Procedure

(https://www.mass.gov/doc/massachusetts-rules-of-civil-procedure/download) (PDF 1.86 MB)

Contact

Trial Court Law Libraries
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LIT > U.S. Code > Title 49 > SUBTITLE VI > PART A > CHAPTER 301
> SUBCHAPTER I > §30106

49 U.S. Code § 30106 - Rented or leased motor vehicle
safety and responsibility

U.S. Code Notes

or business of renting or leasing motor vehicles; and

(2) there is no negligence or criminal wrongdoing on the part of the

operating a motor vehicle; or

(2) imposing liability on business entities engaged in the trade or
business of renting or leasing motor vehicles for failure to meet the

law.
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(c) APPLICABILITY AND EFFECTIVE DATE.—

Notwithstanding any other provision of law, this section shall apply with
respect to any action commenced on or after the date of enactment of
this section without regard to whether the harm that is the subject of
the action, or the conduct that caused the harm, occurred before such
date of enactment.

(d) DerFINITIONS.—IN this section, the following definitions apply:

(1) AFFILIATE.—

of a motor vehicle;

(B) entitled to the use and possession of a motor vehicle subject

(C) a lessor, lessee, or a bailee of a motor vehicle, in the trade or
business of renting or leasing motor vehicles, having the use or
possession thereof, under a lease, bailment, or otherwise.

(3) PERSON.—

limited liability company, trust, association, firm, partnership,
society, joint stock company, or any other entity.

(Added Pub. L. 109-59, title X, §10208(a), Aug. 10, 2005, 119 Stat. 1935.)
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Part 111 COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN CIVIL
CASES
Title 11 ACTIONS AND PROCEEDINGS THEREIN

Chapter 231  PLEADING AND PRACTICE

Section 85A PRIMA FACIE EVIDENCE OF OWNER'S RESPONSIBILITY FOR
OPERATION OF MOTOR VEHICLE

Section 85A. In all actions to recover damages for injuries to the person
or to property or for the death of a person, arising out of an accident or
collision 1n which a motor vehicle was involved, evidence that at the time
of such accident or collision it was registered in the name of the
defendant as owner shall be prima facie evidence that it was then being
operated by and under the control of a person for whose conduct the
defendant was legally responsible, and absence of such responsibility
shall be an affirmative defence to be set up in the answer and proved by
the defendant.
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