CARMELITE SISTERS FOR THE AGED AND INFIRM
ST. TERESA’S MOTHERHOUSE
600 WOODS ROAD
GERMANTOWN, NY 12526
____________________________________________________________________________________

[bookmark: _iDocIDField_EOD]
October 19, 2018
Submitted Via Email (Reg.Testimony@state.ma.us)

Commissioner Monica Bharel, MD, MPH
Massachusetts Department of Public Health
250 Washington Street
Boston, MA 02108

	Re:   Proposed Amendments the Determination of Need Regulations: 105 CMR 100

Dear Commissioner Bharel: 
I am submitting comments to the proposed amendments to the Determination of Need regulations, 105 CMR 100, on behalf of Marian Manor, a non-profit long-term care facility located in South Boston. We appreciate the Department’s willingness to continue to engage in a robust stakeholder discussion regarding the proposed regulations.  
Marian Manor, a charitable organization sponsored by the Carmelite Sisters for the Aged and Infirm, has operated its skilled nursing facility in the South Boston community for over sixty years.  As part of its mission, Marian Manor provides holistic care in an atmosphere of Christian understanding and faith.  Marian Manor strives to keep its residents at home in their community close to family and friends.  As such, Marian Manor has the following comments on the proposed amendments: 
1. Grandfathering of Unimplemented DoNs and Significant Changes 
Marian Manor was reassured by the Department’s January 11, 2017 memorandum to the Public Health Council which provided clarification that “the final proposed revision, once promulgated, would have no impacts on currently pending applications or previously issued DoNs.”  However, we have growing concerns that the staff memo alone in light of the proposed regulations does not provide the regulatory protections that are critical to ensuring that long-term care facilities retain the rights to their unimplemented DoNs.  
Marian Manor strongly urges the Department to include in the final amendments to the regulations a provision that grandfathers long-term care facility DoNs approved under the pre-January 2017 regulations that are approved but unimplemented or in the authorization period (collectively “Grandfathered DoNs”). This could be included under 105 CMR 100.360 as an Other Condition or issued as sub-regulatory guidelines.  The lack of a clear grandfathering provision does not allow facilities to appropriately plan and move forward on a timely basis as it appears to require them to submit a new application for a project that the Department has already previously expended time and effort reviewing.  Accordingly, it also should be clarified that Grandfathered DoNs will go through the Significant Change process and not be required to file a new application.    
2. Community-Based Health Initiative  
Marian Manor is also concerned that the Community-Based Health Initiative (CHI) funding requirement creates a significant barrier to non-profit long-term care facilities undertaking major capital projects and modernizing their facilities.  This is especially true for non-profit long-term care facilities like Marian Manor that are located in a high-cost urban area such as Boston and who serve a significant Medicaid population.  Today, there are fewer and fewer long-term care facilities serving Boston, in significant part due to the expense of modernizing facilities in a landlocked environment where real estate and contractor costs are skyrocketing at exponential rates.  
To illustrate, the cost of real estate in Boston, to the extent it is even available, can be $500 or more per square foot.  Additionally, the cost of construction continues to increase each month. We were recently informed that it may cost upwards of $1,000 per square foot for a Boston health care project.  This would mean that a $35,000,000 modernization project would include a $1,050,000 CHI contribution.  In turn, a non-profit long-term care facility that serves a significant Medicaid population will likely require substantial financing and will not obtain a sufficient Medicaid rate increase (as such increases are capped) to offset the substantial project costs.  Including the CHI within the amount of project financing required could further challenge a project’s financial feasibility and constrain facility operations going forward.  
Historically, Boston was considered by the Department to encompass urban under-bedded areas[footnoteRef:1]. In recent years, additional Boston long-term care facilities have closed, and Marian Manor has continued to struggle to find affordable ways to modernize or replace our aging facility. Boston is at risk of losing even more long-term care beds because facilities cannot afford to maintain and modernize their facilities in this heightened environment.  [1: ] 

We therefore request that the Department include a hardship exemption from CHI in the DoN regulations for non-profit long-term care facilities located in a high-cost urban areas like Boston that serve a majority of Medicaid patients.  For these facilities, the CHI contribution can tip the balance in deciding whether or not a facility is able to proceed with a vital capital project.  
Thank you for consideration of these comments.
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Mother M. Mark Louis Randall, O.Carm. 
Prioress General 
Carmelite Sisters for the Aged and Infirm 
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