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These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Wayland (“assessors” or “appellee”) to abate taxes on certain real estate located in Wayland, owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, for fiscal years 2008 and 2009.


Commissioner Mulhern heard the appeals.  Chairman Hammond and Commissioners Scharaffa and Rose joined him in the decision for the appellee in docket number F294419 and the decision for the appellant in docket number F299715.  

These findings of fact and report are made pursuant to requests by both the appellant and the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.
Mary R. Upton, pro se, for the appellant.

Mark J. Lanza, Esq. for the appellee.

FINDINGS OF FACT AND REPORT

Based on the testimony and exhibits offered into evidence in these appeals, the Appellate Tax Board (“Board”) made the following findings of fact.

On January 1, 2007 and January 1, 2008, Mary R. Upton (“appellant”) was the assessed owner of a waterfront parcel of real estate improved with a single-family dwelling located at 23B Bayfield Road in the Town of Wayland (“subject property”).  For fiscal years 2008 and 2009, the assessors valued the subject property at $1,119,300 and $931,000, respectively.  The assessors assessed taxes at the rate of $14.98 per $1,000 for fiscal year 2008 and $16.37 per $1,000 for fiscal year 2009, resulting in tax assessments of $16,996.15 for fiscal year 2008 and $15,446.17 for fiscal year 2009.
  In accordance with G.L. c. 59, § 57C, the appellant timely paid each fiscal year’s taxes without incurring interest.  

On December 27, 2007 and February 2, 2009, in accordance with G.L. c. 59, § 59, the appellant timely filed an Application for Abatement with the assessors for fiscal years 2008 and 2009, respectively.  On March 25, 2008, the assessors granted the appellant a partial abatement for fiscal year 2008 and lowered the subject property's assessed value by $241,100 to $878,200.  The appellant’s fiscal year 2009 abatement application was deemed denied on May 2, 2009.
  The appellant seasonably filed her appeals with the Appellate Tax Board ("Board") on April 10, 2008 for fiscal year 2008 and on May 1, 2009 for fiscal year 2009.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide these appeals.

The subject property is a 2.7-acre, triangle-shaped parcel of real estate, which is improved with a single-family, ranch-style dwelling built over a concrete slab.  The subject dwelling, which was built in 1957, has a wood shingle exterior and an asphalt gable roof.  The dwelling contains a total living area of approximately 1,810 square feet with a total of six rooms, including three bedrooms, as well as three full bathrooms.  Other amenities include one fireplace, a one-story barn, a two-car attached garage, an open porch, and a 720-square foot wood deck located to the rear of the dwelling overlooking Dudley Pond. 

The subject property has approximately 213 feet of frontage on Dudley Pond on one side of the triangle-shaped lot.  Located on another side of the subject property is the Massachusetts Water Resource Authority (“MWRA”) Aqueduct and located on the third side of the parcel are five residential properties.  The subject property has no street frontage and therefore is a nonconforming parcel; access to the subject property is via a driveway easement crossing an abutter’s land.  There is a ten-foot right-of-way granted to 23 Bayfield Road to access Dudley Pond.  The Dudley Pond area of the subject property is densely settled with a mix of cottage-style dwellings and some larger, more recently renovated dwellings.  
The appellant offered into evidence two valuation analyses for fiscal years 2008 and 2009.  In her valuation analyses, the appellant included numerous documents, including the subject property’s property record cards for the fiscal years at issue, various town maps, a discussion of the Wayland assessors’ land-pricing schedule, the appellant’s interpretation of the assessors’ land schedule in comparison to the subject property, a listing of all properties that sold in Wayland in calendar years 2006 and 2007, a comparison of the assessment increases for properties in the Dudley Pond area from fiscal year 2008 to fiscal year 2009, and a listing of sales and assessments of purportedly comparable ranch-style properties located in Wayland.  

The appellant’s primary argument was that the assessors’ land-valuation schedule used to develop the assessed land values in the Dudley Pond area was flawed.   The appellant argued that as a result of the flawed land schedule, the subject property, which is a nonconforming lot with no frontage, was overvalued.  The appellant maintained that there were insufficient arm’s-length sales in the Dudley Pond area during calendar years 2006 and 2007 to support the premium attributable to the land value assessments of Dudley Pond area properties for the fiscal years at issue.  The appellant further maintained that there were no waterfront land sales in the Dudley Pond area during calendar year 2007 to support the assessors’ upward trend from fiscal year 2008 to fiscal year 2009.    
Lastly, the appellant argued that the subject dwelling was overvalued compared to other ranch-style dwellings located in Wayland.  The appellant did not, however, establish comparability between the subject property and her cited comparables nor did she make any adjustments to account for any differences between the chosen comparables and the subject property.  Based on her calculations, the appellant arrived at an opinion of value for the subject property of $655,000 for fiscal year 2008 and $613,295 for fiscal year 2009.    

Jason Brodie, a member of the assessors, was asked by the hearing officer if there had been any sales on Dudley Pond during the fiscal years at issue.  Mr. Brodie testified that he did not know and that he was not involved in the valuation of the subject property.  The hearing officer also asked if sales in the Dudley Pond area were flat during calendar year 2007, in comparison to calendar year 2006.  Mr. Brodie again testified that he did not know the answer to the question and that he was not involved in the valuation of the subject property.  The assessors then rested on the presumed validity of their assessments. 

On the basis of all of the evidence, the Board found that, for fiscal year 2008, the appellant failed to demonstrate that the fair cash value of the subject property was less than its assessed value, as abated.  The Board found that the appellant failed to establish comparability between her cited comparable assessments and sales and, moreover, failed to make any adjustments for differences that existed between the purportedly comparable properties and the subject property.  Accordingly, the Board issued a decision for the appellee in Docket No. F294419.  

However, with respect to fiscal year 2009, the Board found that the subject property’s assessment was excessive.  The Board found that the evidence presented did not support a finding that real estate prices for waterfront property in Wayland similar to the subject property increased during calendar year 2007.  The Board found, on the basis of the record in this appeal, that the real estate market for waterfront properties similar to the subject property remained stable in calendar year 2007 and that the subject property’s fiscal year 2008 assessment, as abated, of $878,200, best reflected the subject property’s fair market value as of January 1, 2008. Accordingly, the Board issued a decision for the appellant in Docket No. F299715, and granted an abatement of $878.96.  

OPINION
Assessors are required to assess real estate at its fair cash value as of the first day of January preceding the fiscal year at issue. G.L. c. 59, §§ 11 and 38. The fair cash value of property is defined as the price upon which a willing buyer and a willing seller would agree if both were fully informed and under no compulsion. Boston Gas. Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).
The burden of proof is upon the taxpayer to make out a right to an abatement. Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The assessment is presumed to be valid unless the taxpayer meets its burden of proving otherwise. Id.  A right to an abatement can be proven by either introducing evidence of fair cash value, or by proving that the assessors erred in their method of valuation. General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984).
Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to determine the fair cash value of property: income capitalization, sales comparison, and cost reproduction. Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978). "The board is not required to adopt any particular method of valuation." Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  
Actual sales of the subject "are very strong evidence of fair market value, for they represent what a buyer has been willing to pay to a seller for [the] particular property [under appeal]." New Boston Garden Corp. v. Board of Assessors of Boston, 383 Mass. 456, 469 (1981) (quoting First Nat'l Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971)).  "Evidence of the sale prices of 'reasonably comparable property' is the next best evidence to the sale of the property in question."  Lattuca v. Robsham, 442 Mass. 205, 216 (2004). Required are "fundamental similarities" between the subject property and the comparison properties. Id. at 216. The appellant bears the burden of "establishing the comparability of . . . properties [used for comparison] to the subject propert[ies]." Fleet Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-546, 554.  Accord New Boston Garden Corp. v. Assessors of Boston, 383 Mass. at 470. "Once basic comparability is established, it is then necessary to make adjustments for the differences, looking primarily to the relative quality of the properties, to develop a market indicator of value." New Boston Garden Corp., 383 Mass. at 470.

In the present appeals, the appellant offered into evidence valuation analyses which included a listing of property sales in Wayland during fiscal years 2006 and 2007 and also a listing of the fiscal years 2008 and 2009 assessment of numerous properties located in the Dudley Pond area and throughout Wayland.  The appellant did not, however, establish comparability between the cited properties and the subject property nor did she make any adjustments to account for differences between the purportedly comparable properties and the subject property.  See Antonino v. Assessors of Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, 71 ("[R]eliance on unadjusted assessments of assertedly comparable properties . . . was insufficient to justify a value lower than that assessed.").  Therefore, the Board found and ruled that the appellant failed to prove that the subject property’s fair cash value exceeded its fiscal year 2008 assessment, as abated.  Accordingly, the Board issued a decision for the appellee in Docket No. F294419.  

However, the Board further found and ruled that the subject property’s fiscal year 2009 assessment was excessive.  The Board found that the evidence presented did not support a finding that real estate prices for waterfront properties in Wayland similar to the subject property increased between January 1, 2007 and January 1, 2008.  Moreover, the Board found, on the basis of the evidence of record in this appeal, that the real estate market for waterfront property similar to the subject property remained stable in calendar year 2007 and that the $878,200 as-abated assessment of the subject property for fiscal year 2008 best reflected the subject property’s fair market value as of January 1, 2008. Accordingly, the Board issued a decision for the appellant in Docket No. F299715, and granted an abatement of $878.96.  

“In reaching its opinion of fair cash value in this appeal, the Board was not required to believe the testimony of any particular witness or to adopt any particular method of valuation . . . .  Rather, the Board could accept those portions of the evidence that the Board determined had more convincing weight.” Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 683 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456 at 469, 473; Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 701-02 (1972).  

The Board need not specify the exact manner in which it arrived at its valuation. Jordan Marsh v. Assessors of Malden, 359 Mass. 196, 110 (1971). The fair cash value of property cannot be proven with "mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment." Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 (1941). "The credibility of witnesses, the weight of evidence, the inferences to be drawn from the evidence are matters for the Board." Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).
The Board applied these principles in reaching its determination that the assessors overvalued the subject property for fiscal year 2009.   Accordingly, the Board issued a decision for the appellant in Docket No. F299715, and granted abatement in the amount of $878.96.

 APPELLATE TAX BOARD

  By: ____________________________________

                         Thomas W. Hammond, Jr., Chairman
A true copy,

Attest:  _________________________________



      Clerk of the Board

� These amounts include a Community Preservation Act Tax.


� The assessors issued a notice of abatement denial on May 6, 2009, stating that the appellant’s abatement application was deemed denied on May 5, 2009.  However, pursuant to G.L. c. 58A, § 6 and G.L. c. 59, § 64, an application for abatement is deemed denied three months from its filing if the assessors have taken no action on the application.  In the present appeal, the appellant’s fiscal year 2009 abatement application was filed on February 2, 2009 and, therefore, was deemed denied on May 2, 2009.  


� The facts of this appeal establish that the appellant filed her fiscal year 2009 Petition with the Board prior to the deemed denial date of her abatement application. The appellant’s premature filing does not, however, deprive the Board of jurisdiction over the 2009 appeal.  See � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=efce8a13cb897ef7628024efe7f58589&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2008%20Mass.%20Tax%20LEXIS%202%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b374%20Mass.%20230%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAB&_md5=9fec1b3155325351eeae222dd61d401a" �Becton, Dickinson and Company v. State Tax Commission, 374 Mass. 230, 234 (1978)� (holding that prematurity in filing the application was not a matter fatal to jurisdiction).
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