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Warwick, RI 02886

Appearance for Respondent:
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General Counsel
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Charlestown, MA 02129-1628

Appearance for Intervener Frederick Mason:

Gerald A. McDonough, Esquire

125 Cambridge Park Drive, Suite 301

Cambridge, MA 02140

Administrative Magistrate:

Judithann Burke

CASE SUMMARY 

The Petitioner, a former teacher who retired in April 2016, must elect Option C as agreed upon in, and mandated by, a January 19, 2016 Qualified Domestic Relations Order (QDRO).   




    DECISION
The Petitioner, Patricia Mason, is appealing from the April 15, 2016 decision of the Respondent, Massachusetts Teachers Retirement System (TRS) denying her request to select Retirement Option B and instead requiring her to select Option C in accordance with a January 19, 2016 Qualified Domestic Relations Order (DRO) of Kent County Family Court in Rhode Island.  (Exhibit K.)  The appeal was timely filed on April 28, 2016.  In a letter dated July 6, 2016, counsel for the Petitioner indicated that she elected to waive a hearing and submit the case upon written submissions pursuant to 801 CMR 1.01 (10)(c).  (Exhibit O.) 

The Petitioner’s Memorandum of Law was submitted on August 16, 2016 with attached Exhibits A-K (Attachment A.)  On August 26, 2016, the Respondent filed a Motion to Add an Interested Party-Respondent, Frederick Mason, to intervene, and also requested an extension of time for the filing of Mr. Mason’s Memorandum.  The motion was allowed over the objection of the Petitioner.   The Respondent/Intervener’s Memorandum of Law was submitted on October 18, 2016 with attached Exhibits L-N (Attachment B.)  
In a letter dated October 21, 2016, the Respondent MTRS reported that Frederick Mason’s Memorandum more than adequately set forth the grounds upon which the board’s decision should be affirmed and that it would not be filing a separate submission.  The record closed at that time.




     EXHIBIT LIST

A – October 15, 2003 Marital Settlement Agreement
B – February 3, 2004 Final Judgment of Divorce
C – January 19, 2016 Qualified Domestic Relations Order (QDRO)

D – License and Certificate of Marriage for August 25, 2007 marriage

E – October 16, 2013 Complaint of Divorce of Marianna Pelosi-Mason

F – October 16, 2013 Property and Settlement Agreement

G – December 3, 2013 Kent County Family Court Decision Pending Entry of   

       Final Judgment

H – March 18, 2014 Entry of Final Judgment

I – Petitioner’s Retirement Application received on July 27, 2015

J -   March 23, 2016 letter from MTRS to Petitioner 
K – April 15, 2016 letter of decision from MTRS to Petitioner

L – October 13, 2016 Affidavit of Frederick Mason
M – MTRS Publication entitled “What You Need to Know as a Party to a  

       Domestic Relations Order 

N – Massachusetts Public Employee Guide to Survivor Benefits, April 2, 2012

O – July 11, 2016 letter from Petitioner therein electing to waive a hearing




  FINDINGS OF FACT

1.  The Petitioner, Patricia Mason and the Respondent/Intervener Frederick Mason III, married on July 21, 1984.  Six (6) children were born of the marriage.  

2. From 1986 through 2015, the Petitioner was employed as a teacher at North Attleboro Middle School.  At all relevant times, the Petitioner contributed to the MTRS Pension Plan.  (Exhibit I.)
3. On May 10, 2002, after almost nineteen (19) years of marriage, Frederick Mason filed for divorce in Kent County Family Court in Rhode Island.  

4. On October 15, 2003, the parties entered into a Marital Settlement Agreement which the Family Court deemed fair and equitable.  The terms of the Agreement were incorporated, but not merged, into the Court’s divorce decree.  (Exhibits A & B.)   

5. Pursuant to the terms of the Agreement, the Petitioner was to pay Frederick Mason $90,000, or one-half interest in the net equity of their marital home.  The Petitioner was required to pay Frederick a lump sum of $35,000 upon the execution of the Agreement.
  The Agreement also contemplated that Frederick would receive the remaining $55,000 owed through the equitable distribution allocation of the Petitioner’s pension.
 (Id.)
6. With respect to the equitable distribution of the Petitioner’s MTRS pension, the parties agreed that Frederick would receive thirty-three per cent (33%) of the marital portion of the Petitioner’s accrued MTRS pension benefits commencing at the time of retirement.  To determine the marital portion of the Petitioner’s pension, the parties agreed to first divide the period of their marriage during her employment by her creditable service in the pension plan as of the date of her actual retirement.  From there, that fraction would be multiplied by the Petitioner’s accrued benefits as of the marriage termination date.  (Exhibit A.)

7. In addition, the Petitioner agreed to receive her pension benefits pursuant to Option C.  However, in the event of Frederick’s remarriage or accidental disability prior to the date of her actual retirement, the Petitioner could select Option B.  Additionally, the Court reserved jurisdiction to enter a new Order as necessary to enforce the award or modify the award benefits.  (Exhibits A & B.)   
8. Frederick Mason remarried on August 25, 2007 to Marianna Pelosi.  (Exhibit D.)

9. After approximately seven (7) years of marriage, Frederick’s second wife filed for divorce on October 16, 2013.  On the same day, Marianna and Frederick entered into a Property and Settlement Agreement.  (Exhibits E & F.)

10. On December 3, 2013, a Decision Pending the Entry of Final judgment was entered concerning Marianna Pelosi Mason’s complaint for divorce.  Final judgment was entered by the Court on March 18, 2014 specifically incorporating their Property Settlement Agreement by reference but not merging the two.  (Exhibits G & H.).  
11. On July 27, 2015, the MTRS received the Petitioner’s retirement application, which reflected that she wished to retire as of June 30, 2015.  She elected Option B.  The MTRS placed a hold on processing her application.  (Exhibits I & J.)

12. On January 19, 2016 counsel for Frederick submitted a QDRO concerning the division of the Petitioner’s MTRS pension.  Section 3 of the QDRO enumerated Frederick’s, the Alternate Payee’s, right to a portion of the Petitioner’s pension.  Section 5 set forth the Alternate Payee’s rights and interest in the pension.  Section 5 reads, in pertinent part:

[t] Alternate Payee’s Benefit shall be equal to thirty-three (33%) per cent of the marital portion of the Participant’s benefit commencing at the time of the Participant’s actual retirement.  The marital portion of the Participant’s benefit shall be determined by multiplying the Participant’s accrued benefits as of the marriage termination date by a fraction (less than or equal to 1.0) the numerator of which is the period of the parties’ marriage during the Participant’s number of years and months of credited   
Service through October 15, 2003 as necessary, namely from July 21, 1984 (date of marriage) to the date of October 15, 2003 and the denominator of which shall be the Participant’s total number of years and months of credited service through the date of her retirement.  The Alternate Payee shall be entitled to a pro rata share of the full benefits allocated to the Participant using the formula stated herein. The preceding formula assumes the following three factors:  Participant’s average salary for the last three consecutive years of retirement, age of retirement, and total years of creditable service.  Such benefit shall be reduced to reflect the election of Option C pursuant to paragraph 7.  
(Exhibit C.)

13. Section 7 of the QDRO reads, in pertinent part:

The Participant hereby elects to receive her retirement benefit under Option C (or Option B, in the event that an accidental disability benefit is payable) of the Retirement Plan, provided that the Alternate Payee is living and has not remarried at the time of her retirement.  The Participant hereby designates the Alternate Payee as the beneficiary for the death benefit under Option C (or Option B, in the event that an accidental disability) of the Retirement Plan, provided that the Alternate Payee is living and has not remarried at the time of her retirement.  The Participant is further required to designate the Alternate Payee as the beneficiary on the prescribed form issued by the Massachusetts Teachers’ Retirement Board.  In the alternative, in the event the Alternate Payee has become ineligible to receive the Option C survivor benefit by virtue of remarriage prior to the Participant’s retirement, the Participant agrees to elect to receive her retirement benefit under Option B and designate the Alternate Payee as the beneficiary for the Participant’s available Option B benefit. (Emphasis added.)
(Id.)

14. In a letter dated March 23, 2016, Kristen Doherty, Benefits Coordinator at the MTRS informed the Petitioner that the January 19, 2016 QDRO specifies that she has elected to take retirement Option C “provided that the Alternate Payee is living and has not remarried at the time of (your) retirement.”  Ms. Doherty indicated that the MTRS was in receipt of the Petitioner’s application wherein she selected Option B, however, according to the information that she and Frederick had provided, at the time of her retirement, he was not remarried and that MTRS’s interpretation of the DRO was that she was required to elect Option C.  Ms. Doherty indicated that the MTRS would place a hold on the processing of the Petitioner’s application for 30 days from the date of the letter in order to permit her to return to court and change the terms of the DRO if that was her desire.  Ms. Doherty indicated that if no further information was received from the Petitioner or the Court, her application would be processed under Option C.  (Exhibit J.)

15. In a letter dated April 15, 2016 in response to the Petitioner’s request to be granted appeal rights, Kristen Doherty informed her that, according to the DRO, she was required to select Option C.  (Exhibit K.)   
16. The Petitioner filed her timely appeal on April 28, 2016.

  



    CONCLUSION

After a careful review of all of the documents, I have concluded that the Petitioner is not entitled to prevail in this appeal. The phrase “has not remarried” is central to the disposition of this case.  

It is well-settled in Massachusetts that public pension interests may be divided in a divorce so long as that division is the subject of a domestic relations order.  See Contributory Retirement Board of Arlington v. Manicotti, 406 Mass. 184, 186 (1989).  In this case, the January 19, 2016 DRO was approved by the Kent County Family Court in Rhode Island and is part of the final judgement of divorce.  It was signed by the legal representatives of both of the parties.  

The language in the DRO references the express language set forth in G.L. c. 32, § 12(2)(c) as it pertains to a “spouse who has not remarried” and has been construed to mean that the alternate payee of survivor benefits has not remarried at the time of the participant’s retirement.  See What You Need to Know as a Party to a Domestic Relations Order, Massachusetts Teachers’ Retirement System Q & A Guide for active and retired members, July 2005.  This phrase must be read in the context of the entire paragraph 7 of the DRO which reads in several places “has not remarried at the time of her retirement.”  The Petitioner is urging that a much narrower reading of the phrase be adopted, and that the phrase “spouse who has not remarried” be construed as “has never remarried.”  This interpretation would make sense only if the additional provision “at the time of her retirement” were not included.  Further, if the intent of the parties at the time of the execution of the DRO was to preclude Frederick from receiving a portion of the Petitioner’s Option C benefits, that language could have been included in January 2016.   Every word and phrase of a contract should, if possible, be given meaning, and none should be treated as surplusage if any other construction is possible.  See Computer System of America, Inc. v. Western Reserve Life Assur. Co. of Ohio, 19 Mass. App. Ct. 430, 437-438 (1985).  

Frederick Mason had remarried in 2007 and divorced in 2013.  He was not remarried at the time the Petitioner filed for retirement in 2015 or at the time the DRO was executed in 2016.  Accordingly, the decision of the MTRS requiring that the Petitioner elect Option C is affirmed.  Her only recourse is to the Kent County Family Court which retains jurisdiction of the DRO.     

So ordered.


Division of Administrative Law Appeals,


BY:


Judithann Burke

           Administrative Magistrate

DATED:  May 26, 2017

   
� At the time of the divorce, the marital home had a fair market value of $350,000.  However, the Petitioner had refinanced their current mortgage in the amount of $170,000, thereby reducing the net equity in the property to $180,000.


� As of July 2003, the Petitioner’s MTRS pension had a balance of $75, 212.49 with an actual present value of $162,375.00 on July 28, 2003.
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