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Statement of the Case

ion) filed a charge with the Commission on November 25,
2003, alleging that the City of Marlborough (City) had vio-
lated Massachusetts General Laws, Chapter 150E (the Law).

The Marlborough Police Patrol Officers’ Association (Un-

Following an investigation, the Commission issued a complaint of
prohibited practice on November 9, 2005. The complaint alleged
that the City had violated Sections 10(a)(5) and, derivatively,
10(a)(1) of the Law by: 1) engaging in surface bargaining with the
Union (Count 1); 2) dealing directly with bargaining unit members
over their terms and conditions of employment (Count II); and 3)
failing to provide information that was relevant and reasonably
necessary to the Union’s role as the exclusive collective bargain-
ing representative (Count III).*

The City filed an answer to the complaint on November 21, 2005.

On June 13, 2006 and June 21, 2006, Susan Atwater, Esq., a
duly-designated Division hearing officer (H.O.), conducted a
hearing at which all parties had an opportunity to be heard, to ex-
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amine witnesses and to introduce evidence. The Union and the
City filed post-hearing briefs on or about November 6, 2006.

On February 28, 2007, the Hearing Officer issued Recommended
Findings of Fact. Both parties filed challenges to the Recom-
mended Findings on or about March 19, 2007.°

Stipulations of Fact®

Union Exhibit No. 2 is a proposal from the Union dated July 2,
2003 and hand delivered to the City on that date.

Joint Exhibit No. 13 was in effect at all times relevant to the issues
in the complaint.

The City laid off the following six officers: Alain Basquiat, Chris-
topher Christo, Brian Langelier, Frank Masciarelli, ITI, Elise Pe-
ters, and Robert Sibilio, Jr.

The attachments to Joint Exhibit No. 6 shall be designated as City
Exhibit No. 7.

City Exhibit No. 7 was the enclosure sent to the Union with Joint
Exhibit No. 6.

Findings of Fact

After reviewing the parties’ challenges to the Recommended
Findings of Fact and the record, we adopt the Hearing Officer’s
Recommended Findings of Fact, as modified where noted, and
summarize the relevant portions below.

On January 20, 2003, Mayor William Mauro (Mayor) sent an
e-mail message to all department heads, including Police Chief
Mark Leonard (Chief Leonard). The Mayor’s message indicated
that he intended to reduce the City’s FY03 and FY04 budgets and
to implement certain cost-savings guidelines. On March 10, 2003,
Chief Leonard received an e-mail message from City Comptroller
Tom Abel (Abel) instructing him to reduce the Police Depart-
ment’s FY04 budget by 5%. The 5% reduction in the Police De-
partment’s budget represented approximately $300,000.00.

Chief Leonard subsequently forwarded a letter to the Mayor advis-
ing him of the effect of a 5% budgetary reduction on the Police De-
partment and its services. Chief Leonard’s letter noted the follow-
ing anticipated impacts: eliminating the DARE program at the
Intermediate Elementary School; closing a Police Department
substation; eliminating or reducing community programs such as
Stranger Danger, CHIP programs, bicycle safety, bus safety, elder
safety and domestic violence; curtailing investigations by the De-

1. Pursuantto Chapter 145 of the Acts of 2007, the Division of Labor Relations (Di-
vision) “shall have all of the legal powers, authorities, responsibilities, duties,
rights, and obligations previously conferred on the labor relations commission.”
References in this decision to the Commonwealth Employment Relations Board
(Board) include the former Labor Relations Commission (Commission).

2. Although John Jesensky left the Board’s employ on Friday, December 21, 2007,
he voted to issue this decision before his 2

3. Pursuant to Section 13.02(1) of the Commission’s Rules in effect prior to No-
vember 15, 2007, the Commission designated this case as one in which it would is-
sue a decision in the first instance.

4. The Commission dismissed the allegation that the City unlawfully had failed to
provide information regarding costs and fees in a civil action involving the City’s
compliance with the Fair Labor Standards Act (FLSA). The Union did not request
review of the Commission’s dismissal.

5. The City filed motions to strike portions of the Union’s written challenges to the
Recommended Findings of Fact and the Union’s response to the City’s written
challenges. We deny both of the City’s motions, because the issues that the motions
address are not material to our decision.

6. The Board's jurisdiction is uncontested.
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tective Unit; and halting or suspending narcotics investigations.
On or about April 29, 2003, Chief Leonard submitted a Police De-
partment line item budget to the Mayor and the City Council con-
taining reductions in various line items, including personnel. On
June 16, 2003, the City Council voted to approve the City’s FY04
budget. The FY04 budget eliminated funding for six police officer
positions.

By letter dated May 12, 2003, City Solicitor James Golden, Jr.
(Golden) advised the Union that the City was contemplating the
elimination of bargaining unit positions and asked the Union to
contact him if it wished to discuss the matter. Union attorney Jack
Canzoneri (Canzoneri) responded to Golden’s May 12 letter on
May 14, 2003, expressing the Union’s interest in negotiating all
aspects of the proposed reductions that constituted mandatory sub-
jects of bargaining. The Union and the City subsequently agreed to
meet on June 17, 2003.

On June 17,2003, Chief Leonard sent an e-mail message to all pa-
trol officers that stated as follows:

This message is for ALL patrol officers (including those in special-
ized units):

Please send a message to Captain Naze (35TN) with your first 2
shift preferences for patrol shift assignment (12AM-8AM;
8AM-4PM; or4PM - 12AM) by Monday June 23,2003 at 8BAM.

I anticipate several personnel changes effective July 1, 2003.

In his e-mail, Chief Leonard sought to determine whether any offi-
cers wished to transfer voluntarily out of specialist positions.
Chief Leonard also sought to accommodate officers’ preferences,
anticipating changes among the patrol shifts. Chief Leonard’s
e-mail message prompted subsequent discussions between him
and certain officers concerning reassignments from community
service positions into patrol duty, prior to formal notification of re-
assignments.

Later on June 17, 2003, the Union’s negotiating team met with
Golden and Personnel Director Sue Ellis (Ellis). Golden told the
Union that the City was in a dire financial situation and faced a $4
million deficit between anticipated revenues and expenses. He ex-
plained that the deficit was due to increases in health insurance
costs and an anticipated reduction in state funding, among other
things, and that the Mayor was cutting expenditures. Golden stated
that the Police Department needed to cut costs, and that those cuts
would be in personnel due to the nature of the Department’s opera-
tions. He further stated that the City Council had cut funding for
six bargaining unit positions, and that the City proposed to elimi-
nate those positions by inverse order of seniority. Canzoneri told
Golden and Ellis that the Union needed information pertaining to
the City’s financial issues to comprehend the situation and to for-
mulate a counterproposal. Canzoneri indicated that he would re-
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spond to the City’s proposal after the Union’s Executive Board
had received and reviewed the information.

Canzoneri formalized the Union’s information request by letter
dated June 18, 2003 to Golden. The five-page request contained
multiple subparts. Parts 3 and 6 provided as follows:

3. Overtime versus Compensatory Time.

a) For the period from FY 1999 through FY2003, business documen-
tation from the Police Department identifying the number of hours
of compensatory time that officers used during each of those years,
as well as cash overtime costs (itemized by hours and purpose, e.g.,
court time).

b) For each of the years from FY 1999 through FY2003, what was
the City’s overtime cost incurred for compensation to officers for
coverage of other officers’ use of benefit time (e.g., vacation, sick,
personal days, predicted sick leave usage)? Please provide business
documentation relating to the City’s historical projections in this re-
gard and/or documentation of this sub-category of labor costs from
FY1999 - FY2003.

¢) How much does the City project as its overtime cost for coverage
of benefit time for police officers for FY2004, assuming it cuts six
positions as proposed? How much does the City project for overtime
costs as a whole for FY2004, assuming such cuts? Please provide
business documentation relating to any such projections.

d) With regard to the FLSA action of police officers against the City
in Lupien et al. v. City of Marlborough, please advise and provide
business documentation as to the predicted costs and attorneys fees
that the City will incur when the police officers appeal the District
Court’s ruling (after final judgment is issued) to the First Circuit
Court of Appeals.

e) Has the City accumulated any data relating to the feasibility of us-
ing a lawful comp time system in the Police Department as a way to
reduce overtime expenditures, including any study of the thousands
of municipalities where such system is effectively used. If so, please
provide business documentation relating to the data that the City has
accumulated in this regard.

6. Staffing/Services

a) Does the City plan to change minimum manning levels per shift,
assuming that it implements its proposal of cutting six police officer
positions? If so, please advise of the City’s intentions in that regard.

b) Please advise of the City’s intentions with respect to any reassign-
ments that it will implement in connection with cutting six police of-
ficer positions and provide any business documentation memorial-
izing such reassignment plans.

c) Seniority list, sorted by seniority date.

d) What services provided by the Police Department at present does
the City intend to reduce or eliminate assuming that it cuts its staff-
ing levels by 13% (six positions out 0f 47) as proposed? Also, please
provide business documentation memorializing such projected ser-
vice cuts, if any.

7. We have supplemented the findings of fact to include the timing of Chicf Lcon-
ard’s discussions and a provision of the rclevant collective bargaining agrecment
between the Union and the City. Scction 1 of Article IX, Hours of Work, provides as
follows:

“Police Officers shall be scheduled to work on regular work shifis or tours
of duty and cach work shifl or tour of duty shall have a rcgular starting and
quitting time. All work schedules shall be posted on department bulletin
boards at all timcs. The City reserves the right to assign cach Police Officer
to different work schedules during the term of this Agreement.”
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The parties met again on June 25, 2003, and the City gave the Un-
ion a voluminous amount of material on that date. The material in-
cluded most of the information that the Union had requested in its
June 18, 2003 letter. In its written response to paragraphs 3 and 6,
the City indicated as follows:

3. Overtime v. Compensatory Time
a) Chief
b) Chief
c) See la).
d) Not relevant, any figures are unknown.
¢) Not relevant, none.
6. Staffing/Services
a) Chief
b) Chief
d) Chief
d) Chief

The City indicated that Chief Leonard would provide information
in response to the items marked “Chief” at a later date.® Golden
and Abel reviewed the material with the Union, answered the Un-
ion’s questions and explained the City’s financial condition, in-
cluding the preliminary “Cherry Sheet” reports and the City’s
“free cash” position. Canzoneri stated that the Union needed addi-
tional time to formulate a proposal due to the complexity and vol-
ume of the material and the absence of Chief Leonard’s informa-
tion. The parties agreed to meet again on June 27, 2003 and
concluded the meeting.

On June 27, 2003, Canzoneri suggested that the parties cancel the
negotiating session scheduled that day since Chief Leonard had
not forwarded the requested information to the Union. Golden and
Canzoneri agreed that the City’s negotiating team would meet
with Union President Greg Brewster (Brewster) later that day to
relay Chief Leonard’s information, and they scheduled another
bargaining session for July 1, 2003.

The City’s negotiating team met with Brewster in the afternoon on
June 27, 2003. They gave him the Police Department’s compensa-
tory time records, a letter from Chief Leonard to Canzoneri dated
June 26, 2003, and a document entitled “Memorandum of Agree-
ment” dated June 27, 2003. Chief Leonard’s letter provided in per-
tinent part as follows:’

The following are my responses to specific questions in your letter
dated June 18, 2003:

3. Overtime versus Compensatory Time

a. I will make available to you the records we have regarding
compensatory time used during the years requested.
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b. We do not keep the type of record which you have requested. I
can make individual overtime slips and work schedules available
to you if you would like to review them.

6. Staffing/Services

a. The shift staffing levels will be at sufficient operational levels.

b. One Detective position will be eliminated. That Detective will
be assigned to a patrol shift.

Two Community Services Officer positions will be eliminated.
Those two Community Services Officers will be assigned to pa-
trol shifts. One of those officers, Officer Evangelous, a Commu-
nity Services bicycle officer, will be assigned to the 4PM to
12AM shift on a 4 & 2 schedule. When the shift is above mini-
mum levels, Officer Evangelous will perform Community Po-
licing functions on bicycle patrol. Officer Evangelous volun-
teered for this assignment.

Patrol officers’ shift assignments may change, and some will be
reassigned to a different shift according to seniority and/or shift
preference.

The Department’s DARE program is being eliminated.

c. A seniority list has been provided to you.

The document entitled “Memorandum of Agreement” stated in
pertinent part as follows:

June 27, 2003
Proposed by the City of Marlborough

1. The City shall not fund the position([s] of six Patrol Officers ef-
fective July 1, 2003.

2. The City of Marlborough will, in the future, promptly act to
notify the Marlborough Police Patrol Officers Association
(MPPOA) of any funding shortages that may have an effect on its
members or their positions.

3. The City of Marlborough agrees that it will bargain any further
reduction in force with the MPPOA.

The City and the Union did not engage in any substantive discus-
sions on June 27, 2003.

The parties met next on July 1, 2003, the first day of FY04."

At that meeting, the Union gave the City’s negotiating team a doc-
ument entitled “Job Cuts Bargaining Proposal FY04 of MPPOA”
that stated as follows:

MPPOA proposes the following as a package subject to ratification
by its membership:

1. The City shall not lay off any officers through FY04.

2. The MPPOA agrees in advance to a 0% ATB in wage scale
through FY04 in advance of contract negotiations and regardless
of the duration of the contract ultimately agreed upon.

3. The City shall propose to Plaintiffs in Lupien v. City of
Marlborough'' a settlement that conforms with the terms and
conditions outlined below:

8. Chicf Lconard was on vacation at that time.

9. We have supplcmented the findings of fact to note that the City did not provide
any information in addition to Chicf Lconard’s Junc 26, 2003 lctter in responsc to
paragraphs 6(a) and (d) of the Union’s Junc 18, 2003 information request.

10. We have supplemented the findings of fact to clarify the timing of the negotia-
tion session.

11. [Sce next page.]
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a. The City shall implement a comp time system that shall take
effect upon court approval as set forth in this settlement
agreement and as otherwise negotiated during the instant
negotiations.

b. The City and MPPOA shall form a new committee
composed of the Chief and two members of the MPPOA to
review comp time use, accrual, and concerns about the
administration of the system. The committee shall also have a
further purpose of engaging in a study of at least 25 other police
departments in the United States that have implemented a
comp time system. The purpose of the study shall be to obtain
information as to possible ways to improve the City’s comp
time system.

¢. Comp time requests shall be granted so long as they are
submitted 30 to 20 days prior to the date and/or the first of
sequence of consecutive dates that the officer seeks to take off
as comp time. Comp time shall be granted subject only to the
FLSA’s undue disruption standard.

d. Vacation time rules shall be modified so that the City shall
have a qualified right to rescind a previously granted vacation
request and/or deny a request based upon maintaining
minimum manning and other factors to be negotiated. The
conditions for the City to rescind an approved vacation time are
subject to further negotiations and agreement between the
parties before this agreement shall take effect. At this time, the
MPPOA proposes that the qualifications include, inter alia, the
following: Vacation requests may not be rescinded it they are
requested more than 15 days in advance and/or if they are
approved for four or more days; vacation time may be used in
any increment of one hour or more.

Canzoneri discussed each part of the Union’s proposal, indicating
that it was a package subject to ratification by the members of the
bargaining unit. He explained that the Union’s review of the com-
pensatory time off (comp time) records for 2001 indicated that a
comp time system could achieve $50,000 in savings through the use
of comp time rather than overtime. Canzoneri stated that the Union
understood the City’s concern for flexibility in the use of compensa-
tory time due to restrictions imposed by the FLSA, and he outiined
provisions in the proposal regarding notice and vacation rescission
procedures that would address those concemns. Canzoneri told the
City that the Union could project cost savings with more precision if
it had additional data on Departmental staffing.

The City caucused after Canzoneri had presented the Union’s pro-
posal. Just before the caucus, Golden stated: “‘we can make this a
quick one.”"? During the caucus, Golden solicited Chief Leonard’s
position on the Union’s proposal, and the City’s team discussed
the proposal. The City was well acquainted with the issue of comp
time due to the pending Lupien litigation. The negotiating team
considered Canzoneri’s statement that the creation of a comp time
plan would save the City $50,000 but did not agree that a comp
time plan would achieve any cost savings. The Chief believed that
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the Union’s comp time proposal would be difficult to manage, be-
cause it provided for the rescission of approved vacation requests
and would require negotiation of the contractual vacation provi-
sions. The City’s negotiating team members opposed the Union’s
proposal, because they believed that it created more time off for
officers at a time when the City’s fiscal position necessitated lay-
offs, and addressed issues affecting officers who would be re-
tained, rather than officers who would be laid off. The short dura-
tion of the caucus, five to ten minutes, reflected the City’s
familiarity with the comp time issue and the City’s perspective on
the Union’s proposal.

After the caucus, Golden addressed the items in the Union’s pro-
posal and explained why the City perceived each one to be prob-
lematic. He told the Union that the City did not agree to the Un-
ion’s package proposal, because it would not save money and did
not meet the Police Department’s budget cuts. Responding to the
first part of the proposal, Golden stated that there would be layoffs,
and that there was nothing that the Union could agree to that would
save the jobs. The City believed that it could not legally retain em-
ployees without a budget to support them, and that the $300,000
budget deficit required layoffs. Golden told Canzoneri that if the
Union wanted to avoid layoffs, the City needed $350,000 in bud-
get cuts. Golden told the Union that the second part of its proposal
regarding wages was premature and should be discussed in the up-
coming contract negotiations.

Regarding the comp time proposal, Golden stated that the City
could not fathom why the Union proposed to give officers more
time off in the midst of layoff negotiations or how the proposal
would save costs. The City explained that there were costs associ-
ated with the proposal, and that it would not save money or posi-
tions. Golden explained that the City would prefer a “pay as you
£0” comp time system and could not manage a system with liabil-
ity that increased as comp time accrued.

Canzoneri stated in response that the City had rejected the Union’s
comp time proposal without forming a counterproposal. He cited a
United States Supreme Court case that permitted a municipality to
cash out compensatory time through involuntary furloughs and
stated that the Union would entertain a proposal from the City au-
thorizing that action. Canzoneri also discussed the City’s potential
liability if the Union were to successfully appeal the Lupien deci-
sion and stated that an agreement on a comp time system could
save money by limiting the City’s potential exposure.

The City made no counterproposal at that time. Canzoneri asked
Golden if the City had anything that it could propose or
counterpropose that would save money and jobs. Golden said no,
the Union had a “rich contract” and the officers had a lot of paid

11. In 2000, Stephen Lupicn (Lupicn) and other police officers filed a class action
lawsuit against the City allcging that the City’s compensatory time off system vio-
lated the FLSA. In 2002, the City admitted that its system was unlawful. The United
States District Court for the District of Massachuscetts enjoined the City’s use of the
system on February 6, 2003 and scheduled a trial on the issuc of damages. Aficr the
Court had issucd the injunction, the City reached an agreement (Lupien Agree-
ment) with the plaintiffs over damages and attomeys’ fees and paid the plaintiffs
and their attorneys in accordance with the Agreement. The City held many discus-

sions with the plaintiffs and the Union over a new compensatory time off system in
latc 2002 and early 2003, but the partics had not agrced on a mutually acceptable
policy as of July, 2003. The Lupien Agreement prescrved the plaintiffs’ right to ap-
peal the February 2003 order, but they had not pursucd the appeal prior to July 1,
2003. As of July 1,2003, there was no compensatory time off system for police offi-
cers, and the issuc was an important priority for the Union.

12. We have supplemented the findings of fact to include Golden’s statement.
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time off. The parties next discussed meeting the next moming at
8:15 a.m. to continue the negotiations.

On July 2, 2003, the Union changed the direction of the negotia-
tions rather than amending its July 1 proposal. Canzoneri under-
stood that the City faced a difficult economic situation and was try-
ing to cut costs, and the Union proceeded from that assumption. At
the beginning of the meeting, Canzoneri stated that the Union was
disappointed by the City’s failure to develop a new proposal or a
counterproposal that would save one or more positions. Because
the City had refused to negotiate cost-saving measures, Canzoneri
stated, the Union accepted that there would be layoffs and would
proceed in a different direction with “Plan B”. Plan A, the Union’s
July 1 proposal, had focused on cost savings and reducing or elimi-
nating the number of layoffs. Because the Union had accepted that
the City would layoff six people, Canzoneri explained, Plan B
would focus on the impact of the layoffs on the membership.

Canzoneri presented Plan B to the City’s negotiating team, noting
that it addressed the City’s plan to downsize community services
and the detective bureau and reassign officers. Plan B provided as
follows:

1. Community services downsizing: detectives to be selected by so-
liciting volunteers in writing with 3 day notice/opportunity; if insuf-
ficient volunteers, then the positions to be eliminated shall be se-
lected in inverse order of seniority (bargaining unit seniority: Shey
first; Gaudette second).

2. Detective downsizing: detectives to be selected by soliciting vol-
unteers in writing with 3 day notice/opportunity; if insufficient vol-
unteers, then the position to be eliminated shall be selected in in-
verse order of seniority (bargaining unit seniority: Lupien first;
Polymeros second).

3. Reassignments: Reassignments shall be governed [by] past prac-
tice and any applicable CBA language, e.g., all such shift changes
shall be implemented by posting and bidding procedure with se-
niority being the governing factor (most senior bidder gets assign-
ment; if no bidders, then assignment is made to least senior person
in bargaining unit by default).

Canzoneri also requested information from the City. Specifically,
he reiterated the Union’s pending request for the Staffing/Service
information contained in paragraph 6, sections (a) and (d) of the
Union’s June 18 request and, for the first time, asked the City for
its final cherry sheet.”

After the Union had outlined its information request, the City cau-
cused for fifteen minutes to discuss Plan B. When the team re-
turned, Golden presented the City’s response verbally and in writ-
ing. The City’s written proposal encompassed two pages. The first
page was the same proposal that the City had given to Brewster on
June 27,2003. The second handwritten page provided as follows:

Final Proposal - 7/2/03
1&2

1. Downsizing Community Services Detectives
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Criteria -
1. Needs of the Department
2. Least disruptive to Department
3. Any volunteers
4. Last criteria seniority
3. Reassignments Patrol Shifts
1. Will request preferences.
2. Will assign by seniority when practical.
4. Will provide final budget Cherry Sheet figures when received.

5. Will provide (existing only) financial info monthly on over-
time costs for the bargaining unit. [Emphasis in original.}

Golden stated that Chief Leonard would retain the discretion and
management right to determine who would be selected for reas-
signment and downsizing and would do so in a manner that would
be the least disruptive to the Department. Golden and Chief Leon-
ard reiterated that, while Chief Leonard could consider seniority,
he would make the decision based on his determination of the De-
partment’s best interests. The City clarified that its proposal to so-
licit volunteers did not encompass a written procedure. Chief
Leonard told the Union that the City had solicited volunteers for
reassignments on June 16 or 17,2003 and had already determined
that Officer Jim Polymeros (Polymeros) would be reassigned from
the Detective Unit to patrol.

In response to the Union’s information request, Golden indicated
the City would give the Union the final cherry sheet and indicate
whether the City had received the anticipated funding. The City
could not tell the Union the monthly cost of overtime but would
provide existing data on the number of hours of overtime. The City
stated that it was not required to disclose any additional informa-
tion on staffing, because the City had the management right to de-
termine staffing levels.

The Union caucused for twenty minutes following the City’s pre-
sentation. Canzoneri stated that the Union agreed with paragraphs
4 and 5 of the City’s final proposal, and he verbally presented a
Union counterproposal to paragraphs one through three. The Un-
ion countered by offering to develop and discuss reassignment cri-
teria for Chief Leonard to use in addition to seniority, such as em-
ployee performance. The proposal invited Chief Leonard to
identify criteria to use for reassignment decisions, so the Union
could develop a proposal that included those criteria. Canzoneri
also asked the City to explain its rationale for rejecting a written
procedure for soliciting volunteers for reassignments, so the Un-
ion could formulate a response to address the identified concerns.
Canzoneri, speaking of Section 3 of Plan B, told Golden that the
parties could either define the past practice or negotiate the iden-
tity of the individuals who would be selected for reassignment.
Golden rejected these options and stated that the City wanted to
keep the management right to make reassignment decisions.

At that point, Golden stated that he wanted to make a final pro-
posal. He reiterated the two-page proposal that the City had pre-

13. The Union wanted the final cherry sheet to determine if the City had received
morc statc aid than anticipated and, if so, to discuss rccalling laid off officers.
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sented earlier in the bargaining session that day. Golden stated:
“‘we are at an impasse, and this is what we are going to implement.”
Canzoneri objected to the declaration of impasse, complained
about the City’s conduct, stated that the parties had not exhausted
their discussion of the issues and opined that the City had engaged
in bad faith bargaining. Golden denied that the City had bargained
in bad faith and complained that the Union’s proposals for time off
in the context of layoff discussions reflected a failure to engage in
serious negotiations. The meeting adjourned at that point.

Atsome point between July 2 and July 19, 2003, the City officially
notified officers of their reassignments. The City’s reassignment
of Officer Polymeros from the Detective Unit to patrol caused
Polymeros to lose a five percent pay differential that had applied to
his specialist position.

The City issued a “Notice of Contemplated Lay-off” to the follow-
ing six officers on July 2, 2003: Alain Basquiat, Christopher
Christo, Brian Langelier, Frank Masciarelli, II1, Elise Peters, and
Robert Sibilio, Jr. The City laid off the officers on July 19,2003."

The City did not provide the Union with the final FY04 cherry
sheet.

Opinion
Surface Bargaining

The duty to bargain in good faith requires parties to enter into ne-
gotiations with a sincere desire to reach agreement and to make
reasonable efforts to compromise their differences. See, Bristol
County Sheriff’s Department, 32 MLC 159, 160 (2003), citing,
Board of Trustees of University of Massachusetts, 26 MLC
143,144 (2000). The Law does not require parties to make conces-
sions during bargaining or to compromise strongly felt positions.
M.G.L. c. 150E, Section 6; Town of Braintree, 8 MLC 1193
(1981). However, the obligation to bargain in good faith requires
parties to allow discussion on all proposals, to listen to each other’s
arguments, and to show a willingness to consider compromise.
Where a party is determined to maintain a set position, it must ap-
proach the subject with an open mind by allowing the other side to
explain the reasons for a proposal and by fully articulating its own
reasons for rejecting the proposal. /d. at 1197.

A party engages in surface bargaining if, upon examination of the
entire course of bargaining, various elements of bad faith bargain-
ing are found which, considered together, tend to show that the dil-
atory party did not seriously try to reach a mutually satisfactory ba-
sis for agreement, but intended merely to shadow box to an
impasse. Bristol County Sheriff’s Department, 32 MLC at
160-161, citing, Newton School Committee, 4 MLC 1334 (H.O.
1977), aff d, 5 MLC 1016 (1978), aff"d. sub nom., School Commit-
tee of Newton v. Labor Relations Commission, 338 Mass. 557
(1983). Failing to make any counterproposals in the course of ne-
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gotiations may be indicative of surface bargaining, particularly
where an employer rejects a union’s proposal, tenders its own, and
does not attempt to reconcile the differences. Bristol County, 32
MLC at 161.

In this case, the Union argues that the City engaged in surface bar-
gaining over the decision not to fund six patrol officer positions
and the impact of that decision. Specifically, the Union asserts that
Golden’s statement: “there’s nothing you can propose that will
avert these layoffs” demonstrates that the City never deviated from
its initial layoff proposal. As further evidence of the City’s unlaw-
ful intransigence, the Union cites the City’s failure to offer alterna-
tive cost-saving counterproposals and the City’s failure to address
the Union’s efforts to retain at least one position. The Union argues
that the City expended less effort to address the Union’s July 2 pro-
posals than it did the Union’s July 1 proposals, because the City
made no attempt to accommodate the Union’s articulated con-
cerns on July 2.

Our review of the entire course of the parties’ negotiations per-
suades us that the City engaged in good faith, hard bargaining
rather than surface bargaining. Although the City maintained its
layoff proposal throughout the negotiations, the City explained the
financial context for the proposal early in the negotiations, consid-
ered the Union’s alternative cost-saving proposal, detailed the ra-
tionale for rejecting each part of the Union’s package proposal,
and notified the affected officers of their layoffs after concluding
the negotiations. Specifically, Golden told the Union at the July ]
bargaining session that the Union’s proposal would not achieve
the necessary cost savings, that a wage proposal should be dis-
cussed in successor contract negotiations, and that the Union’s
compensatory time off proposal would impose costs rather than
save money or positions. In view of this explanation for rejecting
each part of the Union’s “no layoff” package proposal, we find that
the City’s failure to make a counterproposal did not violate the
Law. Compare, Revere School Committee, 10 MLC 1245, 1249
(1983) (employer’s categorical rejection of a union’s proposal
with little discussion or comment does not comport with the duty
to bargain in good faith).

Further, Golden’s statement that there was nothing that the Union
could do to avoid the layoffs did not evince a complete refusal to ne-
gotiate alternatives. Golden made the statement in the course of ex-
plaining the amount of budget cuts that would be necessary to avert
the layoffs and in response to the Union’s financially insufficient
initial proposal. The brevity of the City caucus on July 1 is inconse-
quential, because the City was familiar with the compensatory time
offissue that the Union had included in its proposal, and the Union’s
proposal fell far short of achieving the necessary cost savings.

We further find that the City’s response to the Union’s July 2 “Plan
B” proposal complied with its obligation to bargain in good faith."®
After the Union had presented its downsizing and reassignment

14. We have supplemented the findings of fact to notc the date that the City issucd
notices of contcmplated layoff.

15. The Union argues that it did not waive any bargaining rights by refocusing the
negotiations on July 2, 2003. We neced not address this issuc, because the Union’s

determination to offer different proposals on July 2 is not material to our decision.
However, the City’s failure to make a counterproposal on July 2 to the Union’s July
| proposals is not surprising in view of the new focus of the Union’s July 2 propos-
als.
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proposal, the City caucused to discuss the proposal. After conclud-
ing the caucus, the City presented a verbal and written
counterproposal addressing the criteria that the Union had pro-
posed to guide the selection process. The City’s counterproposal
outlined the criteria that would govern the selection of officers for
downsizing and reassignment. The counterproposal indicated that
Chief Leonard would retain discretion in the selection process, yet
his criteria would involve two factors that the Union had included
in its proposal: volunteers and seniority. Golden explained the
City’s counterproposal and clarified the City’s position regarding
the solicitation of volunteers. The Union responded to the City’s
counterproposal seeking to further define and negotiate the criteria
for reassignment decisions. Golden rejected this proposal, reiterat-
ing the City’s desire to give Chief Leonard discretionary authority
over the process. Although the City did not deviate significantly
from its initial proposals, the City considered and responded to
each of the Union’s proposals. An employer is not required to
compromise a position so long as it listens to the union’s proposals
with an open mind and explains its reasons for rejecting the pro-
posal. Town of Braintree, supra. The City’s failure to caucus prior
to its final rejection of the Union’s last response was inconsequen-
tial, because its response reemphasized the position it had previ-
ously taken.

Finally, neither the expedited nature of the negotiations nor the
lack of agreement on any of the proposals requires a contrary re-
sult. The City notified the Union in May of 2003 that the City was
contemplating the elimination of bargaining unit positions. The
City advised the Union of its fiscal difficulties at the June 17" ne-
gotiation session and continued the negotiations into the first day
of FY2004. There is no evidence that the City delayed the bargain-
ing schedule. In the absence of persuasive evidence that the City
bargained in bad faith, the parties’ differing positions at the con-
clusion of the negotiations reflects their commitment to their pro-
posals rather than unlawful conduct. Accordingly, we dismiss this
allegation of the complaint.

Direct Dealing

The duty to bargain collectively with the employees’ exclusive
collective bargaining representative prohibits employers from by-
passing the union and dealing directly with bargaining unit mem-
bers regarding mandatory subjects of bargaining. Town of Ludlow,
28 MLC 365, 367 (2002), citing, Service Employees International
Union, AFL-CIO, Local 509 v. Labor Relations Commission, 431
Mass. 710 (2000). Direct dealing is impermissible, because it vio-
lates the union’s statutory right to speak exclusively for the em-
ployees who have elected it to serve as their sole representative,
and because it undermines the employees’ belief that the union ac-
tually possesses the power of exclusive representation that the stat-
ute prescribes. Suffolk County Sheriff°s Department, 28 MLC 253,
259 (2002).

It is well-settled that employee work hours and shift assignments
are mandatory subjects of bargaining, City of Boston, 10 MLC
1189, 1193 (1983), and it is undisputed that Chief Leonard con-
tacted each officer directly to request new shift preferences. How-
ever, Chief Leonard’s actions did not constitute unlawful direct
dealing, because the parties’ collective bargaining agreement
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states that the City “reserves the right to assign each Police Officer
to different work schedules during the term of this Agreement.”
This language expressly and unequivocally permits the City to de-
termine work schedules without bargaining with the Union. See,
Boston School Committee, 27 MLC 121, 123 (2001); Common-
wealth of Massachusetts, 19 MLC 1454, 1456 (1992). Accord-
ingly, the City did not violate the Law on June 17, 2003, when
Chief Leonard solicited the officers’ preferences for new shift as-

signments.
Relusal to Provide Information

An employer’s duty to bargain in good faith includes a duty to sup-
ply the union, upon request, with information that is relevant and
reasonably necessary to the union’s task of performing its respon-
sibilities as the exclusive collective bargaining representative.
Board of Trustees, University of Massachusetts (Amherst), 8 MLC
1139 (1981). An employer’s obligation to supply information to
the exclusive collective bargaining representative of its employees
arises in the context of contract negotiations and administration.
Boston School Committee, 10 MLC 1501, 1513 (1984).

As noted above, the City provided much of the information that the
Union had requested. The dispute in this case concemns the City’s
failure to provide the FY2004 cherry sheet as well as the informa-
tion regarding planned cuts in services and changes in minimum
staffing levels. The City does not argue that it provided the staffing
and service information that the Union had requested. Rather, the
City argues that it was not required to provide information beyond
what Chief Leonard had disclosed on June 27, 2003, because the
City had no duty to provide information on a permissive subject of
bargaining.

The National Labor Relations Board (NLRB) addressed an em-
ployer’s obligation to provide information on a nonmandatory
subject of bargaining in Pieper Electric, Inc., PPC Holdings, Inc.
and International Brotherhood of Electrical Workers, Local 494,
AFL-CIO, 339 NLRB 1232 (2003). In Pieper Electric, the NLRB
held that an employer did not violate the National Labor Relations
Act, 29 US.C. § 151 et seq. (NLRA), by failing to provide the
names of employees who were involved in the employer’s em-
ployee stock purchase plan, because the requested information
concerned a permissive subject of bargaining. Pieper Electric, 339
NLRB at 1235. Reasoning that an employer’s duty to furnish in-
formation stems from its statutory duty to bargain in good faith
over mandatory subjects of bargaining, the NLRB stated that there
is no duty to furnish information concerning a nonmandatory sub-
ject of bargaining. /d. at 1234-1235.

The Board has never held that an employer’s duty to provide infor-
mation is limited to mandatory subjects of bargaining. See, Higher
Education Coordinating Council, 22 MLC 1662,1672 n. 9 (1996)
(Board declines to determine whether the employer was obligated
to supply information regarding an optional retirement plan in the
absence of a bargaining obligation). Nor has the Board consis-
tently followed the NLRB’s interpretation of an employer’s duty
to provide information. See, Boston School Committee, 13 MLC
1290, 1295 (1986) (Board rejects NLRB’s per se rule regarding
providing witness statements). However, the Board has addressed
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an employer’s obligation to provide requested information regard-
ing staffing levels and staffing agreements. In Boston School Com-
mittee, 22 MLC 1365 (1996), the union asked the school commit-
tee to provide information concerning the effect of a hiring freeze
on negotiated staffing levels. Although the Board found that the
school committee had not violated the Law because it did not pos-
sess the requested information, the Board noted that the informa-
tion was relevant and reasonably necessary to the union’s duty as
the exclusive bargaining representative. Boston School Commit-
tee,22 MLC at 1379. Similarly, the Board required an employer to
provide information conceming non-unit employee service con-
tracts in Commonwealth of Massachusetts, 18 MLC 1220,1228
(1991), reasoning that a union facing a proposed reduction in bar-
gaining unit staffing levels had a legitimate and continuing interest
in monitoring the retention of bargaining unit work.

The Union requested the information at issue to inform its propos-
als and the negotiations over employee layoffs. Here, as in Boston
School Committee and Commonwealth of Massachusetts, the Un-
ion faced a loss of bargaining unit positions and had an interest in
monitoring the retention of bargaining unit positions and work.
Moreover, Chief Leonard’s June 26, 2003 letter indicated that the
City’s minimum staffing levels would affect the City’s reassign-
ment decisions, an issue that the parties were addressing in the ne-
gotiations. Although the City had no obligation to bargain over de-
cisions to set minimum staffing levels and to determine the
services that it intended to provide to the community, see, Town of
Dennis, 12 MLC 1027 (1985), Town of Danvers, 3 MLC 1559,
1573 (1977), the information that the Union requested regarding
these subjects was relevant and reasonably necessary to the Un-
ion’s ability to understand and negotiate the impacts of the City’s
decision to reduce its workforce. See, City of Boston,29 MLC 165,
167 (2003) (employer required to provide information regarding
temporary appointments under Civil Service Law due, in part, to
its impact bargaining obligation). Accordingly, the City violated
the Law by failing to provide the requested information.'®

Finally, we are not persuaded by the City’s argument that it did not
unlawfully fail to provide the FY2004 cherry sheet to the Union,
because the cherry sheet figures had not been finalized at the time
of the negotiations. The City stated in its July 2, 2003 proposal that
it would provide the final cherry sheet figures upon receipt. Hav-
ing offered to provide the information at a later date, the City can-
not legitimately argue that it was not statutorily obligated to com-
ply with its agreement.

Conclusion

For the reasons stated above, we conclude that the City did not en-
gage in surface bargaining or direct dealing in violation of Sec-
tions 10(a)(5) and 10(a)(1) of the Law. However, we find that the
City did violate its obligation to provide information to the Union
that is relevant and reasonably necessary to the Union’s duties as
the exclusive collective bargaining representative.
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Order

WHEREFORE, based on the foregoing, IT IS HEREBY OR-
DERED that the City of Marlborough shall:

1. Cease and desist from:

a. Refusing to bargain collectively in good faith with the Union by
failing to provide in a timely manner information that is relevant and
reasonably necessary to the Union’s role as exclusive bargaining
representative; and

b.In any like or related manner, interfering with, restraining, or co-
ercing employees in the exercise of their rights guaranteed under the
Law.

Take the following affirmative action that will effectuate the pur-
poses of the Law:

a. Provide the Union with the City’s FY2004 cherry sheet and the in-
formation that the Union requested in paragraphs 6(a) and (d) of the
Union’s June 18, 2003 letter.

b. Post immediately in all conspicuous places where members of the
Union’s bargaining unit usually congregate and where notices to
these employees are usually posted, and maintain for a period of
thirty (30) consecutive days thereafter, signed copies of the attached
Notice to Employees; and,

c. Notify the Board in writing within thirty (30) days of receiving
this Decision and Order of the steps taken to comply with it.

SO ORDERED.

NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE MASSACHUSETTS
COMMONWEALTH EMPLOYMENT RELATIONS BOARD

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE
DEFACED OR REMOVED

This notice must remain posted for 30 consecutive days from the
date of posting and must not be altered, defaced, or covered by any
other material. Any questions conceming this notice or compli-
ance with its provisions may be directed to the Division of Labor
Relations, 19 Staniford St., 1* Floor, Boston, MA 02114 (Tele-
phone: (617) 626-7132).

The Commonwealth Employment Relations Board (Board) has is-
sued a decision finding that the City of Marlborough (City) has vi-
olated Section 10(a)(5) and, derivatively, Section 10(a)(1) of the
Massachusetts General Laws, Chapter 150E (Chapter 150E), the
Public Employee Collective Bargaining Law, by failing to provide
certain requested information that was relevant and reasonably
necessary for the Marlborough Police Patrol Officers’ Association
to perform its duties as the police patrol officers’ exclusive collec-
tive bargaining representative.

16. The Chicf’s statement in his Junc 26, 2003 Ictter regarding the shifi staffing lev-
cls provided an insufficicnt responsc to the Union’s question regarding whether the
City planncd to change its minimum staffing lcvels.
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The City of Marlborough posts this Notice to Employees incom- WE WILL NOT interfere with, restrain, or coerce employees in
pliance with the Board’s Order. the exercise of their rights under Chapter 150E. .

WE WILL NOT refuse to bargain collectively in good faith with  [signed]

the Marlborough Police Patrol Officers’ Association by failingto  City of Marlborough
provide information that is relevant and reasonably necessary for

the Marlborough Police Patrol Officers’ Association to perform its

duties as the police patrol officers’ exclusive collective bargaining

representative.  EEEEE"




