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CORPORATE DISCLOSURE STATEMENT 

Turo Inc. has no parent corporation.  InterActiveCorp (NASDAQ: IAC) holds 

an ownership interest of 10 percent or more in Turo Inc. 
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STATEMENT OF THE ISSUE 

Whether the Superior Court erred in granting Plaintiff Massachusetts Port 

Authority’s Motion for Preliminary Injunction. 

STATEMENT OF THE CASE 

The federal Communications Decency Act immunizes website and app 

providers from claims seeking to hold them liable for content created by their users.  

This appeal involves precisely such a claim.  But rather than afford immunity, the 

Superior Court issued a preliminary injunction requiring an online platform to 

remove content provided entirely by third-party users.  In doing so, the court 

contravened the Communications Decency Act, ignored black-letter law governing 

aiding-and-abetting liability, and erroneously held that the preliminary injunction 

could issue with no showing of irreparable harm. 

Defendant Turo Inc. (“Turo”) is an online platform that does not itself own or 

rent a fleet of cars, but connects car owners with users seeking cars so that they can 

engage in peer-to-peer transactions with each other.  (RAII/21-22.)1   On June 3, 

2019, the Massachusetts Port Authority (“Massport”), which owns and operates 

Logan International Airport (“Logan”), sued Turo and certain individual Turo users 

(RMG Motors LLC and 100 John Does) based on their alleged “unauthorized 

                                                 
1 References to the Record Appendix are identified as “RA,” followed by the volume 
number and appropriate page numbers.  References to the Addendum are identified 
as “Add.,” followed by the appropriate page number. 

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM



 

- 13 - 

operation of rental car businesses” at Logan.  (RAI/11.)  As relevant here, Massport 

asserted a claim against Turo for aiding and abetting users’ alleged trespass.  

(RAI/27-28.)  Turo filed an answer and counterclaims asserting various defenses, 

including immunity from liability under Section 230 of the federal Communications 

Decency Act, 47 U.S.C. § 230 (CDA).  (RAI/93-128.) 

After filing suit—and six years after it became aware of the alleged 

misconduct (see RAI/52)—Massport moved for a preliminary injunction to enjoin 

Turo from “listing or permitting vehicles to be listed on [its] website as available for 

pick up at Logan” or “otherwise facilitating in any way, car rental transactions at 

Logan.”  (RAI/146-149.)  To support its motion, Massport relied solely on its 

Verified Complaint, which was later amended.  (RAI/146.)  Turo opposed the 

motion, supported by an attorney affidavit and the affidavits of four Turo employees.  

(See RAI/8; RAII/21-79.)  On November 13, 2019, the Superior Court held oral 

argument on Massport’s Motion.  (RAII/312.)  No party offered any evidence or 

testimony at the hearing.  (RAII/312-71.) 

On January 22, 2020, the Superior Court granted Massport’s motion for a 

preliminary injunction.  The court held that Section 230 of the CDA did not shield 

Turo from liability on Massport’s claims.  (RAII/397-398; Add./72-73.)  With Turo 

stripped of that immunity, the Court held Massport likely to succeed on its claim that 

Turo aids and abets third parties’ alleged trespass.  (RAII/394-96; Add./69-71.)  The 
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Court further concluded Massport was entitled to a preliminary injunction without a 

showing of irreparable harm because it had asserted a trespass claim.  (RAII/396-97; 

Add./71-72.)  The Court entered an injunction effective April 1, 2020, prohibiting 

Turo from “[l]isting or permitting motor vehicles to be listed on Turo’s website [or 

app] as available for pickup or drop-off at Logan Airport” or “[a]ccepting 

reservations or payments for, or otherwise facilitating in any way, motor vehicle car-

sharing or rental transactions originating and/or ending at Logan Airport.”  

(RAII/399; Add./74.)   

On February 21, 2020, Turo timely noticed this appeal pursuant to Mass. Gen. 

Laws c. 231 § 118.  (See RAII/400.)  The Superior Court thereafter denied a stay of 

the preliminary injunction pending appeal.  (Id. at 409.)  Turo accordingly modified 

its website and app to comply with the preliminary injunction and prevent third-party 

users from posting content listing cars as available for pickup at Logan.  

STATEMENT OF THE FACTS 

A. Turo’s Peer-to-Peer Online Platform.  

Turo is an online platform that operates a peer-to-peer marketplace connecting 

car owners (“hosts”) with users seeking cars on a short-term basis (“guests”).  

(RAII/21-22.)  Hosts create listings for their cars on Turo’s platform, indicating 

availability, price, and options for pickup.  (RAII/22, 390; Add./65.)  Guests use the 

platform to search hosts’ listings, book cars, and arrange with the host to receive the 
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car at a mutually-agreed time and place.  (RAII/22, 390-91; Add./65-66.)  Turo’s 

model benefits the public by helping car owners—from students to retirees—derive 

income from their cars, which otherwise sit idle 95% of the time on average.  

(RAII/22.)      

Hosts control the material terms of the transactions they complete on Turo’s 

platform, including the cost of the car, delivery options, and delivery location.  

(RAII/22, 390-91; Add./65-66.) 2  Turo does not require that hosts offer car delivery 

at all.  (RAII/22, 391; Add./66.)  Instead, users can agree that the guest will pick up 

the car where the host keeps it or at any other host-specified location.  (RAII/22; see 

RAI/46.)  If the host offers delivery, she can advertise specific delivery locations or 

simply coordinate with the guest on where delivery will occur via the Turo app, 

phone, text, or email.  (RAII/22.)  Some hosts previously coordinated with guests to 

conduct vehicle handoffs at Logan, whether at the terminal curbsides, in parking 

lots, or at other locations.  (Id.)  Because some hosts offered delivery at Logan, 

                                                 
2 The Superior Court acknowledged that hosts, not Turo, determine the price of their 
vehicles (RAII/390; Add./65), but also quoted Massport’s First Amended 
Complaint, which incorrectly stated that “Turo sets the rental prices for the motor 
vehicles listed on its platform ‘based on market value, location, time of year, and 
other data sets.’” (RAII/391 (quoting RAI/46).)  Massport offered no evidence to 
support that allegation, which directly contradicts the only evidence in the record on 
this point.  (See RAII/22 (explaining hosts set the price of their vehicles).)  As Turo’s 
Answer explained, Turo sometimes offers users “the option of a pricing algorithm 
that considers various factors in setting a daily price,” but hosts always control 
whether to set prices that way.  (RAI/98.)  
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Turo’s website noted that delivery option and provided a link to search for listings 

offerings handoffs at Logan.  (RAII/391; Add./66.)  But Turo does not (and cannot) 

control where hosts and guests ultimately meet for handoffs.  (RAII/22, 391; 

Add./66.)  Turo has never dictated that delivery occur at any specific location, much 

less Logan.  (Id.)   

Like many platform companies, Turo processes transactions between users, 

retains a percentage of the payment as a platform fee, and remits the remainder to 

the host.  (RAI/46; RAII/391.)  Turo has also provided ancillary services to its users, 

including third-party insurance options, roadside assistance, guest screening, and 

now-discontinued photography services.  (RAI/45-46.)  Turo requires users to agree 

to Terms of Service governing the use of its platform and maintains policies for peer-

to-peer transactions focused on safety, security, and a positive user experience.  (See 

id. at 46; RAII/22, 25-26.)  Turo’s policies and services apply to all transactions, 

regardless of whether a host offers delivery or where any particular handoff occurs.  

(See RAI/45-46; RAII/22, 25-26.)   

Although Turo’s online marketplace has disrupted the traditional rental car 

industry by permitting users to connect directly with each other, peer-to-peer, Turo’s 

business model is fundamentally different from rental car companies.  (RAII/21-22, 

390; Add./65.)  Like eBay, which connects buyers and sellers but sells no goods 

itself, Turo connects vehicle owners with locals and travelers in need of a car.  Unlike 
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rental car companies, Turo does not own, lease, or rent a fleet of cars.  (RAII/21-22, 

390; Add./65.)  Nor does Turo control material aspects of the transactions between 

users, including availability, price, and delivery options.  (RAII/22, 390-391; 

Add./65-66.)  With respect to activity at Logan, Turo does not run airport vans, 

operate shuttle buses, or provide any other form of transport to airport users.  

(RAII/21-22, 390; Add./65.)  Turo operates only a website and app and has no 

physical presence at Logan whatsoever.  (RAII/21-22.) 

B. Massport Claims Turo Is a Rental Car Company and Seeks to 
Impose Exorbitant Fees on Turo.   

Massport was created pursuant to its Enabling Act, St. 1956, c. 465, which 

gives it title to and control over Logan and permits it to establish rules and 

regulations for businesses operating at Logan.  (RAI/41.)  Pursuant to this authority, 

Massport requires rental car companies operating at Logan to enter into Rental Car 

Agreements, through which Massport imposes various fees.  (RAI/42-44.)  Under 

its arrangements with rental car companies, Massport generates more than $80 

million in revenue annually.  (RAII/43-44.) 

Unlike rental car companies, Turo users have never had a significant impact 

on Logan’s roadways and infrastructure.  In 2018, Logan served nearly 41 million 

passengers, over 112,000 per day. (RAII/78-79, 309.)  By contrast, Turo users on 

average conducted only 10.3 handoffs per day at Logan—under 0.01 percent of the 

daily traffic at the airport.  (See RAII/62, 67.) 
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Since at least 2013, Massport has known Turo users sometimes choose to 

conduct handoffs at Logan.  (See RAI/52 (Massport quoted in 2013 article on Turo 

users’ handoffs at Logan).)  But Massport did not contact Turo to express any 

purported concern about this activity for three years.  (See id.)   

Then, between 2016 and 2019, Massport sent a series of letters demanding 

that Turo execute a Rental Car Agreement and pay various inapplicable fees related 

to the operation of rental car businesses at Logan.  (See RAI/52-53, 63-89, 108-109.)  

Turo refused because it is only a technology company and does not operate a rental 

car business at Logan or have any physical presence there or in proximity to the 

airport.  (RAI/67, 91-92.)  Nonetheless, to resolve the dispute and without admitting 

liability, Turo ultimately offered to pay Massport a $3.25 rate for past user 

transactions involving Logan—the rate that Massport charges transportation 

network companies like Uber and Lyft, which use Logan roadways in a similar 

manner to Turo users.  (RAI/92.)  Massport refused.  (RAI/59.)  

C. Massport Obtains a Preliminary Injunction Requiring Turo to 
Monitor and Block Users’ Listings. 

In June 2019, Massport sued Turo and certain Turo users on various claims, 

including that Turo aids and abets users’ alleged trespass at Logan.  Massport alleged 

that “Turo, by creating and operating its website, and by facilitating the rental of 

vehicles owned by [users], is actively participating in or substantially assisting in the 

commission of [users’] tort of trespass.”  (RAI/56-57.)   
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In January 2020, the Superior Court granted Massport’s request for a 

preliminary injunction.  With respect to Massport’s likelihood of success on the 

merits, the Superior Court rejected Turo’s invocation of immunity under Section 230 

of the CDA, 47 U.S.C. § 230.  (RAII/397-98.)  The Court recognized that “immunity 

under the CDA ‘should be broadly construed’” to prevent an online platform from 

being liable based on users’ content if “‘the claim would treat [the defendant] as the 

publisher or speaker of that information.’”  (Id. (quoting Universal Commc’n Sys., 

Inc. v. Lycos, Inc., 478 F.3d 413, 419 (1st Cir. 2007), and Jane Doe No. 1 v. 

Backpage.com, LLC, 817 F.3d 12, 19 (1st Cir. 2016)).)  But the court believed that 

Turo is “much more than a mere ‘publisher or speaker of information’” because it 

provides a platform and ancillary services to users, “including by accepting and 

processing payment for their associated car rental transactions.”  (RAII/398; 

Add./73.) 

The Superior Court further found that Massport was likely to succeed on its 

claim that Turo aids and abets its users’ alleged trespass at Logan.  (RAII/395-96; 

Add./70-71.)  The Court observed that Turo was aware of its users’ handoffs at 

Logan.  (RAII/395; Add./70.)  The Court reasoned that Turo substantially assisted 

those acts by “providing the online platform” connecting users who agreed to 

coordinate delivery at Logan, “explicitly announcing on its online platform that 

vehicles are available for pickup at Logan,” providing “liability insurance for rental 
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vehicles occurring at Logan,” and “collecting payments from Turo guests for rentals 

occurring at Logan.”  (RAII/395-96; Add./70-71.)  The Court additionally concluded 

that Turo acted with “unlawful intent” by assisting users with knowledge of their 

alleged trespass.  (RAII/396 n.7; Add./71 n.7.)   

As to the remaining preliminary injunction factors, the Superior Court stated 

that Turo could be enjoined “without a showing of irreparable harm” to Massport 

since “a claim of trespass is involved.”  (RAII/394; Add./69 .)  Citing cases involving 

only permanent injunctions, the Court observed that “Massachusetts courts 

repeatedly have granted injunctions to property owners to protect against continuing 

trespasses to their land.”  (RAII/396; Add./71.)  The Court declined to “reach the 

issue of whether Massport will suffer irreparable harm” based on its view that “[n]o 

proof of irreparable harm is necessary” to obtain a preliminary injunction on a 

trespass claim.  (RAII/396-97; Add./71-72.)   

The Superior Court accordingly enjoined Turo “from conducting any 

commercial activity” at Logan without Massport’s written authorization, including 

“[l]isting or permitting vehicles to be listed on Turo’s website, or by means of any 

other Turo application, as available for pick up at Logan Airport,” or “[a]ccepting 

reservations or payments for, or otherwise facilitating in any way, motor vehicle car-

sharing or rental transactions originating and/or ending at Logan Airport.”  
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(RAII/399; Add./74.)  That order compels Turo to monitor and exclude from 

publication content provided by third parties. 

STANDARD OF REVIEW 

When reviewing the grant of a preliminary injunction, conclusions of law “are 

subject to broad review and will be reversed if incorrect.”  Packaging Indus. Grp., 

Inc. v. Cheney, 380 Mass. 609, 615 (1980) (internal quotation marks and citation 

omitted).  The injunction will be upheld only if the trial court “applied proper legal 

standards” and “there was reasonable support for its evaluation of factual questions.”  

Id. (internal quotation marks and citation omitted).  As the Supreme Judicial Court 

has explained, “[w]hile [the] standard of review is . . . framed in terms of abuse of 

discretion,” appellate courts reviewing preliminary injunctions should not act as 

“mere rubber-stamps” of the lower court’s decision.  Id. at 615-16 (internal quotation 

marks and citation omitted).  Rather, in assessing whether a judge erred in granting 

a preliminary injunction, the Court “must look to the same factors properly 

considered by the judge in the first instance.”  Id. at 616.  Where, as here, the 

injunction order “was predicated solely on documentary evidence,” the appellate 

court “may draw [its] own conclusions from the record.”  Id.   

SUMMARY OF THE ARGUMENT 

The Superior Court impermissibly issued a preliminary injunction against 

Turo in direct contravention of the CDA’s grant of immunity, on a record that 
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evidences no likelihood of success on the merits, and without requiring a showing 

of irreparable harm.  Each of these legal errors independently requires reversal.  

First, the Superior Court misinterpreted Section 230 of the CDA in denying 

Turo immunity.  Massport’s claim that Turo aids and abets its users’ alleged trespass 

impermissibly seeks to hold Turo liable for its users’ online content and related 

offline conduct.  See infra pp. 23-42.  The court erred in holding that the CDA is 

inapplicable when a platform provides ancillary services such as payment 

processing, which Turo offers no matter where a handoff occurs.  Massport’s alleged 

injury stems not from those ancillary services but from third-party content—users’ 

decisions to list Logan as a potential delivery location and to arrange handoffs there.  

The very terms of the injunction confirm the extent of the error, as the Order requires 

Turo to monitor and block users’ listings advertising Logan delivery—a core 

editorial function immunized by the CDA.   

Second, the Superior Court erred in analyzing whether Massport would likely 

succeed on its claim that Turo aids and abets users’ alleged trespass.  See infra pp. 

42-48.  The court applied the wrong legal standard for determining whether Turo 

acted with unlawful intent and neglected to consider relevant factors in determining 

whether Turo provided assistance that was a substantial factor in causing the alleged 

violation.  Because delivery decisions remain entirely within users’ control and Turo 

provides a platform and ancillary services no matter where any handoffs occur, Turo 
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neither causes hosts to offer Logan delivery nor shares the mental state of those that 

do.  Massport accordingly will not likely succeed on its claim that Turo is liable for 

aiding and abetting trespass. 

Third, the Superior Court erroneously failed to require Massport to 

demonstrate irreparable harm.  See infra pp. 48-57.  The court’s view that litigants 

seeking preliminary injunctive relief on trespass claims are exempt from showing 

irreparable harm contradicts a century of binding precedent and contravenes the 

singular purpose of a preliminary injunction: to prevent irreparable harm and so 

preserve the ability to render a meaningful judgment on the merits.  The court 

erroneously relied on cases involving permanent injunctions, which have no bearing 

on this preliminary proceeding where the parties’ rights have yet to be established.   

For each of these reasons, this Court should reverse the Superior Court’s 

Order granting a preliminary injunction. 

ARGUMENT 

I. THE SUPERIOR COURT MISINTERPRETED THE CDA AND 
COMMITTED LEGAL ERROR IN DENYING TURO IMMUNITY. 

Massport’s claim that Turo aids and abets users’ alleged trespass seeks to hold 

Turo liable for users’ postings on Turo’s website (listings offering delivery at Logan) 

and users’ related offline action (meeting at Logan).  The CDA preempts that effort 

to impose liability on Turo for its users’ content and related conduct.  The Superior 

Court’s perfunctory analysis misinterpreted the CDA’s grant of immunity.  Indeed, 
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the preliminary injunction itself treats Turo as the “publisher or speaker” of user-

generated content by prohibiting Turo from “permitting vehicles to be listed on 

Turo’s website [or app] as available for pick up at Logan Airport” (RAII/399; 

Add./74)—a mandate requiring Turo to monitor and block users’ listings in direct 

contravention of the CDA. 

A. The CDA’s Grant of Immunity Applies to Turo. 

“Congress addressed the right to publish the speech of others in the 

Information Age when it enacted the Communications Decency Act of 1996 

(CDA).”  Backpage.com, LLC, 817 F.3d at 15.  Courts construe immunity under the 

CDA “broad[ly],” recognizing that “websites that display third-party content may 

have an infinite number of users generating an enormous amount of potentially 

harmful content, and holding website operators liable for that content would have an 

obvious chilling effect in light of the difficulty of screening posts for potential 

issues.”  Id. at 19 (internal quotation marks and citation omitted).   

The CDA preempts claims that seek to hold a website liable based on its users’ 

content and related offline conduct, stating that “[n]o provider of an interactive 

computer service shall be treated as the publisher or speaker of any information 

provided by another information content provider.”  47 U.S.C. § 230(c)(1); id. 

§ 230(e)(3) (preemption provision).  This immunity applies where: “(1) [the 

defendant] is a provider or user of an interactive computer service,” such as a 
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website; “(2) the claim is based on information provided by another information 

content provider,” such as the website’s users; and “(3) the claim would treat [the 

defendant] as the publisher or speaker of that information.”  Lycos, Inc., 478 F.3d at 

418 (quotations and citation omitted); Smith v. Intercosmos Media Grp., 2002 WL 

31844907, at *5 (E.D. La. Dec. 17, 2002) (CDA provides immunity from injunctive 

relief).  Each of these requirements for CDA immunity is satisfied here. 

1. Turo Is an Interactive Service Provider.  

As a website and mobile platform, Turo is indisputably an “interactive 

computer service.”  See 47 U.S.C. § 230(f)(2); Lycos, 478 F.3d at 419 (“website 

operators . . . are providers of interactive computer services within the meaning of 

Section 230”).  Turo is thus permitted to invoke immunity under the CDA. 

 2. Massport’s Claim Is Based on Turo Users’ Content.  

Massport’s claim is based on content created by Turo’s users—users’ listings 

advertising vehicles as available for pickup at Logan and users’ agreements with 

each other to coordinate handoffs there.  That content originates entirely with third-

party users—not Turo.  Hosts alone create the content of their listings.  Hosts alone 

determine whether to state that their cars are available for delivery at Logan.  

(RAII/22.)  And hosts and guests coordinate with each other, not with Turo, to 

determine the location of any handoff.  (Id.)  As the Superior Court correctly 
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recognized, “Turo does not require hosts to offer vehicle delivery” and “Turo does 

not (and cannot) determine for its users where they will meet.”  (RAII/391.)   

Users’ listing descriptions and communications coordinating handoffs at 

Logan constitute the “essential published content” on which Massport’s claims 

depend—and the CDA protects Turo against liability based on that content.  

Carafano v. Metrosplash.com, Inc., 339 F.3d 1119, 1124 (9th Cir. 2003) (affirming 

CDA immunity because third parties “provide[d] the essential published content” 

underlying the plaintiff’s claim).  Massport’s claims do precisely what the CDA 

forbids—seek to hold Turo liable for “information provided by another information 

content provider.”  47 U.S.C. § 230(c)(1). 

Nor can Massport escape that conclusion by emphasizing that Turo has 

created other content on its website, such as photographs of vehicles or webpages 

summarizing delivery options.  (RAI/46-49.)  That content has nothing to do with 

the alleged acts of trespass underlying Massport’s claims.  The asserted unlawful 

content here is not a photograph of a car or a generic statement regarding airport 

delivery, but rather user-generated content actually arranging for Logan delivery in 

particular cases.  See Dyroff v. Ultimate Software Grp., Inc., 934 F.3d 1093, 1098 

(9th Cir. 2019) (dismissing complaint because plaintiffs “cannot plead around 

Section 230 immunity by framing [] website features as content” or by citing to 

“recommendations and notifications” because such features are merely “tools meant 
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to facilitate the . . . content of others”); Stokinger v. Armslist, LLC, 2020 WL 

2617168, at *6 n.10 (Mass. Super. Ct. Apr. 28, 2020) (relevant “content at issue” 

was the particular advertisement “that led to the sale” of a firearm used to commit a 

tort).  Here, the content allegedly resulting in trespass originates entirely with third 

parties—not Turo. 

Similarly, Massport cannot tenably claim that Turo materially contributes 

to—and should thus be considered the author of—unlawful content created by users.  

A website materially contributes to the creation of unlawful content only when “it is 

responsible for what makes the displayed content allegedly unlawful.”  Armslist, 

2020 WL 2617168, at *6 n.10; NPS LLC v. StubHub, Inc., 2009 WL 995483, at *13 

(Mass. Super. Ct. Jan. 26, 2009) (holding that material contribution involves “not 

merely . . . augmenting the content generally, but . . . materially contributing to its 

alleged unlawfulness”) (internal quotation marks and citation omitted); Jones v. 

Dirty World Entm’t Recordings LLC, 755 F.3d 398, 411 (6th Cir. 2014) (website’s 

content characterizing users’ posts did not materially contribute to illegality).  Turo 

did not author any listings for vehicles at Logan and cannot be held liable as if it had.     

This is not a case like Fair Hous. Council v. Roommates.com, LLC, 521 F.3d 

1157, 1175 (9th Cir. 2008).  There the website materially contributed to the alleged 

unlawfulness of users’ content when it specifically “required” all users to answer 

questions designed to elicit discriminatory housing preferences in violation of 
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federal law.  Id. at 1168; see Doe v. Backpage.com, LLC, 104 F. Supp. 3d 149, 157,  

(D. Mass. 2015) (finding no material contribution because “[n]othing in the escorts 

section of Backpage requires users to offer or search for” illegal transactions) 

(emphasis added), aff’d, 817 F.3d 12 (1st Cir. 2016).  Similarly, in NPS v. StubHub, 

there was “evidence in the record that StubHub materially contributed to the illegal 

‘ticket scalping’ of its sellers” by specifically “encouraging [certain large sellers] to 

resell . . . tickets at higher prices,” “waiving for them the fee due from all other ticket 

buyers” to incentivize the unlawful conduct, and preventing buyers from knowing 

the ticket’s face value so they could determine whether the sale was lawful.  2009 

WL 995483, at *11, 13.   

In contrast to those cases, courts have repeatedly held that no material 

contribution occurs when, as here, a claim is based on content over which users 

retain “complete control,” Hill v. StubHub, 219 N.C. App. 227, 246 (2012), and 

when an online platform “provide[s] neutral tools” to connect users “depending on 

their voluntary inputs,” Roommates.com, 521 F.3d at 1172.  See also, e.g., Jones, 

755 F.3d at 416 (website’s tools prompting users to submit content and providing 

“labels by which to categorize the submission” were “neutral . . . as to what third 

parties submit” and so did “not constitute a material contribution” to unlawful 

content); Dyroff, 934 F.3d at 1096 (website immune from liability under the CDA 

because its functions “were content-neutral tools used to facilitate 
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communications”); Armslist, 2020 WL 2617168, at *6 (same).  If a third party uses 

the platform’s tools “to create unlawful content,” the platform “will generally not be 

considered to have contributed to the content’s unlawfulness, even if [it] knew, or 

should have known, that its neutral tools were being used for illegal purposes.”  

Armslist, 2020 WL 2617168, at *6 (internal quotation marks and citation omitted).  

The stringent standard for material contribution reflects that courts should not “cut 

the heart out of section 230 by forcing websites to face death by ten thousand duck-

bites, fighting off claims that they promoted or encouraged—or at least tacitly 

assented to—the illegality of third parties.”  Roommates.com, 521 F.3d at 1174.   

Here, Turo users—not Turo—have complete control over whether to list 

Logan as a delivery location and arrange actual handoffs there.  And Massport’s 

claims are based on that user content, not Turo’s conduct.  Under black-letter law, 

such claims are barred—and certainly not likely to succeed.     

3. Massport’s Claim Treats Turo as the Publisher or Speaker 
of Its Users’ Content. 

The gravamen of Massport’s aiding-and-abetting trespass claim is that some 

hosts use Turo’s platform to coordinate car handoffs that allegedly result in trespass 

at Logan and that Turo should be held responsible for its users’ actions because it 

provided that platform.  In Massport’s own words: “Turo, by creating and operating 

its website, and by facilitating the rental of vehicles owned by [users], is actively 

participating in or substantially assisting in the commission of the tort of trespass[.]”  
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(RAI/56-57.)  That claim necessarily treats Turo “as the publisher or speaker” of its 

users’ content by premising liability on Turo’s provision of the platform on which 

users connect and arrange handoffs.  47 U.S.C. § 230.   

As the First Circuit has recognized “[t]he broad construction accorded to 

section 230 as a whole has resulted in a capacious conception of what it means to 

treat a website operator as the publisher or speaker of information by a third party.”  

Backpage.com, 817 F.3d at 19.  For example, the First Circuit has held that claims 

may impermissibly treat a website operator as the publisher or speaker when “there 

would be no harm to [the plaintiff] but for the content of the postings” by third 

parties.  Id. at 19-20.  And CDA immunity applies to claims that “implicitly require 

recourse to [third-party] content to establish liability or implicate a defendant’s role, 

broadly defined, in publishing or excluding third party communications.”  Cohen v. 

Facebook, Inc., 252 F. Supp. 3d 140, 156 (E.D.N.Y. 2017). 

Moreover, the CDA bars efforts to “hold a service provider liable for its 

exercise of a publisher’s traditional editorial functions—such as deciding whether to 

publish, withdraw, postpone, or alter content.”  Backpage.com, 817 F.3d at 18 

(quoting Zeran v. Am. Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997)).  Thus, a 

claim constitutes a “threat of liability arising from the publication of third-party 

content for purposes of the CDA” when it involves a website’s “failure to agree to 

monitor and remove listings.”  Airbnb, Inc. v. City of Bos., 386 F. Supp. 3d 113, 123 
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(D. Mass. 2019).  Immunity extends to claims that implicate the “structure and 

operation” of a provider’s website, such as “the choice of what words or phrases can 

be displayed on the site” and “features that are part and parcel of the overall design 

and operation of the website.”  Backpage.com, 817 F.3d at 20-21.  Indeed, CDA 

immunity applies even if the provider is aware that some users conduct unlawful 

transactions on the site and even if the features “deliberately attempt to make [that 

unlawful activity] easier.”  Backpage.com, 817 F.3d at 20-21. 

Notwithstanding this immunity, Massport’s claim against Turo “alleg[es] that 

the construct and operation” of Turo’s website contributes to users’ decisions to 

trespass on Massport property.  Lycos, 478 F.3d at 422.  Indeed, Massport 

specifically based its claim on Turo’s “creat[ion] and operat[ion] [of] its website,” 

which Massport asserted “facilitat[es] the rental of vehicles” used in alleged acts of 

trespass.  (RAI/56-57.)  That claim treats Turo as a publisher of its users’ listings 

advertising Logan delivery and coordinating handoffs there, as “there would be no 

harm to [Massport] but for the content of th[ose] postings.”  Backpage.com, 817 F.3d 

at 19-20.  That third-party content accordingly functions “as an essential component” 

of Massport’s claim—running headlong into Turo’s immunity under the CDA.  Id. 

at 21. 
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B. The Court’s CDA Analysis Reflects Legal Error. 

In declining to recognize Turo’s immunity, the Superior Court observed that 

it had “already . . . found that Turo actively participates in and substantially assists” 

users’ alleged acts of trespass at Logan.  (RAII/398; Add./73.)  That conclusion is 

independently flawed, as discussed in Part II, infra.  But with respect to assessing 

CDA immunity in particular, the Court got the analysis backwards.  The CDA 

preempts state-law liability that would otherwise exist.  See 47 U.S.C. § 230(e)(3) 

(“No cause of action may be brought and no liability may be imposed under any 

State or local law that is inconsistent with this section.”).  The existence of such 

potential liability thus provides the trigger for CDA immunity—not a reason to 

conclude the CDA is inapplicable. 

Courts have repeatedly rejected plaintiffs’ attempts to avoid the CDA’s grant 

of immunity by asserting aiding-and-abetting claims that seek to hold a website 

liable for others’ content.  See, e.g., Dart v. Craigslist, Inc., 665 F. Supp. 2d 961, 

967 (N.D. Ill. 2009) (CDA immunizes Craigslist against aiding-and-abetting claim 

because “[i]ntermediaries are not culpable for ‘aiding and abetting’ their customers 

who misuse their services to commit unlawful acts”); Goddard v. Google, Inc., 2008 

WL 5245490, at *2, *4, *7 (N.D. Cal. Dec. 17, 2008) (rejecting “aiding and abetting 

claims” as “simply inconsistent” with the CDA); Simmons v. Danhauer & Assocs., 

LLC, 2010 U.S. Dist. LEXIS 112483, at *14 (D.S.C. Oct. 21, 2010) (relying on the 
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CDA to reject claim for aiding and abetting breach of fiduciary duty against an 

online auction service).   

Given this conflict between CDA immunity and aiding-and-abetting claims 

focused on user-generated content, the Superior Court recently held that the CDA 

blocked a claim that a website aided and abetted the negligent sale of a firearm.  

Armslist, 2020 WL 2617168, at *2.  Although the Armslist plaintiff contended the 

website could be held responsible for its “own conduct” in “facilitat[ing] illegal 

firearms sales and encourag[ing] illegal firearms trafficking,” the court recognized 

the claim was barred by the CDA because it would hold the website liable for user-

generated content listing particular firearms for sale.  Id. at *3, *6.  The same analysis 

applies here, where Turo’s alleged liability for aiding and abetting trespass 

necessarily turns on user-generated content listing cars as available at Logan and 

arranging handoffs there.   

The Superior Court erred by instead concluding that the four facts it relied on 

to find likely success on the aiding-and-abetting claim established Turo as “much 

more than a mere publisher or speaker of information.”  (RAII/398; Add./73.)  First, 

the Court observed that Turo “provide[s] the online platform that [users] utilize to 

facilitate rental transactions occurring at Logan.”  (RAII/395; Add./70.)  Far from 

justifying a conclusion that Turo cannot claim immunity under the CDA, that finding 
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shows Turo is an “interactive computer service” entitled to invoke that immunity.  

47 U.S.C. § 230(f)(2). 

Second, the Court observed that Turo “explicitly announc[es] on its online 

platform that vehicles are available for pickup at Logan.”  (RAII/395-96; Add./70-

71.)  To the extent the Court was focused on search functionality permitting users to 

search for vehicles at Logan and view results based on those voluntary inputs, the 

Court’s analysis conflicts with precedent establishing that the CDA immunizes a 

website for providing precisely that type of functionality.  See, e.g., Roommates.com, 

521 F.3d at 1183 (“providing neutral tools to carry out what may be unlawful or 

illicit searches” does not eliminate CDA immunity); Doe v. MySpace, Inc., 528 F.3d 

413, 416, 420 (5th Cir. 2008) (rejecting argument that search feature eliminated 

website’s CDA immunity); M.A. ex rel. P.K. v. Village Voice Media Holdings, LLC, 

809 F. Supp. 2d 1041, 1049-50 (E.D. Mo. 2011) (collecting cases involving Google, 

Craigslist, and other websites holding that search engines showing user-generated 

results are entitled to CDA immunity).  Turo’s search functionality—which 

aggregates user-generated listings in response to user-generated queries—reflects 

only third-party content for which Turo cannot be held liable. 

The Superior Court’s statement also misses the mark if it was focused on 

Turo’s general references to airport delivery on its website.  Massport’s claim is not 

premised on such statements, but rather on users’ communications agreeing to 
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conduct particular handoffs alleged to constitute trespass at Logan.  See pp. 15-16, 

supra.  Indeed, the preliminary injunction does not refer to Turo-generated content 

at all and instead requires Turo to monitor and block only users’ content.  The Order 

prohibits Turo from “permitting motor vehicles to be listed on Turo’s website . . . as 

available for pickup or drop-off at Logan Airport” (RAII/399, Add./74)—but the 

specified vehicles “listed on Turo’s website” are those owned by third-party users 

who create the content of those listings, including available delivery locations.  Thus, 

the scope of the Order itself demonstrates that Massport’s claim seeks to hold Turo 

liable based on that third-party content and related offline conduct.     

Third, the Court observed that Turo provides users with “liability insurance 

for rental vehicles occurring at Logan.”  (RAII/396; Add./71.)  But that type of 

“ancillary service[]” provided to all users no matter where handoffs occur does not 

“materially contribute to the alleged unlawfulness” of any particular transaction.  La 

Park La Brea A LLC v. Airbnb, Inc., 285 F. Supp. 3d 1097, 1104 (C.D. Cal. 2017) 

(rejecting argument that Airbnb should lose CDA immunity because it offers 

“ancillary services such as user information verification, messaging systems, 

photography, local occupancy tax collection and remittance, a pricing tool, host 

insurance, and a guest refund policy”) ; see Airbnb, Inc. v. City of Bos., 386 F. Supp. 

3d at 123 (accepting concession that “standard features” that apply to all 

transactions, such as pricing and booking options “and cancellation and insurance 
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policies,” do not render website “a ‘content provider’ with respect to” particular 

listings alleged to be unlawful); Stoner v. eBay, Inc., 2000 WL 1705637, at *2 (Cal. 

Super. Ct. Nov. 1, 2000) (rejecting argument that eBay is stripped of CDA immunity 

because it “provides insurance for all auctioned items”).  Turo does not make 

insurance available to facilitate any alleged misconduct; instead, it makes insurance 

available for all users, neutrally and across the board, as a standard feature 

independent of where delivery occurs.   

Fourth, the Court erred in deeming it significant that Turo “accept[s] and 

process[es] payment for” its users’ transactions.  (RAII/398; Add./73.)  Numerous 

courts have correctly recognized that a website does not lose its CDA immunity 

because it facilitates payments between users on its platform or profits from users’ 

activity on the site.  See, e.g., La Park La Brea A, 285 F. Supp. 3d at 1106 (“Courts 

have granted CDA protection to websites that process payments and transactions in 

connection with third-party listings”) (citing authorities); Backpage.com, 817 F.3d 

at 17 (granting CDA immunity even though website profited from unlawful content); 

Armslist, 2020 WL 2617168, at *2 (same); Giveforward, Inc. v. Hodges, 2015 U.S. 

Dist. LEXIS 102961, at *12 (D. Md. Aug. 6, 2015) (website that hosted fraudulent 

online fundraiser was entitled to CDA immunity even though it processed payments 

and profited from the fundraiser).  Turo is no exception to the rule that “the 

processing or receipt of payments associated with posts does not strip a provider” of 
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CDA immunity.  Donaher, III v. Vannini, 2017 WL 4518378, at *3 (Me. Super. Ct. 

Aug. 18, 2017).  

The case of Stoner v. eBay, Inc. is instructive.  There, a plaintiff sought to hold 

eBay liable for sales of bootleg sound recordings occurring on its website and 

contended that eBay had committed “independent acts” in “furtherance of illegal 

sales” by, among other things, “provid[ing] escrow and payment services” for those 

sales.  2000 WL 1705637, at *2.  The court rejected the argument that the CDA was 

inapplicable, reasoning that those services “promote the provident and efficient use 

of eBay’s auction service, irrespective of the legality or illegality of the items being 

auctioned.”  Id.  So too here, Turo processes payments for all bookings on its 

platform irrespective of the location users select for handoffs.  On Massport’s theory, 

Turo becomes liable for providing that neutral payment tool only when users 

coordinate handoffs that amount to trespass—demonstrating that Massport seeks to 

hold Turo responsible as the publisher of that specific user-generated content. 

Nor does it matter that Turo “operates a commercial business or makes a 

profit” in processing users’ transactions, as that fact “has no relevance to the 

immunity determination.”  Hill, 219 N.C. App. at 242 (granting immunity to website 

that processed ticket sales between users for a fee); Gentry v. eBay, Inc., 99 Cal. 

App. 4th 816, 828 (2002) (immunizing eBay from liability for alleged fraudulent 

postings despite its collection of fees for providing platform and services); Doe v. 
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Bates, 2006 WL 3813758, at *4 (E.D. Tex. Dec. 27, 2006) (finding no indication 

that “Congress intended the question of immunity to turn on how the internet service 

provider earns its revenue”).  To predicate a platform’s immunity on a refusal to earn 

revenue from the service would undermine a key policy driver behind the CDA—to 

incentivize and protect the growth of the nation’s online companies.  See CDA 

230(b)(1)-(2) (“It is the policy of the United States to promote the continued 

development of . . . interactive computer services . . . [and] to preserve the vibrant 

and competitive free market . . . unfettered by Federal or State regulation.”).  Were 

the lower court’s treatment of the CDA correct, all websites that host third-party 

content and process payments would lose immunity.  The law stands otherwise. 

Finally, the Superior Court erred in relying on the Ninth Circuit’s decision in 

HomeAway.com v. City of Santa Monica, 918 F.3d 676 (9th Cir. 2018).  

HomeAway.com involved an ordinance requiring homeowners seeking to rent their 

property on a short-term basis to register with the City of Santa Monica, and 

prohibited booking platforms like Airbnb and HomeAway from processing 

transactions for properties that did not appear on the government-maintained 

registry.  918 F.3d at 680-81.  The court concluded that the CDA was inapplicable 

because the ordinance did “not proscribe, mandate, or even discuss the content of 

the listings that the Platforms display on their websites” and could be applied without 

reference to—or removal of—any user-generated content.  Id. at 682-84 
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(emphasizing platforms could comply simply by looking at the government registry 

and that courts should look “to what the duty at issue actually requires: specifically, 

whether the duty would necessarily require an internet company to monitor third-

party content”) (emphasis added). 

HomeAway.com has no application here, where Massport’s claims—and the 

terms of the preliminary injunction itself—impose a duty on Turo to monitor and 

block third-party content.  There is no ordinance and corresponding registry of both 

prohibited individuals and prohibited handoff locations that Turo could cross-

reference to sort allegedly impermissible transactions from lawful ones without 

regard to user-generated content.   Instead, the preliminary injunction specifically 

orders that Turo shall not “permit[] motor vehicles to be listed on [its] website . . . 

as available for pickup or drop-off at Logan Airport” or “otherwise facilitate[e] in 

any way” users’ transactions at Logan.   (RAII/399; Add./74.)  To comply with that 

directive, Turo must remove or block its users’ content.  Thus, in contrast to an 

ordinance like that in HomeAway.com, which focused on the platform’s “own 

conduct as a booking service provider and care[d] not a whit about what is or is not 

featured on its website,” Massport’s claims hinge entirely on what is featured on 

Turo’s website.  La Park La Brea A, 285 F. Supp. 3d at 1108 (distinguishing 

ordinance involving booking agent’s duty to cross-reference registry, and granting 

CDA immunity to Airbnb where plaintiff’s claims would instead have required 
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Airbnb to remove users’ listings).  Accordingly, the analysis in Homeaway.com 

demonstrates that Massport’s effort to impose an obligation on Turo to monitor and 

block third-party content conflicts with the CDA’s grant of immunity.      

C. The Preliminary Injunction’s Terms Demonstrate the Court’s 
Error in Declining to Recognize Turo’s Immunity Under the CDA. 

 
[D]ecisions relating to the monitoring, screening, and deletion of content” 

from a website are “actions quintessentially related to a publisher’s role” protected 

by the CDA.  Green v. America Online, 318 F.3d 465, 471 (3d Cir. 2003).  Thus, 

“any activity that can be boiled down to deciding whether to exclude material that 

third parties seek to post online is perforce immune under section 230 [of the CDA].”  

Roommates.com, 521 F.3d at 1170-71.   

But that is exactly what the preliminary injunction demands: it requires Turo 

to exclude material that third parties seek to post online to show where their cars are 

available.  The Order prohibits Turo from “permitting motor vehicles to be listed on 

Turo’s website . . .  as available for pickup or drop-off at Logan Airport” and from 

“[a]ccepting reservations or payments for, or otherwise facilitating in any way” 

transactions “originating and/or ending at Logan Airport.”  (RAII/399; Add./74.)  

The only way for a vehicle “to be listed” is for a user—not Turo—to generate that 

information.   The Order’s requirement that Turo monitor and block that third-party 

content is unmistakable—and impermissible under the CDA.  See Klayman v. 

Zuckerberg, 753 F.3d 1354, 1359 (D.C. Cir. 2014) (upholding CDA immunity and 
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observing that “the very essence of publishing is making the decision whether to 

print or retract a given piece of content”); Airbnb, Inc. v. City of Bos., 386 F. Supp. 

3d at 123 (accepting the City of Boston’s concession that a regulation compelling 

Airbnb “to monitor and remove third-party content” that did not comply with short-

term rental regulations “constitute[d] an explicit threat of liability based on 

[Airbnb’s] role as a publisher of information provided by third parties” in violation 

of the CDA).   

In short, the Order itself violates the CDA by directing Turo to block or 

remove user-generated content that lists Logan as a delivery location or otherwise 

results in handoffs occurring there.  Requiring online platform to “review[] each 

user’s activity and postings” and to “prevent users” from posting allegedly tortious 

content is “precisely the kind of activity for which Congress intended section 230 to 

provide immunity.”  See 924 Bel Air Rd., LLC v. Zillow Grp., Inc., 2020 WL 774354, 

at *4 (C.D. Cal. Feb. 18, 2020)). 

The preliminary injunction Order also has impermissibly forced Turo to alter 

the design and operation of its website to avoid facilitating users’ handoffs at Logan, 

which further contravenes Turo’s CDA immunity.  See Lycos, 478 F.3d at 422 

(acknowledging plaintiff’s allegations “that the construct and operation of [a 

provider’s] web sites contributed to the proliferation of misinformation” resulting in 

various torts, but concluding that the provider’s “decision not to reduce 
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misinformation by changing its web site policies was as much an editorial decision 

. . .  as a decision not to delete a particular posting”).  By requiring Turo to edit or 

remove certain user listings and redesign its website to prevent users from arranging 

Logan handoffs, the preliminary injunction threatens Turo with liability for actions 

that fall within the core protections of CDA immunity.  Because Massport’s claims 

and the preliminary injunction itself contravene the CDA, reversal is warranted.   

II. THE SUPERIOR COURT ERRED IN ASSESSING TURO’S AIDING-
AND-ABETTING LIABILITY.  

The Superior Court further erred in analyzing whether Massport would likely 

succeed on its aiding-and-abetting claim because the court (1) failed to apply the 

correct standard to assess whether Turo acted with “unlawful intent,” and (2) 

misapplied Massachusetts law in determining that Turo provided “substantial 

assistance” to alleged acts of trespass.3  This legally erroneous analysis cannot justify 

the preliminary injunction.    

A. The Superior Court Failed to Apply the Correct Standard to Assess 
Unlawful Intent.  

Under Massachusetts law, aiding-and-abetting liability requires that the 

defendant “possess an ‘unlawful intent,’” which “comprises two distinct mental 

                                                 
3 The Superior Court erred in believing that Massport could likely establish that 
Turo users trespass, given that Logan is open to the public and Massport provided 
no evidence that it told users to stop entering.  (See RAII/341-42.)  But in any 
event, the Court applied the wrong standards in concluding that Massport could 
likely establish that Turo aided and abetted any trespass that occurred. 
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states: knowledge that the other’s conduct is tortious, and an intent to substantially 

assist or encourage that conduct.”  Taylor v. Am. Chemistry Council, 576 F.3d 16, 

35 (1st Cir. 2009) (collecting Massachusetts cases).  More specifically, 

“Massachusetts aiding and abetting liability generally requires that a defendant share 

the mental state of the principal violator.”  Id. at 35 n.21; see e.g., Planned 

Parenthood League of Mass., Inc. v. Blake, 417 Mass. 467, 481 (1994) (“Any 

violator of the prohibition against aiding or abetting . . . must share the mental state 

of the principal violator.”); Stock v. Fife, 13 Mass. App. Ct. 75, 82 n.10 (1982) 

(aiding-and-abetting liability “reserved for application to facts which manifest a 

common plan to commit a tortious act”); see also Go-Best Assets Ltd. v. Citizens, 

Bank of Mass., 463 Mass. 50, 64 (2012) (rejecting aiding-and-abetting claim where 

there was no evidence that defendant “share[d] [the principal violator’s] intent to 

accomplish” the underlying tort). 

While the Superior Court acknowledged that aiding and abetting requires a 

showing of “unlawful intent” (RAII/396 n.7; Add./71 n.7), the court failed to 

consider whether Turo shares the mental state of users who chose to conduct 

handoffs at Logan.  Applying the proper standard, Turo does not have the requisite 

unlawful intent because its platform is neutral as to whether hosts offer delivery at 

all and where users arrange to meet.  (RAII/22.)  Turo’s intent in providing the 

platform—and the operation of that platform—is identical whether users choose to 
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handoff cars at Logan or at any other location.  In creating a neutral platform 

allowing users to meet anywhere, Turo did not act with unlawful intent to trespass.   

The court’s failure to properly analyze the intent element is legal error requiring 

reversal of the injunction. 

B. The Superior Court Misapplied Massachusetts’ Aiding-and-
Abetting Law, Erroneously Finding Turo Substantially Assisted 
Trespass.  

Aiding-and-abetting liability further requires that the defendant “actively 

participated in or substantially assisted” the commission of an underlying tort.  Go-

Best, 463 Mass. at 64.  Only “assistance or encouragement that is a ‘substantial factor 

in causing the resulting tort’” will suffice.  Taylor v. Am. Chemistry Council, 576 

F.3d 16, 35 (1st Cir. 2009) (quoting Restatement (Second) of Torts § 876 cmt. d.).   

The Superior Court erred in finding that standard satisfied here.  The Court 

concluded that Turo substantially assists users’ alleged trespass because Turo 

provides routine services facilitating all transactions on its platform and because 

Turo’s website indicates vehicles are available for pickup at Logan.  (RAII/395-96; 

Add./70-71.)  The Court, however, ignored the key fact: Turo’s platform does not 

dictate where users coordinate handoffs, which is entirely within users’ control.  

(RAII/22.)  The mere existence of a platform and ancillary services that facilitate 

handoffs at any location are not “substantial factors” in causing users to trespass at 

Logan.   Taylor, 576 F.3d at 35. 
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Similarly, the Court observed that Turo operates an online platform 

connecting users, makes available liability insurance for users, and collects 

payments for users’ transactions.  (RAII/395-96; Add./70-71.)  But Turo provides 

those services no matter where the handoff occurs (RAII/391; Add./66), 

demonstrating that these are neutral services and not specific or substantial 

encouragement of trespass.  (See RAII/22.)  See Hollis v. JPMorgan Chase Bank, 

2014 WL 12792255, at *8 (D. Mass. Dec. 10, 2014) (provision of “ordinary banking 

services” not a substantial factor in causing the fraud even though those services 

“made it easier for” tortfeasor to commit fraud); In re State St. Cases, 2013 WL 

5508151, at *23 (D. Mass. Aug. 21, 2013) (“The mere settling of a transaction or 

providing of a platform, without more, cannot sustain a charge of substantial 

assistance.”).  Turo provides the same platform, makes available the same insurance, 

and processes the same transactions between users when they do not meet at 

Logan—which shows that these functions are not a causal factor prompting users to 

select Logan as a delivery location.  

Nor can substantial assistance be premised on the fact that Turo “explicitly 

announc[es] on its online platform that vehicles are available for pickup at Logan.”  

(RAII/395-96; Add./70-71.)  Those general references to delivery options reflect 

hosts’ independent decisions to offer Logan as a handoff location, and users alone 

choose to search Turo’s website for vehicles available there.  (RAII/22.)  Because 
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the choice to meet at Logan for a transaction remains entirely within users’ control, 

Turo’s actions cannot be said to cause any particular acts of trespass.  Taylor, 576 

F.3d at 35 (under Massachusetts law, “[o]nly assistance or encouragement that is a 

‘substantial factor in causing the resulting tort’ exposes the actor to liability”) 

(emphasis added) (quoting Restatement (Second) of Tort § 876 cmt. d). 

That conclusion gains additional force from the factors in Section 876(b) of 

the Restatement (Second) of Torts (1977), which Massachusetts courts follow in 

assessing aiding-and-abetting liability.4  The Restatement sets forth five factors for 

assessing whether a defendant’s conduct constitutes substantial assistance:  (1) the 

amount of assistance given; (2) the nature of the act encouraged; (3) the defendant’s 

presence or absence at the time of the tort; (4) the defendant’s relation to the other; 

and (5) the defendant’s state of mind.  The Superior Court considered only the first 

factor—and its analysis reflected legal error, as discussed above.  A review of the 

remaining factors further demonstrates that the Court erred in finding substantial 

assistance.  

                                                 
4 See, e.g., Nelson v. Nason, 343 Mass. 220, 222 (1961) (following Restatement 
(Second) of Torts § 876(b)); Go Best Assets Ltd. v. Goldings, 2007 WL 3054814, at 
*6 (Mass. Super. Ct. Sept. 19, 2007) (same), aff’d, 463 Mass. 50, 64 (2012) (same); 
Arcidi v. Nat’l Ass’n of Gov’t Emps., Inc., 447 Mass. 616, 623-24 (2006) (same); 
Stock, 13 Mass. App. Ct. at 82 (same); Taylor, 576 F.3d at 35 (same); Payton v. 
Abbott Labs, 512 F. Supp. 1031, 1035 (D. Mass. 1981) (same); Thomas v. 
Harrington, 909 F.3d 483, 491 (1st Cir. 2018) (same). 
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The nature of the act encouraged.  Turo encourages users to transact with 

each other, peer-to-peer—but it does not require handoffs at any specific location, 

and it provides all platform-related services regardless of where a handoff occurs.  

Because hosts decide whether and where to deliver vehicles and guests decide which 

pick-up locations to request (RAII/22), Turo cannot be said to encourage specific 

acts of trespass.  See In re TelexFree Sec. Litig., 360 F. Supp. 3d 46, 50 (D. Mass. 

2019) (“Participation that is not active, (i.e. passive) does not constitute aiding and 

abetting.”). 

Presence or absence at the time of the tort.  As an online platform, Turo is 

not present at the time of the alleged trespass and has no physical presence 

whatsoever at or near Logan.  (See RAI/45; RAII/21-22.) 

Relation to the other.  Turo has no special relationship with or authority over 

its users.  Indeed, the Court specifically recognized that “Turo does not (and cannot) 

determine for its users where they will meet.”  (RAII/391; Add./66; see RAII/21-

22.)  Even if Turo imposes technical restrictions that prevent hosts from listing cars 

on the platform as available at Logan, users can still coordinate Logan delivery 

through text, phone, or email—and Turo cannot control those communications.  (See 

RAII/22, 57-58.)  

State of mind. While Turo understands that some hosts choose to deliver cars 

at Logan, Turo does not share their mental state, as described above.  Doe v. Brandeis 
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Univ., 177 F. Supp. 3d 561, 616 (D. Mass. 2016) (“[M]ere ‘allowance’ of a tort 

certainly does not rise to the level of active participation or substantial assistance 

required under Massachusetts law for aiding and abetting liability to attach.”); 

Thomas v. Harrington, 909 F.3d 483, 491 (1st Cir. 2018) (noting that “general 

awareness” that the other “is engaged in tortious acts is insufficient” to show 

substantial assistance). 

Because the Superior Court erred in finding Massport likely to succeed on its 

aiding-and-abetting trespass claim without properly analyzing intent or the 

substantial assistance requirement, the preliminary injunction cannot stand. 

III. THE SUPERIOR COURT ERRED IN FAILING TO REQUIRE A 
SHOWING OF IRREPARABLE HARM.  

The Superior Court additionally committed legal error in granting a 

preliminary injunction “without a showing of irreparable harm” solely because 

Massport had asserted a trespass claim.  (RAII/394, 396-97; Add./69, 71-72.)  The 

Court erroneously applied a standard governing only permanent injunctive relief, 

not preliminary injunction proceedings.  Under black-letter law, a movant cannot 

obtain a preliminary injunction absent a showing of irreparable harm—including for 

trespass claims.  E.g., Packaging Indus., 380 Mass. at 621 (“Where the moving party 

has failed to demonstrate that denial of the injunction would create any substantial 

risk that it would suffer irreparable harm, the injunction must be denied.”); GTE 

Prods. Corp. v. Stewart, 414 Mass. 721, 726 & n.8 (1993) (denying preliminary 
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injunction because movant made no showing of irreparable harm); Carroll v. 

Marzilli, 75 Mass. App. Ct. 550, 555 (2009) (same); Flynn v. Davenport Realty Tr., 

2008 WL 6691687, at *1-*2 (Mass. Super. Ct. Dec. 8, 2008) (denying preliminary 

injunction on trespass claim because “it would not appear that there is a substantial 

risk” of imminent irreparable harm).  This error, too, independently requires 

reversal.5 

                                                 
5 Massport contended below that it need not demonstrate irreparable harm under 
LeClair v. Town of Norwell, which applies to a suit brought “by the government” to 
“enforce a statute or a declared policy of the Legislature.”  430 Mass. 328, 331 
(1999).  The Superior Court declined to consider that argument (RAII/396 n.8), and 
it lacks merit.  Massport, as a “body politic and corporate,” is “a corporation in its 
own right” that is authorized to perform only certain delegated governmental 
functions.  See Opinion of the Justices, 334 Mass. 721, 734, 739 (1956).  Courts must 
resolve “on a case by case basis” whether a hybrid entity like Massport “should be 
treated as more public than private.”  Commonwealth v. Biagiotti, 451 Mass. 599, 
605-06 (2008) (internal quotations omitted).  In pursuing a trespass claim and 
seeking to enforce its rights as a property owner, Massport is not exercising a 
uniquely governmental function and is not excused from the irreparable-harm 
requirement.  See Hull Mun. Lighting Plant v. Massachusetts Mun. Wholesale Elec. 
Co., 399 Mass. 640, 643 (1987) (requiring hybrid entity possessing attributes of a 
private corporation and a governmental entity to show irreparable harm to obtain 
preliminary injunction).  In addition, Massport’s trespass claim does not seek to 
enforce a statute; instead, Massport brought suit to enforce its own powers under its 
Enabling Act, which gives it ownership of Logan, but does not proscribe any of the 
conduct at issue in this case.  Thus, the ordinary irreparable harm standard applies.  
See Metro. Dist. Comm’n v. Codex Corp., 395 Mass. 522, 526 (1985) (governmental 
entity enforcing its own powers and not enjoining a statutory violation must show 
irreparable harm). 
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A. The Court Erred in Applying the Standard for Permanent 
Injunctive Relief and Ignoring Irreparable Harm.  

Longstanding Massachusetts law distinguishes between permanent and 

preliminary injunctions against trespass: permanent injunctions may enter in the 

absence of irreparable harm, but a preliminary injunction may not.  See Washburn 

v. Miller, 117 Mass. 376, 377-78 (1875) (distinguishing between the two forms of 

relief); see also, e.g., Borne v. Haverhill Golf & Country Club, Inc., 58 Mass. App. 

Ct. 306, 323 (2003) (noting irreparable harm requirement applies to preliminary 

injunctions but not permanent injunctions).  The Supreme Judicial Court made this 

clear over a century ago, explaining that a court may “permanently restrain” a 

defendant to prevent continued trespass once a plaintiff’s rights are “fully shown,” 

but may issue an injunction against trespass before trial only “where the damage to 

be done thereby would be irreparable” and solely to enable the “party, whose rights 

were alleged to be invaded, to test them” at trial.  Washburn, 117 Mass. at 377–78.   

To this day, Massachusetts courts continue to require irreparable harm for 

preliminary injunctions against trespass.  In Doughty v. MM Properties, for example, 

this Court affirmed an order denying a request to preliminarily enjoin defendant’s 

“intrusions” into plaintiffs’ right of way because “plaintiffs had failed to meet their 

burden of showing that they would suffer irreparable harm if temporary injunctive 

relief were denied.”  73 Mass. App. Ct. 1121, 1121 (2009) (Rule 1:28 unpublished 

decision).  And in Planned Parenthood League of Mass., Inc. v. Operation Rescue, 
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the Supreme Judicial Court affirmed an order preliminarily enjoining trespass only 

after concluding that the lower court’s finding of irreparable harm was based on 

“strong support in the record.”  406 Mass. 701, 710–11 (1990).  Trial courts have 

enforced the same requirement.  E.g., Flynn, 2008 WL 6691687, at *1-*2 (Mass. 

Super. Ct. Dec. 8, 2008) (denying preliminary injunction against trespass where the 

evidence of imminent irreparable harm was “somewhat sketchy”); Newton 

Presbyterian Church v. Smith, 2018 WL 1866908, at *2-3 (Mass. Super. Ct. Feb. 

12, 2018) (explicitly distinguishing between “a permanent injunction,” which occurs 

after a final judgment and thus requires “no inquiry into who would suffer irreparable 

harm,” and a preliminary injunction, where irreparable harm remains an “important 

criterion”).   

This distinction between permanent and preliminary injunctions makes good 

sense.  Permanent injunctive relief addresses the need to protect victorious claimants 

after the merits are resolved—when the defendant is a known wrongdoer and the 

only remaining question is the appropriate remedy.  Ferrone v. Rossi, 311 Mass. 

591, 593 (1942).  By contrast, a preliminary injunction exists to preserve the status 

quo and prevent irreparable harm before the merits are resolved—when a defendant 

still has “the freedom to act in ways not yet shown to be unlawful,” GTE Prods. 

Corp., 414 Mass. at 725–26, and the court’s assessment of the party’s rights may 

“not correspond to the final judgment,” Packaging Indus. Grp., 380 Mass. at 616.  
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At that early stage in the case, “it is only to prevent” irreparable harm “that a court 

is justified in interfering with the conduct of persons, or the use of property.”  

Carleton v. Rugg, 149 Mass. 550, 556 (1889); see Packaging Indus. Grp., 380 Mass. 

at 616 & 617 n.11 (preliminary injunctions serve narrow purpose of ensuring “a 

meaningful decision may be rendered” after merits are resolved, and “the only rights 

which may be irreparably lost are those not capable of vindication by a final 

judgment, rendered either at law or in equity”).  

Here, the Superior Court ignored the longstanding and binding precedent 

requiring a showing of irreparable harm before a preliminary injunction may issue.  

Indeed, the court cited cases involving only permanent injunctions to support its 

refusal to require irreparable harm—and therefore applied a legal standard 

inapplicable to these preliminary proceedings.  (RAII/394, 396-97; Add./ 69, 71-

72.)6 

The Superior Court’s reliance on permanent injunction precedent also caused 

it to extend preliminary relief far beyond its limited purpose.  The court concluded 

that Massport was entitled to a preliminary injunction “irrespective of whether it will 

suffer irreparable harm, simply to protect its legal rights . . . [as] the owner of Logan 

                                                 
6 See Ferrone, 311 Mass. 591 (1942) (reversing final decree dismissing request for 
permanent injunction); Doody v. Spurr, 315 Mass. 129 (1943) (upholding permanent 
injunction); Franchi v. Boulger, 12 Mass. App. Ct. 376 (1981) (reversing final 
judgment denying injunctive relief); Chesarone v. Pinewood Builders, Inc., 345 
Mass. 236, 240-241 (1962) (staying permanent injunctive relief pending remand). 
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Airport.”  (RAII/397; Add./72.)  But Massport’s purported “legal right” to prevent 

Turo from operating a platform that connects users who arrange handoffs at Logan 

has yet to be determined and may (and should) ultimately prove meritless.  

Packaging Indus. Grp., 380 Mass. at 616 (preliminary injunctions should issue only 

to prevent irreparable harm because judge’s assessment “may not correspond to the 

final judgment”).  And Turo has an interest “in a full hearing and in the freedom to 

act in ways not yet shown to be unlawful.”  GTE Prods. Corp., 414 Mass. at 725–

26; Dialogo, LLC v. Santiago-Bauza, 425 F.3d 1, 5 (1st Cir. 2005) (irreparable injury 

rule protects defendant’s rights).  For these reasons, courts do not intervene before 

trial to protect the yet-to-determined legal rights of property owners, as the Superior 

Court believed, but instead grant relief solely to protect against “harm that final relief 

cannot redress.”  See Packaging Indus. Grp., 380 Mass. at 616; Dialogo, 425 F.3d 

at 5 (“A preliminary injunction without a showing of irreparable injury would 

normally make little sense” because “the outcome is only a prediction” and “coercive 

relief is generally a bad idea unless shown to be necessary”). 

B. Interference with Property Rights Is Not Per Se Irreparable.  

Massport cannot tenably defend the Superior Court’s decision to grant a 

preliminary injunction “without a showing of irreparable harm” (RAII/394; 

Add./69) on the ground that all interference with property rights is per se irreparable.  
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That argument conflicts with precedent and principles of equity, which demand a 

case-by-case inquiry.   

Even in cases involving property rights, final relief can often redress the harm 

caused by a continuing trespass.  For example, physical encroachments can be 

removed after trial.  Franchi, 12 Mass. App. Ct. at 381 (mandatory injunction 

requiring removal of wall and monetary recovery for the harm suffered while the 

wall remained on plaintiff’s property).  Minor property damage can be rectified.  

Crowley v. J. C. Ryan Const., Inc., 356 Mass. 31, 35 (1969) (requiring defendant to 

restore drive to prior condition and pay damages to extent property sustained 

additional physical damage).  And a repeated trespass that causes minimal property 

damage can be stopped through a permanent injunction.  Doody, 315 Mass. at 133 

(awarding permanent injunction enjoining defendant from driving cars on plaintiff’s 

property).  As these cases show, a temporary impairment of property rights can be 

remedied by a monetary award and permanent injunction if the plaintiff succeeds on 

the merits.   

The argument that all forms of trespass are per se irreparable “confuses 

permanent alienation or destruction of real property, which is incapable of being 

reconveyed or restored, with a temporary action subject to reversal with 

compensation for loss suffered during the period of deprivation.”  Pub. Serv. Co. of 

N.H. v. Town of W. Newbury, 835 F.2d 380, 381–82 (1st Cir. 1987) (rejecting 
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argument “that any restraint on any interest in real property is per se irreparable 

injury”).  In cases involving destruction or “permanent alienation,” the “uniqueness 

of real property” establishes the requisite “showing of the irreparable nature of the 

harm.”  Id.  But in cases involving reversible action, the uniqueness of property is 

irrelevant because final relief can fully restore what the plaintiff has temporarily lost.  

Id. (affirming denial of preliminary injunction that would have enjoined removal of 

poles because poles could be reinstalled in the same location with costs recovered).  

Here, the status quo ante—an exceedingly small volume of personal vehicles using 

the public roadways of an airport—causes no permanent harm. 

A per se rule that irreparable harm automatically flows from the temporary 

impairment of property rights would also contravene the case-by-case determination 

that equity demands, inviting unjust and inappropriate results.  Lynch v. Union Inst. 

for Sav., 159 Mass. 306, 308–09 (1893) (equity requires “consideration of all the 

facts and circumstances which help to show what is just and right between the 

parties”).  In Gray v. Howell, for example, the Supreme Judicial Court determined a 

mandatory injunction was inequitable even though the defendant’s structures 

encroached on the plaintiff’s right-of-way.  292 Mass. 400, 403 (1935).  The Court 

explained that, while equity may demand the removal of encroaching structures in a 

“great majority of cases,” that result “has never been regarded as absolutely 

inflexible.”  Id.  Rather, “[e]ach case depends on its own circumstances” and courts 
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must determine whether an injunction should issue by exercising “sound discretion,” 

not applying rigid per se rules.  Id.   

Massachusetts precedent accords with Supreme Court decisions repeatedly 

rejecting “categorical rules” for granting injunctions as contrary to equitable 

principles.  E.g., eBay Inc. v. MercExchange, LLC, 547 U.S. 388, 393 (2006) 

(rejecting rule that an injunction automatically flows from a finding of patent 

infringement); Amoco Prod. Co. v. Vill. of Gambell, AK, 480 U.S. 531, 544–45 

(1987) (rejecting presumption of irreparable harm in environmental cases); 

Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982) (rejecting automatic-

injunction rule because injunctions do not “issue[] as of course” or “to restrain an 

act the injurious consequences of which are merely trifling”). 

As this wealth of precedent demonstrates, irreparable harm does not 

automatically flow from an alleged trespass.  This case involves at most a temporary 

or reversible impairment of property rights; Massport has not alleged, let alone 

shown, that Turo’s conduct threatens permanent damage to Logan.  Nor can 

Massport otherwise establish irreparable harm from Turo users’ handoffs at Logan, 

which occur on roadways open to the public and constitute the tiniest fraction of 

daily airport traffic.  (RAII/22, 62, 67, 390, 395; Add./65, 70.)  Indeed, Massport 

waited three years to even complain to Turo about Logan handoffs (RAI/52) and 

then delayed another three years in filing suit.  See Yarde Metals, Inc. v. New Eng. 
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Patriots L.P., 2003 WL 22304072, at * 8 (Mass. Super. Ct. Sept. 26, 2003) (no 

irreparable harm where party delayed six months in suing); Patriot Energy Grp., Inc. 

v. Kiley, 2014 WL 880880, at *11 (Mass. Super. Ct. Feb. 26, 2014) (unreasonable 

delay where movant sent letters alleging wrongdoing but delayed suing despite no 

response that alleged tort would be redressed). 

Moreover, Massport does not actually want to permanently exclude Turo 

users from Logan, but rather wants Turo to execute a Rental Car Agreement and pay 

the associated fees—quintessential money damages that can be recovered after trial.  

(RAI/52-53, 64-65, 68-78.)  If Massport succeeds on the merits, it can pursue a 

permanent injunction to ensure that Turo and its users “obtain[] due authorization 

from Massport” to use Logan’s roadways (RAI/60), and monetary damages would 

compensate Massport for its asserted “lost revenue” (RAI/55, 60).  At this stage, 

however, the Superior Court simply and wrongly held that Massport need not 

demonstrate irreparable harm, a clear legal error when granting a preliminary 

injunction. 

IV. CONCLUSION 

For the forgoing reasons, this Court should reverse the Order of the Superior 

Court granting Massport’s Motion for Preliminary Injunction.  
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Memorandum of Decision and Order Regarding Plaintiff's Motion for Preliminary
Injunction (Docket Entry No. 16):

Plaintiff Massachusetts Port Authority ("Massport") filed this action against defendants
Turo Inc. ("Turo"), RMG Motors LLC ("RMG"),2 and unnamed others (the "John Doe
Defendants" or, collectively with Turo and RMG, "Defendants") in June 2019. It alleges
that Defendants conduct for-profit "car sharing" operations at Boston. Logan
International Airport ("Logan" or "Logan Airport") without the approval of Massport,
which is legally empowered to regulate all commercial .activity at Logan Airport.
Massport claims that Defendants are, in effect, jointly running a rental car business at
Logan Airport without having entered into the requisite rental car agreement with
Massport, and without. paying .the fees and taxes that authorized rental car businesses
operating at Logan typically must pay. It accuses Defendants of, among other things,
violating Massport regulations, trespassing on Massport property, and engaging in
unfair and deceptive acts and practices in violation of G.L. c. 93A, § 2. Massport seeks
a declaratory judgment, damages, and injunctive relief. Turo and RMG, which are the
only responding Defendants, deny that they are engaged in any rental car business at
Logan Airport, and deny any liability to Massport on account of their car sharing
operations. Turo further argues that it is immune from liability to Massport under
Section 230 of the Communications Decency Act, 47 U.S.C. § 230. See Turo Inc.'s
Opposition to Motion for Preliminary Injunction ("Turo .Opp:," Docket Entry No. 18)
at 14-18.

On August 27, 2019, Massport filed a motion for preliminary injunction against Turo and
RMG .(the "Motion"). The stated goal of Massport's Motion is #o bar Turo and RMG frpm
continuing to operate at Logan Airport pending the final resolution of this action. Turo
and RMG filed separate writfien oppositions to Massport's Motion along with various
affidavits and other materials in support. All parties have thoroughly briefed the
question of whether a preliminary injunction should issue.

~ The other defendants identified in Massport's Firs# Amended Verified Complaint (the "Amended
Complaint," Docket Entry No. 10) are RMG Motors LLC, and John Doe Defendants 1-100.

2 Massport's Amended Complaint correctly identifies RMG as "RMG Motors, LLC," but its Motion and
supporting memorandum mistakenly refer to RMG as "RMG Development Group, LLC." The error
appears to be merely typographical in nature and does not affect the substance or outcome of Massport's
Motion.
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The Court conducted a hearing on Massport's Motion on November 13, 2019. Upon
consideration of the written submissions and the oral arguments of the parties, the

Court will ALLOW Massport's Motion for the reasons summarized, briefly, below.

Facts

The facts, taken from the allegations set forth in Massport's Amended Complaint and
the materials submitted by the parties, are as follows. See Doe v. Superintendent of
Schoo/s of Weston, ..461 Mass. 159, 160 (2011) (recounting facts taken from plaintiff's

complaint and attached exhibits in reviewing trial court's decision on preliminary
injunction motion).

Massport and ~ogan Airport

The Massachusetts Legislature created Massport as an independent public authority in
1956. See St. 1956, c. 465 (the "Enabling Act"). The Enabling Act grants Massport title
to, and possession of, Logan Airport. It gives Massport physical control over the
operation and maintenance of all Logan properties, and fiscal control over all rents, tolls,
charges, and revenues generated by Logan's operations. The Enabling Act also

authorizes Massport to collect fees and other charges for the use of Logan Airport, and
to establish rules and regulations governing activities at Logan.

Massport's general regulations for Logan Airport and the other airports under its control
are codified at 740 Code Mass. Regs. § 21.00, et seq. (the "General Regulations").3

Section 21.04 of Massport's General Regulations provides, in part, that,

(1) No person, unless duly authorized by the Executive
Director [of Massport], shall in or upon any area of the
Airport, including but not limited to any lobby, sidewalk,
stairway, roadway, Airport highway, or any other
appurtenance of the Airport:

(a) Sell, or offer for sale any article of merchandise.

(b) Carry on any commercial activity or conduct operations of
a commercial nature....

740 Code Mass. Regs. § 21.04(1)(b).

Massport has a separate set of regulations governing eomrnercial ground transportation

services at Logan Airport, which appear at 740 Code Mass. Regs. § 23.00, et seq.

3 The other airports controlled by Massport are Hanscom Field and Worcester Regional Airport. None of
the claims asserted by Massport in this action concern these other airports.

-2-
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(the "Ground - Transportation Regulations"). Section 23.08(1)(b) of Massport's Ground

Transportation Regulations provides, in part, that,

[n]o Operator or Driver shall solicit or transact car rental
business at Logan Airport except as authorized pursuant to a
current and valid agreement specifically permitting such
activities.

740 Code Mass. Regs. § 23.08(1)(b).

Rental Car Company Operations at Logan Airport

Consistent with its General .Regulations and its Ground Transportation Regulations,
Massport requires all entities conducting business at Logan Airport to obtain Masspo►t's
authorization to operate, typically in the form of an operating agreement. Amended
Complaint, ¶ 15. This al{ows Massport to collect fees from these businesses in return
for the privilege of operating at Logan, and to ensure safe and orderly operations at its
airport facilities.

All rental car companies that wish to operate at Logan Airport, whether they are based
on or off-airport, must enter into a written rental car agreement with Massport ("Rental
Car Agreement"). Id., ¶ 16. Massport's Rental Car Agreements require all rental car
companies to conduct their business operations out of Logan's Rental Car Center
("RCC") and to use Massport's Common Area Transit System ("CATS") to transport
passengers to and from airport terminals. Massport developed the RCC and CATS to
help reduce traffic and curbside congestion at Logan Airport, and to reduce emissions
from vehicles and buses on Logan's roads. Rental car companies are not permitted to
transact business on Logan's roadways, terminal curbsides, or anywhere else at Logan,
other than at the RCC. Id.

The Rental Car Agreements that Massport enters into with rental car companies also
impose various requirements on rental car companies, including, but not limited to:
minimum quality of service standards for vehicles and personnel; security requirements;
indemnity obligations to Massport and minimum insurance levels for general liability,
automobile liability, and workers' compensation policies; requirements regarding
disadvantaged business enterprises; and requirements for the payment of applicable
taxes and fees. Id., ¶ 18. As to insurance requirements, Massport requires that it be
listed as an additional insured on all rental car companies' policies.

A total of thirteen authorized rental car companies currently operate out of Logan's
RCC. Id., ¶ 20. Twelve of these companies have entered into a rental car agreement
and an RCC lease or sublease with Massport. Id. One rental car company does not
have a lease or sublease for space at the RCC, but it has entered into a rental car

-3-
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agreement with Massport and brings its customers to the RCC, where the customers

can transfer to the CATS for transportation to one or more of the airport's terminals. Id.

Massport's various Rental Car Agreements generate more than $80 million in revenue

for Massport annually. Id. Massport uses this revenue to pay the capital and operating

costs associated with Logan Airport's facilities, including the RCC, the CATS, and

Logan's roadways. Id.

Logan is a very busy airport. In 2018, almost 41 million people departed from and

arrived at Logan. Airport. Id., ¶ 24. That number represents an approximately thirty-six

percent (36%) increase in passenger traffic from 2013. Id. At present, Logan is the

16th busiest airport in the United States. /d.

The substantial growth in passenger traffic at Logan Airport has brought with it various

problems, including an increase in road and terminal curbside congestion. For

example, in 2018, average daily traffic at the Terminal A departures roadway was 8,078

vehicles, up, once again, nearly thirty percent (30%) from 2015. Id., ¶ 25. The

increased congestion on Logan's roadways and curbsides has caused significant delays

and safety risks. Id.

Turo

Turo is a Delaware corporation which maintains its principal place of business in San

Francisco, California. Turo describes itself as "an online platform that offers a

marketplace to engage in peer-to-peer car sharing." Affidavit of Alex Benn in Support of

Defendant Turo Inc.'s Opposition to Plaintiff's Motion for Preliminary Injunction ("Berm

Affidavit"), ¶ 4.4 Turo has a different business model from rental car companies. Id. It

does not own, lease, or rent a fleet of cars. Instead, Turo operates an Internet website

(www.turo.com) and provides mobile device applications through which Turo users can

share their cars. Id. Colloquially put, Turo is the "Airbnb" of private motor vehicles.

Turo has no office, rental counter, or other physical presence at Logan Airport. Id., ¶ 7.

Rather, Turo's business model works as follows.

A motor vehicle owner (referred to by Turo as a "host") lists his or her privately-owned

vehicle on Turo, indicating the vehicle's availability, price, and options for pickup. Id.,

¶ 5. A user seeking to rent a motor vehicle (referred to by Turo as a "guest") then uses

Turo to search vehicle listings, select and book a vehicle, and arrange with the vehicle's

4 Mr. Benn is Turo's President and has been emp►oyed by the company since 2012. Benn Aff., ¶ 3.
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owner to pick it up at a certain time and place.5 /d. Some users use Turo's online
platform to coordinate vehicle handoffs at or near Logan Airport. Id., ¶ 6. Turo does
not require hosts to offer vehicle delivery, however, and Turo does not (and cannot)
determine for its users where they will meet. Id.

Turo promotes and assists hosts and guests in entering infio car-sharing transactions in
a number of ways. For example, Turo provides hosts who use Turo with $1 million of
liability insurance for their vehicles. Amended Complaint, ¶ 28. It claims to enforce
"rigorous eligibility standards" for the vehicles that are made available on its platform,
provides 24/7 roadside service and emergency support to users, and screens
prospective guests before allowing them to rent avehicle. /d., ¶ 29. Turo also imposes
certain standardized policies on all rentals, including a cancellation policy, a cleaning
policy, a late return policy, a security deposit policy, a smoking policy, a pet policy, a
privacy policy, and standard terms of service. Id., ¶ 31.

Turo sets the rental prices for the motor vehicles listed on its platform "based on market
value, location, time of year, and other data sets." Id., ¶ 30. In exchange for its
services, Turo collects payment for the rental from the guest, retains a portion of the
payment as its fee, and remits the remainder of the payment to the Turo host. /d., ¶ 32.

Although Turo does not determine precisely where each guest picks up his or her rental
vehicle, Turo's website lists "three options for meeting travelers." Id., ¶ 33. They are:
(1) "Owners deliver to custom locations around town, within a set radius"; (2) "Owners
deliver to nearby airports"; and (3) "Travelers pick up the car at the owner's location."
Id. Turo expressly touts the ability of its guests to easily pickup a host vehicle at Logan
Airport as one of the advantages that it has over traditional car rental companies. See
id., ¶ 34 (showing Turo.com webpage which states, in part, "Airport Pickup Available —
Skip the rental counter," and includes a dedicated button for searching cars available at
"Boston Logan International Airport"). Turo consistently represents that it has more than
200 vehicles available to rent from Logan. Id., ¶ 37. Typically, Turo imposes a
surcharge of $4Q to $120 for airport delivery of vehicles, and it retains a portion of that
delivery fee as part of its compensation for having. facilitated the transaction. Id., ¶ 38.

The amount of revenue that Turo earns from host/guest car rentals originating at Logan
Airport is substantial. According to Turo's database, in 2018, Turo facilitated
approximately 3,783 trips in which the vehicle hand-off occurred at Logan. Affidavit of

5 Turo prefers the phrase "car-sharing" over the terms "rent' or "rental" to describe the short-term motor
vehicle transactions that it facilitates beCween its users. See Benn Aff., ¶ 9. The Court uses "rent' and
"rental" to describe Defendants' activities in this Decision and Order, however, because the transactions
they engage in undeniably involve "[c]onsideration paid ... for the use or occupation of property," which is
a classic definition of the term "rent." See Black's Law Dictionary 1410 (9th ed. 2009). See also Casco
Bay Finance Co., LLC v. Quincy Mutual Fire Ins. Co., 77 Mass. App. Ct. 913, 914 (2010) (citing and
applying definition of "rent' contained in Black's Law Dictionary).
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Jennifer -Sam in Support of Turo Inc.'s Opposition to Plaintiff's Motion for Preliminary

Injunction ("Sam Aff."), ¶ 4.6 Turo hosts earned approximately $999,000 from these

transactions, of which more than half (approximately $534,000) was retained by Turo. Id.

`[311L,

RMG is a Texas corporation that maintains a principal place of business in Cambridge,

Massachusetts. RMG uses the Turo platform to rent motor vehicles owned by RMG to

Turo guests. Although Turo markets itself as a peer-to-peer car sharing service, many

of the vehicles available on Turo are from rental car companies like RMG. Amended

Complaint, ¶ 39. On its website, www.rmgcorporate.com, RMG describes itself as an

apartment and car rental. company. Id., ¶ 43. RMG owns or leases various "premium

grade quality" vehicles that can be rented through Turo. /d., ¶ 40. On Turo's website,

RMG lists fourteen rental vehicles that it has available, including, but are not limited to,

an Alfa Romeo 4C, six different Porsches, a Jaguar F-Type S, and three Maseratis. /d.

All of RMG's vehicles can be picked up curbside at Logan Airport. Id. RMG typically

imposes an $85 surcharge for vehicles that are picked up at Logan, but it may waive the

surcharge for longer-term rentals. Id., ¶ 42.

It is undisputed in this proceeding that, unlike Turo, RMG periodically has a physical

presence at Logan Airport. Even RMG acknowledges that, on what it calls "rare

'occasions," it "has picked up or provided a vehicle to Turo guests at Logan Airport."

Defendant RMG's Memorandum in Opposition to Plaintiff's Motion for Preliminary

Injunction ("RMG Opp.," Docket Entry No. 17) at 5. According to RMG, this has

happened "only once or twice per month over the past 12 months," and only for

"particularly valued customers." Id. at 12.

The John Doe Defendants

The John Doe Defendants are additional individuals and/ar business entities that use

Turo's online platform to rent motor vehicles to guests at Logan Airport. Amended

Complaint, ¶ 5. In this way, the operations of the John Doe Defendants are similar to

those of RMG. Massport currently is unaware of the identity of specific John Doe

Defendants, but it expects to obtain such information in discovery, and it has reserved

the right to seek leave to further amend its Amended Complaint to add identified John

Doe Defendants as parties. /d.

6 Ms. Sam is Turo's Vice President of Financial Planning and Analysis, and has been employed by the

company since October 2018. Sam Aff., ¶ 3.
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Massport's Unsuccessful Attempts to Regulate Turo

Prior to filing suit, Massport unsuccessfully attempted to regulate Turo and persuade it
to enter into a written agreement authorizing Turo's operations at Logan Airport. In
2016 and 2018, Massport and its legal counsel sent a series of demand letters to Turo,
the first of which,. mailed in early April 2016, stated that Turo was "currently not in
compliance with [Massport's] regulations regarding any ... business activity" at Logan
and expressly invited Turo to execute a Rental Car Agreement. Amended Complaint,
¶ 46. Turo promptly responded with a letter from its Head of Government Relations,
which announced that "Turo is not a rental car company" and that, as a result, Turo is
"not subject to (Massport's] permitting requirements." Id., Exhibit B.

Massport's second letter to Turo, sent in late April 2016, was more direct. It
unambiguously ordered Turo to immediately "cease and desist" from the "solicitation of
new rental car or shared rental car business from [Logan] Airport's customers,"
including by "making any references on [Turn's] Internet website as to the availability of
any vehicles for hire and pickup at Boston Logan Airport...." Id., Exhibit C. No
response by Turo to Massport's second letter is noted in the record.

Massport's third and fourth letters to Turo, sent in May and June 2018, respectively,
include a second "cease and desist" warning, as well as a demand for relief under G.L.
c. 93A, the Commonwealth's Consumer Protection Act. Id., Exhibits D and E. Turn
responded with another letter in July 2018, which reiterated Turn's position that it "is not
a rental car company" and "is not subject to any Massport regulations that govern rental
car operations at Logan." Id., Exhibit F. Turn also denied that it has "engaged in any
unfair or deceptive conduct," and questioned Massport's standing to assert a claim
under G.L. c. 93A. Id.

Unable t~ resolve its impasse with Turo through negotiation, Massport commenced this
action against both Turo and RMG on June 3, 2019. In support of its request for
preliminary injunctive relief, Massport asserts that Turn's increased operations over time
have contributed to an increase in congestion on Logan Airport's roads and at airport
terminal; /d., ¶ 53. Massport also claims that 7uro and RMG are operating at a
significant competitive advantage vis-a-vis other rental car companies at Logan
because Turo and RMG "do not pay the fees and charges assessed to their
competitors, and they offer their customers pickup at terminal curbsides, parking lots or
other locations which their competitors are unable to access." /d., ~ 54.
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Discussion

The Court addresses. first whether Massport has demonstrated a right to receive the
injunctive relief it seeks in the circumstances of this case. The- Court then turns to the
question of whether, regardless of the strength of Massport's claims, Turo is immune
from liability under the CDA.

I. Massport's Right to Preliminary Injunctive Relief.

In order to obtain preliminary injunctive relief, Massport must show that: "(1) success is
likely on the merits; (2) irreparable harm will result from denial of the injunction; and
(3) the risk of irreparable harm to the moving party outweighs any similar risk of harm to
the opposing party." Cote-Whitacre v. Department of Pub. Health, 446 Mass. 350, 357
(2006),. citing Packaging Indus. Group, lnc. v. Cheney, 380 Mass. 609, 616-617 (1980).
Where a claim of trespass is involved, however, an injunction may enter without a
showing of irreparable harm because "[a] continuing trespass wrongfully interFeres with
the legal rights of the owner, and in the usual case those rights cannot be adequately
protected except by an injunction which will eliminate the trespass." Ferrone v. Rossi,
311 Mass. 591, 593 (1942) ("Perrone"). See also Franchi v. Boulger, 12 Mass. App. Ct.
376, 379-380 (1981) ("Franchi") (courts' "readiness to grant injunctions in trespass
cases derives from the historic notion that land is unique and that money is an
inadequate substitute"). The decision whether to grant or deny a request for a
preliminary injunction in a specific case is a matter within the discretion of the trial court.
See King v. Town Clerk of Townsend, 480 Mass. 7, 9 (2018).

This Court is .persuaded, based on all of the evidence presented and the particular
circumstances of this case, that Massport has satisfied all of the requirements to obtain
a preliminary injunction as explained below.

Likelihood of Success -- First, Massport has demonstrated a strong likelihood of
success an its claim that the operations of RMG and the John Doe Defendants at Logan
Airport cflnstitute an unlawful trespass. See Amended Complaint, Count II. "A
trespasser has been defined as ̀ a person who enters or remains upon land in the
possession of another without a privilege to do so, created by the possessor's consent
or otherwise."' Gage v. Westfield, 26 Klass. App. Ct. 681, 695 n.8 (1988), quoting
Restatement (Second) of Torts, § 329 (1965). A defendant's trespass "may be
actionable regardless of whether the conduct is reasonable or the harm measurable."
Rattigan v. Wile, 445 Mass. 850, 856 n.13 (2006} ("Rattigan").

Here, Massport undeniably owns and possesses Logan Airport. By coming onto
Lagan's premises and dropping off or picking up rental vehicles at the airport, including

curbside at Logan terminals, RMG and the John Doe Defendants undoubtedly are
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entering onto Massport's property without its consent. Even if RMG and the John Doe
Defendants' visits to Logan Airport are deemed to be reasonable in nature (i.e., limited
to driving and parking on Logan's roadways and parking lots for short periods of time),
they still can be held liable for trespass. See Rattigan, 445 Mass. at 856 n.13.
Accordingly, the Court concludes that RMG and the John Doe Defendants are likely to
be held liable to Massport for trespassing on Logan Airport property.

The Court likewise is persuaded that Massport has demonstrated a strong likelihood of
success on its claim that Turo, by facilitating RMG and the John Doe Defendants' motor
vehicle rental transactions at Logan Airport, is unlawfully aiding and abetting RMG and
the John Doe Defendants' acts of trespass. See Amended Complaint, Count III. In
order to prevail on its aiding and abetting claim, Massport must show that: (1) RMG and
the John Doe Defendants have committed trespass; (2) Turo knew that RMG and the
John Doe Defendants were committing trespass; and (3) Turo actively participated in or
substantially assisted in the commission of the trespass. See Go-Best Assets Ltd. v.
Citizens Bank of Mass., 463 Mass. 50, 64 (2012) ("Go-Besf').

As discussed above, the Court already has concluded that Massport is likely to succeed
on its trespass claim against RMG and the John Doe Defendants. Thus, the only
questions remaining are whether Turo is aware that RMG and the John Doe Defendants
are trespassing at Logan Airport, and whether Turo has "actively participated in or
substantially assisted in" those acts of trespass. See Go-Best, 463 Mass. at 64.

The answer to both questions is an unequivocal, "yes." Turo's own website, which
unabashedly touts that hundreds of vehicles (including numerous RMG vehicles) are
available for "Airport Pickup" at Logan (see Amended Complaint, ¶ 34), establishes
Turo's undeniable knowledge that RMG and other unidentified Turo hosts are regularly
entering onto Massport's property for the purpose of consummating rental transactions
with Turo guests. By Turo's own count, an average of at least ten such transactions
happens at Logan each day. Sam Aff., ¶ 4. Turo also has known, since at least April
2016, that Massport regards each rental car pickup or drop-off at Logan Airport by a
Turo host or guest to be an unauthorized violation of Massport's rights as Logan's "sole
owner ar~d operator." See Amended Complaint, Exhibit A. Accordingly, the Court
concludes, without difficulty, that Turo has been aware for several years that RMG and
the John Doe Defendants have been committing trespass at Logan Airport. See Go-
Best, 463 Mass. at 64.

Turo also participates in and assists RMG and the John Doe Defendants' acts of
trespass at Logan Airport by, among other things: providing the online platForm that
RMG and the John Doe Defendants utilize to facilitate rental transactions occurring at
Logan; explicitly announcing on its online platform that vehicles are available for pickup
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at Logan; providing RMG and the John Doe Defendants with $1 million of liability
insurance for rental vehicles occurring at Logan; and collecting payments from Turo
guests for rentals occurring at Logan. Amended Complaint, ¶¶ 28-32. These activities
by Turo cannot reasonably be described as anything less than "active participation" in,
and "substantial assistance" rendered to, RMG and the John Doe Defendants' rental
transactions involving Logan Airport. Accordingly, the Court concludes, again without
difficulty, that Turo has actively participated in or substantially assisted in RMG and the
John Doe Defendants' acts of trespass, and that Massport is likely to prevail on its claim
against Turo for aiding and abetting RMG and the John Doe Defendants' acts of
trespass as a result.' See. Go-Best, 463 Mass. at 64.

Irreparable Harm -- Second, this Court need not determine whether Massport will suffer
irreparable harm if its request for a preliminary injunction prohibiting Turo and RMG
from continuing their business activities involving Logan Airport is denied.$ As
previously noted,' Massachusetts courts repeatedly have granted injunctions to property
owners to protect against continuing trespasses to their land. See; e.g., Ferrone, 311
Mass. at 591; Doody v. Spurr, 315 Mass. -129, 134 (1943) (noting that "[a]n injunction is
an appropriate remedy to enjoin repeated trespasses, even though no substantial
damage is thereby incurred by the landowner"); Franchi, 12 Mass. App. Ct. at 379-380;
Chesarone v. Pinewood Builders, Inc., 345 Mass. 236, 240-241 (1962) (noting that "[a]
particular piece of real estate cannot be replaced by any sum of money, however large,
and one who wants a particular estate for a specific use, if deprived of his rights, cannot
be said to receive an exact equivalent or complete indemnity by the payment of a sum
of money ... [t)o determine that an injunction is unavailable is to enable the encroaching
party to take rights in realty from the owner"). Because Massport is likely to succeed on
its trespass claim against RMG and the John Doe Defendants and on its claim of aiding
and abetting trespass against Turo, this Court need not and does not reach the issue of

Turo argues that Massport must show an "unlawful intent" on Turo's part in order to prevail on its aiding
and abetting claim, citing the United States District Court's decision in Payton v. Abbott Labs, 512 F.
Supp. 1031, 1035 (D. Mass. 1981) ("Payton"). Turo Opp. at 12-14. An examination of the Payton
decision, however, discloses that "unlawful intenf' in this context means only "knowledge that the other
party is brEaching a duty and the in#ent to assist that party's actions." Payton, 512 F. Supp. at 1035. As
discussed above, both of these elements are satisfied in the present case.

$ Massport argues that, because it is a governmental entity which seeks to enforce a statute or a
declared policy of the Legislature, it need not demonstrate irreparable harm in order to obtain a
preliminary injunction against Turo and RMG. See Plaintiff's Memorandum in Support of Motion for
Preliminary Injunction at 6. See also LeClair v. Norwell, 430 Mass. 328, 331 (1999) ("When a private
party seeks a preliminary injunction, the moving party is required to show that an irreparable injury would
occur without immediate injunctive relief .... When, however, a suit is brought either by the government or
a citizen acting as a private attorney general to enforce a statute or a declared policy of the Legislature
irreparable harm is not required."). Turo and RMG disagree that no showing of irreparable harm is
required. The Court need not resolve this particular legal question, however, because, as noted above,
Massport seeks to enjoin Defendants' continuing acts of trespass, which typically "cannot be adequately
protected [against] except by an injunction which will eliminate, the trespass." Ferrone, 311 Mass. at 593.

-10-
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whether Massport will suffer irreparable harm if its request for a preliminary injunction is

denied. Massport is entitled to the issuance of a preliminary injunctive, irrespective of

whether it is at risk of sustaining irreparable harm, simply to protect its "legal rights ...

[as] the owner" of Logan Airport. Perrone, 311 Mass. at 593. No proof of irreparable

harm is necessary.

Balance of the Harms -- Third, to .the extent that it is a factor in trespass cases (see

Perrone, supra), the Court finds that the balance of harms. favors Massport. The

Legislature, by statute; has entrusted the operation of Logan Airport to Massport. See

St. 1956, c. 465. Turo's and RMG's failure to obtain approval from Massport to engage

in car rentals at Logan Airport interferes with Massport's ability to maintain overall order

and safety on Logan's roadways and at curbsides near airport terminals. Massport has

attempted to address the issues of congestion and public safety at Logan Airport, in

parfi, by consolidating the activities of the numerous other approved rental car

companies operating at Logan at the airport's RCC. RMG and the John Doe

Defendants, through their unregulated commercial activities at Logan, are undermining

those efforts. The Massachusetts Supreme Judicial Court has held that, in preliminary

injunction proceedings involving public entities, the court must look to whether the

"requested order promotes the public interest, or, alternatively, that the equitable relief

will not adversely affect the public." Commonwealth v. Mass. CR/NG, 392 Mass. 79, 89

(1984) ("Mass. CR/NC"). Massport's requested preliminary injunction clearly promotes

the public interest by reducing congestion and enhancing public safety at Logan Airport,

if only incrementally. Any resulting harm that may be suffered by Defendants (which, in

any event, is likely to be largely economic in nature) must give way to these

considerations. See King v. Shank, 92 Mass. App. Ct. 837, 846 (2018), rev. granted

sub nom. King v. Spofi~ord, 479 Mass. 1105 (218), and affd sub nom. King v. Town

Clerk of Townsend, 480 Mass. 7 (2018) (explaining that, "[i]n a case such as this,

involving the interpretation of a sfiatute that affects the public, the overriding

consideration is where the public interest lies [citing Mass. CRIN~, 392 Mass. at 89]").

I I. Tyro's Alleged Immunity Under the CDA.

Turo furt~:~er argues that, irrespective of whether it has aided and abetted RMG and the

John Doe Defendants' acts of trespass at Logan Airport, it is immune from liability under

Section 230 of the Communications Decency Act ("CDA"), 47 U.S.C. § 230. Turo Opp.

at 14. The CDA "shields conduct if the defendant (1) is a provider or user of an

interactive computer service; (2) the claim is based on information provided by another

information content provider; and (3) the claim would treat [the defendant] as the

publisher or speaker of that information." Jane Doe No. 1 v. Backpage.com, LLC, 817

F.3d 12, 19 (1st Cir. 2016) ("~ackpage.com"). See Universal Commc'n Sys., lnc. v.
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Lycos, Inc., 478 F.3d 413, 418 (1st Cir. 2007) (Lycos) (same). Courts have held that
immunity under the CDA "should be broadly construed." Lycos, 478 F.3d at 419.

An examination. of the relevant case law and the facts shows that Turo's assertion of

immunity under the CDA is seriously flawed. Massport's claims against Turo go beyond
treating Turo as the "publisher or speaker" of information. Lycos, 478 F.3d at 418. See
Backpage.com, 81fi F.3d at 19 ("The ultimate question, though, does not depend on the

form of the asserted cause of action; rather, it depends on whether the cause of action

necessarily requires that the defendant be treated as the publisher or speaker of

content provided by another."). The Court already has found that Turo actively

participates in and substantially assists RMG and the John Doe Defendants' acts of

trespass at Logan Airport in a variety of material ways, including by accepting and

processing payment for their associated car rental transactions. These undisputed facts

establish that Turo is, in a very real sense, much more than a mere "publisher or

speaker of information." See HomeAway.com, lnc. v. City of Santa Monica, 918 F.3d
676, 680-684 (9th Cir. 2019) ("Santa Monica") (rejecting claim .from online vacation

rental hosting platforms, HomeAway.com and Airbnb, that they were immune from
liability under the CDA). See also Dyroff v. Ultimate Software Grp., /nc., 934 F.3d 1093,

1098 (9th Cir. 2019) (noting that in Santa Monica "vacation rental platForms

[HomeAway.com and Airbnb] did not face liability for the content of their listings; rather

liability arose from facilitating unlicensed booking transactions"). Accordingly, the Court

concludes that the CDA does not provide Turo with immunity from Massport's claims in

this action.9

9 Turo claims elsewhere in its opposition papers that "it will prevail on its other affirmative defenses and
counterclaims, including under the Equal Protection and Dormant Commerce Clauses." Turo Opp. at 18.
It offers, however, no explanation or argument about these additional affirmative defenses and
counterclaims. Accordingly, the Court deems them to be waived for purposes of Massport's motion for
preliminary injunction.

~•~
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Order

For the foregoing reasons, plaintiff Massachusetts Port Authority's Motion for
Preliminary Injunction (Docket Entry No. 16) is ALLOWED.

IT IS HEREBY ORDERED THR~T, effective April 1, 2020, and until further order of this
Court, defendants Turo Inc. ("Turo") and RMG Motors LLC, and their officers, agents,
servants, employees, attorneys, successors and assigns, and all persons acting in
concert or participation with them, whether directly or indirectly, through any
corporation, trust or other device, who receive actual or constructive notice of this Order
(collectively, the "Restrained Parties"), are enjoined and restrained from conducting any
commercial activity at Boston Logan International Airport ("Logan Airport") without
written authorization from the Massachusetts Port ..Authority. Such prohibited
commercial activity shall include, but is not limited to:

1. Listing or permitting motor vehicles to be listed on Turo's website, or by
means of any other Turo application, as available for pickup or drop-off at
Logan Airport;

2. Accepting reservations or payments for, or otherwise facilitating in any
way, mofior vehicle car-sharing or rental transactions originating and/or
ending at Logan Airport;

3. Travelling on any roadways at Logan Airport in order to pickup or drop-off
a motor vehicle for any Turo user or guest; and

4. Dropping off or picking yap motor vehicles for car-sharing or rental
anywhere at Logan Airport, including but not limited to roadways, terminal
curbsides, or Logan Airport parking lots.

Brian .Davis
Associate Justice of the Superior Court

Date: January 22, 2020

-13-
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§ 230. Protection for private blocking and screening of offensive material, 47 USCA § 230

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

KeyCite Yellow Flag - Negative Treatment
 Proposed Legislation

United States Code Annotated
Title 47. Telecommunications (Refs & Annos)

Chapter 5. Wire or Radio Communication (Refs & Annos)
Subchapter II. Common Carriers (Refs & Annos)

Part I. Common Carrier Regulation

47 U.S.C.A. § 230

§ 230. Protection for private blocking and screening of offensive material

Effective: April 11, 2018

Currentness

(a) Findings
 

The Congress finds the following:
 

(1) The rapidly developing array of Internet and other interactive computer services available to individual Americans 
represent an extraordinary advance in the availability of educational and informational resources to our citizens.

 

(2) These services offer users a great degree of control over the information that they receive, as well as the potential for 
even greater control in the future as technology develops.

 

(3) The Internet and other interactive computer services offer a forum for a true diversity of political discourse, unique 
opportunities for cultural development, and myriad avenues for intellectual activity.

 

(4) The Internet and other interactive computer services have flourished, to the benefit of all Americans, with a minimum 
of government regulation.

 

(5) Increasingly Americans are relying on interactive media for a variety of political, educational, cultural, and 
entertainment services.

 

(b) Policy
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It is the policy of the United States--
 

(1) to promote the continued development of the Internet and other interactive computer services and other interactive 
media;

 

(2) to preserve the vibrant and competitive free market that presently exists for the Internet and other interactive computer 
services, unfettered by Federal or State regulation;

 

(3) to encourage the development of technologies which maximize user control over what information is received by 
individuals, families, and schools who use the Internet and other interactive computer services;

 

(4) to remove disincentives for the development and utilization of blocking and filtering technologies that empower parents 
to restrict their children’s access to objectionable or inappropriate online material; and

 

(5) to ensure vigorous enforcement of Federal criminal laws to deter and punish trafficking in obscenity, stalking, and 
harassment by means of computer.

 

(c) Protection for “Good Samaritan” blocking and screening of offensive material
 

(1) Treatment of publisher or speaker
 

No provider or user of an interactive computer service shall be treated as the publisher or speaker of any information 
provided by another information content provider.

 

(2) Civil liability
 

No provider or user of an interactive computer service shall be held liable on account of--
 

(A) any action voluntarily taken in good faith to restrict access to or availability of material that the provider or user 
considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or otherwise objectionable, whether or 
not such material is constitutionally protected; or

 

(B) any action taken to enable or make available to information content providers or others the technical means to 
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restrict access to material described in paragraph (1).1

 

(d) Obligations of interactive computer service
 

A provider of interactive computer service shall, at the time of entering an agreement with a customer for the provision of 
interactive computer service and in a manner deemed appropriate by the provider, notify such customer that parental control 
protections (such as computer hardware, software, or filtering services) are commercially available that may assist the 
customer in limiting access to material that is harmful to minors. Such notice shall identify, or provide the customer with 
access to information identifying, current providers of such protections.
 

(e) Effect on other laws
 

(1) No effect on criminal law
 

Nothing in this section shall be construed to impair the enforcement of section 223 or 231 of this title, chapter 71 (relating 
to obscenity) or 110 (relating to sexual exploitation of children) of Title 18, or any other Federal criminal statute.

 

(2) No effect on intellectual property law
 

Nothing in this section shall be construed to limit or expand any law pertaining to intellectual property.
 

(3) State law
 

Nothing in this section shall be construed to prevent any State from enforcing any State law that is consistent with this 
section. No cause of action may be brought and no liability may be imposed under any State or local law that is 
inconsistent with this section.

 

(4) No effect on communications privacy law
 

Nothing in this section shall be construed to limit the application of the Electronic Communications Privacy Act of 1986 or 
any of the amendments made by such Act, or any similar State law.

 

(5) No effect on sex trafficking law
 

Nothing in this section (other than subsection (c)(2)(A)) shall be construed to impair or limit--
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(A) any claim in a civil action brought under section 1595 of Title 18, if the conduct underlying the claim constitutes a 
violation of section 1591 of that title;

 

(B) any charge in a criminal prosecution brought under State law if the conduct underlying the charge would constitute a 
violation of section 1591 of Title 18; or

 

(C) any charge in a criminal prosecution brought under State law if the conduct underlying the charge would constitute a 
violation of section 2421A of Title 18, and promotion or facilitation of prostitution is illegal in the jurisdiction where the 
defendant’s promotion or facilitation of prostitution was targeted.

 

(f) Definitions
 

As used in this section:
 

(1) Internet
 

The term “Internet” means the international computer network of both Federal and non-Federal interoperable packet 
switched data networks.

 

(2) Interactive computer service
 

The term “interactive computer service” means any information service, system, or access software provider that provides 
or enables computer access by multiple users to a computer server, including specifically a service or system that provides 
access to the Internet and such systems operated or services offered by libraries or educational institutions.

 

(3) Information content provider
 

The term “information content provider” means any person or entity that is responsible, in whole or in part, for the creation 
or development of information provided through the Internet or any other interactive computer service.

 

(4) Access software provider
 

The term “access software provider” means a provider of software (including client or server software), or enabling tools 
that do any one or more of the following:
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(A) filter, screen, allow, or disallow content;
 

(B) pick, choose, analyze, or digest content; or
 

(C) transmit, receive, display, forward, cache, search, subset, organize, reorganize, or translate content.
 

CREDIT(S)

(June 19, 1934, c. 652, Title II, § 230, as added Pub.L. 104-104, Title V, § 509, Feb. 8, 1996, 110 Stat. 137; amended Pub.L. 
105-277, Div. C, Title XIV, § 1404(a), Oct. 21, 1998, 112 Stat. 2681-739; Pub.L. 115-164, § 4(a), Apr. 11, 2018, 132 Stat. 
1254.)
 

Notes of Decisions (193)

Footnotes

1

So in original. Probably should be “subparagraph (A)”.

47 U.S.C.A. § 230, 47 USCA § 230
Current through P.L. 116-150.
End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite citing references available

Massachusetts General Laws Annotated
Part III. Courts, Judicial Officers and Proceedings in Civil Cases (Ch. 211-262)

Title II. Actions and Proceedings Therein (Ch. 223-236)
Chapter 231. Pleading and Practice (Refs & Annos)

M.G.L.A. 231 § 118

§ 118. Temporary appellate relief from interlocutory orders; appeals to appeals court or supreme judicial court

Effective: November 5, 2012

Currentness

A party aggrieved by an interlocutory order of a trial court justice in the superior court department, the housing court 
department, the land court department, the juvenile court department or the probate and family court department may file, 
within thirty days of the entry of such order, a petition in the appropriate appellate court seeking relief from such order. A 
single justice of the appellate court may, in his discretion, grant the same relief as an appellate court is authorized to grant 
pending an appeal under section one hundred and seventeen. If the petition is filed with respect to a discovery order and is 
denied, the single justice may, after such hearing as the single justice in his discretion deems appropriate, require the 
petitioning party or the attorney advising the petition or both of them to pay to the party who opposed the petition the 
reasonable expenses incurred in opposing the petition, including attorney’s fees, unless the court finds that the filing of the 
petition was substantially justified or that other circumstances make an award of expenses unjust.
 

A party aggrieved by an interlocutory order of a trial court justice in the superior court department, the housing court 
department, the land court department or the probate and family court department, granting, continuing, modifying, refusing 
or dissolving a preliminary injunction, or refusing to dissolve a preliminary injunction, or a party aggrieved by an 
interlocutory order of a single justice of the appellate court granting a petition for relief from such an order, may appeal 
therefrom to the appeals court or, subject to the provisions of section ten of chapter two hundred and eleven A, to the 
supreme judicial court, which shall affirm, modify, vacate, set aside, reverse the order or remand the cause and direct the 
entry of such appropriate order as may be just under the circumstances. An appeal under this paragraph shall be taken within 
thirty days of the date of the entry of the interlocutory order and in accordance with the Massachusetts rules of appellate 
procedure. Pursuant to action taken by the appellate court the cause shall be remanded to the trial court for further 
proceedings.
 

The filing of a petition hereunder shall not suspend the execution of the order which is the subject of the petition, except as 
otherwise ordered by a single justice of the appellate court.
 

Credits

Added by St.1973, c. 1114, § 202. Amended by St.1977, c. 405; St.1981, c. 84; St.1981, c. 795, § 10A; St.1982, c. 65; 
St.1987, c. 208, §§ 1, 2; St.1992, c. 133, § 562; St.2012, c. 240, § 33, eff. Nov. 5, 2012.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-1

§ 1-1. Definitions

Currentness

As used in this act, the following words and terms shall have the following meanings, unless the context shall indicate another
or different meaning or intent:

(a) The term “airport properties” shall include the General Edward Lawrence Logan International Airport, hereinafter called
Logan Airport, and Lawrence G. Hanscom field, together with all buildings and other facilities and all equipment, appurtenances,
property, rights, easements and interests formerly acquired or leased by the commonwealth in connection with the construction
or the operation thereof and which were in the charge of the state airport management board on February seventeenth, nineteen
hundred and fifty-nine, and together with all the land and buildings thereon at Logan Airport formerly owned, used or controlled
by the military division of the commonwealth for purposes of the Air National Guard, including a certain parcel of land and
the buildings thereon, now or formerly owned, used or controlled by said military division at the Logan Airport, bounded and
described as follows:

Beginning at a point at the intersection of the major and minor axis of the General Edward Lawrence Logan International Airport
in latitude three thousand five hundred sixty-four and forty-six hundredths (N3564.46) feet north and longitude ten thousand
nine hundred thirty-one and fifty-three hundredths (E10931.53) feet east; thence north fifty-eight degrees thirty-five minutes
and thirty-two seconds west (N 58° 35′ 32″ W), six hundred forty-four and forty-one hundredths (644.41′) feet to a point; thence
south thirty-one degrees, twenty-four minutes, and twenty-eight seconds west (S 31° 24′ 28″ W) fifty and fifty hundredths
(50.50) feet to the point of beginning, point A; thence continuing south thirty-one degrees twenty-four minutes and twenty-
eight seconds west (S 31° 24′ 28″ W) six hundred forty-seven and sixty hundredths (647.60′) feet to point B; thence turning and
running north sixty-nine degrees forty-seven minutes and two seconds west (N 69° 47′ 02″ W), six hundred twenty-four and
twenty-eight hundredths (624.28′) feet to point C; thence turning and running south thirty-one degrees, twenty-seven minutes
and fifty-eight seconds west (S 31° 27′ 58″ W) twelve and seventy-five hundredths (12.75′) feet to point D, thence turning and
running north fifty-eight degrees, thirty-two minutes and two seconds west (N 58° 32′ 02″ W) four hundred seventy-one and
thirty-three hundredths (471.33) feet to point E, thence turning and running north forty degrees three minutes and twenty-six
seconds east (N 40° 03′ 26″ E), two hundred ninety-seven and eleven hundredths (297.11) feet to point F; thence turning and
running south forty-nine degrees thirty-six minutes and two seconds east (S 49° 36′ 02″ E) twenty-nine and forty hundredths
(29.40′) feet to point G; thence curving in an easterly direction with a radius of one hundred thirty-five and no hundredths (R
135.00′) feet and length of arc of one hundred eighty-nine and fifty hundredths (L 189.50′) feet to point H; thence running north
forty-nine degrees, fifty-nine minutes, and thirty-six seconds east (N 49° 59′ 36″ E), twenty-six and sixty hundredths (26.60′)
feet to point J; thence turning and running south forty degrees, no minutes and twenty-four seconds east (S 40° 00′ 24″ E)
six and twenty hundredths (6.20′) feet to point K; thence turning and running north forty-nine degrees, fifty-nine minutes and
thirty-six seconds east (N 49° 59′ 36″ E) three hundred ninety-three and no hundredths (393.00′) feet to point L; thence turning
and running south seventy-nine degrees, twenty-eight minutes and forty seconds east (S 79° 28′ 40″ E), sixty-one and thirty-
eight hundredths (61.38′) feet to point M; thence turning and running south fifty-seven degrees, thirty-five minutes and thirty-
two seconds east (S 57° 35′ 32″ E), six hundred sixty-two and no hundredths (662.00′) feet, to point A, the point of beginning.
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The location of the intersection of the major and minor axis is fixed by a distance, called longitude, in feet, from a meridian
passing through the center of the apex of the dome of the State House in Boston, and by a distance called latitude, in feet,
from a line at right angles to said meridian and passing through the said center of the apex of the State House dome and the
bearings refer to the true meridian.

(a ½ ) The words advisory board shall mean the advisory board established pursuant to section 36 of this act.

(b) The word “Authority” shall mean the Massachusetts Port Authority created by section two or, if said Authority shall be
abolished, the board, body or commission succeeding to the principal functions thereof or to whom the powers given by this
act to the Authority shall be given by law.

(c) The word “city” shall mean the city of Boston.

(d) The word “cost”, as applied to any additional facility financed under the provisions of this act or any extensions, enlargements
or improvements of any project, shall embrace the cost of construction or acquisition, the cost of all labor, materials, machinery
and equipment, the cost of all lands, property, rights, easements and interests acquired by the Authority in connection with
the project, financing charges, interest prior to and during construction and for one year after completion of construction, cost
of removal or relocation of any public utilities facilities, cost of traffic estimates and of engineering and legal services, plans,
specifications, surveys, estimates of cost and of revenues, other expenses necessary or incident to determining the feasibility or
practicability of the project, administrative expense, and such other expense as may be necessary or incident to the construction
or acquisition of such additional facility or such extensions, enlargements or improvements, the financing thereof and the
issuance of revenue bonds under the provisions of this act and placing the project in operation. Any obligation or expense
hereafter incurred at the request of the Authority by the department of public works, the department of conservation and
recreation or by the highway department of the city or by any other governmental agency for engineering and legal services
in connection with the construction of a project and the financing thereof shall be regarded as a part of the cost of the project
and shall be assumed and paid by the Authority, or reimbursed to the commonwealth or to the city or to such agency out of the
proceeds of the revenue bonds hereinafter authorized.

(e) The term “current expenses” shall mean the Authority's reasonable and necessary current expenses of maintaining, repairing
and operating the projects and shall include, without limiting the generality of the foregoing, all administrative expenses,
insurance premiums, fees and expenses of the Trustee, engineering expenses relating to operation and maintenance, legal
expenses, charges of the paying agents, any taxes which may be lawfully imposed on the Authority or its income or operations or
the property under its control and reserves for such taxes, any payments made by the Authority in lieu of taxes pursuant to section
seventeen and reserves for such payments, ordinary and usual expenses of maintenance and repair, which may include expenses
not annually recurring, and any other expenses required to be paid by the Authority under the provisions of the trust agreement
hereinafter mentioned or by law, but shall not include any reserves for operation, maintenance or repair, whether current or
nonannually recurring, or any allowance for depreciation of transfers to the credit of the sinking fund for the revenue bonds.

(f) The term “fiscal year” shall be deemed to be the period commencing on the first day of July and ending on the last day
of June of the following year.

(g) The words “Mystic River bridge” shall mean the bridge heretofore constructed and financed by the Mystic River Bridge
Authority under the provisions of chapter five hundred and sixty-two of the acts of nineteen hundred and forty-six, as amended
by chapter six hundred and twenty-six of the acts of nineteen hundred and forty-seven and by chapter four hundred and thirty-
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two of the acts of nineteen hundred and fifty-four, together with its approaches and approach facilities and all buildings and
other facilities constructed, and all equipment, appurtenances, property, rights, easements and interests acquired or leased, by
the Mystic River Bridge Authority in connection with the construction or the operation thereof.

(h) The term “Mystic River Bridge Revenue Bonds” shall mean the bonds, dated September first, nineteen hundred and forty-
seven, and designated “Mystic River Bridge Authority Bridge Revenue Bonds (Boston--Chelsea Bridge)”, which were issued
by the Mystic River Bridge Authority under the provisions of said chapter five hundred and sixty-two of the acts of nineteen
hundred and forty-six, as amended, for paying the cost of the Mystic River bridge.

(i) The term “port properties” shall embrace all lands, piers and other structures and facilities and all equipment, appurtenances,
property, rights, easements and interests acquired or leased by the commonwealth in the port of Boston and in charge of the
port of Boston commission.

The term “port of Boston” shall mean all of the tidewater lying westerly of the following described line: Point Allerton to the
northeasterly side of Green island, thence to the southerly point of Deer island, thence to the northeasterly corner of President
Roads anchorage basin, thence along the northerly side of said anchorage basin, thence along the westerly end of said anchorage
basin and a line in extension thereof to the northerly line of the thirty-five-foot main ship channel, thence along the northerly line
of the main ship channel to the Bird island anchorage basin, thence along the easterly end and northerly side of said Bird island
anchorage basin to an intersection of the southeasterly side line of Jeffries street extended southwesterly, thence northeasterly
along said line extended and the southeasterly side line of Jeffries street to Maverick street, excepting therefrom all of the
tidewater now or formerly in the cities of Somerville, Cambridge, and Boston bounded on the seaward side by a line beginning
at a point in the Charlestown section of the city of Boston having co-ordinates X =718,435.88 and Y =499,894.43 on the
Massachusetts Co-ordinate System (Mainland Zone) as established by chapter forty-seven of the acts of nineteen hundred and
forty-one, and extending thence, crossing the Charles river by a line bearing south 27° 50′ 07″ east, parallel to and approximately
sixty feet easterly from the center line of the Charlestown bridge to the northerly street line of Commercial street; thence
following said street line northeasterly, easterly and southeasterly to the easterly street line of Atlantic avenue; thence following
said line of Atlantic avenue and an extension thereof southerly to a point on the extension of a line parallel to the center line
of the Northern avenue bridge and approximately fifty feet distant southwesterly therefrom; thence following said line parallel
to the center line of Northern avenue bridge south 61° 23′ 02″ east to the intersection of said line and the harbor line of the
westerly side of Fort Point channel as established by section two of chapter one hundred and seventy of the acts of eighteen
hundred and eighty; thence southwesterly by said harbor line to point I of the harbor line established by section two of said
chapter one hundred and seventy; thence southwesterly by the harbor line by the arc of a circle having a radius of three hundred
and thirty-eight feet about one hundred and fifty-seven feet to point H′ as established by section one of chapter two hundred
and seventy-eight of the acts of nineteen hundred and twenty-nine; thence by the harbor line to the left by the arc of a circle
having a radius of seven hundred and fifty feet to a point G′, said G′ being the intersection of said arc and the harbor line as
established by section one of chapter two hundred and thirty-two of the acts of eighteen hundred and seventy-three.

Neither the term “port properties” nor the term “port of Boston” shall include the trade and transportation center or any part
thereof authorized by this act.

(j) The word “project” shall mean the Mystic River bridge, the airport properties, the port properties, or any additional facility,
including the trade and transportation center, financed or acquired under the provisions of this act, together with all property,
rights, easements and interests pertaining thereto or acquired for the construction or the operation thereof.

(k) The word “series” shall apply to any revenue bonds or revenue refunding bonds issued serially under the provisions of
sections eight, nine or nineteen, or to any additional bonds of the same series issued under the provisions of section ten.
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(l ) The word “treasurer” shall mean the treasurer and receiver-general of the commonwealth.

(m) The word “Trustee” shall mean the bank or trust company acting as trustee under the trust agreement hereinafter mentioned.

(n) The term “trust agreement” shall mean the trust agreement made and entered into by and between the Authority and the
Trustee under the provisions of section twelve.

(o ) The term “South Station Area” shall mean the area of the city bounded generally by Summer Street, by Atlantic Avenue
as extended to the Fort Point Channel, and by said Channel.

(p) The term “trade and transportation center” shall mean a project consisting of one or more areas, buildings, structures,
improvements and accommodations necessary, convenient or desirable in the opinion of the Authority for the development and
improvement of commerce in the city and the metropolitan area surrounding the city and for the more expeditious handling
of such commerce, including, but not limited to, terminal and related facilities for ground transportation of all kinds, heliport
facilities, off street parking facilities, offices, storage, warehouse marketing, display, and exhibition facilities, custom houses,
custom stores, inspection and appraisal facilities, and hotel and motel accommodations.

In no event shall the Authority be permitted to operate or manage directly any hotel or motel accommodation, retail store,
restaurant, or off-street parking facility forming a part of the trade and transportation center.

Nothing in this act shall authorize the constructing or leasing of any facility of a multi-commodity retail establishment of the
type commonly known as a department store, and in no event may more than an aggregate of fifteen per cent of the total floor
area of the trade and transportation center be used for retail and service activities not directly related to trade and transportation
or customs functions.

Credits
St.1956, c. 465, § 1. Amended by St.1958, c. 599, § 1; St.1967, c. 719, §§ 1 to 4; St.1967, c. 869, § 4; St.2003, c. 26, § 513,
eff. July 1, 2003; St.2009, c. 25, § 127, eff. July 1, 2009.

Notes of Decisions (1)

M.G.L.A. 91 App. § 1-1, MA ST 91 App. § 1-1
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-2

§ 1-2. Authority created; status; membership; terms of office, compensation

Currentness

There is hereby created and placed in the department of public works a body politic and corporate to be known as the
Massachusetts Port Authority, which shall not be subject to the supervision or regulation of the department of public works or of
any department, commission, board, bureau or agency of the commonwealth except to the extent and in the manner provided in
this act. The Authority is hereby constituted a public instrumentality and the exercise by the Authority of the powers conferred
by this act shall be deemed and held to be the performance of an essential governmental function.

The Authority shall consist of 7 members; 6 of whom shall be appointed by the governor and 1 of whom shall be appointed by
the Massachusetts Port Authority Community Advisory Committee in accordance with this act and according to the by-laws of
said Committee. Members shall serve for a term of 7 years. Not more than four of such members shall be of the same political
party, and shall include persons with extensive experience in the fields of engineering, finance and commerce, and shall include
a bona fide representative of a national or international labor organization, free of communist influence or domination which
organization shall have the nature of its interests and employment directly and continually related to the scope of the activity of
the Authority. The members of the Authority first appointed shall continue in office for terms expiring on June thirtieth, nineteen
hundred and sixty, June thirtieth, nineteen hundred and sixty-one, June thirtieth, nineteen hundred and sixty-two, June thirtieth,
nineteen hundred and sixty-three, June thirtieth, nineteen hundred and sixty-four, June thirtieth, nineteen hundred and sixty-five,
and June thirtieth, nineteen hundred and sixty-six, respectively, the term of each such member to be designated by the governor
and to continue until his successor shall be duly appointed and qualified. The successor of each such member shall be appointed
for a term of seven years and until his successor shall be duly appointed and qualified, except that any person appointed to fill a
vacancy shall serve only for the unexpired term. Any member of the Authority shall be eligible for reappointment. Each member
of the Authority may be removed by the governor, with the advice and consent of the council, for misfeasance, malfeasance or
willful neglect of duty but only after reasonable notice and a public hearing unless the same are in writing expressly waived.
Each member of the Authority before entering upon his duties shall take an oath before the governor to administer the duties of
his office faithfully and impartially, and a record of such oaths shall be filed in the office of the secretary of the commonwealth.

One of the members shall be the secretary of transportation. The authority shall annually elect 1 of its members as chairman
and another as vice-chairman and shall also elect a secretary-treasurer who need not be a member of the authority.

The secretary-treasurer shall keep a record of the proceedings of the Authority and shall be custodian of all books, documents
and papers filed with the Authority and of the minute book or journal of the Authority and of its official seal. He shall have
authority to cause copies to be made of all minutes and other records and documents of the Authority and to give certificates
under the official seal of the Authority to the effect that such copies are true copies, and all persons dealing with the Authority
may rely upon such certificates.
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Four members of the Authority shall constitute a quorum and the affirmative vote of four members shall be necessary for any
action taken by the Authority. No vacancy in the membership of the Authority shall impair the right of a quorum to exercise
all the rights and perform all the duties of the Authority.

Before the issuance of any revenue bonds under the provisions of this act the secretary-treasurer of the Authority shall execute a
surety bond in the penal sum of one hundred thousand dollars, such surety bond to be conditioned upon the faithful performance
of the duties of his office, to be executed by a surety company authorized to transact business in the commonwealth as surety
and to be approved by the attorney general and filed in the office of the secretary of the commonwealth.

The members of the Authority shall serve without compensation, but each member shall be reimbursed for all necessary travel
and other expenses incurred by him in the discharge of his official duties.

Credits
St.1956, c. 465, § 2. Amended by St.2002, c. 246, § 10; St.2004, c. 196, § 12, eff. July 1, 2007; St.2013, c. 46, § 54, eff. July
24, 2013.

Notes of Decisions (13)

M.G.L.A. 91 App. § 1-2, MA ST 91 App. § 1-2
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-3

§ 1-3. General grant of powers

Currentness

The Authority is hereby authorized and empowered--

(a) To adopt by-laws for the regulation of its affairs and the conduct of its business, and to fix penalties for the violation thereof;
provided, however, that no penalty shall be in excess of two thousand dollars.

(b) To adopt an official seal and alter the same at pleasure;

(c) To maintain offices at such place or places, either within or without the commonwealth, as it may determine;

(d) To sue and be sued in its own name, plead and be impleaded;

(e) To construct or acquire additional facilities;

(f) Except as provided in chapter three hundred and fifty-four of the acts of nineteen hundred and fifty-two, as amended from
time to time, to investigate the necessity for additional facilities for the development and improvement of commerce in the
city and in the metropolitan area surrounding the city and for the more expeditious handling of such commerce, including but
not limited to, additional traffic facilities, bus and truck terminals, off-street parking facilities, and facilities for the handling,
storage, loading or unloading of freight or passengers at steamship, railroad or motor terminals or airports, and to make such
studies, surveys and estimates as may be necessary to determine the feasibility of any such facility; and further to investigate
the operations, financing and traffic of the Metropolitan Transit Authority, to make such studies, surveys and estimates as may
be necessary in addition to or in connection with those made by other public or private agencies to determine the feasibility of
acquiring the properties of said authority as a facility of the Authority, and to report thereon to the governor and general court
not later than two years from the effective date of this act;

(g) To extend, enlarge, improve, rehabilitate, lease as lessor or as lessee, maintain, repair and operate the projects under its
control, and to establish rules and regulations for the use of any such project; provided, however, that no such rules or regulations
shall conflict with the rules and regulations of any state or federal regulatory body having jurisdiction over the operation of
aircraft; and provided, further, that in the enforcement of such rules and regulations the police appointed or employed by the
Authority under section twenty-three shall have within the boundaries of all projects all the powers of police officers and
constables of the towns of the commonwealth except the power of serving and executing civil process;
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(h) To issue its revenue bonds, payable solely from revenues, and in anticipation of an issue of its revenue bonds to borrow
money, all as hereinafter provided;

(i) To fix and revise from time to time and charge and collect tolls, rates, fees, rentals and other charges for the use of any project
under its control; provided, however, that in revising or fixing the tolls for the use of the Mystic River bridge, the Authority shall
give at least ten days' notice of the new schedule of tolls by publishing at least once in a daily newspaper of general circulation
in the city; and provided, further, that no toll or charge for the use of any highway, bridge or tunnel of the Authority shall be
collected for the passage of vehicles of the Metropolitan Transit Authority;

(j) To acquire, hold and dispose of real and personal property in the exercise of its powers and the performance of its duties
under this act;

(k) To acquire in its own name by purchase or otherwise, on such terms and conditions and in such manner as it may deem
proper, or by the exercise of the power of eminent domain in accordance with the provisions of chapter seventy-nine of the
General Laws or any other alternative method now or hereafter provided by law, in so far as such provisions may be applicable,
such public or private lands, or parts thereof or rights therein, and public or private ways as it may deem necessary for carrying
out the provisions of this act; provided, that the Authority shall act in its name and on its behalf in exercising its functions under
this clause; and, provided, further, that before taking any private property the Authority shall give security to the treasurer, in
such amount and in such form as may be determined by the department of public works, for the payment of such damages as
may be awarded in accordance with law for such taking, and that the provisions of section forty of said chapter seventy-nine,
in so far as the same may be applicable, shall govern the rights of the Authority and of any person whose property is so taken;

(l ) To employ consulting engineers, accountants, attorneys, construction, financial and other experts, superintendents, managers,
and such other employees and agents as may be necessary in its judgment, and to fix their compensation; provided, that all such
expenses shall be payable solely from funds provided under the authority of this act;

(m) To appear in its own behalf before boards, commissions, departments or other agencies of the federal government and other
states and international conferences and before committees of the congress of the United States and the general court of the
commonwealth in all matters relating to its powers and purposes;

(n) To make application for, receive and accept from any federal agency grants for or in aid of the planning, construction or
financing of any project or any additional facility, and to receive and accept contributions from any source of either money,
property, labor or other things of value, to be held, used and applied only for the purposes for which such grants and contributions
may be made;

(o ) To make and enter into all contracts and agreements necessary or incidental to the performance of its duties and the execution
of its powers under this act;

(p) To do all acts and things necessary or convenient to carry out the powers expressly granted in this act.
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(q) To apply for, establish, operate, and maintain or lease to others to operate and maintain, subject to the approval of the local
municipality, a foreign trade zone and subzones in the commonwealth in accordance with the Foreign Trade Zones Act of 1934
(Title 19 U.S.C. Sections 81a-81u). Land acquired by the Authority after the effective date of this act which was subject to
taxation on the assessment date next preceding the acquisition thereof and used by the Authority for a foreign trade zone shall
not be exempt from local real estate taxes, and any such land leased by the Authority to others for said purpose shall be taxed
by the city or town in which the land is situated to the lessees thereof in the same manner as if they were the owners.

(r) To make such studies, surveys and estimates as may be necessary in addition to or in connection with those made by other
public or private agencies to determine the feasibility of acquiring necessary facilities and vessels to be operated by existing
private marine carriers of passengers for hire, with or without such federal and or other aid as may be available, and to take
whatever action necessary to implement such passenger carrier service.

(s) To indemnify its members, officers or employees from personal expense or damages incurred, arising out of any claim, suit,
demand or judgment which arose out of any act or omission of the individual including the violation of the civil rights of any
person under any federal law, if at the time of such act or omission the member, officer or employee was acting within the scope
of his official duties or employment. The defense or settlement of any such claim against a member, officer or employee shall
be made by the chief counsel of the Authority, by an attorney retained for such purpose by the Authority, or by an attorney
provided by an insurer obligated under the terms of a policy of insurance to defend against such claims.

Credits
St.1956, c. 465, § 3. Amended by St.1958, c. 599, § 2; St.1967, c. 869, § 5; St.1968, c. 449, § 1; St.1971, c. 771; St.1972, c.
198; St.1974, c. 208; St.1977, c. 660, § 2.

Notes of Decisions (13)

M.G.L.A. 91 App. § 1-3, MA ST 91 App. § 1-3
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-3A

§ 1-3A. Aircraft flight pattern alterations

Currentness

The authority, no less than thirty days prior to requesting from the Federal Aviation Administration any significant alteration
of flight patterns arriving or departing from any airport owned by the authority, shall advertise in a newspaper or newspapers
of general circulation in any city or town which would be affected by such alteration.

If the authority receives, within thirty days of said advertising, a petition signed by no fewer than fifty persons who are residents
of the affected cities and towns, the authority, prior to requesting said alteration, shall hold a public hearing in the city or town
where the greatest number of petitioners reside.

The authority shall, after considering the testimony at said public hearing, and at least seven days prior to requesting said
alteration, issue a report, which shall be a public record, maintaining its intent to request said alteration, or making modifications
thereto, and the reasons therefor.

For the purposes of this section significant alteration of flight patterns shall be those alterations proposed to be effective for
a period of thirty days or longer, and shall not include any alterations necessitated by weather, equipment failure, or other
emergency conditions.

Credits
St.1956, c. 465, § 3A, added by St.1979, c. 709.

M.G.L.A. 91 App. § 1-3A, MA ST 91 App. § 1-3A
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-3B

§ 1-3B. Crash crewman, crash boatmen, fire controlmen, or assistant fire controlmen; tobacco smoking

Currentness

Subsequent to January first, nineteen hundred and eighty-eight, no person who smokes any tobacco product shall be eligible for
appointment as a permanent crash crewman, crash boatman, fire controlman, or assistant fire controlman at the General Edward
Lawrence Logan International Airport, and no person so appointed after said date shall continue in such office or position if such
person thereafter smokes any tobacco products. The personnel administrator of the commonwealth shall promulgate regulations
for the implementation of this section.

Credits
St.1956, c. 465, § 3A, added by St.1987, c. 697, § 123. Renumbered by St.1988, c. 199, § 43.

M.G.L.A. 91 App. § 1-3B, MA ST 91 App. § 1-3B
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-4

§ 1-4. Acquisition of property

Currentness

The Authority is hereby authorized and empowered to acquire by purchase, whenever it shall deem such purchase expedient, any
land, property, rights, rights of way, franchises, easements and other interests in lands as it may deem necessary or convenient for
the construction or for the operation of any project, upon such terms and at such price as may be considered by it to be reasonable
and can be agreed upon between the Authority and the owner thereof, and to take title thereto in the name of the Authority.

The Authority may, for the purposes of this act, acquire in its own name by purchase or otherwise, or may take by eminent
domain under chapter seventy-nine of the General Laws or any other alternative method now or hereafter provided by law, lands
in fee including buildings thereon, and easements, estates and rights in land, including the right to go under the surface thereof,
or through or under buildings or parts of buildings thereon, or any leasehold rights, or other rights therein or relative thereto;
such takings in fee or otherwise may be made, whether the lands or other rights taken or otherwise affected are held under or by
title derived by eminent domain or otherwise, and the Authority may, for such purposes, acquire in its own name by purchase
or otherwise, or may take any property and rights of any kind deemed by it essential for the construction or for the operation of
any project. A taking or purchase under this section of an easement or other estate air right or other right in a particular parcel
of real estate, or any right taken, whether such parcel or other right taken consists of unimproved land or of land and buildings
or rights of any nature, may be confined to a portion or section of such parcel or right fixed by planes of division, or otherwise,
below or above or at the surface of the soil, and in such case no taking need be made of upper or lower portions, or other parts
or section thereof, except of such easements therein, if any, as the Authority may deem necessary. The Authority shall, so far as
may be practicable, notify all known owners of such taking, but the validity thereof shall not be affected by want of such notice.

The Authority may sell the buildings or other structures upon any lands taken by it, or may remove the same, and may sell,
if a sale be practicable, or if not, may lease, if a lease be practicable, any lands or rights or interest in lands or other property
taken or purchased for the purposes of this act, whenever the same shall, in the opinion of the Authority, cease to be needed
for such purpose. The proceeds of any such sale or lease shall be applied toward the cost of the project or deposited to the
credit of the sinking fund for the revenue bonds issued under the provisions of this act; provided, however, that no airport or
port properties acquired from the commonwealth under the provisions of this act shall be sold without the prior approval of
the governor and council; and provided, further, that the proceeds of any such sale shall be paid to the treasurer and shall be
credited as provided in paragraph (a) of section seven.

The Authority may order the removal or relocation of any surface tracks, and the removal or relocation of any conduits, pipes,
wires, poles or other property located in public ways or places, or in or upon private lands, which it deems to interfere with the
laying out, construction or operation of any project, and the proper authorities shall grant new locations for any such structure
so removed or relocated, and the owner thereof shall be reimbursed by the Authority for the reasonable cost of such removal
or relocation. Such orders, to the extent specified therein, shall be deemed a revocation of the right or license to maintain such
tracks, pipes, conduits, wires, poles or other property in such public ways or places, and the private owner of any such structures
in public ways or lands shall comply with such orders. If any such owner shall fail to comply with any such order of the Authority
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relating to any such structure in public ways and places within a reasonable time, to be fixed in the order, the Authority may
discontinue and remove such tracks, conduits, pipes, wires, poles or other property, and may relocate the same, and the cost of
such discontinuance, removal or relocation shall be repaid to the Authority by the owner. No such discontinuance, removal or
relocation shall entitle the owner of the property thus affected to any damages on account thereof, except for the reimbursement
of cost provided for above. Any such structure in or upon private lands may be removed and relocated by the Authority, or, if
removed and relocated by the owner thereof, the reasonable expense shall be repaid to him by the Authority. This section shall
not apply to facilities on property of the commonwealth under the control of the department of highways or the department of
conservation and recreation or installed under licenses or permits granted by said departments, except with its approval.

The Authority and its authorized agents and employees may enter upon any lands, waters and premises in the commonwealth for
the purpose of making surveys, soundings, drillings and examinations as it may deem necessary or convenient for the purposes
of this act, and such entry shall not be deemed a trespass, nor shall an entry for such purposes be deemed an entry under
any condemnation proceedings which may be then pending. The Authority shall make reimbursement for any actual damages
resulting to such lands, waters and premises as a result of such activities.

The commonwealth hereby consents to the use of all lands owned by it, including lands lying under water, which are deemed
by the Authority to be necessary for the construction or operation of any project; provided, however, that any such use shall
require the prior approval of the governor and council, except as otherwise specifically provided in this act.

Credits
St.1956, c. 465, § 4. Amended by St.1958, c. 599, § 3; St.1967, c. 869, § 6; St.2003, c. 26, § 514, eff. July 1, 2003.

Notes of Decisions (3)

M.G.L.A. 91 App. § 1-4, MA ST 91 App. § 1-4
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-4A

§ 1-4A. Trade and transportation center

Currentness

In addition to and not in any way limiting the powers granted the Authority elsewhere in this act, the Authority is hereby
authorized and empowered to acquire from the Boston Redevelopment Authority, by agreement therewith, any real property
within the South Station Area and to acquire, construct, establish, own, lease, develop, maintain, operate, improve and
rehabilitate as an additional facility (as that term is defined in section nine) a trade and transportation center to be located within
the South Station Area and is hereby further authorized and empowered to operate and maintain the trade and transportation
center or any part thereof either directly or indirectly through agents, lessees, concessionaires or others, but only in accordance
with the provisions of section one.

Credits
St.1956, c. 465, § 4A, added by St.1967, c. 719, § 5.

M.G.L.A. 91 App. § 1-4A, MA ST 91 App. § 1-4A
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-4B

§ 1-4B. Financing of project

Currentness

The Authority is hereby authorized and empowered to finance the trade and transportation center and in accordance with section
nine to provide by resolution for the issuance at one time or from time to time of revenue bonds of the Authority for the purpose
of providing funds for paying the cost of acquiring and constructing the trade and transportation center or any part thereof. The
Authority is further authorized, subject to such conditions, limitations and restrictions as may be set forth in the trust agreement,
to apply the tolls, rates, fees, rentals and other charges from all projects under the control of the Authority to the payment of
such cost of acquiring and constructing the trade and transportation center.

Credits
St.1956, c. 465, § 4B, added by St.1967, c. 719, § 5.

M.G.L.A. 91 App. § 1-4B, MA ST 91 App. § 1-4B
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-4C

§ 1-4C. Agreements with authority

Currentness

Any department, division, commission, public body, authority, board, bureau or agency of the commonwealth or the city is
authorized and empowered to cooperate with the Authority and to enter into any agreement or agreements (and from time to time
to enter into agreements amending or supplementing the same) with the Authority (a) for and in connection with or relating to
the development of the South Station Area for purposes of the trade and transportation center, (b) for the purpose of providing for
the construction, operation and maintenance of vehicular and pedestrian access facilities for the trade and transportation center,
or any part thereof, to and from areas and public ways in the vicinity of the South Station Area, and (c) for any of the purposes
of this act. All such agreements shall be upon such reasonable terms and conditions as may be determined by the Authority and
by such department, division, commission, public body, authority, board, bureau or agency having jurisdiction in the premises.

Credits
St.1956, c. 465, § 4C, added by St.1967, c. 719, § 5.

M.G.L.A. 91 App. § 1-4C, MA ST 91 App. § 1-4C
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-5

§ 1-5. Airport properties

Currentness

Title to the airport properties shall be vested in the Authority upon the payment to the treasurer on the date of such transfer of:
(a) a sum equal to the aggregate principal amount of all bonds of the commonwealth issued under the provisions of chapter
three hundred and eighty-three of the acts of nineteen hundred and forty-five, chapter five hundred and sixteen of the acts of
nineteen hundred and forty-six, chapter six hundred and seventy-six of the acts of nineteen hundred and forty-seven, chapter
six hundred and fifty-two of the acts of nineteen hundred and forty-eight, chapter seven hundred and forty-five of the acts of
nineteen hundred and forty-nine, chapter seven hundred and sixty of the acts of nineteen hundred and fifty and chapters seven
hundred and thirty-one and seven hundred and thirty-three of the acts of nineteen hundred and fifty-one and outstanding on
April thirtieth, nineteen hundred and fifty-six, which sum shall be certified by the treasurer; and (b) as of the date of transfer
by the commonwealth a sum equal to the aggregate cash payments under the provisions of chapter seven hundred and fifty-
six of the acts of nineteen hundred and fifty-one, chapter six hundred and four of the acts of nineteen hundred and fifty-two,
chapter six hundred and sixty of the acts of nineteen hundred and fifty-three, chapter four hundred and seventy-one of the acts of
nineteen hundred and fifty-four, and chapters one hundred and seventy-five, seven hundred and thirty-eight and seven hundred
and sixty-nine of the acts of nineteen hundred and fifty-five for the development of or improvements to the airport properties,
which sum shall have been warranted and certified by the state comptroller.

Thereupon, the possession of the airport properties shall be transferred to the Authority and there shall be vested in the Authority
the control, operation and maintenance of the airport properties and all rents, tolls, charges and revenues pertaining thereto,
provided, however, that the Authority shall assume all of the obligations and have the benefit of all of the rights of the
commonwealth in and to all leases, contracts and agreements relating to the airport properties and existing on the date of the
transfer. The treasurer shall pay to the Authority, upon certification by the state comptroller, a sum equal to the unexpended cash
balances of the proceeds of the bonds referred to in (a) above available on the date of the transfer. The treasurer shall collect for
the commonwealth all accounts receivable as certified by the state airport management board outstanding on the date of transfer.
Upon title to the airport properties becoming vested in the Authority, the state airport management board shall be dissolved.

Credits
St.1956, c. 465, § 5.

Notes of Decisions (22)

M.G.L.A. 91 App. § 1-5, MA ST 91 App. § 1-5
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-6

§ 1-6. Port properties

Currentness

Upon the issuance of revenue bonds under the provisions of section eight and the application of the proceeds of said bonds as
provided in said section eight (1) and (2), title to the port properties shall be vested in the Authority and the possession of the
port properties shall be transferred to the Authority; provided, however, that the Authority shall pay to the treasurer within the
first ninety days of each fiscal year the net revenues of the preceding fiscal year, if any, of the port properties, including any
extensions, enlargements and improvements thereof, after deducting therefrom an amount equal to the principal and interest
requirements of such preceding fiscal year as computed by the Authority for all bonds issued under the provisions of section
eight (c) and section nine for the purpose of constructing any extensions, enlargements or improvements of said properties,
together with a sum which represents the amount of the overhead costs of the Authority allocated to the port properties by the
Authority. The term “net revenues” as applied to this section shall mean the revenues of said properties over and above the
current expenses for said properties, reserves for such purposes, the cost of renewals and replacements and the cost of acquiring
and installing equipment.

The above payments shall continue until there shall have been paid to the treasurer (a) a sum equal to the aggregate cash
payments by the commonwealth, as of the date of transfer of the title to the port properties, under the provisions of chapter four
hundred and seventy-one of the acts of nineteen hundred and fifty-four and chapter seven hundred and thirty-eight of the acts
of nineteen hundred and fifty-five for improvements to the port properties which shall have been warranted and certified by the
state comptroller, and (b) a sum equal to the aggregate principal amount of all bonds of the commonwealth issued under the
provisions of chapter six hundred and nineteen of the acts of nineteen hundred and forty-five, chapter five hundred and thirty-
two of the acts of nineteen hundred and forty-seven, chapter seven hundred and seventy-one of the acts of nineteen hundred
and fifty-one, chapter five hundred and five of the acts of nineteen hundred and fifty-two, chapter six hundred and forty-nine
of the acts of nineteen hundred and fifty-three and chapter five hundred and seventy-five of the acts of nineteen hundred and
fifty-four for the port properties and outstanding upon the date of the transfer and the interest paid thereon after said transfer,
which sum shall be certified by the treasurer, less the unexpended cash balances of the proceeds of such bonds available upon
said date of transfer, which balances shall be certified by the state comptroller and transferred to the Logan Airport and Port of
Boston Bond Redemption Account established by section seven.

Upon transfer of the port properties there shall be vested in the Authority the control, operation and maintenance of the port
properties and all rents, tolls, charges and revenues pertaining thereto, provided, however, that the Authority shall assume all
of the obligations and have the benefit of all of the rights of the commonwealth in and to all leases, contracts and agreements
relating to the port properties and existing on the date of the transfer. The treasurer shall collect for the commonwealth all
accounts receivable of the Port of Boston Commission outstanding on the date of transfer. Upon title to the port properties
becoming vested in the Authority, the Port of Boston Commission shall be dissolved.
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Upon transfer of the port properties the Authority shall make all necessary plans for the development of the port of Boston. The
Authority shall concern itself with the condition and location of piers, switching, floatage, lighterage, rates, rules, regulations
and practices, dockage, wharfage, water front labor conditions, grain elevator and warehouse facilities within the port of Boston.

Upon transfer of the port properties the Authority may initiate or participate in any rate proceedings, or any hearings or
investigations concerning the port of Boston, before any other body or official.

Upon transfer of the port properties, all the rights, powers and duties pertaining to the Port of Boston Commission in respect
to lands, rights in lands, flats, shores, waters and rights belonging to the commonwealth in tidewaters and in lands under water,
within the port of Boston, and any other rights and powers vested by the laws of the commonwealth in the Port of Boston
Commission in respect to the port of Boston not heretofore in this act expressly vested in or imposed upon the Authority are
hereby transferred to and hereafter shall be vested in and exercised by the Authority; provided, however, the department of
public works, acting through the division of waterways, may, in accordance with such plans as it may adopt, not in conflict with
the purposes, powers and plans for the development of the port of Boston or the Authority, excavate and dredge mooring basins
for yachts and small craft, dredge channels, construct shore protection, remove hulks and wrecks, issue licenses and permits
for filling, dredging, building of structures or excavating within the port of Boston, as defined in section one, provided no such
license or permit shall be required to be obtained by the Authority.

Credits
St.1956, c. 465, § 6. Amended by St.1958, c. 599, § 4.

M.G.L.A. 91 App. § 1-6, MA ST 91 App. § 1-6
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-7

§ 1-7. Airport and port payments; disposition of proceeds

Currentness

(a) The proceeds received by the treasurer for the airport properties under clause (a) of section five shall be credited on the books
of the commonwealth to an account to be known as the Logan Airport and Port of Boston Bond Redemption Account. Such
proceeds shall be invested in securities maturing not later than the several earliest maturities of the then outstanding bonds of the
commonwealth which have been issued for the airport properties and the port properties. The income from such investments,
together with the payments received by the commonwealth in accordance with section four of this act shall be credited to the
Logan Airport and Port of Boston Bond Redemption Account. The principal and interest on said bonds of the commonwealth
falling due after the title to the airport properties and port properties shall have vested in the Authority in accordance with the
terms of this act shall be paid without appropriation from the Logan Airport and Port of Boston Bond Redemption Account.
Upon retirement of said bonds of the commonwealth any balance then remaining in the Logan Airport and Port of Boston Bond
Redemption Account shall be transferred to the General Fund and said account shall be abolished and any payments received
thereafter by the treasurer in accordance with sections four and six shall be credited to the General Fund.

(b) The proceeds received by the commonwealth for the airport properties under clause (b) of section five shall be credited on
the books of the commonwealth to the General Fund.

(c) The payments received by the commonwealth on account of the port properties under section six shall be credited on the
books of the commonwealth to the General Fund.

Credits
St.1956, c. 465, § 7.

M.G.L.A. 91 App. § 1-7, MA ST 91 App. § 1-7
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-8

§ 1-8. Issuance of revenue bonds

Currentness

The Authority is hereby authorized and empowered to provide by resolution for the issuance of revenue bonds of the Authority,
at one time or from time to time, for the purpose of providing funds for:--

(a) Refunding the Mystic River Bridge Revenue Bonds then outstanding, including the payment of the redemption premium
thereon;

(b) Making the payments to the treasurer which are provided for in section five and making the payments required to be made
by chapters four hundred and eighty-four and seven hundred and twelve of the acts of nineteen hundred and fifty-seven;

(c) Paying the cost of constructing such extensions, enlargements and improvements of the airport properties and the port
properties as may be authorized by said resolution; and

(d) Providing funds for paying the current expenses of the Authority prior to the time when the revenues of the projects will be
available for such purposes and for reimbursing the commonwealth for sums paid the Authority under section twenty-six.

The proceeds of such bonds shall be deposited with the Trustee and applied as follows:--

(1) Such amount of the proceeds as may be required for paying the principal of and the redemption premium on the Mystic
River Bridge Revenue Bonds then outstanding shall be deposited with the trustee under the trust agreement securing said bonds
in trust for the sole and exclusive purpose of paying such principal and redemption premium, and said bonds shall thereupon
be called for redemption at the earliest practicable date. The amount required for paying the interest which will accrue on said
bonds from the last interest payment date to the date designated for the redemption of said bonds shall be withdrawn from the
Mystic River bridge interest and sinking fund, a special fund created under the provisions of said trust agreement, and applied
to the payment of such interest;

(2) There shall be paid to the treasurer the sums provided in section five and the payments required by chapters four hundred
and eighty-four and seven hundred and twelve of the acts of nineteen hundred and fifty-seven shall be made;

(3) The Trustee shall set aside from such proceeds such amount as may be provided in the trust agreement for paying the current
expenses of the Authority prior to the time when the revenues of the projects will be available for such purpose;
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(4) The balance of such proceeds shall be deposited with the Trustee to the credit of a special fund or funds to be used solely
for the payment of the cost of the extensions, enlargements and improvements of the airport and port properties which shall
be authorized by said resolution and shall be disbursed in such manner and under such restrictions as may be provided in the
trust agreement.

Credits
St.1956, c. 465, § 8. Amended by St.1958, c. 599, § 5.

M.G.L.A. 91 App. § 1-8, MA ST 91 App. § 1-8
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-9

§ 1-9. Additional revenue bonds

Currentness

In addition to the bonds issued under the provisions of section eight, the Authority is authorized and empowered, subject to
such conditions, limitations and restrictions as may be set forth in the trust agreement, to provide by resolution for the issuance
at one time or from time to time of revenue bonds of the Authority or the borrowing of money in anticipation of the issuance of
such revenue bonds for the purpose of providing funds for paying the cost of acquiring or constructing any additional revenue
producing facility, the acquisition or construction and the financing of which by the Authority under the provisions of this act
may hereafter be authorized by the general court (any such facility being herein called “additional facility”), or of acquiring
or constructing any extensions, enlargements or improvements of any project then under the control of the Authority or, in the
case of revenue bonds, of paying and discharging notes theretofore issued in anticipation of the issuance of such bonds, or any
combination of the foregoing; provided, however, that no such additional facility, extension or enlargement shall be constructed
which will impair the revenues to be derived from facilities constructed pursuant to chapter three hundred and fifty-four of the
acts of nineteen hundred and fifty-two, as from time to time amended.

Credits
St.1956, c. 465, § 9. Amended by St.1968, c. 449, § 2; St.1969, c. 869, § 1.

M.G.L.A. 91 App. § 1-9, MA ST 91 App. § 1-9
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-10

§ 1-10. Payment of principal and interest; execution; deficiencies; temporary bonds; replacements

Currentness

The principal of and the interest on all bonds issued under the provisions of this act shall be payable solely from the funds
provided therefor from revenues as herein provided. The bonds may be of one or more series but all bonds issued by the
Authority shall be dated, shall bear interest at such rate or rates per annum as the Authority shall determine, shall mature at such
time or times not exceeding forty years from their date, as may be determined by the Authority and may be made redeemable
before maturity, at the option of the Authority at such price or prices and under such conditions as may be fixed by the Authority
prior to the issuance of the bonds. The Authority shall determine the form and the manner of execution of the bonds, including
any interest coupons to be attached thereto, and shall fix the denomination or denominations of the bonds and the place or
places of payment of principal and interest, which may be at any bank or trust company within or without the commonwealth.
In case any officer whose signature or a facsimile of whose signature shall appear on any bonds or coupons shall cease to be
such officer before the delivery of such bonds, such signature or such facsimile shall nevertheless be valid and sufficient for
all purposes the same as if he had remained in office until such delivery. Notwithstanding any other provision of this act or
any recitals in any bonds issued under the provisions of this act, all such bonds shall be deemed to be negotiable instruments
under the laws of the commonwealth, subject only to any provisions for registration contained in any such bond. The bonds
may be issued in coupon or in registered form or both, as the Authority may determine, and provision may be made for the
registration of any coupon bonds as to principal alone and also as to both principal and interest, for the reconversion into coupon
bonds or any bonds registered as to both principal and interest, and for the interchange of coupon and registered bonds. The
Authority may sell such bonds in such manner, either at public or private sale, and for such price as it may determine to be
for the best interests of the Authority.

If the proceeds of the bonds of any series initially issued, by reason of increased construction costs or error in estimates or
otherwise, shall be less than the amount required for the purpose for which such bonds are authorized, additional bonds may
in like manner be issued to provide the amount of such deficiency and shall be deemed to be of the same series and shall be
entitled to payment from the same fund or funds as the bonds first issued without preference or priority of the bonds first issued.
If the proceeds of such bonds shall exceed the amount so required, such excess shall be deposited to the credit of the sinking
fund for such bonds or, if so provided in the trust agreement, may be applied to the payment of any other project.

Prior to the preparation of definitive bonds, the Authority may, under like restrictions, issue interim receipts or temporary bonds,
with or without coupons, exchangeable for definitive bonds when such bonds shall have been executed and are available for
delivery. The Authority may also provide for the replacement of any bonds which shall become mutilated or shall be destroyed
or lost. Bonds may be issued by the Authority under the provisions of this act without obtaining the consent of any department,
division, commission, board, bureau or agency of the commonwealth or the city, and without any other proceedings or the
happening of any other conditions or things than those proceedings, conditions or things which are specifically required by
this act.
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Credits
St.1956, c. 465, § 10. Amended by St.1958, c. 599, § 6; St.1968, c. 449, §§ 3, 4; St.1969, c. 869, § 2.

M.G.L.A. 91 App. § 1-10, MA ST 91 App. § 1-10
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-10A

§ 1-10A. Money borrowed in anticipation of bond issue; repayment

Currentness

Money borrowed by the Authority in anticipation of the issuance of revenue bonds shall be evidenced by notes or other
obligations of the Authority. The aggregate principal amount so borrowed by the Authority and evidenced by such notes or
other obligations (but excluding the aggregate principal amount borrowed which is contemporaneously to be repaid from the
proceeds of notes then to be issued) shall not exceed ten per centum of the aggregate principal amount of revenue bonds of
the Authority outstanding at the time such borrowing is made. The principal and interest of all notes or other obligations of the
Authority so issued under the provisions of this act shall be payable no later than the fourth anniversary of the date of issue
thereof, shall in no event, except as herein specifically provided, be payable from revenues of the Authority but shall be payable
solely (i) from the proceeds of revenue bonds subsequently issued, or (ii) from the proceeds of subsequent borrowings which
comply with the provisions hereof, or (iii), if the notes or other obligations evidencing such borrowings so provide, from moneys
held for the credit of the maintenance reserve fund or the improvement and extension fund established by the trust agreement
dated as of July first, nineteen hundred and sixty-four relating to revenue bonds of the Authority or any similar fund or funds
established in any subsequent trust agreement, if such moneys, to the extent permitted thereby, are pledged by the Authority
to the payment of the principal of and interest on such notes or other obligations and if such notes or other obligations were
issued by the Authority for any purpose for which the moneys held for the credit of such fund or funds may be disbursed, or
(iv) from revenues but only to the extent of the claim or charge provided in the following sentence. If and to the extent then
permitted by any trust agreement relating to revenue bonds of the Authority and to the extent set forth in such notes or other
obligations or the resolutions of the Authority authorizing the same, such notes may be secured by a claim or charge upon
the revenues of the Authority which may be equal and proportionate with, but not superior to, that securing all bonds then
outstanding or subsequently issued under said trust agreement. Notwithstanding any other provisions of this act or any recitals
in any notes issued under the provisions of this act, all such notes shall be deemed to be negotiable instruments under the laws of
the commonwealth, subject only to any provisions for registration contained in any such notes. Such notes or other obligations
or any issue thereof shall be in such form and contain such other provisions as the Authority may determine and such notes or
other obligations or any issue thereof and any resolution or resolutions authorizing such notes or other obligations or any issue
thereof may contain, in addition to any provisions, conditions, covenants or limitations authorized by this act, any provisions,
conditions, covenants or limitations which the Authority is authorized to include in any resolution or resolutions authorizing
revenue bonds of the Authority, in such bonds or in the trust agreement relating thereto. The Authority may issue such notes or
other obligations in such manner either publicly or privately and on such terms as it may determine to be in the best interests of
the Authority. Such notes or other obligations may be issued by the Authority under the provisions of this act without obtaining
the consent of any department, division, commission, board, bureau or agency of the commonwealth or the city and without
any other proceedings or the happening of any other conditions or things than those proceedings, conditions or things which
are specifically required by this act.

Credits
St.1956, c. 465, § 10A, added by St.1968, c. 449, § 5. Amended by St.1969, c. 869, § 3.
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M.G.L.A. 91 App. § 1-10A, MA ST 91 App. § 1-10A
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-11

§ 1-11. Payment of bonds solely from bond proceeds; commonwealth and political subdivisions not liable

Currentness

Revenue bonds or notes issued under the provisions of this act shall not be deemed to constitute a debt of the commonwealth
or of any political subdivision thereof or a pledge of the faith and credit of the commonwealth or of any political subdivision,
but such bonds or notes shall be payable solely from the funds herein provided therefor from revenues or, in the case of notes,
from the proceeds of bonds as herein provided. All such revenue bonds or notes shall contain on the face thereof a statement to
the effect that neither the Authority nor the commonwealth nor any political subdivision thereof shall be obligated to pay the
same or the interest thereon except from revenues or, in the case of notes, from the proceeds of bonds as herein provided and
that neither the faith and credit nor the taxing power of the commonwealth or any political subdivision thereof is pledged to the
payment of the principal of or the interest on such bonds or notes.

All expenses incurred in carrying out the provisions of this act shall be payable solely from funds provided under the authority
of this act and no liability or obligation shall be incurred by the Authority hereunder beyond the extent to which moneys shall
have been provided under the provisions of this act.

Credits
St.1956, c. 465, § 11. Amended by St.1968, c. 449, § 6.

M.G.L.A. 91 App. § 1-11, MA ST 91 App. § 1-11
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-12

§ 1-12. Trust agreement

Currentness

The bonds issued under the provisions of this act shall be secured by a trust agreement by and between the Authority and a
corporate trustee located within or without the commonwealth and which shall be a trust company or bank having the powers of a
trust company. The Authority shall appoint a financial advisor, whose appointment shall be subject to approval by the governor.
Such advisor shall be an individual, firm or corporation of established reputation in the field of finance and investment who,
before any trust agreement is executed by the Authority, shall certify in a writing filed with the commissioner of administration
and with the Authority that such trust agreement fully protects the public interest affected by its provisions. The governor's
approval of such advisor shall be conclusively evidenced by a writing to that effect filed with the commissioner of administration
and with the Authority. Such trust agreement may pledge or assign the tolls and other revenues of the projects on account of
which the bonds secured by such trust agreement shall be issued, but shall not convey or mortgage any project or any part thereof.
Such trust agreement shall contain such provisions for protecting and enforcing the rights and remedies of the bondholders as
may be reasonable and proper and not in violation of law, including covenants setting forth the duties of the Authority in relation
to the acquisition or construction of any project and the extension, enlargement, improvement, maintenance, operation, repair
and insurance of the projects and the custody, safeguarding and application of all moneys and may contain provisions for the
employment of consulting engineers in connection with any such construction and the operation of such projects. It shall be
lawful for any bank or trust company incorporated under the laws of the commonwealth which may act as depository of the
proceeds of the bonds or of revenues to furnish such indemnifying bonds or to pledge such securities as may be required by the
Authority. Such trust agreement shall set forth the rights and remedies of the bondholders and of the Trustee, and may restrict the
individual right of action by bondholders. In addition to the foregoing, such trust agreement may contain such other provisions
as the Authority may deem reasonable and proper for the security of the bondholders. All expenses incurred in carrying out the
provisions of such trust agreement may be treated as an item of current expenses.

Credits
St.1956, c. 465, § 12. Amended by St.1958, c. 599, § 7; St.1998, c. 194, § 243.

M.G.L.A. 91 App. § 1-12, MA ST 91 App. § 1-12
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-13

§ 1-13. Operation of bridge

Currentness

Upon the issuance of revenue bonds under the provisions of section eight and the application of the proceeds of said bonds as
provided in said section eight (1), title to the Mystic River bridge shall be vested in the Authority, said bridge shall thereafter
be maintained, repaired and operated by the Authority, the trustee under the trust agreement securing the outstanding Mystic
River Bridge Revenue Bonds shall deposit with the Trustee for the credit of the appropriate funds all moneys then in its hands
which pertain to the Mystic River bridge and the Mystic River Bridge Authority shall be dissolved.

Credits
St.1956, c. 465, § 13. Amended by St.1958, c. 599, § 8.

M.G.L.A. 91 App. § 1-13, MA ST 91 App. § 1-13
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-14

§ 1-14. Revenues

Currentness

The Authority is hereby authorized to fix, revise, charge and collect tolls, rates, fees, rentals and other charges for the use of
each project, and to contract with any person, partnership, association or corporation desiring the use of any part of a project
and its approaches and appurtenances for any proper purpose, and to fix the terms, conditions, rents and rates or charges for
such use including such commutation rate of a uniform nature for the users of the bridge facilities as the Authority may deem
desirable. Such tolls, rates, fees, rentals and other charges shall be so fixed and adjusted in respect of the aggregate thereof
from the projects under the control of the Authority as to provide a fund sufficient with other revenues, if any, (a) to pay the
current expenses of the Authority, (b) to pay the principal of and the interest on all bonds issued under the provisions of this
act as the same become due and payable, (c) to create reserves for such purposes, (d) to make any payments which may be
required under the provisions of section six, (e) to provide funds for making the investigations, studies, surveys and estimates
authorized in section three, and (f) to provide funds for paying the cost of renewals or replacements, the cost of acquiring or
installing equipment and the cost of enlarging, extending, reconstructing or improving any project or projects. Such tolls, rates,
fees, rentals and other charges shall not be subject to supervision or regulation by any department, division, commission, board,
bureau or agency of the commonwealth or any political subdivision thereof.

The Authority is further authorized to pledge such amount of such tolls and other revenues, over and above the amounts
necessary to pay such current expenses and to provide such reserves therefor as may be provided for in the trust agreement, to
the payment of the interest on and the principal of the bonds issued under the provisions of this act. The moneys so pledged
shall be set aside at such regular intervals and in such amounts as may be provided in the trust agreement in a sinking fund for
the payment of such interest, principal and the redemption price or purchase price of such bonds. Such pledge shall be valid and
binding from the time when the pledge is made; the tolls or other revenues or other moneys so pledged and thereafter received
by the Authority shall immediately be subject to the lien of such pledge without any physical delivery thereof or further act,
and the lien of any such pledge shall be valid and binding as against all parties having claims of any kind in tort, contract or
otherwise against the Authority, irrespective of whether such parties have notice thereof. The balance of such tolls and other
revenues not needed for such sinking fund requirements shall be applied to the purposes set forth in clauses (d), (e) and (f) of
this section as may be provided in the trust agreement.

No trust agreement by which a pledge is created need be filed or recorded except in the records of the Authority. The use and
disposition of moneys to the credit of such sinking fund shall be subject to the provisions of the trust agreement. Except as
may otherwise be provided in the trust agreement, such sinking fund shall be a fund for all such bonds without distinction or
priority of one over another.

The word “bonds” as used in this section and in sections fourteen, sixteen, seventeen, eighteen and twenty-five shall be deemed
to include all obligations of the Authority issued under the provisions of this act, including, without limitation, notes of the
Authority.
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Credits
St.1956, c. 465, § 14. Amended by St.1958, c. 599, § 9; St.1969, c. 869, § 4.

Notes of Decisions (1)

M.G.L.A. 91 App. § 1-14, MA ST 91 App. § 1-14
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-15

§ 1-15. Trust funds

Currentness

All moneys received pursuant to the authority of this act, whether as proceeds from the sale of revenue bonds, notes or as
revenues, shall be deemed to be trust funds, to be held and applied solely as provided in this act. The trust agreement shall
provide that any officer to whom, or any bank or trust company to which, any such moneys shall be paid shall act as trustee
of such moneys and shall hold and apply the same for the purposes hereof, subject to such regulations as this act and the trust
agreement may provide.

Credits
St.1956, c. 465, § 15. Amended by St.1968, c. 449, § 7.

M.G.L.A. 91 App. § 1-15, MA ST 91 App. § 1-15
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-16

§ 1-16. Remedies

Currentness

Any holder of bonds issued under the provisions of this act or of any of the coupons appertaining thereto, and the Trustee,
except to the extent the rights herein given may be restricted by the trust agreement, may, either at law or in equity, by suit,
action, mandamus or other proceeding, protect and enforce any and all rights under the laws of the commonwealth or granted
hereunder or under the trust agreement, and may enforce and compel the performance of all duties required by this act or by
the trust agreement to be performed by the Authority or by any officer thereof, including the fixing, charging and collecting of
tolls, rates, fees, rentals and other charges for the use of the projects.

Credits
St.1956, c. 465, § 16.

M.G.L.A. 91 App. § 1-16, MA ST 91 App. § 1-16
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

- 115 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N0C9A2B77FFC54E3488F808ACFA7AD56D&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N0C9A2B77FFC54E3488F808ACFA7AD56D&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N19B34D036CAE487FB4E9D684AD2CADB9&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N19B34D036CAE487FB4E9D684AD2CADB9&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B660060329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B660060329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N067205B032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N067205B032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B7087B0329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B7087B0329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N067205B032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N067205B032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)


§ 1-17. Purpose; tax exemption; enforcement of tax..., MA ST 91 App. § 1-17

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-17

§ 1-17. Purpose; tax exemption; enforcement of tax payments; payments in lieu of taxes

Currentness

The exercise of the powers granted by this act will be in all respects for the benefit of the people of the commonwealth, for the
increase of their commerce and prosperity, and for the improvement of their health and living conditions, and as the operation and
maintenance of the projects by the Authority will constitute the performance of essential governmental functions, the Authority
shall not be required to pay any taxes or assessments upon any project or any property acquired or used, by the Authority under
the provisions of this act or upon the income therefrom and the bonds issued under the provisions of this act, their transfer
and the income therefrom, including any profit made on the sale thereof, shall at all times be free from taxation within the
commonwealth, and no property of the Authority shall be taxed to a lessee thereof under section three A of chapter fifty-nine of
the General Laws; provided, however, that anything herein to the contrary notwithstanding, lands of the Authority, except lands
acquired by the commonwealth under the provisions of chapter seven hundred and five of the acts of nineteen hundred and fifty-
one situated in that part of the city called South Boston and constituting a part of the Commonwealth Flats, and lands acquired
by the Authority which were subject to taxation on the assessment date next preceding the acquisition thereof, shall, if leased
for business purposes, be taxed by the city or by any city or town in which the said land may be situated to the lessees thereof,
respectively, in the same manner as the lands and the buildings thereon would be taxed to such lessees if they were the owners of
the fee, except that the payment of the tax shall not be enforced by any lien upon or sale of the lands, but a sale of the leasehold
interest therein and of the buildings thereon may be made by the collector of the city in the manner provided by law in case
of nonpayment of taxes for selling real estate, for the purpose of enforcing the payment of the taxes by such lessees to the city
or town assessed under the provisions hereof. The Authority is hereby authorized and empowered to enter into an agreement
or agreements with the Boston Redevelopment Authority, with the approval of the mayor of the city, where the Authority will
undertake to make the city annual payments in lieu of taxes in connection with any real property acquired and owned by the
Authority as a part of the trade and transportation center, the amounts of such payments to be reasonable sums stipulated in such
agreement or agreements or determined in accordance with a reasonable formula so stipulated. No such property shall be taxed
to a lessee thereof from the Authority regardless of the date of acquisition of such property by the Authority. No revenue bonds
of the Authority shall be issued pursuant to section four B of this act until the Authority shall have entered into such agreement
or agreements with the Boston Redevelopment Authority, which agreement or agreements shall be conclusively deemed to
comply with the provisions hereof if executed by the Boston Redevelopment Authority and the mayor of the city of Boston.

In addition to and without limitation of the foregoing, and notwithstanding any contrary provisions of this act or any other
general or special law, the Authority is authorized and directed to enter into agreements with the cities of Chelsea and Boston and
the town of Winthrop whereby the Authority will make to each such city and town annual payments in lieu of taxes. Any such
agreement shall provide for annual payments for a period extending at least five years from the date thereof. Such agreements
may be amended by the mutual agreement of the respective city and the Authority and shall be extended each year to incorporate
an additional year or years to the term of the agreement. In arriving at the agreed upon level of such annual payments or any
amendments thereto, the respective city and the Authority shall consider (1) the general level of property taxation in effect in
such city; (2) the effect of the projects, facilities or activities of the Authority on such city; (3) the general economic condition
of the users or other persons who pay the tolls, rates, fees, rentals, or other charges of the Authority; and (4) the needs of
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the Authority to maintain or improve its facilities or projects; provided, that no such annual payments as agreed upon or any
amendments thereto shall exceed in the aggregate for any fiscal year of the Authority the balance of revenues remaining for
such fiscal year after payment of all other current expenses of the Authority, any payments to the state treasurer which may be
required under the provisions of section six hereof and the deposits to the credit of any maintenance reserve or like fund and
the interest and sinking fund provided for in the trust agreement referred to in section twelve as from time to time in effect.
Notwithstanding the provisions of clause (e) of section 1 hereof, any moneys set aside or payable or paid under such agreements
with the cities of Chelsea and Boston and the town of Winthrop shall not constitute current expenses for the purposes of the
second paragraph of section fourteen hereof, and notwithstanding any provision of section twelve hereof, such trust agreement
may provide that such amounts shall be set aside or payable or paid only after the Authority has set aside or paid all other
current expenses of the Authority, any payments to the state treasurer which may be required under the provisions of section
six hereof and the deposits to the credit of any maintenance reserve or like fund and the interest and sinking fund provided for
in said trust agreement, as from time to time in effect.

There shall be added to the equalized valuations of the cities of Chelsea and Boston and the town of Winthrop as calculated by
the department of revenue, a value equivalent to that which would produce the amount of tax revenues accruing to said cities
and town under the agreement authorized herein.

Credits
St.1956, c. 465, § 17. Amended by St.1967, 719, § 6; St.1977, c. 949, § 8; St.1978, c. 332, §§ 2, 3; St.1980, c. 497, §§ 1 to 3.

Notes of Decisions (10)

M.G.L.A. 91 App. § 1-17, MA ST 91 App. § 1-17
Current through Chapter 113 of the 2020 2nd Annual Session
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§ 1-18. Bonds eligible for investment

Currentness

Bonds issued under the provisions of this act are hereby made securities in which all public officers and public bodies of the
commonwealth and its political subdivisions, all insurance companies, trust companies in their commercial departments and
within the limits set by section fourteen of chapter one hundred and sixty-seven E of the General Laws, banking associations,
investment companies, executors, trustees and other fiduciaries, and all other persons whatsoever who are now or may hereafter
be authorized to invest in bonds or other obligations of the commonwealth may properly and legally invest funds, including
capital in their control or belonging to them, and such bonds are hereby made obligations which may properly and legally be
made eligible for the investment of savings deposits and the income thereof in the manner provided by section fifteen B of chapter
one hundred and sixty-seven of the General Laws. Such bonds are hereby made securities which may properly and legally be
deposited with and received by any state or municipal officer or any agency or political subdivision of the commonwealth for any
purpose for which the deposit of bonds or other obligations of the commonwealth now or may hereafter be authorized by law.

Credits
St.1956, c. 465, § 18. Amended by St.1983, c. 371, § 99.

M.G.L.A. 91 App. § 1-18, MA ST 91 App. § 1-18
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-19

§ 1-19. Revenue refunding bonds

Currentness

The Authority is hereby authorized to provide by resolution for the issue of its revenue refunding bonds for the purpose of
refunding any bonds then outstanding which shall have been issued under the provisions of this act, including the payment of
any redemption premium thereon and any interest accrued to the date of redemption of such bonds, and, if deemed advisable
by the Authority, for any one or more of the following purposes:--(a) constructing improvements, extension or enlargements of
any project or projects or, (b) paying all or any part of the cost of any additional facility or facilities or, (c) in the case of revenue
bonds, of paying and discharging notes theretofore issued in anticipation of the issuance of such bonds, or any combination of
the foregoing. The issuance of such bonds, the maturities and other details thereof, the rights of the holders thereof, and the
rights, duties and obligations of the Authority in respect of the same, shall be governed by the provisions of this act in so far
as the same may be applicable.

Credits
St.1956, c. 465, § 19. Amended by St.1968, c. 449, § 8.

M.G.L.A. 91 App. § 1-19, MA ST 91 App. § 1-19
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-20

§ 1-20. Freedom from competition

Currentness

After the effective date of this act and so long as any bonds issued under the provisions thereof shall be outstanding, no bridge,
tunnel or ferry, for vehicular traffic, shall be constructed by the commonwealth or any political subdivision thereof or by any
public instrumentality, over, under or across the Mystic river between its junction with the Chelsea creek and a point one mile
upstream from the location of the bridge authorized by chapter five hundred and sixty-two of the acts of nineteen hundred and
forty-six and no franchise shall be granted for the construction or operation of such a bridge, tunnel or ferry.

Credits
St.1956, c. 465, § 20. Amended by St.1958, c. 599, § 9A.

M.G.L.A. 91 App. § 1-20, MA ST 91 App. § 1-20
Current through Chapter 113 of the 2020 2nd Annual Session
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§ 1-21. Reports and audits, MA ST 91 App. § 1-21
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-21

§ 1-21. Reports and audits

Currentness

On or before the thirtieth day of November in each year the Authority shall make an annual report of its activities for the
preceding fiscal year to the governor and to the general court. Each such report shall set forth a complete operating and financial
statement covering its operations during the year. The Authority shall cause an audit of its books and accounts to be made at
least once in each fiscal year by certified public accountants and the cost thereof shall be treated as an item of current expenses.
The state auditor shall audit the books and accounts, in accordance with generally accepted government auditing standards,
once every 3 years and as often as the state auditor determines is necessary. Such audits shall be deemed to be public records
within the meaning of chapter sixty-six of the General Laws.

Credits
St.1956, c. 465, § 21. Amended by St.1961, c. 384, § 1; St.2016, c. 463, § 43, eff. April 13, 2017.

M.G.L.A. 91 App. § 1-21, MA ST 91 App. § 1-21
Current through Chapter 113 of the 2020 2nd Annual Session
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§ 1-21A. Application of other sections to the authority, MA ST 91 App. § 1-21A
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Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-21A

§ 1-21A. Application of other sections to the authority

Currentness

The authority shall be subject to section 16G of chapter 6A and section 56 of chapter 23A of the General Laws.

Credits
St.1956, c. 465, § 21A, added by St.2010, c. 240, § 158, eff. Aug. 1, 2010.

M.G.L.A. 91 App. § 1-21A, MA ST 91 App. § 1-21A
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-22

§ 1-22. Transfer of employees

Currentness

Upon the control of the Mystic River bridge, the airport properties or the port properties becoming vested in the authority, the
employees of said projects whose work is directly related to such projects shall be transferred to the Authority and shall continue
to perform the same duties at a salary not less than theretofore and every employee so transferred who immediately prior to
such transfer was subject to section nine A of chapter thirty or to chapter thirty-one of the General Laws under a permanent
appointment and who has served a probationary period shall continue to serve subject to the provisions of said section nine A
of chapter thirty or to sections sixteen A, forty-three and forty-five of said chapter thirty-one as the case may be, whether or
not thereafter reclassified, and shall retain all rights to holidays, sick leave and vacations in effect on the effective date of this
act; provided, that any person transferred who was not subject to said section nine A or said chapter thirty-one and persons
appointed after the effective date of this act shall not be subject to said section nine A of chapter thirty or to any provisions
of said chapter thirty-one.

Every employee who upon transfer to the Authority is covered by the group insurance provided by chapter thirty-two A of
the General Laws shall continue in uninterrupted coverage and all other employees of the authority are hereby likewise made
eligible for said group insurance to the same extent as if they were employees of the commonwealth; provided, that the share
of the commonwealth of the cost of such insurance shall, with respect to the employees of the Authority, be borne by said
Authority. The Authority shall forward its contribution, together with all amounts withheld from the salaries or wages of its
employees as provided in paragraph (a) of section eight of said chapter thirty-two A and all amounts paid by an employee as
provided in paragraph (b) of said section, to the state employees group insurance commission at such time and in such manner
as said commission may prescribe.

Each employee of the Authority as of January first, nineteen hundred and seventy-nine, and each employee of the Authority
thereafter shall become a member of the Massachusetts Port Authority employees' retirement system. All others who are
members of the state employees' retirement system on account of employment by the Authority shall continue to be members
thereof and subject to the laws applicable thereto. The Massachusetts Port Authority employees' retirement system shall
reimburse the commonwealth for the Authority's proportionate share of any amounts expended by the commonwealth under the
provisions of chapter thirty-two of the General Laws for retirement allowances to or on account of the Authority's employees.

Whenever a person who is a member of the state employees' retirement system on account of employment by the Massachusetts
Port Authority shall become a member of the Massachusetts Port Authority employees' retirement system pursuant to this
section, that employee shall be entitled to all creditable service and all rights and benefits to which he was entitled as a member
of the state employees' retirement system. Within ninety days of such transfer by a member of the state employees' retirement
system to the Massachusetts Port Authority employees' retirement system, the amount of the accumulated total deductions
credited to his account in the annuity savings fund of the state employees' retirement system shall be transferred and credited
to the annuity savings fund of the Massachusetts Port Authority employees' retirement system.
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Anything to the contrary in section twenty-two of chapter thirty-two of the General Laws notwithstanding, the amount to be
appropriated by the Massachusetts Port Authority for any fiscal year for the pension fund as described in subparagraph (3) of
said section 22 shall be the sum of (a) the normal pension cost, as hereinafter defined, incurred by the authority for that year
plus (b) the amount necessary to amortize in equal annual installments over a period of twenty years the unfunded past service
liability of the authority as of July first, nineteen hundred and seventy-eight. For purposes of this section the term “past service
liability” of the Authority shall mean the excess of the present value of all future pension benefits payable by the Massachusetts
Port Authority employees' retirement system as determined under the entry age normal actuarial cost method with frozen initial
liability over the present value of all future normal costs. The terms “unfunded past service liability” shall mean the past service
liability less the assets of the system. The term “normal pension cost” as applied to the authority for any year shall mean the
amount, as determined under the entry age normal actuarial cost method with frozen initial liability, required to finance pension
benefits earned by Authority employees during that year as members of the Massachusetts Port Authority employees' retirement
system.

Any funds paid into the Massachusetts Port Authority employees' retirement system pursuant to this section or any provision of
chapter thirty-two of the General Laws shall be used solely for the purpose of paying the costs of operation of the system. The
provisions of this paragraph shall be deemed to constitute a contractual right and benefit on behalf of members of the system
who are or may be retired pursuant to said chapter thirty-two, and no amendment or alteration shall be made which would result
in a diversion of said fund for other purposes.

Every person who immediately prior to being transferred to the authority was subject to the provisions of sections fifty-six to
sixty, inclusive, of chapter thirty-two of the General Laws, shall continue subject to the provisions of said sections; provided,
however, that the words “retiring authority”, as used in said sections shall mean the members of said Authority; and provided
further, that the amount of all retirement allowances payable under said sections by virtue of this act shall be paid by the
Authority, and the commonwealth shall reimburse the Authority for its proportionate share of any amounts so paid. Upon the
retirement of any such person under said sections fifty-six to sixty, inclusive, the Massachusetts Port Authority employees'
retirement board shall refund to the person so retired the amount of his accumulated deductions.

Credits
St.1956, c. 465, § 22. Amended by St.1958, c. 599, § 10; St.1959, c. 476; St.1960, c. 525, § 1; St.1978, c. 487, § 20.

Notes of Decisions (3)

M.G.L.A. 91 App. § 1-22, MA ST 91 App. § 1-22
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-22A

§ 1-22A. Employee deferred compensation program

Currentness

The secretary-treasurer of the Massachusetts Port Authority, on behalf of the authority, may contract with an employee to
defer a portion of that employee's compensation and may, for the purpose of funding a deferred compensation program for
said employee, established in accordance with the U.S. Internal Revenue Code, (the “Code”), invest the deferred portion of
the employee's income in a life insurance or annuity contract, mutual fund, or a bank investment trust. The secretary-treasurer
shall, before making any such investment, solicit bids from insurance companies authorized to conduct business within the
commonwealth pursuant to chapter one hundred and seventy-five of the General Laws, mutual fund managers, and banks, which
bids shall be sealed, and opened at a time and place designated by the secretary-treasurer. Any bid submitted by an insurance
company, mutual fund, or bank investment trust to fund the deferred compensation program shall, where applicable, clearly
indicate the interest rate which shall be paid on the deferred funds, any commissions which will be paid to the salesmen, any load
imposed for the purpose of administering the funds, mortality projections, expected payouts, tax implications for participating
employees and such other information as the secretary-treasurer may require. Any contract entered into between an employee
and the Authority pursuant to this section shall include all such information in terms the employee can reasonably be expected
to understand.

As used in this section, the word “employee” shall have the same meaning as “employee” in section one of chapter thirty-two of
the General Laws and shall also include consultants and independent contractors who are natural persons paid by the Authority.

Notwithstanding any provisions herein to the contrary, the secretary-treasurer shall not be required to solicit bids to invest the
deferred portion of an employee's income provided: (a) the secretary-treasurer elects to invest such funds in the same investment
products as provided through the deferred compensation plan for employees of the commonwealth administered by the state
treasurer, provided such plan resulted from the solicitation of bids in accordance with bidding requirements comparable to those
required under this section; or (b) the secretary-treasurer elects to invest such funds in the investment products offered pursuant
to a plan developed through a competitive selection process, provided that such plan resulted from the solicitation of bids by a
group of any combination of three or more city, town, county or public authority treasurers acting as a “Common Group” for
purposes of soliciting such proposals in accordance with bidding requirements comparable to those required under this section.

An employee may defer compensation so long as such deferral is the lesser of seven thousand five hundred dollars or thirty-
three and one-third per cent of his includible compensation for a taxable year, except that for one or more of the last three taxable
years ending before he attains normal retirement age under the plan the employee may defer the lesser of fifteen thousand dollars
or the sum of (1) seven thousand five hundred dollars or thirty-three and one-third per cent of his includible compensation for
a such year, plus (2) a sum not more than the total deferrable compensation for prior taxable years that had not in fact been
deferred in such years.

Such deferred compensation program shall be in addition to and not a part of the retirement program or pension system as
provided under said chapter thirty-two and any other benefit program provided by law for such employee. Any compensation
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deferred under such a plan shall continue to be included as regular compensation, as defined in section one of said chapter thirty-
two, for the purpose of computing the retirement and pension benefits earned by any such employee, but any compensation so
deferred shall not be included in the computation of any taxes withheld on behalf of any such employee.

Credits
St.1956, c. 465, § 22A, added by St.1981, c. 731, § 6.

M.G.L.A. 91 App. § 1-22A, MA ST 91 App. § 1-22A
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-22B

§ 1-22B. Employee individual retirement accounts

Currentness

The secretary-treasurer of the Massachusetts Port Authority, on behalf of the authority, may contract with an employee to make
contributions for and in the name of such employee, from amounts otherwise payable to the employee as current compensation,
to an Individual Retirement Account (“IRA”) by such employee established in accordance with the U.S. Internal Revenue Code,
(the “Code”). The participating employee may invest that portion of his income so contributed to an IRA in an annuity contract,
mutual fund, bank investment trust or other investment authorized by the Code. Before making such deduction, the secretary-
treasurer shall be required to solicit bids from insurance companies authorized to conduct business within the commonwealth
pursuant to chapter one hundred and seventy-five of the General Laws, mutual fund managers, and banks which bids shall be
sealed, and opened at a time and place designated by the secretary-treasurer. Any bid submitted by an insurance company, mutual
fund, or bank investment trust seeking investment of the IRA contribution shall, where applicable, clearly indicate the interest
rate which shall be paid on the invested funds, any commissions which will be paid to the salesmen, any load imposed for the
purpose of administering the funds, expected payouts, tax implications for participating employees and such other information
as the secretary-treasurer may require. Upon the treasurer's determining which provider offers the product or products most
beneficial to the employee in each category for which bids were solicited, the secretary-treasurer may offer such employee the
opportunity to establish an IRA with one or more such providers. The employee who wishes to invest his IRA funds with any
such provider, or combination of providers, may authorize the secretary-treasurer to deduct from amounts otherwise payable
to the employee, at one time or on a periodic basis, amounts to be paid into the employee's IRA. If the employee so elects,
the secretary-treasurer shall pay to the providers the amount designated by the employee, in the name of the employee, to the
employee's IRA. Amounts so paid to the providers for the employee's IRA account shall belong exclusively to the employee.
Except as otherwise provided herein, the secretary-treasurer may restrict an employee's right to contract to have contributions
made to an IRA through deductions and payments by the secretary-treasurer, to those providers selected as the result of the
competitive bidding process outlined herein, but the authority conferred upon the secretary-treasurer shall not be construed
to restrict or limit the right of any employee to establish one or more IRAs with such banks, insurance companies, or similar
authorized institutions as the employee may choose in any manner other than through an authorized deduction by the secretary-
treasurer of a portion of the employees compensation as outlined herein. Any contract entered into between an employee and the
authority pursuant to this section shall include all information in terms the employee can reasonably be expected to understand.

As used in this section the word “employee” shall have the same meaning as “employee” in section one of chapter thirty-two of
the General Laws and shall also include consultants and independent contractors who are natural persons paid by the Authority.

An employee may contribute a portion of his compensation to an IRA under the program outlined herein so long as such
contribution, for an employee who is single, is the lesser of two thousand dollars or one hundred per cent of his compensation
for a taxable year, and, for an employee who is married, the contribution is the lesser of two thousand two hundred and fifty
dollars or one hundred per cent of his compensation for a taxable year. If an employee has any compensation deferred under a
deferred compensation plan for employees of the Authority, if one is established by the treasurer under section twenty-two A,
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then the aggregate amount of such deferred compensation deduction and amounts contributed to such employee's IRA shall not
exceed the limits imposed upon such combined deduction and contribution by the Code.

Notwithstanding any provisions to the contrary, the secretary-treasurer shall not be required to solicit bids to invest the
contributed portion of an employee's income into the employee's IRA provided: (a) the secretary-treasurer is authorized by
the employee to pay that portion of the employee's compensation into the employee's IRA in the same investment products
as provided through a deferred compensation or IRA plan for employees of the commonwealth administered by the state
treasurer, or a deferred compensation plan for employees of the Authority administered by the secretary-treasurer, provided
such plan resulted from the solicitation of bids in accordance with bidding requirements comparable to those required under
this section; or (b) the secretary-treasurer is authorized by the employee to pay that portion of the employee's compensation into
the employee's IRA in the investment products offered pursuant to a deferred compensation plan or an IRA investment option
program developed through a competitive selection process, provided that such plan or program resulted from the solicitation
of bids by a group of any combination of three or more city, town, county or public authority treasurers acting as a “Common
Group” for purposes of soliciting such proposals in accordance with bidding requirements comparable to those required under
this section.

Such IRA plan shall be in addition to and not a part of the retirement program or pension system as provided under said chapter
thirty-two and any other benefit program provided by law for such employee. Any compensation contributed by the employee to
his IRA under such a plan shall continue to be included as regular compensation, as defined in section one of said chapter thirty-
two, for the purpose of computing the retirement and pension benefits earned by any such employee, but any compensation
so contributed shall not be included in the computation of federal taxes but shall be included in the computation of state taxes
withheld on behalf of any such employee.

Credits
St.1956, c. 465, § 22B, added by St.1981, c. 731, § 6.

M.G.L.A. 91 App. § 1-22B, MA ST 91 App. § 1-22B
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-23

§ 1-23. Conflicts of interest; interagency services; approval, maintenance,
and policing of projects; tolls; liability; unclaimed property; penalties

Currentness

Any member, agent or employee of the Authority who contracts with the Authority or is interested, either directly or indirectly,
in any contract with the Authority or in the sale or lease of any property, either real or personal, to, or in the purchase or lease of
any property from the Authority, shall be punished by a fine of not more than one thousand dollars or by imprisonment for not
more than one year, or both; provided, however, that this paragraph shall not preclude an officer or employee of the Authority
from eligibility for any residential sound insulation program administered by the Authority, if said officer or employee has
no responsibility for the administration of said program or from eligibility for any benefit from the Bayswater environmental
program if the officer or employee has no responsibility for the administration of the program.

The authority may call upon the department of public works, the department of conservation and recreation, the department
of commerce, the department of highways, the planning board of the city and such other state or city boards, commissions,
divisions and agencies as may be deemed advisable for the purposes of assisting in making investigations, studies, surveys and
estimates, and in policing the projects, and the Authority may arrange for payment for such services and expenses of those
agencies in connection therewith.

All maps, charts, plans, records and all other related documents and equipment pertaining to the acquisition, construction,
maintenance and operation of the airport properties and the port properties which are in the possession of the division of building
construction of the commission on administration and finance, the state airport management board and the Port of Boston
Commission upon the transfer of those properties to the Authority shall be transferred and delivered to the Authority.

Any action taken by the Authority under the provisions of this act may be authorized by resolution at any regular or special
meeting, and each such resolution shall take effect immediately and need not be published or posted.

Each project shall be maintained and kept in good condition and repair by the Authority. Each such project shall also be policed
and operated by such force of police, tolltakers and other operating employees as the Authority may in its discretion employ.

Any person who uses any project and fails or refuses to pay the toll provided therefor shall be punished by a fine of not more
than one hundred dollars to be paid to the Authority or by imprisonment for not more than thirty days or both, and in addition
thereto the Authority shall have a lien upon the vehicle driven by such person for the amount of such toll and may take and retain
possession thereof until the amount of such toll and all charges in connection therewith shall have been paid. The authority shall
maintain the confidentiality of all information, including but not limited to photographs or other recorded images and credit
and account data, relative to account holders who participate in its electronic toll collection system. Such information shall
not be a public record and shall be used for enforcement purposes only with respect to toll collection regulations. An account
holder may, upon written request to the authority, have access to all information pertaining solely to the account holder. For each
violation of applicable authority regulations related to electronic toll collection, a violation notice shall be sent to the registered
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owner of the vehicle in violation. The notice shall include the registration number of the vehicle, the state of issuance of such
registration and the date, time and place of the violation. The notice may be based in whole or in part upon inspection of any
photographic or other recorded image of a vehicle and the written certification by a state police officer or other person employed
by or under contract with the authority or its electronic toll collection system contractor that it is so based shall be prima facie
evidence of the facts contained therein and shall be admissible in any administrative or judicial proceeding to adjudicate the
liability for such violation.

Until the projects of the Authority shall have come under the control of the general court under the provisions of section twenty-
five, the Authority shall be liable to any persons sustaining bodily injury or damage in or on its property by reason of a defect or
want of repair of ways in or on said projects to the same extent as though said ways were ways within the meaning of sections
fifteen, eighteen, and nineteen of chapter eighty-four of the General Laws, and shall be liable for the death of any person caused
by such defect or want of repair to the same extent as is provided in chapter two hundred and twenty-nine of the General Laws.
Any notice of such injury, damage or death required by law shall be given to any member of the Authority or to the secretary-
treasurer of the Authority.

Notwithstanding the provision of chapters one hundred and thirty-four and one hundred and forty-seven of the General Laws, if
money, goods or other property which has been abandoned, mislaid or lost on the premises of the Massachusetts Port Authority
comes into the possession of said Authority and remains unclaimed in its possession for a period of one hundred and twenty
days, the Authority may sell the same, excepting money so unclaimed, at public auction after notice of such sale has been
published for three successive weeks in a newspaper published in the city or town where such sale is to take place. The net
proceeds of such sale, after deducting the cost of storage and the expenses of the sale, and all money so unclaimed, shall be
paid into and become the property of the Authority. If, in the opinion of the Authority, any property so abandoned, mislaid or
lost which comes into the possession of the Authority and remains unclaimed in its possession for a period of one hundred and
twenty days, is of the value of three dollars or less, the Authority may donate the same to a charitable organization.

The Massachusetts Port Authority shall be expressly prohibited from making any expenditure, entering into any lease, sale, or
transfer agreement or undertaking any development in connection with any project which is to be used, in whole or in part, for
the purpose of a professional sports and entertainment venue or gaming facility.

Credits
St.1956, c. 465, § 23. Amended by St.1958, c. 599, § 11; St.1960, c. 328; St.1963, c. 543; St.1967, c. 869, § 7; St.1993, c. 301,
§ 2; St.1997, c. 11, § 94; St.2000, c. 235, § 23; St.2003, c. 26, § 515, eff. July 1, 2003; St.2010, c. 264, § 2, eff. Nov. 5, 2010.

Notes of Decisions (2)

M.G.L.A. 91 App. § 1-23, MA ST 91 App. § 1-23
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-24

§ 1-24. Labor relations policy

Currentness

It is hereby declared to be the policy of the Authority to eliminate the causes of certain substantial obstructions to the free flow
of industry and trade and to mitigate and eliminate these obstructions when they have occurred by encouraging the practice and
procedure of collective bargaining and by protecting the exercise by workers of full freedom of association, self-organization,
and designation of representatives of their own choosing, for the purpose of negotiating the terms and conditions of their
employment or other mutual aid or protection.

The Authority shall have authority to bargain collectively with labor organizations representing employees of the Authority
and to enter into agreements with such organizations relative to wages, salaries, hours, working conditions, health benefits,
pensions and retirement allowances of such employees. The employees of the Authority shall submit all grievances and disputes
to arbitration pursuant to the arbitration provisions in agreements existing at the time of this act or subsequently entered into
with the Authority, or in the absence of such provisions to the state board of conciliation and arbitration, or other board or body
having similar powers and duties, whose decision shall be final and binding.

The provisions of sections twenty-six to twenty-seven D, inclusive, sections forty-four A to forty-four E, inclusive, of chapter
one hundred and forty-nine of the General Laws, shall apply to the Authority. The provisions of sections twenty-six to twenty-
nine, inclusive, and of sections forty-four A to forty-four L, inclusive, of chapter one hundred and forty-nine of the General
Laws, and the provisions of sections thirty-nine F to thirty-nine M, inclusive, of chapter thirty of the General Laws shall apply
to the Authority in regard to the trade and transportation center.

Credits
St.1956, c. 465, § 24. Amended by St.1967, c. 719, § 7.

Notes of Decisions (2)

M.G.L.A. 91 App. § 1-24, MA ST 91 App. § 1-24
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

- 131 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N0C9A2B77FFC54E3488F808ACFA7AD56D&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N0C9A2B77FFC54E3488F808ACFA7AD56D&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N19B34D036CAE487FB4E9D684AD2CADB9&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N19B34D036CAE487FB4E9D684AD2CADB9&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B660060329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B660060329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B7087B0329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B7087B0329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S26&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S26&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S27D&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S27D&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44A&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44A&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44E&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44E&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44E&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44E&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S26&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S26&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S29&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S29&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S29&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S29&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44A&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44A&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44L&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44L&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44L&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST149S44L&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30S39F&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30S39F&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30S39M&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST30S39M&originatingDoc=N0808F96032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N0808F96032EF11DBACCDFBFACB121AEE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.DocLink)
http://www.westlaw.com/Link/RelatedInformation/NotesofDecisions?docGuid=N0808F96032EF11DBACCDFBFACB121AEE&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=NotesOfDecision&contextData=(sc.DocLink)


§ 1-25. Dissolution of authority; transfer to commonwealth, MA ST 91 App. § 1-25

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1
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Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-25

§ 1-25. Dissolution of authority; transfer to commonwealth

Currentness

(a) When all payments due on account of the port properties, as provided in section six, shall have been made, and when
all bonds issued under the provisions of this act and the interest thereon shall have been paid or a sufficient amount of the
payment of all such bonds and the interest thereon to the maturity thereof shall have been set aside in trust for the benefit of
the bondholders, and contributions shall have been made to the several funds of the Massachusetts Port Authority employees'
retirement system established under sections one to twenty-eight, inclusive, of chapter thirty-two of the General Laws such as
are sufficient, in the opinion of the actuary, as defined in section one of said chapter thirty-two, to provide for the payment of all
amounts payable by the system after that date with respect to all persons then receiving allowances from the Massachusetts Port
Authority employees' retirement system and with respect to all persons who are then employees, as defined in said section one,
of the Authority, whether or not any such amount is or becomes payable to any such person or the spouse or other beneficiary
of any such person, such opinion to be based upon the assumption, among others, that such persons who are then employees
are then or thereafter become entitled to receive retirement allowances in the amounts then provided by sections five, six and
seven of said chapter thirty-two on the basis of the regular compensation received by, and the years of creditable service of,
such persons at such date, all projects then under the control of the Authority shall be operated and maintained in such manner
as may be provided by the general court.

(b) Should the general court dissolve the Authority under the provisions of subparagraph (a), the members of the Massachusetts
Port Authority employees' retirement system on the effective date of the dissolution of the authority who do not then transfer to
or enter service in a governmental unit in which a contributory retirement system established under the provisions of sections
one to twenty-eight, inclusive, of said chapter thirty-two, or under corresponding provisions of earlier laws or of any special
law, shall continue to be members of the Massachusetts Port Authority employees' retirement system and shall then be entitled
to apply for and receive retirement allowances from such system in the amounts, upon the terms, subject to the conditions and
with all of the related rights provided by and under sections six, seven, ten and twelve of said chapter thirty-two.

(c) Effective upon the date of dissolution of the Authority (1) the Massachusetts Port Authority employees' retirement system
shall continue under the provisions of sections 1 to 28 inclusive of said chapter 32; (2) the management of the Massachusetts
Port Authority employees' retirement system shall be transferred to the state board of retirement provided for in section eighteen
of chapter ten of the General Laws which board shall have with respect thereto the general powers and duties set forth in
subdivision (5) of section twenty of said chapter thirty-two; (3) all data, files, papers and records and other materials of the
retirement board provided for in paragraph (b) of subdivisions (4 ⅞ ) of said section twenty shall be transferred to and held by
the state board of retirement; (4) the funds of the Massachusetts Port Authority employees' retirement system in the custody of
the secretary-treasurer of the Authority shall be transferred to the state treasurer who shall thereafter be and perform the duties
of the treasurer-custodian of such funds which shall then be held by him for the exclusive benefit and use of the members of the
Massachusetts Port Authority employees' retirement system and their beneficiaries; and (5) the retirement board provided for
in said paragraph (b) of subdivision (4 ⅞ ) shall be abolished; provided, however, that the members and officers thereof shall
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§ 1-25. Dissolution of authority; transfer to commonwealth, MA ST 91 App. § 1-25
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continue to be authorized to do all such things and take all such action as may be necessary or desirable to be done or taken by
them to effectuate the transfers to be made pursuant to this section.

(d) Effective upon the date of dissolution of the Massachusetts Port Authority or a default in its obligations under chapter
thirty-two of the General Laws, the payment of all annuities, pensions, retirement allowances and refunds of accumulated total
deductions and of any other benefits granted under the provisions of sections one to twenty-eight, inclusive, of said chapter
thirty-two are hereby made obligations of the commonwealth in the case of any such payments from funds of the Massachusetts
Port Authority employees' retirement system.

Credits
St.1956, c. 465, § 25. Amended by St.1978, c. 487, § 21.

M.G.L.A. 91 App. § 1-25, MA ST 91 App. § 1-25
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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§ 1-26. Appropriation, MA ST 91 App. § 1-26
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-26

§ 1-26. Appropriation

Currentness

To provide for the expenses of the Authority in carrying out the provisions of this act, the sum of seven hundred and fifty
thousand dollars is hereby appropriated from the General Fund of the commonwealth, which sum shall be paid to the Authority,
and any sum so paid shall be reimbursed by the Authority to the commonwealth out of the proceeds of any revenue bonds which
may be issued under the provisions of section eight.

Credits
St.1956, c. 465, § 26.

M.G.L.A. 91 App. § 1-26, MA ST 91 App. § 1-26
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-27

§ 1-27. Construction of act

Currentness

This act, being necessary for the welfare of the commonwealth and its inhabitants, shall be liberally construed to effect the
purposes thereof.

Credits
St.1956, c. 465, § 27.

M.G.L.A. 91 App. § 1-27, MA ST 91 App. § 1-27
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-28

§ 1-28. Severability

Currentness

The provisions of this act are severable, and if any of its provisions shall be held unconstitutional by any court of competent
jurisdiction, the decision of such court shall not affect or impair any of the remaining provisions.

Credits
St.1956, c. 465, § 28.

M.G.L.A. 91 App. § 1-28, MA ST 91 App. § 1-28
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-29

§ 1-29. Inconsistent laws

Currentness

All other general or special laws, or parts thereof, inconsistent herewith are hereby declared to be inapplicable to the provisions
of this act, excepting section fifty-one M of chapter ninety of the General Laws, and chapter three hundred and fifty-four of the
acts of nineteen hundred and fifty-two as from time to time amended.

Credits
St.1956, c. 465, § 29.

Notes of Decisions (1)

M.G.L.A. 91 App. § 1-29, MA ST 91 App. § 1-29
Current through Chapter 113 of the 2020 2nd Annual Session
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§ 1-30. Amendment of General Laws

Currentness

[St.1956, c. 465, § 30, amends section 12 of chapter 63 of the General Laws by adding thereto paragraph (p), relating to bonds
issued by the Massachusetts Port Authority.]

M.G.L.A. 91 App. § 1-30, MA ST 91 App. § 1-30
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M.G.L.A. 91 App. § 1-31

§ 1-31. Repealer

Currentness

Chapter seven hundred and forty-one of the acts of nineteen hundred and fifty is hereby repealed.

Credits
St.1956, c. 465, § 31.
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Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-32

§ 1-32. Airport properties; vesting of title

Currentness

Upon title to the airport properties becoming vested in the Authority under the provisions of section five of this act, sections
fifty-nine A to fifty-nine C, inclusive, of chapter six of the General Laws and sections fifty A to fifty L, inclusive, of chapter
ninety of the General Laws shall be inoperative and cease to be effective, and no bonds of the commonwealth shall thereafter
be issued under the provisions of chapters four hundred and eighty-four and seven hundred and twelve of the acts of nineteen
hundred and fifty-seven.

Credits
St.1956, c. 465, § 32. Amended by St.1958, c. 599, § 12.

M.G.L.A. 91 App. § 1-32, MA ST 91 App. § 1-32
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

- 140 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N0C9A2B77FFC54E3488F808ACFA7AD56D&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N0C9A2B77FFC54E3488F808ACFA7AD56D&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N19B34D036CAE487FB4E9D684AD2CADB9&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N19B34D036CAE487FB4E9D684AD2CADB9&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B660060329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B660060329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-32&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-32&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B7087B0329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/MassachusettsStatutesCourtRules?guid=N5B7087B0329C11DBACCDFBFACB121AEE&transitionType=DocumentItem&contextData=(sc.DocLink)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-32&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(MASTPTITXIVR)&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=CM&sourceCite=M.G.L.A.+91+App.+%c2%a7+1-32&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000042&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST91S5&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST91S5&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST6S59A&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST6S59A&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST6S59A&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST6S59A&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST6S59C&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST6S59C&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST90S50A&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST90S50A&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST90S50L&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST90S50L&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST90S50L&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST90S50L&originatingDoc=N0911DDE032EF11DBACCDFBFACB121AEE&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


§ 1-33. Port properties; vesting of title, MA ST 91 App. § 1-33
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-33

§ 1-33. Port properties; vesting of title

Currentness

Upon title to the port properties becoming vested in the Authority under the provisions of section six of this act, sections fifty-
three to fifty-five, inclusive, of chapter six of the General Laws, chapter ninety-one A of the General Laws and sections five,
six and eight of chapter six hundred and nineteen of the acts of nineteen hundred and forty-five and sections thirteen to sixteen,
inclusive, of chapter six hundred and eight of the acts of nineteen hundred and fifty-three shall be inoperative and cease to
be effective.

Credits
St.1956, c. 465, § 33.

M.G.L.A. 91 App. § 1-33, MA ST 91 App. § 1-33
Current through Chapter 113 of the 2020 2nd Annual Session
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§ 1-34. Mystic River bridge; vesting of title, MA ST 91 App. § 1-34

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-34

§ 1-34. Mystic River bridge; vesting of title

Currentness

Upon title to the Mystic River bridge becoming vested in the Authority under the provisions of section thirteen of this act,
chapter five hundred and sixty-two of the acts of nineteen hundred and forty-six, as amended by chapter six hundred and twenty-
six of the acts of nineteen hundred and forty-seven and chapter four hundred and thirty-two of the acts of nineteen hundred and
fifty-four shall be inoperative and cease to be effective.

Credits
St.1956, c. 465, § 34.

M.G.L.A. 91 App. § 1-34, MA ST 91 App. § 1-34
Current through Chapter 113 of the 2020 2nd Annual Session
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§ 1-34A. Reimbursement of commonwealth for retirement costs, MA ST 91 App. § 1-34A
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-34A

§ 1-34A. Reimbursement of commonwealth for retirement costs

Currentness

The Authority is hereby authorized and directed to reimburse the commonwealth for the amount of retirement costs incurred by
the commonwealth on behalf of employees of the office of public safety and inspections of the division of professional licensure
for the time such employees are assigned by the commissioner of said division to duty with the Authority. Said amount shall
be the retirement cost portion of the cost of fringe benefits as determined by the commissioner of administration pursuant to
section six B of chapter twenty-nine of the General Laws. Said amount shall be reimbursed annually to the commonwealth for
fiscal years beginning after June thirtieth, nineteen hundred and eighty-seven.

Credits
St.1956, c. 465, § 34A, as added by St.1987, c. 199, § 146. Amended by St.2017, c. 6, § 205, eff. Mar. 27, 2017.

M.G.L.A. 91 App. § 1-34A, MA ST 91 App. § 1-34A
Current through Chapter 113 of the 2020 2nd Annual Session
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Massachusetts General Laws Annotated
Part I. Administration of the Government (Ch. 1-182)

Title XIV. Public Ways and Works (Ch. 81-92b)
Appendix to Chapter 91 (Refs & Annos)

Massachusetts Port Authority (Refs & Annos)

M.G.L.A. 91 App. § 1-36

§ 1-36. Advisory board; members; meetings; officers; powers and duties

Currentness

(a) There shall be an advisory board to the authority which shall be named the Massachusetts Port Authority Community
Advisory Committee, which shall consist of: (i) 1 voting member from each of the following cities and towns, to be appointed by
the chief executive officer of each city or town: Arlington, Bedford, Belmont, Beverly, Braintree, Brookline, Cambridge, Canton,
Chelsea, Cohasset, Concord, Everett, Hingham, Hull, Lexington, Lincoln, Lynn, Malden, Marblehead, Medford, Melrose,
Milton, Nahant, Quincy, Randolph, Revere, Salem, Scituate, Somerville, Swampscott, Watertown, Weymouth, Worcester and
Winthrop; and (ii) 7 voting members from the city of Boston, to be appointed by the mayor, 1 of whom shall be from the East
Boston section of the city of Boston, 1 of whom shall be from the South Boston section of the city of Boston, and 1 of whom
shall be from the South End section of the City of Boston; provided, however, that appointed members shall be versed in not less
than 1 of the following disciplines: airport operations; environmental affairs, labor relations; public health; or port operations.
For purposes of this section, the term “chief executive officer” shall mean the person designated as the chief executive officer
under a local charter or laws having the force of a charter, or, in the absence of a local charter or laws having the force of a local
charter, the mayor, in a city, or the chair of the select board or president of a town council, in a town.

(b) Each voting member shall cast 1 vote on the Massachusetts Port Authority Community Advisory Committee.

(c) The Massachusetts Port Authority Community Advisory Committee may act at a regular periodic meeting called in
accordance with its by-laws, at a special meeting called by the Authority or if a majority of members choose to do so. Except
as provided in (f), a quorum of the Massachusetts Port Authority Community Advisory Committee shall consist of a simple
majority of voting members present, and the Massachusetts Port Authority Community Advisory Committee may act, except
as otherwise provided in paragraph (f), by affirmative casting of a majority of the votes represented in the quorum. The
Massachusetts Port Authority Community Advisory Committee shall be deemed to be a governing body for the purposes of,
and shall be subject to, sections 18 to 25, inclusive, of chapter 30A of the General Laws.

(d) The Massachusetts Port Authority Community Advisory Committee shall adopt and may revise and amend by-laws.
The Massachusetts Port Authority Community Advisory Committee shall annually elect a chairperson, a vice-chairperson,
a secretary and such officers as said Massachusetts Port Authority Community Advisory Committee might determine. Each
member of said Massachusetts Port Authority Community Advisory Committee shall serve without compensation, except if
a member provides specialized services, such as legal, accounting, record keeping, administration, or any other specialized
services provided to the Massachusetts Port Authority Community Advisory Committee. Members may be reimbursed, as an
expense of said Massachusetts Port Authority Community Advisory Committee, for all reasonable expenses incurred in the
performance of their duties as approved by the Massachusetts Port Authority Community Advisory Committee.
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(e) The purposes of the Massachusetts Port Authority Community Advisory Committee shall be as follows: (i) to appoint a
member to the board of directors of the Massachusetts Port Authority, as provided for in section 2 of this chapter and in the
manner prescribed in paragraph (f) of this section; (ii) to make recommendations to the authority on annual current expense
expenditure budgets submitted to the Massachusetts Port Authority Community Advisory Committee under paragraph (g); (iii)
to hold hearings, which may be held jointly with the authority at the discretion of the Massachusetts Port Authority Community
Advisory Committee and said authority, on matters relating to said authority; (iv) to review the annual report of the authority
and to prepare comments thereon to the authority and the governor, and to make such examinations of the reports on the
authority's records and affairs as the Massachusetts Port Authority Community Advisory Committee deems appropriate; and (v)
to make recommendations to the governor and the general court respecting the authority and its programs. The Massachusetts
Port Authority Community Advisory Committee shall have all powers necessary or convenient to carry out and effectuate the
foregoing purposes.

(f) With respect to appointment of any member of the board of directors, the Massachusetts Port Authority Community Advisory
Committee shall act only if a special quorum is present consisting of 2/3 of voting members. The Massachusetts Port Authority
Community Advisory Committee’s appointment to the board of directors shall be a resident of 1 of the following communities:
the East Boston or South Boston section of the city of Boston, or the town of Winthrop.

(g) The Massachusetts Port Authority Community Advisory Committee may hold a public hearing on matters relating to said
budget to ascertain, for subsequent report to the authority if necessary, the views of the public thereon.

(h) The Massachusetts Port Authority Community Advisory Committee may provide for the appointment of staff to who shall
serve at the pleasure of the committee.

(i) The Massachusetts Port Authority Community Advisory Committee may incur expenses, to be paid by the authority, as
follows:

(i) from January 1, 2018 to June 30, 2018, not more than $250,000;

(ii) from July 1, 2018 to June 30, 2019, not more than $300,000;

(iii) from July 1, 2019 to June 30, 2020, not more than $350,000;

(iv) from July 1, 2020 to June 30, 2021, not more than $400,000;

(v) from July 1, 2021 to June 30, 2022, not more than $450,000;

(vi) from July 1, 2022 to June 30, 2023, not more than $500,000; and

(vii) for each fiscal year thereafter, not more than $500,000.
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The payments shall be for annual expenses incurred in the performance of the Massachusetts Port Authority Community
Advisory Committee’s duties and obligations under subsections (e) and (g) and for personnel under subsection (h). All expenses
of the Massachusetts Port Authority Community Advisory Committee shall be subject to the rules and regulations of the
authority.

(j) The authority shall provide any information including, but not limited to, annual current expense expenditure budgets
and capital expenditure reports, requested by the Massachusetts Port Authority Community Advisory Committee which are
necessary for the discharge of its duties; provided, however, that the Massachusetts Port Authority Community Advisory
Committee shall not be granted access to any information if it be determined by the executive director of the authority and the
director of security for the authority that the release of such information would be detrimental to public safety, or if providing
such information would be in violation of any federal statute or regulation of the Federal Aviation Administration or other
federal agency; provided, further, that said determination shall be made in writing which shall be delivered to the Massachusetts
Port Authority Community Advisory Committee within 10 business days.

Credits
St.1956, c. 465, § 36, as added by St.2009, c. 25, § 128, eff. July 1, 2009. Amended by St.2013, c. 46, § 55, eff. July 24, 2013;
St.2015, c. 10, §§ 47 to 50, eff. Mar. 31, 2015; St.2018, c. 18, eff. May 9, 2018; St.2018, c. 443, eff. April 10, 2019.

M.G.L.A. 91 App. § 1-36, MA ST 91 App. § 1-36
Current through Chapter 113 of the 2020 2nd Annual Session

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

- 146 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IFFDA140066-5C11DE9D7FE-D3057C1DAE9)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IFFDA140066-5C11DE9D7FE-D3057C1DAE9)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I7B0A5F60FF-9A11E285C7D-3C4F3380D74)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I7B0A5F60FF-9A11E285C7D-3C4F3380D74)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ICF37A940DC-0B11E483448-1988B2A8E2A)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(ICF37A940DC-0B11E483448-1988B2A8E2A)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3FE5CCF01F-FA11E8B6F6E-23A6730DC92)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I3FE5CCF01F-FA11E8B6F6E-23A6730DC92)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I348AE7502D-9B11E9A5019-72C934D6C32)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I348AE7502D-9B11E9A5019-72C934D6C32)&originatingDoc=NA97C4F20707E11DEB5B9BC6678FECA28&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)


924 Bel Air Road, LLC v. Zillow Group, Inc., Slip Copy (2020)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

Appeal Filed
 Appeal Filed by 924 BEL AIR ROAD, LLC v. ZILLOW GROUP, INC., 

ET AL, 9th Cir., March 17, 2020
2020 WL 774354

Only the Westlaw citation is currently available.
United States District Court, C.D. California.

924 BEL AIR ROAD, LLC, Plaintiffs,
v.

ZILLOW GROUP, INC.; Zillow, Inc.; and Does 1 
Through 10, Inclusive Defendants.

Case № 2:19-CV-01368-ODW (AFMx)
|

Signed 02/18/2020

Attorneys and Law Firms

Justin Nazmi Ibrahim, Moran Stelmach, Ronald N. 
Richards, Law Offices of Ronald Richards and Associates 
APC, Beverly Hills, CA, for Plaintiffs.

Heather P. Lamberg, Pro Hac Vice, Winston and Strawn 
LLP, Washington, DC, Lev Tsukerman, Winston and 
Strawn LLP, Los Angeles, CA, Sean D. Meenan, Winston 
and Strawn LLP, San Francisco, CA, for Defendants.

Does, pro se.

ORDER GRANTING MOTION TO DISMISS [27]

OTIS D. WRIGHT, II, UNITED STATES DISTRICT 
JUDGE

I. INTRODUCTION

*1 Before the Court is Defendants Zillow Group, Inc. and 
Zillow, Inc.’s (collectively, “Zillow”) Motion to Dismiss 
for failure to state a claim (“Motion”). (Mot. to Dismiss 
(“Mot.”), ECF No. 27.)1 For the following reasons, 
Zillow’s Motion is GRANTED.

 1 Having carefully considered the papers filed in 
connection with the Motion, the Court deemed the 
matter appropriate for decision without oral argument. 
Fed. R. Civ. P. 78; C.D. Cal. L.R. 7-15.

II. FACTUAL BACKGROUND

924 Bel Air Road, LLC (“Bel Air”) is a California limited 
liability company with a principal place of business in 
Los Angeles, California. (First Amended Complaint 
(“FAC”) ¶ 4, ECF No. 24.) Bel Air owned property 
located at 924 Bel Air Road, Los Angeles, CA 90077, 
which it listed and marketed for sale for $150,000,000 
through two brokers. (FAC ¶ 17.)
 
Zillow operates an online residential real estate database 
that is publicly available at Zillow.com (the “Website”) 
and its subpages (“Residence Pages”). (FAC ¶¶ 9–10.) 
Zillow publishes information for approximately 110 
million homes across the United States on the Website. 
(FAC ¶ 10.) The Residence Pages include information 
about property taxes, tax history, schools, lot dimensions, 
and listing prices. (FAC ¶ 10.)
 
To claim ownership of a Residence Page on the Website, 
a user must answer a series of questions. (FAC ¶¶ 13, 15.) 
If a user attempts to claim a Residence Page enough 
times, they can learn the questions asked and what 
information is required for identity verification. (FAC ¶ 
15, Ex. F.) The parties’ dispute centers around three 
specific postings on the Residence Page for Bel Air’s 
38,000 square-foot residential property (“Property”). 
(FAC ¶ 22; Mot. 2–3.)2

 2 The parties dispute the source of a fourth posting on the 
Property’s Residence Page regarding an Open House. 
Bel Air claims this was another false posting, while 
Zillow identifies Bel Air’s brokers as the posting’s 
source. (FAC ¶ 22; Mot. 4.) For the limited purposes of 
this Motion, the Court relies on neither party’s 
rendition in its analysis.

On or about February 6, 2019, a third-party user unknown 
to both parties (“User X”) claimed the Property’s 
Residence Page and falsely posted that the Property had 
sold on February 4 for $110,000,000. (Mot. 3; FAC ¶ 22, 
Ex. A.) Bel Air learned about the posting on February 7 
and contacted Zillow’s Help Center. (Mot. 3; FAC Ex. E.) 
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That same day, a Zillow representative informed Bel Air 
that Zillow was working to resolve the issue. (Mot. 3; 
FAC Ex. E.)
 
Two days later, on February 9, User X posted that the 
Property had sold on February 9 for $90,540,000. (FAC ¶ 
22, Ex. C.) Bel Air immediately notified Zillow’s Help 
Center about the second false posting. (Mot. 4; FAC Ex. 
E.) The next day, User X posted that the property had sold 
on February 10 for $94,300,000. (FAC ¶ 22, Ex. D.) On 
February 12, Bel Air began threatening Zillow with legal 
action. (Mot. 3–4; FAC Ex. E.) That day, Zillow informed 
Bel Air that the false posting had been removed and 
Zillow was looking into the source of the false postings. 
(FAC Exs. E, F.)3

 3 For the duration of these events, the Property remained 
for sale for $150,000,000. (See FAC ¶ 17.) After the 
Court took the Motion under submission, Bel Air 
submitted a Request that the Court consider that the 
property had sold, presumably to adjust the damages 
requested. (ECF No. 33.) For reasons consistent with 
the disposition of this Motion, Bel Air’s Request is 
DENIED as moot.

*2 Two days later, after an internal investigation, Zillow 
reported to Bel Air the series of events that had 
transpired, shared User X’s IP address, and blocked User 
X from the Website. (FAC Ex. F.) Through this 
communication with Zillow, Bel Air learned that Zillow’s 
internal monitoring system does not involve manually 
verifying the identity of each user who claims a 
Residence Page. (FAC Ex. F.)4

 4 Although Zillow’s system does not manually verify 
Website users’ identities, when another user attempted 
to claim the Residence Page on February 15, 2019, 
Zillow contacted Bel Air to determine if that user was 
affiliated with Bel Air. (FAC Ex. F.) When Bel Air 
denied any affiliation, Zillow blocked the user and 
offered to auto-claim the Residence Page on Bel Air’s 
behalf. (FAC Ex. F.)

Bel Air commenced this action on February 24, 2019, and 
subsequently amended its Complaint on June 3, 2019. 
(ECF Nos. 1, 24.) Bel Air asserts a single negligence 
cause of action against Zillow. (FAC ¶¶ 35–49.) Bel Air 
alleges that Zillow’s internal monitoring system allowed 
User X to publish false information that removed the 
property from the “elite status of a $100M plus property” 
and shifted the market perception to a heavily discounted 
sale price, thus damaging Bel Air. (FAC ¶¶ 24, 49.) 
Zillow moves to dismiss Bel Air’s complaint for failure to 
state a claim upon which relief can be granted. (Mot. 5); 
see Fed. R. Civ. P. 12(b)(6).

 

III. LEGAL STANDARD

A court may dismiss a complaint under Rule 12(b)(6) for 
lack of a cognizable legal theory or insufficient facts 
pleaded to support an otherwise cognizable legal theory. 
Balistreri v. Pacifica Police Dep’t, 901 F.2d 696, 699 (9th 
Cir. 1988). To survive a dismissal motion, a complaint 
need only satisfy the minimal notice pleading 
requirements of Rule 8(a)(2)—a short and plain statement 
of the claim. Porter v. Jones, 319 F.3d 483, 494 (9th Cir. 
2003). The factual “allegations must be enough to raise a 
right to relief above the speculative level.” Bell Atl. Corp. 
v. Twombly, 550 U.S. 544, 555 (2007). That is, the 
complaint must “contain sufficient factual matter, 
accepted as true, to state a claim to relief that is plausible 
on its face.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 
(internal quotation marks omitted).
 
The determination of whether a complaint satisfies the 
plausibility standard is a “context-specific task that 
requires the reviewing court to draw on its judicial 
experience and common sense.” Id. at 679. A court is 
generally limited to the pleadings but may also consider 
material submitted with the complaint. Lee v. City of Los 
Angeles, 250 F.3d 668, 688 (9th Cir. 2001). The court 
must construe all “factual allegations set forth in the 
complaint ... as true and ... in the light most favorable” to 
the plaintiff. Id. at 679. However, a court need not blindly 
accept conclusory allegations, unwarranted deductions of 
fact, or unreasonable inferences. Sprewell v. Golden State 
Warriors, 266 F.3d 979, 988 (9th Cir. 2001).
 
Where a district court grants a motion to dismiss, it 
should generally provide leave to amend unless it is clear 
the complaint could not be saved by any amendment. See 
Fed. R. Civ. P. 15(a); Manzarek v. St. Paul Fire & Marine 
Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008). Leave to 
amend may be denied when “the court determines that the 
allegation of other facts consistent with the challenged 
pleading could not possibly cure the deficiency.” 
Schreiber Distrib. Co. v. Serv-Well Furniture Co., 806 
F.2d 1393, 1401 (9th Cir. 1986). Thus, leave to amend “is 
properly denied ... if amendment would be futile.” 
Carrico v. City and Cty. of San Francisco, 656 F.3d 1002, 
1008 (9th Cir. 2011).
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IV. DISCUSSION

*3 Zillow moves to dismiss Bel Air’s Complaint as barred 
by the immunity provisions of the Communications 
Decency Act or, in the alternative, for a failure to state a 
claim under Federal Rule of Civil Procedure 12(b)(6). 
(Mot. 1–2.)
 
The Communications Decency Act (“CDA”) protects 
from liability “(1) a provider or user of an interactive 
computer service (2) whom a plaintiff seeks to treat, 
under a state law cause of action, as a publisher or speaker 
(3) of information provided by another information 
content provider.” Barnes v. Yahoo! Inc., 570 F.3d 1096, 
1100–01 (9th Cir. 2009). This immunity applies to the 
extent that the “interactive computer service” provider 
does not also function as an “information content 
provider” for the publication at issue. Fair Hous. Council 
of San Fernando Valley v. Roommates.Com, LLC, 521 
F.3d 1157, 1162–63 (9th Cir. 2008); Carafano v. 
Metrosplash.com, Inc., 339 F.3d 1119, 1123 (9th Cir. 
2003).
 
“[A]ny activity that can be boiled down to deciding 
whether to [include or] exclude material that third parties 
seek to post online is perforce immune under [47 U.S.C. § 
230].” Roomates, 521 F.3d at 1170–71. Thus, “a plaintiff 
cannot sue someone for publishing third-party content 
simply by changing the name of the theory from 
defamation to negligence.” Barnes, 570 F.3d at 1102. 
“Nor can he or she escape section 230(c) by [re]labeling 
... an action that is quintessentially that of a publisher.” Id. 
at 1102–03; see also id. at 1101 (citing cases and noting 
that other Circuits have recognized CDA immunity in 
many causes of action premised on publication, including 
fraud, negligence, false light, and violation of 
anti-discrimination laws). Accordingly, “courts must ask 
whether the duty that the plaintiff alleges the defendant 
violated derives from the defendant’s status or conduct as 
a ‘publisher or speaker.’ If it does, section 230(c)(1) 
precludes liability.” Id. at 1102.
 
The parties dispute the applicability of the CDA’s 
immunity provisions. Zillow contends that Bel Air’s key 
allegations center around User X’s posting of false 
information and, because Bel Air’s negligence claim 
seeks to hold Zillow liable as a publisher of that content, 
Zillow is entitled to CDA immunity. (Mot. 6–7.) Bel Air 
argues it’s negligence claim does not treat Zillow as a 
publisher because the claim is based, not on the published 
content, but on Zillow’s allegedly “inadequate monitoring 
system” that allowed User X to post that false content to 
the Residence Page. (Opp’n to Mot. (“Opp’n”) 2, ECF 
No. 30; FAC ¶ 29.)
 

The Fifth Circuit persuasively addressed this very 
distinction in Doe v. MySpace, Inc., 528 F.3d 413 (5th 
Cir. 2008). There, the plaintiff’s underage daughter lied 
about her age in an online profile and was subsequently 
sexually assaulted by someone she met online. Id. at 416. 
Plaintiffs sued the defendant website for negligence, 
among other things, and attempted to avoid the bar of 
CDA immunity by arguing the case was not about 
publication but instead the defendant’s “failure to 
implement basic safety measures to protect minors.” Id. at 
419. The Court concluded that CDA immunity barred the 
plaintiffs’ claims: “[the plaintiffs’] allegations are merely 
another way of claiming that [the defendant] was liable 
for publishing the communications and they speak to [the 
defendant’s] role as a publisher of online 
third-party-generated content.” Id. at 420. The Ninth 
Circuit is in accord. See Barnes, 570 F.3d at 1098–99, 
1106 (finding CDA immunity barred negligent 
undertaking claim where plaintiff sued defendant website 
for failing to remove an indecent false profile of plaintiff 
created by a former boyfriend); Carafano, 339 F.3d at 
1121–22, 1125 (finding CDA immunity barred claims 
including negligence where basis of claim was that the 
defendant website failed to review each user-created 
profile to ensure it was not defamatory5).
 5 The Ninth Circuit discussed Carafano in these terms in 

Roommates, 521 F.3d at 1171.

*4 So too here. Despite Bel Air’s repeated assertions that 
it does not seek to treat Zillow as a publisher, the FAC is 
replete with allegations of Zillow’s “publishing” or the 
equivalent. Bel Air alleges “[t]his case is about the 
monitoring of incoming requests to ‘claim’ a Residence 
Page [which] results in the publication of false third-party 
information” (FAC ¶ 12); as a result of the “faulty internal 
system, [Zillow] published ... false statements” (FAC ¶ 
22); and Zillow’s “defective” “internal monitoring 
system” allowed an imposter to “make changes to the 
Residence Page,” “resulting in the dissemination of 
misleading, false, and inaccurate information” (FAC ¶¶ 
23, 24; see also FAC ¶¶ 35–49 (referring repeatedly to the 
posting of false information).) No matter how artfully Bel 
Air seeks to plead, its allegations make clear that Bel 
Air’s claims are merely another way of holding Zillow 
liable for publishing User X’s content, and are thus 
directed toward Zillow as a publisher, editor, or screener. 
See Barnes, 570 F.3d at 1102–03; Doe, 528 F.3d at 420.
 
Ultimately, Bel Air’s allegations boil down to a charge 
that Zillow must prevent users from falsely claiming a 
Residence Page or posting false content. Yet, reviewing 
each user’s activity and postings to ensure their accuracy 
is precisely the kind of activity for which Congress 
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intended section 230 to provide immunity. Roommates, 
521 F.3d at 1171–72. Further, “removing content is 
something publishers do, and to impose liability on the 
basis of such conduct necessarily involves treating the 
liable party as a publisher of the content it failed to 
remove.” Barnes, 570 F.3d at 1103.
 
The Ninth Circuit has noted that “[w]ebsites are 
complicated enterprises, and there will always be close 
cases where a clever lawyer could argue that something 
the website operator did encouraged the illegality. Such 
close cases, we believe, must be resolved in favor of 
immunity, lest we cut the heart out of section 230 ....” 
Roommates, 521 F.3d at 1174. The Court does not find 
this to be a close case. Bel Air’s negligence claim against 
Zillow falls squarely within the bounds of CDA 
immunity. The duty that Bel Air alleges Zillow violated, 
to monitor new users and prevent or remove false claims 
or postings, derives from Zillow’s status and conduct as a 
publisher. See Barnes, 570 F.3d at 1102. Bel Air’s 
protestations of “novelty” and attempts to circumvent 
CDA immunity by using new labels for what is inherently 
publisher’s conduct do not change this claim’s 
fundamental character.
 
Bel Air’s Complaint against Zillow is barred as a matter 
of law by section 230(c). Accordingly, the Court 

GRANTS Zillow’s Motion to Dismiss. No amendment 
could cure this deficiency, so dismissal is without leave to 
amend.
 
As the Court finds Bel Air’s Complaint barred as a matter 
of law under the CDA, it does not reach Zillow’s 
argument that Bel Air failed to state a claim under Rule 
12(b)(6).
 

V. CONCLUSION

For the reasons discussed above, the Court GRANTS 
Zillow’s Motion to Dismiss without leave to amend. (ECF 
No. 27.)
 
IT IS SO ORDERED.
 

All Citations

Slip Copy, 2020 WL 774354

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
E.D. Texas,

Texarkana Division.

Johnny DOE, a minor son of John and Jane Doe, 
Plaintiff,

v.
Mark BATES and Yahoo! Inc., Defendants.

No. 5:05-CV-91-DF-CMC.
|

Dec. 27, 2006.

Attorneys and Law Firms

Adam Quentin Voyles, Heard Robins Cloud Lubel & 
Greenwood, Houston, TX, Geoffrey Patton Culbertson, 
Kelly B. Tidwell, Patton, Tidwell & Schroeder, LLP, 
Texarkana, TX, for Plaintiff.

John David Crisp, Crisp Boyd Poff, Texarkana, TX, 
Patrick J. Carome, Samir Jain, Wilmer Cutler Pickering 
Hale & Dorr, Washington, DC, for Defendants.

ORDER

DAVID FOLSOM, United States District Judge.

*1 Before the Court are Plaintiffs’ Objections to Report 
and Recommendation by Magistrate Judge Craven. Dkt. 
No. 57. In this Report and Recommendation, the 
Magistrate Judge recommends granting defendant Yahoo! 
Inc.’s Motion to Dismiss All Claims Against Yahoo! Dkt. 
Nos. 56 & 17, respectively. Also before the Court is 
Yahoo!’s response to the objections, as well as Plaintiffs’ 
reply and Yahoo!’s sur-reply. Dkt. Nos. 60, 61 & 62.
 
On matters referred to the magistrate under 28 U.S.C. § 
636(b), the district court makes a de novo determination 
of those parts of the magistrate’s report, findings, or 
recommendations to which timely objection is made. 28 
U.S.C. § 636(b)(1); Garcia v. Boldin, 691 F.2d 1172, 
1179 (5th Cir.1982). The district court may accept, reject, 

or modify in whole or in part, the magistrate’s findings or 
recommendation. Garcia, 691 F.2d at 1179. Upon a de 
novo review, and after reviewing all relevant pleadings, 
the Court finds that Yahoo!’s motion to dismiss (Dkt. No. 
17) should be GRANTED.
 

I. BACKGROUND

An “e-group” is an internet-based forum where users can 
“engage in discussions; share photos and files; plan 
events; exchange ideas and information; and nurture 
interests and activities .” Amended Complaint, Dkt. No. 
11 at ¶ 7. At the hearing before the Magistrate Judge, 
Yahoo! represented that it maintains nearly one million 
registered e-groups. Hr’g Tr. at 8 (Nov. 7, 2005). 
Plaintiffs allege that Yahoo! knowingly hosted illegal 
child pornography on the “Candyman” e-group. Dkt. No. 
11 at ¶¶ 18-23. The individual defendant, Mark Bates, has 
been imprisoned for his involvement as moderator of the 
“Candyman” e-group. Dkt. Nos. 57 at 4 & 60 at 3. 
Plaintiffs bring claims against Yahoo! for violation of 18 
U.S.C. § 2252A, negligence, negligence per se, 
intentional infliction of emotional distress, invasion of 
privacy, and civil conspiracy.
 
The Communications Decency Act (“CDA”), 47 U.S.C. § 
230, provides as follows:
(a) Findings
 
The Congress finds the following:
 
(1) The rapidly developing array of Internet and other 
interactive computer services available to individual 
Americans represent an extraordinary advance in the 
availability of educational and informational resources to 
our citizens.
 
(2) These services offer users a great degree of control 
over the information that they receive, as well as the 
potential for even greater control in the future as 
technology develops.
 
(3) The Internet and other interactive computer services 
offer a forum for a true diversity of political discourse, 
unique opportunities for cultural development, and 
myriad avenues for intellectual activity.
 
(4) The Internet and other interactive computer services 
have flourished, to the benefit of all Americans, with a 
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minimum of government regulation.
 
(5) Increasingly Americans are relying on interactive 
media for a variety of political, educational, cultural, and 
entertainment services.
 
*2 ...
 
(c) Protection for “good samaritan” blocking and 
screening of offensive material
 
(1) Treatment of publisher or speaker
 
No provider or user of an interactive computer service 
shall be treated as the publisher or speaker of any 
information provided by another information content 
provider.
 
(2) Civil liability
 
No provider or user of an interactive computer service 
shall be held liable on account of-
 
(A) any action voluntarily taken in good faith to restrict 
access to or availability of material that the provider or 
user considers to be obscene, lewd, lascivious, filthy, 
excessively violent, harassing, or otherwise objectionable, 
whether or not such material is constitutionally protected; 
or
 
(B) any action taken to enable or make available to 
information content providers or others the technical 
means to restrict access to material described in paragraph 
( [A] ).
 
...
 
(e) Effect on other laws
 
(1) No effect on criminal law
 
Nothing in this section shall be construed to impair the 
enforcement of section 223 or 231 of this title, chapter 71 
(relating to obscenity) or 110 (relating to sexual 
exploitation of children) of Title 18, or any other Federal 
criminal statute.
 
...
 
(f) Definitions
 
As used in this section:
 
...

 
(2) Interactive computer service
 
The term “interactive computer service” means any 
information service, system, or access software provider 
that provides or enables computer access by multiple 
users to a computer server, including specifically a 
service or system that provides access to the Internet and 
such systems operated or services offered by libraries or 
educational institutions.
 
(3) Information content provider
 
The term “information content provider” means any 
person or entity that is responsible, in whole or in part, for 
the creation or development of information provided 
through the Internet or any other interactive computer 
service.
 
....
 
 

II. REPORT AND RECOMMENDATION

The Magistrate Judge found Yahoo!’s motion 
procedurally proper and turned to the merits. Dkt. No. 56 
at 7-10. The Magistrate Judge also found that § 230(c)(1) 
is not merely “definitional,” as Plaintiffs argued, but 
rather is an immunity provision. Id. at 15-17. Next, the 
Magistrate Judge found that Yahoo! met the elements of § 
230(c)(1) immunity: (1) Yahoo! is a provider of an 
“interactive computer service;” (2) the pornographic 
photographs at issue are “information provided by another 
information content provider;” and (3) Plaintiffs’ claims 
treat Yahoo! as the “publisher or speaker” of the third 
party content. Id. at 18-27. Finally, the Magistrate Judge 
found that Plaintiffs’ federal claim pursuant to 18 U.S.C. 
§ 2252A did not fit within any exception to § 230. Id. at 
29-31.
 

III. PLAINTIFFS’ OBJECTIONS

Plaintiffs first object that Magistrate Judge Craven 
improperly used defamation case law to immunize 
Yahoo! from violations of federal child pornography 
laws. Dkt. No. 57 at 6-9. Plaintiffs also argue that the civil 
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remedy at issue (available under 18 U.S.C. § 2255) is 
exempt from immunity because it relates to 18 U.S.C § 
2252A, which is a criminal statute. Id. at 13-17. Yahoo! 
responds that “enforcement” in the context of criminal 
laws refers to government prosecutions. Dkt. No. 60 at 
16-20.
 
*3 Plaintiffs also argue that Yahoo! should be liable 
because it knowingly profited from the trafficking of 
illegal child pornography. Dkt. No. 57 at 10-11. Plaintiffs 
argue that Zeran v. AOL, Inc., 129 F.3d 327 (4th 
Cir.1997), and other cases applying § 230, did not involve 
intentional conduct. Id. at 11-13. Plaintiffs allege that 
Yahoo! knowingly received and displayed the 
pornographic photographs at issue. Dkt. No. 11 at ¶¶ 
18-23. Yahoo! responds that knowledge is irrelevant to § 
230 immunity. Dkt. No. 60 at 13-14. Plaintiffs reply that 
“there is no case that has granted a service provider civil 
immunity for knowingly possessing child pornography.” 
Dkt. No. 61 at 6. In sur-reply, Yahoo! also relies on 
Zeran, where the Fourth Circuit applied § 230 immunity 
even where Plaintiff alleged giving the internet service 
provider actual knowledge of the tortious content at issue. 
Dkt. No. 62 at 4.
 
Yahoo! also argued at the hearing before the Magistrate 
Judge that e-groups are “exactly the type of innovative 
platform for third party communications that Congress 
wanted to foster and encourage development [of].” Hr’g 
Tr. at 57.
 

IV. DISCUSSION

Section 230(e)(1) provides, in relevant part: “Nothing in 
this section shall be construed to impair the enforcement 
of ... chapter ... 110 (relating to sexual exploitation of 
children) of Title 18, or any other Federal criminal 
statute.” Plaintiffs allege violation of 18 U.S.C. § 2252A, 
which is under chapter 110 of Title 18 and therefore 
covered by the § 230(e)(1) exemption. While the ability 
of the government to prosecute internet service providers 
for alleged violations of 18 U.S.C. § 2252 is not disputed, 
the parties agree that the applicability of § 230(e)(1) to a 
private civil suit based on alleged criminal acts is an issue 
of first impression.
 
The Court finds that immunity from all private civil 
liability comports with the clear Congressional policies to 
avoid disincentives to innovation and to encourage 
self-regulation. Congress made these policies explicit in 

the language of the statute:
(b) Policy
 
It is the policy of the United States-
 
(1) to promote the continued development of the Internet 
and other interactive computer services and other 
interactive media;
 
(2) to preserve the vibrant and competitive free market 
that presently exists for the Internet and other interactive 
computer services, unfettered by Federal or State 
regulation;
 
(3) to encourage the development of technologies which 
maximize user control over what information is received 
by individuals, families, and schools who use the Internet 
and other interactive computer services;
 
(4) to remove disincentives for the development and 
utilization of blocking and filtering technologies that 
empower parents to restrict their children’s access to 
objectionable or inappropriate online material; and
 
(5) to ensure vigorous enforcement of Federal criminal 
laws to deter and punish trafficking in obscenity, stalking, 
and harassment by means of computer.
 
 
*4 Section 230 does not, as Plaintiffs propose, provide 
that an intentional violation of criminal law should be an 
exception to the immunity from civil liability given to 
internet service providers. Such a finding would 
effectively abrogate the immunity where a plaintiff 
simply alleged intentional conduct. Instead, “lawsuits 
seeking to hold a service provider liable for its exercise of 
a publisher’s traditional editorial functions-such as 
deciding whether to publish, withdraw, postpone or alter 
content-are barred.” Zeran, 129 F.3d at 330.
 
Plaintiffs make much of the allegation that Yahoo! 
profited from advertising on the “Candyman” e-group. 
However, Plaintiffs have not shown that Congress 
intended the question of immunity to turn on how the 
internet service provider earns its revenue, whether by 
subscription fees or by advertising. Yahoo!’s e-groups 
provide services substantially similar to those at issue in 
Zeran. Id. at 329. The threat of litigation in this context 
would have an “obvious chilling effect.” Id. at 331. 
Internet service providers like Yahoo! have millions of 
users, and “[t]he amount of information communicated 
via interactive computer services is therefore staggering.” 
Id. In light of the restriction of services that might result 
from a “specter of ... liability,” Congress “chose to 
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immunize service providers to avoid any such restrictive 
effect.” Id. While Zeran considered § 230 in the context 
of defamation, these principles are equally applicable in 
the context of illegal pornography. Doe v. AOL, Inc., 783 
So.2d 1010, 1017 (Fl.2001).
 
The Zeran court also noted the Congressional purpose of 
removing disincentives to self-regulation by internet 
service providers. If internet service providers such as 
Yahoo! could be liable for reviewing materials but 
ultimately deciding to allow them, they would likely 
chose not to regulate at all. Id. Further, even simply 
responding to notices of potentially obscene materials 
would not be feasible because “the sheer number of 
postings on interactive computer services would create an 
impossible burden in the Internet context.” Id. at 333. To 
the extent an internet service provider actually makes 
choices about its content, without immunity they “would 
be faced with ceaseless choices of suppressing 
controversial speech or sustaining prohibitive liability .” 
Id. While the facts of a child pornography case such as 
this one may be highly offensive, Congress has decided 
that the parties to be punished and deterred are not the 
internet service providers but rather are those who created 
and posted the illegal material, such as defendant Mark 
Bates, the moderator of the “Candyman” e-group.
 
The legislative history further buttresses the 
Congressional policy against civil liability for internet 
service providers. One key proponent of an amendment 
containing the language of § 230 at issue explained that 
“the existing legal system provides a massive disincentive 
for the people who might best help us control the Internet 
to do so.” 141 Cong. Rec. H8469. Several legislators 
identified “obscenity” in particular as material that could 
be more freely regulated as a result of the immunity 
provided by the statute. Another proponent noted that 
“[t]here is no way that any of [the internet service 
providers], like Prodigy, can take the responsibility to edit 
out information that is going to be coming in to them 
from all manner of sources onto their bulletin board.... We 
are talking about ... thousands of pages of information 
every day, and to have that imposition imposed on them is 
wrong.” Id. at H8471. The House approved the 
amendment by a vote of 410 to 4. Id. at H8478.
 
*5 The Magistrate Judge correctly found that “Congress 
decided not to allow private litigants to bring civil claims 
based on their own beliefs that a service provider’s 
actions violated the criminal laws .” Dkt. No. 56 at 31.
 

V. CONCLUSION

For all of these reasons, the Court is of the opinion that 
the findings and conclusions of the Magistrate Judge are 
correct. Therefore, the Court hereby adopts the Report of 
the United States Magistrate Judge as the findings and 
conclusions of this Court. Accordingly, Yahoo!’s Motion 
to Dismiss (Dkt. No. 17) is hereby GRANTED.
 
This cause of action is therefore DISMISSED WITH 
PREJUDICE.
 
JOHN AND JANE DOE, as Next Friend of JOHNNY 
DOE, a Minor
 
V.
 
MARK BATES and YAHOO!, INC.
 

CAROLINE M. CRAVEN, United States Magistrate 
Judge.

REPORT AND RECOMMENDATION OF THE 
UNITED STATES MAGISTRATE JUDGE

Pursuant to the provisions of 28 U.S.C. § 636(b)(1) and 
(3) and the Amended Order for the Adoption of Local 
Rules for Assignment of Duties to United States 
Magistrate Judges, Defendant Yahoo! Inc.’s Motion to 
Dismiss All Claims Against Yahoo! (Docket Entry # 17) 
was referred to the Honorable Caroline M. Craven for the 
purpose of preparing a report and recommendation. The 
Court, having reviewed the relevant briefing and hearing 
arguments of counsel,1 recommends the motion be 
GRANTED. The Court further recommends Plaintiffs’ 
above-entitled and numbered cause of action be 
DISMISSED WITH PREJUDICE.
 1 The Court conducted a hearing on Defendant’s motion 

on November 7, 2005.

I.
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BACKGROUND

John and Jane Doe, as Next Friend of Johnny Doe, a 
Minor (“Plaintiffs”) filed this lawsuit against Mark Bates, 
proceeding pro se, and Yahoo!, Inc. (“Defendant”). 
Plaintiffs allege violations of 18 U.S.C. § 2252A, 
negligence, negligence per se, intentional infliction of 
emotional distress, invasion of privacy, and civil 
conspiracy. The First Amended Complaint (“FAC”) 
alleges as follows:
 
Defendant is a global internet communications, 
commerce, media, and web content provider/operator, 
providing online services to millions of worldwide users 
daily. FAC at 2, ¶ 6. One of the services offered by 
Defendant is known as E-groups, a web-based forum for 
like-minded computer users to connect via a topic-based 
web page. Id. at 3, ¶ 7. E-groups are topic-specific, which 
allow, encourage, and facilitate E-group members to 
engage in discussions, share photographs and files, plan 
events, exchange ideas and information, and nurture 
interests and activities. Id. E-groups have moderators, and 
the E-group web sites are hosted and operated by 
Defendant on its computers. Id. at 3, ¶ 9.
 
One of Defendant’s E-groups was called Candyman. Id. 
Candyman, like Defendant’s other E-groups, was hosted 
and operated by Defendant on its computers. Id. 
Defendant Bates was the Candyman web site moderator. 
Id. The purpose of the Candyman E-group was to provide 
a forum for sharing, posting, emailing, and transmitting 
hard-core, illegal child pornography. Id.
 
*6 Defendant knew about Candyman because Defendant 
Bates had to obtain Defendant’s consent and authorization 
to moderate the group. Id. at 3, ¶ 11. Moreover, 
Defendant knew or had reason to know about the illegal 
nature of Candyman’s content because (1) the site was in 
an adult entertainment subcategory, (2) its introductory 
web page expressly stated that the group was for people 
who “love kids,” and (3) any type of message, picture, or 
video could be posted on the site. Id. at 3, ¶ 10.
 
Soon after Candyman was established, it attracted 
thousands of members who, via Defendant’s servers, 
posted, stored, viewed, and exchanged thousands of 
illegal, hard-core child pornographic photographs and 
video clips of illegal sex acts with children. Id . at 4, ¶ 11. 
Candyman members participated in live chat discussions 
and were even polled by Bates as to (1) whether they 
preferred hard-core child pornography or so-called 

“soft-pics,” and (2) the preferred age of the children 
featured on the site. Id. at 4, ¶¶ 11-12. It is undisputed that 
Candyman’s content included illegal child pornography.
 
Defendant Bates and others were arrested and prosecuted 
as a result of a nationwide child pornography sting 
operation in 2000 and 2001. Bates pled guilty to violating 
18 U.S.C. § 2252A, which makes interstate distribution of 
child pornography a federal felony. Bates is currently 
serving a thirty year sentence in a federal prison in 
California. See Defendant’s mot. at 3.
 
Despite knowledge of the E-group’s content, Defendant 
did nothing to prevent, remove, or block the illegal child 
pornographic material from being stored on its web site or 
its servers, or to remove it once it was stored there. FAC 
at 5, ¶ 16. Defendant generated substantial advertising 
revenue from the site’s high traffic volume. Id. Until 
Defendant shut down the E-group on February 6, 2001, 
see Defendant’s mot. at 5, Defendant profited by hosting 
Candyman’s illegal child pornography. FAC at 5, ¶ 16.
 
Among the pornographic images uploaded onto 
Candyman were sexually explicit photographs of the 
Does’ minor son, Johnny Doe. The photographs were 
illegal child pornography and were taken by a neighbor of 
the Does who was a member of the Candyman E-group. 
FAC at 4, ¶ 15. According to Defendant’s motion, the 
neighbor was also caught in the government’s “Operation 
Candyman” sting operation, pled guilty to violating 18 
U.S.C. § 2252A, and is currently serving a twelve year 
sentence in federal prison. See Defendant’s mot. at 4.
 
After the photographs were uploaded by the neighbor, 
Defendant stored them on its computers, knowingly 
permitted and allowed them to be available for accessing 
by Candyman members and others, and distributed them 
to pedophiles all over the world who subscribed to 
Defendant’s service and opted to take advantage of 
Defendant’s automatic email service. FAC at 4-5, ¶ 15. 
Defendant not only created, hosted, and maintained the 
portal through which thousands of pedophiles prospered 
and hundreds of children, including Johnny Doe, were 
victimized, but Defendant also profited from its actions. 
Id. at 5, ¶ 16.
 

II.
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DEFENDANT’S MOTION

A. Defendant’s arguments, generally
*7 Defendant moves, pursuant to Federal Rule of Civil 
Procedure 12(b)(6), for dismissal with prejudice all claims 
asserted against it in Plaintiffs’ FAC. According to 
Defendant, the Communications Decency Act, 47 U.S.C. 
§ 230 (“Section 230”), immunizes interactive service 
providers such as Defendant from this type of litigation. 
Defendant refers to numerous cases, asserting courts 
around the country have held that “Section 230 broadly 
prohibits the imposition of civil liability on interactive 
service providers for harms caused by the dissemination 
of content created and developed by third parties.”2 
Defendant asserts Section 230 immunity from liability 
applies with full force here because Plaintiffs have not, 
and could not, allege that Defendant participated in the 
creation or development of the allegedly unlawful 
photographs of Johnny Doe.
 2 Defendant’s mot. at 2.

B. Plaintiffs’ response, generally
In response, Plaintiffs first assert the motion should be 
denied as procedurally improper and premature. In this 
regard, Plaintiffs contend Defendant’s claim is an 
affirmative defense to Plaintiffs’ allegations, and 
affirmative defenses may not be used to dismiss a 
plaintiff’s complaint under Rule 12(b)(6). Plaintiffs 
request Defendant’s immunity from civil liability be 
determined only after discovery is completed and after 
Plaintiffs have had an opportunity to further amend the 
FAC.
 
In addition, Plaintiffs’ Opposition makes three basic 
arguments against application of Section 230. First, 
Plaintiffs assert Section 230(c)(1) does not apply because 
it is not an immunity provision, but instead is merely 
“definitional” in nature. Second, Plaintiffs claim the 
elements of Section 230(c)(1) immunity are not met here 
because Defendant may have had some input into the 
Candyman group, and one or more of their claims do not 
treat Defendant as the “publisher or speaker” of the 
harmful content. Third, even if Section 230 applies, 
Plaintiffs argue that their federal claim falls within 
Section 230’s exception for “enforcement” of a “federal 
criminal statute.”
 

III.

APPLICABLE STANDARD

FED.R.CIV.P. 12(b)(6) authorizes a dismissal of a 
complaint for “failure to state a claim upon which relief 
can be granted.” A 12(b)(6) motion should be granted 
only if it appears beyond doubt that the plaintiff could 
prove no set of facts in support of his claim that would 
entitle him to relief. See Conley v. Gibson, 355 U.S. 41, 
45-46 (1957). Before dismissal is granted, the court must 
accept all well-pleaded facts as true and view them in the 
light most favorable to the nonmovant. Capital Parks, 
Inc. v. Southeastern Advertising and Sales Sys., Inc., 30 
F.3d 627, 629 (5th Cir.1994). A court need not, however, 
accept as true allegations that are conclusory in nature. 
Kaiser Aluminum & Chem. Sales, Inc. v. Avondale 
Shipyards, Inc., 677 F.2d 1045, 1050 (5th Cir.1982).
 

IV.

WHETHER DEFENDANT’S MOTION IS 
PROCEDURALLY IMPROPER OR PREMATURE

A. Plaintiffs’ arguments
*8 As an initial matter, Plaintiffs assert Defendant’s 
motion is procedurally improper and premature. 
Specifically, Plaintiffs rely on Doe v. GTE Corp., 347 
F.3d 655, 657 (7th Cir.2003) and Novak v. Overture 
Services, Inc., 309 F.Supp.2d 446,452 (E.D.N.Y .2004), 
wherein the courts stated affirmative defenses generally 
do not justify dismissal under Federal Rule of Civil 
Procedure 12(b)(6). In both cases, the plaintiffs did not 
oppose resolution of the defendants’ Section 230 
immunity defenses on motions to dismiss under Rule 
12(b)(6). Because the plaintiffs (1) did not insist upon the 
proper procedure, raising the defense in a Rule 12(c) 
motion to dismiss as opposed to a Rule 12(b)(6) motion to 
dismiss, (2) did not seek better notice of the defense, and 
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(3) did not seek discovery, both courts declined to “fuss[ ] 
over procedural niceties to which the parties are 
indifferent.” Doe v. GTE Corp., 347 F.3d at 657; Novak, 
309 F.Supp.2d at 452. The courts then considered the 
merits of the defendants’ Section 230 immunity defense 
arguments.
 
Here, Plaintiffs insist they are not indifferent to the proper 
procedure and do not consent to resolution of Defendant’s 
Section 230 immunity defense on a motion to dismiss 
under Rule 12(b)(6). Plaintiffs also request that the 
immunity issue be determined only after discovery is 
completed and they have had an opportunity to further 
amend the FAC. Plaintiffs agree with Defendant that the 
FAC does not allege that Defendant had a specific role in 
the “creation and development” of Candyman’s child 
pornography. However, Plaintiffs state this is so because 
they do not know exactly what Defendant did, or did not 
do, with respect to the site. Plaintiffs contend they have 
alleged that Defendant placed advertising on the site, and 
there is reason to believe that Defendant may have done 
something more.
 

B. Defendant’s response
On the other hand, Defendant asserts its Section 230 
immunity defense relies entirely on the allegations on the 
face of the FAC, and therefore the defense is properly 
asserted in a Rule 12(b)(6) motion to dismiss. Defendant 
maintains Plaintiffs ignore the Fifth Circuit precedent and 
point to a few cases from other jurisdictions in which 
courts suggested, in dicta, that an affirmative defense 
could not be brought on a Rule 12(b)(6) motion to 
dismiss. Defendant asserts it is clear that in the Fifth 
Circuit (as elsewhere) dismissal is appropriate “if [the] 
affirmative defense ... appears on the face of the 
complaint.” Garrett v. Commonwealth Mortgage Corp. of 
Am., 938 F.2d 591, 594 (5th Cir.1991); see also Neel v. 
Rehberg, 577 F.2d 262, 264 (5th Cir.1978) (“[A]n 
affirmative defense ... may be raised by a motion to 
dismiss for failure to state a claim upon which relief can 
be granted pursuant to Fed.R.Civ.P. 12(b)(6).”).
 
Moreover, according to Defendant, Plaintiffs overlook the 
fact that courts routinely have granted motions to dismiss 
based on Section 230 immunity in situations such as 
this-where the defendant’s entitlement to immunity was 
apparent on the face of the complaint. Defendant argues 
that permitting it to assert Section 230 immunity only 
after discovery is completed would defeat one of the 
fundamental purposes of the immunity, namely to insulate 
service providers not only from liability, but also from the 

burdens of litigation, including those associated with 
discovery. Defendant points to the language of the statute 
which specifically states both that “no liability may be 
imposed” and that “[n]o cause of action may be brought” 
based on state law that is inconsistent with Section 230. 
47 U.S.C. § 230(e)(3)(emphasis added). In sum, 
Defendant contends Section 230 immunity clearly may be 
asserted on a Rule 12(b)(6) motion to dismiss where its 
elements are apparent from the face of the complaint.
 

C. Discussion
*9 Plaintiffs present the Court with cases indicating a 
Rule 12(b)(6) motion to dismiss is a procedurally 
improper method for determining the applicability of an 
affirmative defense provided by Section 230. Not only are 
the cases from other jurisdictions, but the Doe decision, 
relied upon by the court in Novak, also indicates the Court 
may recast its decision as a judgment on the pleadings 
under Rule 12(c). Doe v. GTE Corp., 347 F.3d at 657.
 
In addition, Fifth Circuit cases indicate a Rule 12(b)(6) 
motion, properly raised before the service of a responsive 
pleading (as was done in this case), may be used to raise 
an affirmative defense. See Puckett v. United States, 82 
F.Supp.2d 660 (S.D.Tex.1999). In Puckett, the defendant 
files its Rule 12(b)(6) motion after filing its answer to the 
plaintiffs’ complaint. Id. at 663. The Puckett court 
initially noted that (1) courts do not mechanically deny 
any motion made after a responsive pleading as untimely; 
(2) if the defendant has previously included in the answer 
the defense raised in the Rule 12(b)(6) motion, thereby 
giving notice, then courts generally allow Rule 12(b)(6) 
motions filed after the answer; and (3) the courts consider 
Rule 12(b)(6) motions to dismiss filed after a responsive 
pleading, not as a Rule 12(b)(6) motion, but as a Rule 
12(c) motion for judgment on the pleadings. Id.
 
Because the defendant had previously raised res judicata 
as an affirmative defense in its answer to the plaintiffs’ 
original complaint, the Puckett court treated the 
defendant’s Rule 12(b)(6) motion as a Rule 12(c) motion 
for judgment on the pleadings. Id. The court then noted 
that the standard applicable to a Rule 12(c) motion is the 
same as that applicable to a Rule 12(b)(6) motion to 
dismiss for failure to state a claim. Id. See also Johnson v. 
Johnson, 385 F.3d 503, 529 (5th Cir.2004).
 
Another district court in the Fifth Circuit has considered 
the same affirmative defense asserted in this case-that all 
of the plaintiff’s claims are barred by Section 230 
immunity. See MCW, Inc. v. Badbusinessbureau.com 
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LLC, 2004 WL 833595, *2 (N.D.Tex.2004)(unpub.). The 
defendants in MCW raised the Section 230 immunity 
defense in the context of a Rule 12(b)(6) motion. Id. The 
court stated that the Communications Decency Act 
(“CDA”), “if applicable, is an appropriate ground for 
dismissal of the complaint under Rule 12(b)(6) because 
the Act would preclude [the plaintiff] from establishing a 
set of facts that would entitle it to relief.” Id. at * 7, citing 
Schneider v. Amazon.com, Inc., 108 Wash.App. 454, 31 
P.3d 37 (Wash.Ct.App.2001)(affirming the trial court’s 
decision to dismiss a cause of action, pursuant to a Rule 
12(b)(6) motion, where immunity was extended to 
Amazon. com through the CDA).
 
Here, Defendant raised the Section 230 immunity defense 
in a Rule 12(b)(6) motion, which was filed properly, prior 
to the service of a responsive pleading. The Court in its 
research located only one case within the Fifth Circuit 
having addressed the Section 230 immunity defense, and 
it specifically endorsed the use of a Rule 12(b)(6) motion 
to raise the defense. MCW, Inc. v. Badbusinessbureau. 
com LLC, 2004 WL 833595 (N.D.Tex.2004)(unpub.). The 
case is unpublished, but the Court still finds the decision 
persuasive in this context. Moreover, even if the Court 
were to determine Defendant had not utilized the proper 
motion, the Court could properly treat it as a Rule 12(c) 
motion for judgment on the pleadings. For these reasons, 
the Court finds Defendant’s motion is procedurally 
proper.
 
*10 Turning to the issue of whether Defendant’s motion 
is premature, Plaintiffs indicate they want more discovery 
before the Court rules on the Section 230 immunity 
defense. As discussed in detail in Section VII(D)(2) 
below, based on Plaintiffs’ current allegations and the 
applicable case law, no amount of discovery would 
establish a set of facts that would entitle Plaintiffs to 
relief. Additionally, Plaintiffs filed this cause of action in 
early May of 2005 and were able to conduct discovery 
until the Court’s October 19, 2005 Order staying 
discovery pending the ruling on Defendant’s current 
motion. Plaintiffs have also had the opportunity to file an 
amended complaint in this case.
 
Moreover, Defendant properly raised the immunity 
defense in its motion to dismiss filed July 22, 2005. Not 
only has the immunity issue been fully briefed by the 
parties, but the Court has also conducted a hearing on 
Defendant’s motion. The motion is ripe for consideration, 
and the Court agrees with Defendant that further delay in 
ruling on its motion will defeat one of the fundamental 
purposes of the immunity, namely to insulate service 
providers not only from liability, but also from the 
burdens of litigation, including those associated with 

discovery. In sum, the Court finds Defendant’s motion is 
not premature.
 
After delineating the applicable law on the Section 230 
immunity defense, the Court will consider Plaintiff’s 
additional arguments that (1) Section 230(c)(1) does not 
apply because it is not an immunity provision, but instead 
is merely “definitional” in nature; (2) the elements of 
Section 230(c)(1) immunity are not met here because 
Defendant may have had some input into the Candyman 
group, and one or more of their claims do not treat 
Defendant as the “publisher or speaker” of the harmful 
content; and (3) even if Section 230 applies, Defendant’s 
federal claim falls within Section 230’s exception for 
“enforcement” of a “federal criminal statute.”
 

V.

APPLICABLE LAW

A. The Communications Decency Act, 47 U.S.C. § 230
The Communications Decency Act, 47 U.S.C. § 230, 
provides that:
(c) Protection for ‘Good Samaritan’ blocking and 
screening of offensive material.
 
(1) Treatment of publisher or speaker. No provider or user 
of an interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider.
 
(2) No provider or user of an interactive computer service 
shall be held liable on account of-(A) any action 
voluntarily taken in good faith to restrict access to or 
availability of material that the provider or user considers 
to be obscene, lewd, lascivious, filthy, excessively 
violent, harassing, or otherwise objectionable, whether or 
not such material is constitutionally protected; or (B) any 
action taken to enable or make available to information 
content providers or others the technical means to restrict 
access to material described in paragraph (1).
 

*11 47 U.S.C. § 230(c). Defendant is relying solely on the 
Section 230(c)(1) immunity.
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The term “interactive computer service” is defined as “an 
information service, system, or access software provider 
that provides or enables computer access by multiple 
users to a computer server, including specifically a 
service or system that provides access to the Internet and 
such systems operated or services offered by libraries or 
educational institutions.” Id. § 230(f)(2). The term 
“information content provider” is defined as “any person 
or entity that is responsible, in whole or in part, for the 
creation or development of information provided through 
the Internet or any other interactive computer service.” Id. 
§ 230(f)(3).
 

B. Case Law
Section 230 generally immunizes interactive service 
providers from liability for harm caused by the 
dissemination of third-party information. Barnes v. 
Yahoo! Inc., 2005 WL 3005602, *2 (D.Or. Nov. 8, 2005). 
The Barnes court provides the following legislative 
history for Section 230:

The legislative history surrounding 
Congress’s creation of § 230 
represented the desire to protect 
online intermediaries from liability 
for unlawful third-party content. 
Congress reasoned that any liability 
would threaten development of the 
online industry as a medium for new 
forms of mass communication and 
simultaneously create disincentives to 
self regulate such content by service 
providers. Congress therefore 
determined that liability should rest 
with the actual wrongdoers-the 
originators of the illegal and harmful 
content-and not intermediary servers 
whose systems are sometimes abused 
by wrongdoers.

 

Id.
 
Section 230 does not immunize an interactive computer 
service if it also functions as an information content 
provider for the portion of the statement or publication at 
issue. Carafano v. Metrosplash .com, 339 F.3d 1119, 
1125 (9th Cir.2003); see also Blumenthal v. Drudge, 992 

F.Supp. 44, 50 (D.D.C.1998)(acknowledging that Section 
230(c)(1) would not immunize AOL with respect to any 
information developed or created entirely by itself and 
that joint liability would be possible if AOL “had any role 
in creating or developing any of the information” in the 
posted material). “The distinction between merely 
publishing information provided by a third-party as an 
interactive computer service and actually creating or 
developing any of the information posted as an 
information content provider is critical.” MCW, Inc. v. 
Badbusinessbureau.com LLC, 2004 WL 833595, *8 
(N.D.Tex.2004)(unpub.), citing Carafano v. 
Metrosplash.com, Inc., 207 F.Supp.2d 1055, 1067 
(C.D.Cal 2002), aff’d on other grounds, 339 F.3d 1119 
(9th Cir.2003)(rejecting the trial court’s conclusion that 
Matchmaker.com was an information content provider).
 
In the seminal case Zeran v. America Online, Inc., 129 
F.3d 327 (4th Cir.1997), cert. denied, 524 U.S. 937 
(1998), the plaintiff argued that AOL unreasonably 
delayed in removing defamatory messages posted by an 
unidentified third party, refused to post retractions of 
those messages, and failed to screen for similar postings 
thereafter. Id. at 328. Specifically, the plaintiff alleged 
that when he contacted AOL to demand the internet 
postings be removed, he was allegedly assured that the 
postings would be removed. Id. at 329. When the internet 
postings were not removed, the plaintiff filed suit against 
AOL for negligently failing to act quickly enough and in 
preventing further similar postings.
 
*12 The Fourth Circuit rejected the plaintiff’s claims, 
holding that because he was seeking to hold the service 
provider liable based on injuries allegedly resulting from 
the dissemination of third-party content, his claims 
necessarily sought to treat the service provider as 
“publisher” of that content, regardless of the particular 
label attached to the plaintiff’s claims. Id. at 332-33. The 
court found AOL was immune from suit. Id.
 
Three other federal courts of appeals have also held that 
Section 230 immunizes computer service providers from 
liability for information that originates with third parties. 
See Carafano, 339 F.3d at 1123 (9th Cir.2003)(noting that 
the Ninth Circuit in Batzel v. Smith, 333 F.3d 1018 (9th 
Cir.2003) had “joined the consensus developing across 
other courts of appeals that § 230(c) provides broad 
immunity for publishing content provided primarily by 
third parties”); see also Green v. America Online, 318 
F.3d 465, 471 (3d Cir.2003)(upholding immunity for the 
transmission of defamatory messages and a program 
designed to disrupt the recipient’s computer); Ben Ezra, 
Weinstein, & Co. v. America Online, Inc., 206 F.3d 980, 
985-86 (10th Cir.2000)(upholding immunity for the 
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on-line provision of stock information even though AOL 
communicated frequently with the stock quote providers 
and had occasionally deleted stock symbols and other 
information from its database in an effort to correct 
errors).
 

VI.

WHETHER SECTION 230(c)(1) IS MERELY A 
“DEFINITIONAL” PROVISION

A. Plaintiffs’ arguments
According to Plaintiffs, Section 230(c)(2) provides the 
substantive “protection for blocking and screening of 
offensive material” by immunizing Internet service 
providers from civil liability for either taking steps to 
restrict access to or availability of material that is 
considered objectionable, or enabling others to do so. See 
42 U.S.C. § 230(c)(2). Absent these activities, Plaintiffs 
assert it is not inconsistent to hold the internet providers 
liable under state causes of action. In other words, 
Plaintiffs contend that if an Internet service provider such 
as Defendant takes affirmative steps to block or screen 
objectionable material, such as child pornography, then it 
has no liability to the censored customer. Using their 
interpretation, Plaintiffs state that under Section 
230(c)(2), Defendant’s steps to shut down Candyman 
after it became aware of the investigation by the F.B.I. 
protects Defendant from liability to the censored 
customers for that action.3

 3 The Court notes that Defendant is not seeking 
immunity pursuant to Section 230(c)(2) but rather 
pursuant to Section 230(c)(1).

However, Plaintiffs disagree with Defendant’s claim 
pursuant to Section 230(c)(1) that it is protected from 
liability to the victims of Candyman’s child pornography 
for failing to censor the site. Plaintiffs rely on Doe v. GTE 
Corp., 347 F.3d 655 (7th Cir.2003), asserting Section 
230(c)(1) does not apply because it is not an immunity 
provision, but instead is merely “definitional” in nature.
 

B. Doe v. GTE Corp.
*13 In GTE, after the district court had dismissed the 
plaintiffs’ claims based on Section 230, a panel of the 
Seventh Circuit affirmed on state law grounds and 
therefore did not decide whether Section 230 applied. Id. 
at 660-61. The appellate court nevertheless mused about 
potential interpretations of Section 230 that differed from 
the interpretation that all other courts had adopted. In 
particular, it hypothesized, and Plaintiffs here assert, that 
Section 230(c)(1) may not be a prohibition on liability at 
all, but instead may be merely a “definitional” provision 
that delineates the scope of persons who are entitled to the 
protection of the separate immunity set forth in Section 
230(c)(2). Id. at 660.
 
Section 230(c)(2), as the GTE court noted, protects a 
“provider or user” of an interactive computer service from 
liability for efforts to remove or restrict content that the 
defendant in good faith determines to be harmful or 
objectionable. Id. at 659. Under the “definitional” reading 
of Section 230(c)(1) offered in GTE, “an entity would 
remain ‘a provider or user’-and thus be eligible for the 
immunity under § 230(c)(2)-as long as the information 
came from someone else; but it would become a 
‘publisher or speaker’ and lose the benefit of § 230(c)(2) 
if it created the objectionable information.” Id. at 660.
 

C. Discussion
This “definitional” reading of the statute is untenable for 
at least four reasons offered by Defendant in this case. 
First, Section 230 has its own, separately designated 
“definitions” section that explicitly defines terms used 
elsewhere in the statute, including terms used in Section 
230(c). See 47 U.S.C. § 230(f). As a structural matter, 
therefore, it makes little sense to suggest that Section 
230(c)(1) is also intended to be nothing more than 
definitional.
 
Second, on its face, Section 230(c)(1) does not purport to 
be a “definition” of anything; it states that “[n]o provider 
or user of an interactive computer service shall be treated 
as the publisher or speaker of any information provided 
by another information content provider.” 47 U.S.C. § 
230(c)(1). While the GTE dictum hypothesizes that 
Section 230(c)(1) might define the term “provider or 
user,” that section functions not to attribute a particular 
meaning to that term, but rather as a substantive 
prohibition on how “provider[s] and user[s]” may be 
“treated.” Id.
 
Third, according to the GTE definitional dictum, a 
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provider or user may become a “publisher or speaker” if it 
creates the objectionable information and thereby “lose 
the benefit of § 230(c)(2).” Doe v. GTE Corp., 347 F.3d at 
660. But nothing in Section 230(c)(2) suggests that its 
applicability depends on whether the defendant is or is not 
a “publisher or speaker.” Indeed, Section 230(c)(2) does 
not even use those terms. The plain meaning of Section 
230(c)(2) is that a provider or user is immune for 
removing or restricting content as long as it believes in 
“good faith” that the content is unlawful or 
objectionable-nothing in Section 230(c)(2) implies that 
being the publisher or speaker of the content in question 
makes any difference.
 
*14 Fourth, the meaning that the GTE dictum would 
attribute to Section 230(c)(1) would serve no purpose. 
According to Plaintiffs, the immunity under Section 
230(c)(2) is intended to ensure that, if a provider or user 
removes particular content, “it has no liability to the 
censored customer” whose content has been removed. 
The GTE court’s hypothesis presumes that the purpose of 
Section 230(c)(1) is to make clear that Section 230(c)(2) 
immunity does not apply where the provider itself created 
the content in question-that is, where the provider itself 
would be the “censored” party. But a provider is not 
going to sue itself for removing its own content, and thus 
the elimination of the immunity in that context would be 
meaningless. As a result, the interpretation of Section 
230(c)(1) advocated by Plaintiffs would render that 
provision a practical nullity.
 
The only rationale the GTE court and Plaintiffs offer for 
their “definitional” reading of Section 230(c)(1) is the 
claim that it is the only way to square the meaning of the 
statute with its title-“Protection for ‘Good Samaritan’ 
blocking and screening of offensive material.” Doe v. 
GTE Corp., 347 F.3d at 660. As an initial matter, where 
the heading or title of a statute conflicts with its actual 
text, the text must prevail. See, e.g., Trainmen v. 
Baltimore & Ohio R.R., 331 U.S. 519, 528-29 (1947). In 
any event, the conflict that Plaintiffs posit between the 
statute’s title and the interpretation of Section 230(c)(1) 
adopted by the courts is illusory. Section 230(c)(1) 
immunity serves an important policy goal that 
corresponds with the meaning of the statute’s title: By 
eliminating the risk of liability for third-party content, 
Section 230(c)(1) frees service providers to monitor and 
screen their services and take actions to block harmful 
content without risk that such monitoring would provide 
the notice or knowledge that could be the basis for 
liability. It promotes self-regulation.
 
Finally, the Court notes that every court that has made a 
ruling under Section 230(c)(1), including four federal 

courts of appeals, has agreed that Section 230(c)(1) is an 
independent source of immunity for harm caused by 
third-party content. No court has embraced the GTE dicta 
cited by Plaintiffs. This Court rejects it as well.
 

VII.

WHETHER THE ELEMENTS OF SECTION 
230(c)(1) IMMUNITY ARE MET

A. The elements of Section 230(c)(1) immunity
Three elements are required for Section 230 immunity. 
Schneider v. Amazon.com, Inc., 108 Wash.App. 454, 31 
P.3d 37 (Wash.Ct.App.2001). The defendant must be a 
provider or user of an “interactive computer service.” The 
asserted claims must treat the defendant as a publisher or 
speaker of information. The information must be provided 
by another “information content provider.” Id. at 39; see 
also 47 U.S.C. § 230(c)(1).
 

B. Plaintiffs’ arguments
Plaintiffs argue the elements of Section 230(c)(1) 
immunity are not met here because Defendant may have 
had some input into the Candyman group, and one or 
more of their claims do not treat Defendant as the 
“publisher or speaker” of the harmful content. Plaintiffs 
assert Defendant may have put advertisements on the 
E-group pages or provided format or organization for the 
pages. Plaintiffs do not know what Defendant did with the 
website when the information was stored; Defendant 
possibly modified or enlarged the pictures. In any event, 
Plaintiffs contend this is different from the traditional 
case, and their pleadings allege what they need to hold 
Defendant liable.
 

C. Defendants’ response
*15 Defendant contends each of the three necessary 
elements for application of Section 230(c)(1) immunity is 
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apparent from the face of the FAC. As for Plaintiffs’ point 
that Defendant may have put advertisements on the 
E-group pages or provided format or organization for the 
pages, Defendant contends this position has been rejected 
by numerous courts. See Carafano v. Metrosplash.com, 
Inc., 339 F.3d 1119 (9th Cir.2003); Ben Ezra, Weinstein, 
and Co., Inc. v. America Online Inc., 206 F.3d 980 (10th 
Cir.2000); Blumenthal v. Drudge, 992 F.Supp. 44 
(D.D.C.1998). According to Defendant, the only issue is 
whether Defendant somehow helped in creating the 
photographs. Again, Defendant maintains Plaintiffs have 
not, and could not, allege that Defendant participated in 
the creation or development of the allegedly unlawful 
photographs of Johnny Doe.
 

D. Discussion

1. The first element-whether Defendant is a provider 
of an “interactive computer service”
The FAC describes Defendant as a “global internet 
communications, commerce, media, and web content 
provider/operator” and the service at issue as a 
“web-based forum” allowing “like-minded computer 
users to interact via a topic-based web page.” FAC at ¶¶ 
6-7. The term “interactive computer service” is defined as 
“an information service, system, or access software 
provider that provides or enables computer access by 
multiple users to a computer server, including specifically 
a service or system that provides access to the Internet 
and such systems operated or services offered by libraries 
or educational institutions.” Id. § 230(f)(2). Based on the 
allegations contained in the FAC, the Court finds 
Defendant is a provider of an “interactive computer 
service” and therefore falls within the class of entities 
entitled to the protections of Section 230.
 

2. The second element-whether the pornographic 
photographs are “information provided by another 
information content provider”
The term “information content provider” is defined as 
“any person or entity that is responsible, in whole or in 
part, for the creation or development of information 
provided through the Internet or any other interactive 
computer service.” Id. § 230(f)(3). Plaintiffs allege 
Defendant “not only created, hosted and maintained the 

portal through which thousands of pedophiles prospered 
and hundreds of children, including Johnny Doe, were 
victimized, but [Defendant] profited from it.” FAC at 5, ¶ 
16 (emphasis added). Plaintiffs further allege Defendant 
was an active participant in that it had the child 
pornography stored on its servers and placed 
advertisements on its E-group web pages. Id. at 12, ¶ 67. 
Finally, in this regard, Plaintiffs allege Defendant 
“created and maintained the facility for posting and 
distributing pornographic images of Johnny Doe being 
sexually violated.” Id. at 13, ¶ 80 (emphasis added).
 
Plaintiffs’ allegations, taken as true, establish that 
Defendant created, hosted, and maintained the Candyman 
E-group and placed advertisements on the E-group web 
pages. The allegations do not establish, as they must to 
survive Section 230(c)(1) immunity, that Defendant is 
responsible, in whole or in part, for the creation or 
development of the information provided through the 
Candyman E-group.
 
*16 As pointed out by Defendant, Plaintiffs allege the 
photographs were taken and uploaded by the Does’ 
neighbor. FAC at 4, ¶ 15. Plaintiffs further allege 
Defendant “breached its duty of reasonable care to Johnny 
Doe by permitting the Candyman web site to serve as a 
platform for the uploading, downloading and large-scale 
distribution of hard-core child pornography through its 
servers without oversight or intervention because it was 
profitable to do so.” Id. at 7, ¶ 32 (emphasis added). 
Plaintiffs’ claims are necessarily based on “information 
provided by another information content provider.” 47 
U.S.C. § 230(c)(1)(emphasis added).
 
In particular, Plaintiffs’ case revolves around the harm 
that allegedly has arisen from the dissemination of “child 
pornographic pictures of Johnny Doe.” (FAC ¶¶ 15, 
20-23). Because it has not been alleged Defendant played 
any role in the “creation or development” of those images, 
it follows the images were provided by “another 
information content provider.” See 47 U.S.C. § 230(f)(3). 
This critical fact is readily apparent on the face of the 
FAC, which affirmatively alleges the pornographic 
images of Johnny Doe were created and uploaded by the 
Does’ neighbor rather than Defendant. The FAC 
explicitly asserts it was the Does’ neighbor who “took 
illegal child-pornographic photographs of [Johnny Doe] 
and uploaded them onto the Yahoo Candyman E-group 
site.” (FAC at 4 ¶ 15; see also id. ¶ 21 (“Yahoo received 
these child pornographic photographs of Johnny Doe 
when they were uploaded onto Yahoo’s Candyman 
website and stored on Yahoo’s computers.”)(emphasis 
added).
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The allegations contained in the FAC do not warrant 
additional discovery. No amount of discovery into the 
issues of whether Defendant placed advertising onto the 
website or even modified or enlarged the photographs 
could change the allegations contained in Plaintiffs’ FAC 
that specifically acknowledge the images were provided 
by “another information content provider.” In addition, no 
amount of discovery into whether Defendant enlarged or 
even modified the photographs would establish a set of 
facts that would entitle Plaintiffs to relief. This is so 
because, based on the allegations contained in the live 
pleading before the Court and based on the case law 
detailed below, additional discovery would not provided a 
set of facts for Plaintiffs to allege Defendant played a 
significant role in the “creation or development” of the 
specific content alleged to have injured Plaintiffs. The 
Court elaborates as follows.
 
Contrary to Plaintiffs’ suggestion, the plain language of 
Section 230 dictates an analysis that focuses on whether 
the particular injurious “information” giving rise to the 
claims was provided by the service provider or by 
“another information content provider.” And that in turn 
depends on whether the service provider was 
“responsible, in whole or in part, for the creation or 
development” of that particular information. 47 U.S.C. § 
230(f)(3)(emphasis added). In this case, the content for 
which Plaintiffs seek to hold Defendant liable are the 
pornographic pictures of Johnny Doe. Thus, the question 
is whether Defendant was responsible for the creation or 
development of those images. According to the 
allegations contained in the FAC, the “information” at 
issue was not provided by Defendant but was “provided 
by another information content provider.”
 
*17 The case law confirms that the immunity analysis 
turns on who was responsible for the specific harmful 
material at issue, not on whether the service provider was 
responsible for the general features and mechanisms of 
the service or other content (such as advertisements) that 
might also have appeared on the service. For example, in 
Carafano v. Metrosplash. com, 339 F.3d 1119 (9th 
Cir.2003), the plaintiff asserted that the defendant 
Matchmaker.com (“Matchmaker”), the operator of an 
online dating service, was liable for a false, unauthorized, 
and sexually explicit profile of the plaintiff that an 
unidentified user had posted to the service. The plaintiff 
argued that Matchmaker was an “information content 
provider” with respect to all the profiles on the service, 
and therefore was not entitled to the protection of Section 
230, because Matchmaker had provided the basic forms 
that were used to generate the profiles and had shaped the 
content of the profiles through the use of multiple choice 
questions whose answers were sometimes sexually 

suggestive. Id. at 1123-24.
 
The Ninth Circuit Court of Appeals rejected the plaintiff’s 
argument, stating that even though Matchmaker had 
contributed both “structure and content” to its online 
profile service, it could not be held liable for profiles 
generated through that service except to the extent it 
“created or developed the particular information at issue” 
in the case. Id. at 1125 (emphasis added). Because it was 
undisputed that the unidentified user, not Matchmaker, 
had supplied the answers to the multiple choice questions 
and the identifying information that in combination made 
the profile a false and defamatory depiction of the 
plaintiff, the “particular information at issue” was 
“provided by another content provider.” The court held 
“Matchmaker did not play a significant role in creating, 
developing or ‘transforming’ the relevant information” 
and found it immune from suit. Id. at 1125.
 
Many other courts have similarly confirmed the critical 
question is not whether the service provider played a role 
in shaping the forum or service through which the 
allegedly harmful information was conveyed, but rather 
whether the service provider contributed to the creation or 
development of the specific content that is alleged to have 
injured the plaintiff. In Ben Ezra, Weinstein & Co. v. 
America Online, Inc., 206 F.3d 980, 985-86 (10th 
Cir.2000), the Tenth Circuit held that AOL was immune 
from liability for injuries resulting from faulty stock 
quotes that had appeared on its service after it was shown 
that the vendor who supplied the stock quote data was the 
source of the particular erroneous data at issue. It 
mattered not that AOL had designed and promoted the 
“personal finance channel” on which the stock quote data 
appeared or even that AOL had “deleted some stock 
symbols or other information ... in an effort to correct the 
errors.” Id.
 
Similarly, in Blumenthal v. Drudge, 992 F.Supp. 44, 
51-52 (D .D.C.1998), the court held AOL immune from 
defamation claims based on a particular false assertion 
that the gossip columnist Matt Drudge had authored for 
his Drudge Report. The court so held notwithstanding (1) 
AOL’s otherwise active role in making the Drudge Report 
available to its subscribers, including its hiring of Drudge 
as an independent contractor; (2) its “affirmative[ ] 
promot[ion]” of him as a “runaway gossip success;” (3) 
its express retention of “certain editorial rights with 
respect to the content” of the Drudge Report; and (4) its 
payment to Drudge of a royalty that was his sole source of 
income at the time. See also Gentry v. eBay, Inc., 99 
Cal.App. 4th at 833 n. 11 (service provider’s involvement 
with content of website “is irrelevant if [the service 
provider] did not itself create or develop the content for 
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which [the plaintiffs] seek to hold it liable”). In sum, 
because the FAC affirmatively asserts that someone other 
than Defendant created and developed the particular 
unlawful and injurious photographs at issue in this case, 
those photographs as a matter of law constitute 
“information provided by another information content 
provider.”
 

3. The third element-whether Plaintiffs’ claims seek to 
treat Defendant as the “publisher or speaker” of the 
third-party content .
*18 Defendant asserts the third element for immunity is 
satisfied because imposing liability on Defendant would, 
in at least three different respects, “treat” Defendant as 
“the publisher or speaker” of the unlawful content that the 
Does’ neighbor allegedly uploaded onto the Candyman 
E-group. First, according to Defendant, this lawsuit seeks 
to impose on Defendant the very same liability that could 
be visited on the original publisher of the content at issue, 
the neighbor. Second, Defendant asserts this lawsuit seeks 
to impose on Defendant the “quintessential” duties of a 
publisher, such as screening, monitoring, and editing out 
inappropriate content. Third, Defendant contends the 
essence of each of the claims is that Defendant 
“published” unlawful information pertaining to Johnny 
Doe and thereby caused him harm.
 
In response, Plaintiffs make two arguments. First, 
Plaintiffs rely on a dissenting opinion from the Florida 
Supreme Court, asserting Section 230 does not prohibit 
claims that would treat an interactive computer service as 
a so-called “distributor” rather than a publisher. See Doe 
v. America Online, Inc., 783 So.2d 1010, 1018-28 
(“Florida Doe” )(Lewis, J., dissenting). Second, 
Plaintiffs assert their federal statutory claim does not treat 
Defendant simply as a “publisher or speaker” of the 
photographs but also as a receiver and possessor of those 
photographs. In other words, Plaintiffs contend Defendant 
violated Section 2252A not only by distributing child 
pornography but also by receiving and possessing it. The 
Court will consider the two arguments in turn below.
 

a. Distributor Liability
According to dissent in the Florida Doe case, a claim of 
“distributor” liability is one in which liability is based on 
an allegation that a mere distributor of third-party 
information (such as a bookstore or newsstand), who 

could not otherwise be liable for unlawful content that it 
distributes, can be liable if it “knew or should have 
known” of the particular content at issue and its unlawful 
nature. See Florida Doe, 783 So.2d at 1021-23. Because 
such “distributors” may be subject to liability only if this 
heightened level of “scienter” is established, the argument 
goes, imposing such liability on them treats them as 
“distributors” rather than “publishers” and therefore falls 
outside the ambit of Section 230. Id. at 1023-24.
 
While Plaintiffs assert that “the courts have gone round 
and round about this distinction,”4 courts considering 
Section 230, including the Florida Supreme Court in the 
Florida Doe case, have consistently rejected this 
argument. Florida Doe, 783 So.2d 1010, 1016-17. The 
courts have reasoned that “distributor liability” is “merely 
a subset, or a species, of publisher liability, and is 
therefore also foreclosed by § 230.” See Zeran, 129 F.3d 
at 332; see also Perfect 10, Inc. v. CCBill, LLC, 340 
F.Supp.2d 1077, 1111 (C.D.Cal.2004)(“[E]ven if the 
Defendants are considered distributors rather than 
publishers, the CDA immunities would still apply....”); 
Blumenthal, 992 F.Supp. at 52 (in enacting Section 230, 
“Congress made no distinction between publishers and 
distributors in providing immunity from liability”).
 4 Plaintiffs’ response at 22.

b. Receipt and Possession
*19 Plaintiffs also assert that their federal statutory claim 
does not “treat” Defendant as a publisher in all respects. 
Specifically, they assert that their “claim under section 
2252A charges [Defendant] with violating the child 
pornography laws not simply as a ‘publisher or speaker’ 
of the illegal photographs of Johnny Doe, but also as a 
receiver and possessor of those photographs. In other 
words, [Defendant] violated section 2252A not only by 
distributing child pornography, but also by receiving and 
possessing” it.5

 5 Id. at 10-11, 18.

The FAC explicitly defines the damages sought in terms 
of the publication of the images: “As a proximate cause of 
the conduct alleged herein [Johnny Doe’s] private harm 
has been published to the world causing Doe to suffer 
sever[e] mental anguish and/or pain and suffering in the 
past and future. Doe seeks damages for his mental 
anguish and/or pain and suffering.” (FAC at 16, ¶ 100 
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(emphasis added). Similarly, the injunctive relief 
Plaintiffs seek is prevention of further publication-that is, 
“the viewing and distribution of Johnny Doe’s 
photographs from [Defendant’s] websites or servers.” (Id. 
at 16, ¶ 102).
 
Courts have clearly stated that Section 230 generally 
“creates a federal immunity to any cause of action that 
would make service providers liable for information 
originating with a third-party user of the service” and 
have applied the immunity to a wide variety of claims 
regardless of the terms in which they were described. 
Zeran, 129 F.3d at 330. The plaintiff in Noah v. AOL 
Time Warner, Inc., 261 F.Supp.2d 532, 534 (E.D. 
Virginia 2003), made an argument similar to that 
Plaintiffs make here. The plaintiff in Noah, a Muslim who 
used AOL’s service, sued AOL under Title II of the Civil 
Rights Act, which prohibits discrimination in places of 
public accommodation, based on AOL’s alleged failure 
“to prevent participants in an online chat room from 
posting or submitting harassing comments that 
blasphemed and defamed the plaintiff’s Islamic religion 
and his co-religionists.” Id. at 534. According to the 
plaintiff, his claim fell outside the scope of Section 230 
because it did not “treat” AOL as a publisher or speaker 
but rather “as the owner of a place of public 
accommodation” who was subject to Title II and who had 
engaged in discrimination. Id. at 538.
 
The court granted AOL’s motion to dismiss based on 
Section 230, noting that “[a]n examination of the injury 
claimed by plaintiff and the remedy he seeks clearly 
indicates that his Title II claim seeks to ‘place’ AOL ‘in a 
publisher’s role,’ in violation of § 230.” Id. Specifically, 
because the plaintiff had alleged that AOL was liable “for 
its refusal to intervene and stop the allegedly” harmful 
content and had also “request[ed] an injunction requiring 
AOL to adopt ‘affirmative measures’ to stop such 
harassment,” the “allegations [made] clear that plaintiff 
[sought] to hold AOL liable for its failure to exercise ‘a 
publisher’s traditional editorial functions.’ “ Id. at 538-39.
 
*20 The same is true here. The injury claimed by 
Plaintiffs is grounded in the pornographic photographs 
having been “published to the world” and the injunction 
Plaintiffs seek is to prevent such publication. (FAC at 16 
¶¶ 100, 102). Plaintiffs are seeking to hold Defendant 
liable for its alleged failure to exercise a “publisher’s 
traditional editorial functions,” Zeran, 129 F.3d at 330, 
such as blocking, screening, or otherwise preventing the 
dissemination of the images. (See FAC at 6, ¶ 23 
(Defendant allegedly “took no action to block or remove” 
the images in question). Plaintiffs’ allegations 
impermissibly seek to “treat” Defendant as the publisher 

of those images.
 

E. Conclusion
Taking Plaintiffs’ allegations as true and viewing them in 
the light most favorable to Plaintiffs, each of the three 
necessary elements for application of Section 230(c)(1) 
immunity is apparent from the face of the FAC: (1) 
Defendant is an “interactive computer service”; (2) the 
pornographic pictures of Johnny Doe are “information 
provided by another information content provider,” 
namely the neighbor who took the pictures; and (3) 
Plaintiffs’ claims seek to treat Defendant as the “publisher 
or speaker” of that third-party content. Therefore, unless 
Plaintiffs’ claims fall within Section 230’ s exception for 
“enforcement” of a “federal criminal statute” as 
advocated by Plaintiffs, Defendant is entitled to Section 
230(c)(1) immunity.
 

VIII.

WHETHER PLAINTIFFS’ CLAIM FALLS WITHIN 
SECTION 230’S EXCEPTION

A. Arguments
Finally, even if Section 230 applies, Plaintiffs argue that 
their federal claim falls within Section 230’s exception for 
“enforcement” of a “federal criminal statute.” In their 
FAC, Plaintiffs added a new claim against Defendant and 
Bates based on an alleged violation of 18 U.S.C. § 2252A, 
a federal statute that makes it a crime to knowingly 
distribute child pornography and that also contains a 
provision for a private “civil remedy” for anyone 
aggrieved by a violation of the statute. 28 U.S.C. § 
2252A(f).
 
Plaintiffs contend that applying Section 230(c)(1) to bar 
their civil claim under 18 U.S.C. § 2252A would be 
contrary to 47 U.S.C. § 230(e)(1), which states that 
Section 230 is not to be construed to “impair the 
enforcement of ... chapter ... 110 (relating to sexual 
exploitation of children) of Title 18, [18 USCS §§ 1460 et 
seq. or §§ 2251 et seq.] or any other Federal criminal 
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statute.” 47 U.S.C. § 230(e)(1). Plaintiffs maintain neither 
Section 230 nor any of its subsections, including Section 
230(c), has any effect on Section 2252A. Specifically, 
Plaintiffs argue the civil remedies provisions of Section 
2252A are exempted from the reach of Section 230(c).
 
Finally, Plaintiffs argue while Section 230(e)(1) provides 
a textual basis for saying that some classes of federal 
statutes are excluded from the reach of Section 230(c) and 
others are not, there is no basis for saying that parts of a 
specified federal statute are subject to exception and other 
parts are not. In this regard, Plaintiffs state there is no 
textual support for such internal bifurcation.
 
*21 In response, Defendant asserts the plain text of the 
statute limits this exception to criminal prosecutions for 
violations of federal criminal statutes, not private civil 
suits based on alleged violations of such statutes. 
Defendant focuses on the definition of the term “criminal” 
as well as its use in the context of Section 230(e)(1), 
asserting the use of the term excludes and is distinguished 
from civil claims. Defendant also contends Congress’ use 
of the word “enforcement” in Section 230(e)(1) again 
confirms that the exception applies only to criminal 
prosecutions.
 
Both parties agree there has not been a previous Section 
230(c) immunity case involving Section 2252A. The 
Court in its research has not located a case considering the 
applicability of Section 230(e)(1) in a factual scenario 
such as the one asserted in this case. Therefore, Plaintiffs’ 
argument is one of first impression.
 

B. Applicable Law
Supreme Court precedent makes clear that the statutory 
text is the requisite starting point for statutory 
interpretation. See, e .g., Harris Trust and Sav. Bank v. 
Solomon Smith Barney, Inc., 530 U.S. 238, 254 (2000) 
(“[I]n any case of statutory construction, ... analysis 
begins with the language of the statute.”). Courts 
routinely rely on dictionary definitions as a means of 
determining the meanings of words used in statutes. See, 
e.g., United States v. Vargas-Duran, 356 F.3d 598, 603 
(5th Cir.2004) (relying on dictionary definitions to 
ascertain meaning of statutory term).
 

C. Discussion

Again, Section 230(e)(1) provides as follows:
(e) Effect on other laws
 
(1) No effect on criminal law
 
Nothing in this section shall be construed to impair the 
enforcement of section 223 or 231 of this title, chapter 71 
(relating to obscenity) or 110 (relating to sexual 
exploitation of children) of Title 18, or any other Federal 
criminal statute.
 

47 U.S.C. § 230(e)(1).
 
The plain text of the statute establishes that the 230(e)(1) 
exception does not encompass private civil claims. As 
argued by Defendant, the common definition of the term 
“criminal,” as well as its use in the context of Section 
230(e)(1), specifically excludes and is distinguished from 
civil claims. The term “criminal” is defined as 
“[c]onnected with the administration of penal justice.” 
Black’s Law Dictionary 302; see also American Heritage 
Dictionary of the English Language 430 (4th 
ed.2000)(defining “criminal” as “[r]elating to the 
administration of penal law”). The term “civil” is defined 
as follows: “[o]f or relating to private rights and remedies 
that are sought by action or suit, as distinct from criminal 
proceedings.” Black’s Law Dictionary 262 (emphasis 
added). In addition, Congress’ use of the word 
“enforcement” in Section 230(e)(1) again confirms that 
the exception refers to governmental action, not civil 
actions by a private litigant.
 
Congress did not bifurcate any statutes as asserted by 
Plaintiffs. Rather, as noted by Defendant, it preserved the 
ability of law enforcement officials to enforce the federal 
criminal laws to their fullest extent while at the same time 
eliminating the ability of private plaintiffs to pursue 
service-provider defendants. Given the complexity of 
Title 18 and the availability of civil remedies in statutes 
throughout the criminal code, Congress achieved its 
intended result using simple language making it clear that 
Section 230’s limits on civil liability would not affect 
governmental enforcement of federal criminal laws.
 
*22 As noted by Defendant, Plaintiffs’ invocation of 
Section 230(e)(1) rests on their generalized policy 
arguments rather than the text of the statute. Plaintiffs’ 
core argument appears to be that Section 230(e)(1) must 
exempt civil claims under the child pornography statutes 
because child pornography is “not to be tolerated” and 
“[i]f the prospect of civil liability provides a disincentive 
for engaging in child pornography over and above that 
provided by the prospect of fines and jail time, then that is 
a good thing.”6
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 6 Id. at 13-15.

Child pornography obviously is intolerable, but civil 
immunity for interactive service providers does not 
constitute “tolerance” of child pornography any more than 
civil immunity from the numerous other forms of harmful 
content that third parties may create constitutes approval 
of that content. Section 230 does not limit anyone’s 
ability to bring criminal or civil actions against the actual 
wrongdoers, the individuals who actually create and 
consume the child pornography. Here, both the neighbor 
and the moderator of the Candyman web site have been 
prosecuted and are serving sentences in federal prison. 
Further, the section 230(e)(1) exemption permits law 
enforcement authorities to bring criminal charges against 
even interactive service providers in the event that they 
themselves actually violate federal criminal laws.
 
Regarding civil liability, however, Congress decided not 
to allow private litigants to bring civil claims based on 
their own beliefs that a service provider’s actions violated 
the criminal laws. As Defendant explained in its briefing, 
the reason is evident. If civil liability were possible, the 
incentive to bring a civil claim for the settlement value 
could be immense, even if a plaintiff’s claim was without 
merit. Even if it ultimately prevailed, the service provider 
would face intense public scrutiny and substantial 
expense. Given the millions of communications that a 
service provider such as Defendant enables, the service 
provider could find itself a defendant in numerous such 
cases. Congress determined that it wanted to eliminate the 
resulting disincentives to the development of vibrant and 
diverse services involving third-party communication, 
while maintaining the ability of criminal prosecutions by 

the government for violations of federal criminal law. In 
sum, Congress did intend to treat civil and criminal claims 
differently and carefully crafted Section 230(e)(1) to 
achieve exactly that result. Plaintiffs’ claim, although 
novel, is untenable and without merit. Based on the 
foregoing, it is
 
RECOMMENDED that Defendant Yahoo! Inc.’s Motion 
to Dismiss All Claims Against Yahoo! (Docket Entry # 
17) be GRANTED. It is further
 
RECOMMENDED that Plaintiffs’ above-entitled and 
numbered cause of action be DISMISSED WITH 
PREJUDICE.
 
Within ten (10) days after receipt of the magistrate 
judge’s report, any party may serve and file written 
objections to the findings and recommendations of the 
magistrate judge. 28 U.S.C.A. 636(b)(1)(C).
 
*23 Failure to file written objections to the proposed 
findings and recommendations contained in this report 
within ten days after service shall bar an aggrieved party 
from de novo review by the district court of the proposed 
findings and recommendations and from appellate review 
of factual findings accepted or adopted by the district 
court except on grounds of plain error or manifest 
injustice. Thomas v. Arn, 474 U.S. 140, 148 (1985); 
Rodriguez v. Bowen, 857 F.2d 275, 276-77 (5th Cir.1988).
 

All Citations

Not Reported in F.Supp.2d, 2006 WL 3813758, 35 Media 
L. Rep. 1435

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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2017 WL 4518378 (Me.Super.) (Trial Order)

Superior Court of Maine.
York County

Peter DONAHER, III, and Susan Donaher, Plaintiffs,
v.

Marcus VANNINI a/k/a Marcus Stuart, Maggie Macri, Airbnb, Inc., and Airbnb Payments, Inc., Defendants.

No. CV-16-0213.
August 18, 2017.

Order on Defendants Airbnb and Airbnb Payment’s Motion to Dismiss

Wayne R. Douglas, Judge.
*1 Plaintiffs Peter Donaher, III, and Susan Donaher filed a four-count complaint against Marcus Vannini and Maggie Macri 
alleging breach of a lease contract, unjust enrichment, fraudulent misrepresentation, and invasion of privacy. Plaintiffs also 
named Airbnb, Inc. and Airbnb Payments, Inc.’s (collectively “Airbnb”) as party defendants on all but the breach of contract 
claims. Airbnb has filed a motion to dismiss and/or motion for judgment on the pleadings, contending that all three claims 
against Airbnb are barred by section 230 of the Communications Decency Act (CDA). See 47 U.S.C. § 230. Hearing on the 
motion was held on July 12, 2017,1 For the reasons set out below, the motion is granted.
 
1 Defendants Vannini and Macri, who are self-represented, did not appear for the hearing. They filed a motion to continue on July 

10, 2017, two days before the hearing. The motion was denied.

I. Facts

The following facts are set forth in the complaint. Plaintiffs own property in Kennebunk, Maine. (Compl. ¶ 1.) They leased 
the property to Vannini and Macri from September 2014 to September 2015. (Id. ¶¶ 10, 13-14.) Plaintiffs allege Vannini and 
Macri violated a number of the provisions in the lease, including the prohibition on subleasing the property. (Id. ¶¶ 12, 19.)
 
Airbnb, Inc. is a Delaware corporation based principally in California. (Id. ¶ 4.) Airbnb Payments, Inc. is also a Delaware 
corporation. (Id. ¶ 5.) Plaintiffs’ complaint treats the two Airbnb corporations as the same unless otherwise noted. (Id. ¶ 6.) 
The complaint states Airbnb (referring to the corporations collectively) is an internet business that facilitates “the posting of 
rental opportunities at the host’s property, by providing the means for guests to locate and book host properties, and by 
processing payments from guests to hosts, from which Airbnb derives revenue.” (Id. ¶¶ 7-8.)
 
Vannini registered as a “host” with Airbnb and listed the Donahers’ house for rent on Airbnb’s website to potential “guests.” 
(Id. ¶¶ 20-24.) The house was in fact rented through Airbnb’s website. (Id. ¶¶ 28-29.) Plaintiffs notified Airbnb that Vannini 
and Macri did not have a legal right or plaintiffs’ consent to sublet the property. (Id. ¶ 25.) Airbnb did not respond to 
plaintiffs or remove the listing despite provisions in its user agreement prohibiting such use of its website. (Id. ¶¶ 21, 24-29.)
 

II. Conclusions
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A. Standard of Review

The standard applied to a motion to dismiss for failure to state a claim is the same as that applied to a motion for judgment on 
the pleadings. MacKerron v. MacKerron, 571 A.2d 810, 813 (Me. 1990). “Both … ‘test[] the legal sufficiency of the 
complaint.”’ Id. (quoting 1 Field, McKusick & Wroth, Maine Civil Practice, § 12.11 at 248 (2d ed. 1970)). “[A] complaint is 
sufficient unless it appears to a certainty the plaintiff is entitled to no relief under any set of facts he might prove in support 
of his claim.” Id. (quoting Forbes v. Osteopathic Hospital of Maine, 552 A.2d 16, 18 (Me. 1988) (emphasis in original)). 
Airbnb claims as a matter of law it is immune from Plaintiffs’ claims under Section 230.
 

B. 47 U.S.C § 230

*2 Section 2302 of the CDA bars State claims if “(1) [defendant] is a ‘provider or user of an interactive computer service’;3 
(2) the claim is based on ‘information provided by another information content provider’;4 and (3) the claim would treat 
[defendant] ‘as the publisher or speaker’ of that information.” Universal Commun. Sys. v. Lycos, Inc., 478 F.3d 413, 418 (1st 
Cir. 2007); see also 47 U.S.C.S. § 230(e)(3) (“No cause of action may be brought and no liability may be imposed under any 
State or local law that is inconsistent with this section.”).
 
2 Section 230 provides in relevant part as follows:

(c) Protection for “Good Samaritan” blocking and screening of offensive material.
(1) Treatment of publisher or speaker. No provider or user of an interactive computer service shall be treated as the publisher or 
speaker of any information provided by another information content provider.
(2) Civil liability. No provider or user of an interactive computer service shall be held liable on account of—
(A) any action voluntarily taken in good faith to restrict access to or availability of material that the provider or user considers to be 
obscene, lewd, lascivious, filthy, excessively violent, harassing, or otherwise objectionable, whether or not such material is 
constitutionally protected; or
(B) any action taken to enable or make available to information content providers or others the technical means to restrict access to 
material described in paragraph (1) [subparagraph (A)].

3 Section 230(f)(2) defines an “interactive computer service” as “any information service, system, or access software provider that 
provides or enables computer access by multiple users to a computer server, including specifically a service or system that provides 
access to the Internet and such systems operated or services offered by libraries or educational institutions.”

4 Section 230(f)(3) defines an “information content provider” as “any person or entity that is responsible, in whole or in part, for the 
creation or development of information provided through the Internet or any other interactive computer service.”

The immunity provided by section 230 is construed broadly in order “to effectuate Congress’s ‘policy choice … not to deter 
harmful online speech through the … route of imposing tort liability on companies that serve as intermediaries for other 
parties’ potentially injurious messages.”’ Universal Commun. Sys., 478 F.3d at 418-19 (quoting Zeran v. Am. Online, Inc., 
129 F.3d 327, 330-31 (4th Cir. 1997)). “The broad construction … has resulted in a capacious conception of what it means to 
treat a website operator as the publisher or speaker of information provided by a third party.” Doe v. Backpage.com, LLC, 
817 F.3d 12, 19 (1st Cir. 2016). Whether a defendant is immune under section 230 ultimately “does not depend on the form 
of the asserted cause of action; rather, it depends on whether the cause of action necessarily requires that the defendant be 
treated as the publisher or speaker of content provided by another.” Id.
 
At the heart of plaintiff’s claims against Airbnb is their allegation that Airbnb failed to take down Vannini and Macri’s post 
offering plaintiffs’ house for rent on Airbnb’s website. A decision not to delete a particular posting is an editorial decision. 
Universal Commun. Sys., 478 F.3d at 422. “Lawsuits seeking to hold a service provider liable for its exercise of a publisher’s 
traditional editorial functions -- such as deciding whether to publish, withdraw, postpone or alter content -- are barred.” 
Zeran, 129 F.3d at 330; see also Universal Commun. Sys., 478 F.3d at 422. Plaintiffs’ claims against Airbnb necessarily treat 
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it as the publisher of the content.
 
*3 ‘Plaintiffs also assert Airbnb does not satisfy the two other prerequisites for immunity. Specifically, they argue that 
Airbnb Payments, Inc. may not be an interactive computer services provider and argues Airbnb is at least in part the 
“information content provider.” Neither argument is persuasive.
 
Plaintiffs contend “if Airbnb Payments, Inc., is in fact a payment processing business, and not a website operator, then it 
would not be entitled to any protection under the CDA.” (Pl’s’ Opp’n Mot. Dismiss 2-3.) First just as plaintiffs treat the 
Airbnb entities as a collective entity in their complaint courts have treated affiliated business entities collectively for the 
purpose of section 230 claims. See Backpage.com, LLC, 817 F.3d at 16 n.1 (“The appellants sued Backpage.com, LLC, 
Camarillo Holdings, LLC, and New Times Media, LLC. For ease in exposition, we refer to these three affiliated companies, 
collectively, as ‘Backpage.”’). Second, the processing or receipt of payments associated with posts does not strip a provider 
or user of an interactive computer service of immunity under the CDA. See id. (holding Backpage’s acceptance of 
anonymous payments from information content providers did not distinguish its functions from publisher functions); see also 
Hill v. StubHub, Inc., 219 N.C. App. 227, 727 S.E.2d 550 (2012). Finally, “there is … no need here to decide whether 
[defendant] fits the broad statutory definition of ‘interactive computer service,’ because the language of § 230(c)(1) confers 
immunity not just on ‘providers’ of such services, but also on ‘users’ of such services.” Batzel v. Smith, 333 F.3d 1018, 1030 
(9th Cir. 2003).
 
Second, plaintiffs rely on Federal Trade Commission v. Accusearch, Inc. in support of their argument that Airbnb was an 
information content provider. 570 F.3d 1187 (10th Cir. 2009). Accusearch is easily distinguishable from the facts of this case. 
Accusearch’s subsidiary company, Abika.com, provided personal data, including telephone records, in response to customer 
orders. The 10th Circuit described the process as follows:

In placing a search order, a customer paid Accusearch an administrative search fee and selected the type 
of search desired, not a specific researcher or a search identified with a specific researcher. Accusearch 
would forward the search request to a researcher who could fulfill it. After completing a search, the 
researcher would send the results to Accusearch and bill Accusearch directly. Accusearch would then 
email the results to the customer and post them on the customer’s Abika.com account. A customer could 
know that a third-party researcher was involved in a transaction only by reading boilerplate contained on 
the website and in Accusearch’s email correspondence. And even then, the customer was not provided 
contact information for any researcher.

 

Id. at 1191. The Court of Appeals held Accusearch was responsible for the development of the specific content that was the 
source of the alleged liability based on that process. Id. at 1199 (“It knowingly sought to transform virtually unknown 
information into a publicly available commodity… [T]he record shows, Accusearch knew that its researchers were obtaining 
the information through fraud or other illegality.”) In contrast Vannini and Macri are alleged to have posted plaintiffs’ house 
for rent on Airbnb. The definition of information content provider includes those that create or develop information “in whole 
or in part.” § 230(f)(3). Even if Airbnb did create or develop part of the content of the post, it is still immune because another 
content provider, Vannini and Macri, created the post at least in part. Universal Commun. Sys., 478 F.3d at 419-421.
 
*4 Thus, the claims plaintiff brings against Airbnb are barred by section 230 of the CDA.
 

III. Order

For the reasons articulated above, Defendants Airbnb, Inc. and Airbnb Payments, Inc.’s motion to dismiss and/ or for 
judgment on the pleadings is GRANTED. SO ORDERED.
 
The clerk may incorporate this order upon the docket by reference pursuant to M.R. Civ. P. 79(a).
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73 Mass.App.Ct. 1121
Unpublished Disposition

NOTICE: THIS IS AN UNPUBLISHED OPINION.

This decision was reviewed by West editorial
staff and not assigned editorial enhancements.

Appeals Court of Massachusetts.

Paul DOUGHTY & another 1

v.
MM PROPERTIES, LLC.

No. 08–P–520.
|

Feb. 12, 2009.

By the Court (KAFKER, GRAHAM & WOLOHOJIAN, JJ.).

MEMORANDUM AND ORDER
PURSUANT TO RULE 1:28

*1  The plaintiffs, who own property in Merrimac that abuts
property owned by the defendant, initiated an action in the
Superior Court by filing a “complaint for contempt and
corresponding immediate injunctive relief.” The complaint
was in response to the defendant having placed, then graded,
a substantial quantity of earth fill within the area of a ten-foot
right of way over which the plaintiffs enjoy the right to pass
and repass by various means, including by motor vehicle.

After conducting a nonevidentiary hearing, a Superior Court
judge entered the following order:

“[A]fter hearing and review of the
request for injunctive relief and/or
for civil contempt for the reasons set
forth in the [defendant's] opposition
memorandum[,] the requests for
extraordinary relief are DENIED.
Plaintiffs have not presented
compelling evidence of irreparable
harm, i.e., lack of access pursuant

to the decree. The motion/request is
DENIED.”

The plaintiffs have appealed, 2  arguing (a) that the order is
interlocutory and not a final adjudication on the merits of their
complaint for contempt; (b) that, if a final adjudication of the
merits, the judge erred in entering the order; and (c) the judge
erred in denying temporary injunctive relief.

We construe the order as interlocutory, resolving solely the
plaintiffs' request for immediate, temporary injunctive relief.
Nothing in the record indicates that a trial was held on the
merits of the contempt complaint. Notice of the hearing was
given on a form that included an option called “Holding a
Trial on the Merits of the Contempt Complaint,” which was
not checked. No judgment was entered on the docket. See
Mass.R.Civ.P. 65.3(h), as appearing in 386 Mass. 1244 (1982)
(requiring that a judgment be entered on contempt complaints

in the same manner as required by Mass.R.Civ.P. 58). 3  No
findings of fact were made or entered. In sum, nothing appears
that would lead us to conclude that there has been a final

adjudication on the merits of the contempt complaint. 4

Deciding as we do, we need not reach the plaintiffs' arguments
that are premised on the alternate hypothesis that the order
was a final adjudication on the merits. What remains is the
plaintiffs' argument that the judge abused his discretion in
denying the motion for temporary or preliminary injunctive
relief.

The plaintiffs' materials regarding this issue consisted of
the complaint itself, with its general claims respecting the
alleged intrusion into the right of way; a short affidavit,
essentially repeating the same claims; and photographs of

the area. 5  Countering those materials were the defendant's
opposition memorandum, and an accompanying affidavit.
The defendant's submissions included information suggesting
that the intrusion is temporary; the easement has not been used
by the plaintiffs for access but rather as a side lawn and shrub
border; and access by way of the easement is still possible if
inconvenient.

*2  On balance, we cannot say that the judge abused his
discretion in finding that the plaintiffs had failed to meet their
burden of showing that they would suffer irreparable harm
if temporary injunctive relief were denied. Having so found,
the judge was not required to consider whether the harm
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alleged by the plaintiffs, in combination with their prospects
of achieving ultimate success on the merits of their claims,
outweighed the alleged harm to the defendant in combination
with its prospects of achieving success on its defenses. See

Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609,
616–617, 405 N.E.2d 106 (1980).

We affirm the order denying the motion for temporary
injunctive relief.

So ordered.

All Citations

73 Mass.App.Ct. 1121, 900 N.E.2d 913 (Table), 2009 WL
330942

Footnotes

1 Roberta Doughty.
2 The plaintiffs also appealed the order to a Single Justice of this court, who referred it to a full panel to be

considered together with this appeal.
3 The rule provides in pertinent part that “[t]he complaint for contempt shall be tried upon the facts in accordance

with [Mass.R.Civ.P.] 52 ... [and that] judgment shall be entered pursuant to [Mass.R.Civ.P.] 58.” 386 Mass. at
1246, 437 N.E.2d 194. The reporters notes to rule 65.3 make clear that the two rules referenced in subsection
(h) are applicable to civil contempt proceedings.

4 Until this appeal, the defendant agreed that no final adjudication had occurred. In its memorandum opposing
the plaintiffs' request for interlocutory relief, the defendant clearly and unequivocally stated the position that
the order was not a final adjudication on the merits.

5 No transcript of the hearing has been provided.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Only the Westlaw citation is currently available.

This decision was reviewed by West editorial 
staff and not assigned editorial 

enhancements.

Superior Court of Massachusetts,
Barnstable County.

John J. FLYNN et al.
v.

DAVENPORT REALTY TRUST dba Blue Rock 
Golf Course.

No. 200800730.
|

Dec. 8, 2008.

MEMORANDUM OF DECISION ON PLAINTIFFS’ 
MOTION FOR A PRELIMINARY INJUNCTION

RICHARD F. CONNON, Justice.

*1 The complaint filed in this case has raised issues which 
are not unique to the Court. What is before me now is the 
plaintiff’s motion for a preliminary injunction based on 
two theories: nuisance and trespass. Essentially the case 
involves golf balls coming from defendant’s property 
onto the plaintiffs’ property. There have been claims of 
damages to plaintiffs’ home which do not appear to be in 
dispute. Plaintiffs’ other claims involve the numbers of 
golf balls coming onto their property during the course of 
the year. The defendant’s golf course is open year round, 
weather permitting. What seems to have brought this to a 
head is the planned installation of a swimming pool on 
plaintiffs’ property and the likelihood that golf balls may 
cause injuries, which are all legitimate concerns.
 
The legal standard for obtaining a preliminary injunction 
involves a combination of the moving party’s claim of 

injury and chance of success on the merits. Packaging 
Industry Group, Inc. v. Cheney, 380 Mass. 609, 617, 405 
N.E.2d 106 (1980). “If the judge is convinced that failure 
to issue the injunction would subject the moving party to 
a substantial risk of irreparable harm, the judge must then 
balance this risk against any similar risk of irreparable 
harm which granting the injunction would create for the 
opposing party.” Only where the balance between these 
risks cuts in favor of the moving party may the 
preliminary injunction properly issue.
 
As stated, this case involves the defendant golf course’s 
patrons hitting balls onto the plaintiffs’ property. 
Although the course is open year round weather 
permitting, it seems the concern of the plaintiffs is the 
installation of a swimming pool and the possibility of 
injuries, by incoming golf balls, to those using that 
facility.
 
The information before the court is somewhat sketchy at 
best considering the claims and the harms that may be 
incurred by the plaintiffs at this period of time. It would 
not appear that there is a substantial risk of harm during 
the winter months when obviously the pool would not be 
in use. What is required is for some empirical data 
regarding the number of golf balls and the location that 
they may end up on the plaintiffs’ property in relationship 
to both the house and the pool. Although this court is 
DENYING the preliminary injunction at this stage, the 
court is doing so without prejudice and will hear the 
matter on the merits sometime in the spring or early 
summer after the golf season begins, in which case more 
information may then become available with regard to the 
number of balls and the areas on the plaintiffs’ property 
that they may land. Both parties should be aware that the 
plaintiff is in a properly zoned residence wherein he is 
permitted to construct an in-ground pool in compliance 
with the zoning bylaws; that, although the defendant may 
have arrived at the scene long before the plaintiffs, 
nonetheless they must be aware and vigilant about making 
sure that no errant golf balls end up on plaintiffs’ property 
which may cause serious harm.
 
*2 So ORDERED.
 

All Citations

Not Reported in N.E.2d, 2008 WL 6691687

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Grace v. eBay Inc., Cal.App. 2 Dist., July 22, 2004

99 Cal.App.4th 816, 121 Cal.Rptr.2d 703, 02 Cal.
Daily Op. Serv. 5727, 2002 Daily Journal D.A.R. 7218

LARS GENTRY et al., Plaintiffs and Appellants,
v.

EBAY, INC., Defendant and Respondent.

No. D037661.
Court of Appeal, Fourth District, Division 1, California.

June 26, 2002.

SUMMARY

Individuals who had purchased forged autographed sports
items brought an action against an Internet auction provider,
alleging that defendant violated the autographed sports
memorabilia statute (Civ. Code, § 1739.7) by failing to
furnish a certificate of authenticity to persons who purchased
autographed sports-related items through defendant's Web
site, and alleging that defendant was negligent and engaged
in unfair business practices under the unfair competition law

( Bus. and Prof. Code, § 17200 et seq.). The trial court
sustained defendant's demurrer without leave to amend and
dismissed the action, finding that defendant was not a dealer
within the meaning of Civ. Code, § 1739.7, and that plaintiffs'

pleading failed to avoid the immunity provided by 47
U.S.C. § 230 (immunity for interactive service providers
for information originating with third party user of service).
(Superior Court of San Diego County, No. GIC746980, Linda
B. Quinn, Judge.)

The Court of Appeal affirmed. It held that plaintiffs could not
state a cause of action under Civ. Code, § 1739.7, since their
allegations revealed that defendant did not sell or offer to sell
the collectibles at issue. Although plaintiffs generally alleged
that defendant was a dealer within the meaning of Civ. Code,
§ 1739.7, their specific allegations revealed that defendant
was not in the business of selling or offering to sell the items;
rather, it was third parties, using defendant's Web site as a
venue, who sold the items to plaintiffs. The court also held
that imposition of liability on defendant on any of plaintiffs'

theories was inconsistent with 47 U.S.C. § 230, since
plaintiffs ultimately sought to make defendant responsible for
misinformation or misrepresentations originating from other

parties. (Opinion by O'Rourke, J., with Haller, Acting P. J.,
and McConnell, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

(1)
Appellate Review § 128--Rulings on Demurrers.
An appellate court's only task in reviewing a ruling on a
demurrer is to determine *817  whether the complaint states
a cause of action. The reviewing court assumes the truth of
allegations in the complaint that have been properly pleaded
and gives it a reasonable interpretation by reading it as a
whole and with all its parts in their context. However, the
assumption of truth does not apply to contentions, deductions,
or conclusions of law and fact. Furthermore, any allegation
that is contrary to the law or to a fact of which judicial notice
may be taken will be treated as a nullity. A party may not
avoid demurrer by suppressing facts, including those that are
judicially noticeable, that prove the pleaded facts false. Where
the allegations of the complaint or judicially noticeable facts
reveal the existence of an affirmative defense, the plaintiff
must plead around the defense, by alleging specific facts that
would avoid the apparent defense. Absent such allegations,
the complaint is subject to demurrer for failure to state a cause
of action. The reviewing court does not review the validity
of the trial court's reasoning, only the propriety of the ruling
itself. If the factual allegations of the complaint state a cause
of action on any available legal theory, the trial court's order
of dismissal must be reversed.

(2a, 2b, 2c)
Consumer and Borrower Protection Laws § 40--Sale
of Autographed Sports Memorabilia--Requirement of
Certificate of Authentication-- Application to Internet
Auction Provider.
The trial court properly sustained the demurrer of defendant,
an Internet auction provider, to a complaint filed by
purchasers of forged autographed sports items who alleged
that defendant violated Civ. Code, § 1739.7, by failing to
furnish a certificate of authenticity to persons who purchased
autographed sports-related items through defendant's Web
site. Although plaintiffs generally alleged that defendant was
a dealer within the meaning of Civ. Code, § 1739.7, their
specific allegations revealed that defendant was not in the
business of selling or offering to sell the items as required by
the statute; rather, it was third parties, using defendant's Web
site as a venue, who sold the items to plaintiffs. Moreover,
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placing liability on defendant under Civ. Code, § 1739.7,

would have been inconsistent with 47 U.S.C. § 230,
which immunizes providers of interactive computer services
and their users from causes of action asserted by persons
alleging harm caused by content provided by a third party.
Plaintiffs sought to hold defendant responsible for conduct
falling within the reach of the federal statute, i.e., defendant's
dissemination of representations made by third parties or
the posting of compilations of information generated by

third parties. Under 47 U.S.C. § 230, which preempts
any inconsistent state law, defendant could not be treated
as the publisher or speaker of content supplied by *818
other information content providers, the persons who falsely
identified the products plaintiffs purchased.

[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, §
320; West's Key Number Digest, States  18.81, West's Key
Number Digest, Telecommunications  461.15.]

(3)
Pleading § 29--Demurrer--Determination--Construction of
Allegations.
In ruling on a demurrer, courts are required to construe
the plaintiff's allegations liberally, with a view towards
substantial justice between the parties. However, courts must
still follow the rule of pleading that specific allegations
control general pleadings.

(4)
Constitutional Law § 34--Distribution of Governmental
Powers--Federal and State--Preemption of State Law.
Preemption of state law by federal law is found in three
circumstances. First, there is express preemption. Congress
can define explicitly the extent to which its enactments
preempt state law. Second, there is field preemption. State
law is preempted where it regulates conduct in a field
that Congress intended the federal government to occupy
exclusively. Third, there is conflict preemption. State law is
preempted to the extent that it actually conflicts with federal
law. Such conflict must be of substance and not merely trivial
or insubstantial. It exists when it is impossible to comply with
both state and federal requirements or when state law stands
as an obstacle to the accomplishment and execution of the
full purposes and objectives underlying federal law. Although
state law is preempted to the extent that it actually conflicts
with federal law, it is preempted only to that extent and no
further.

(5a, 5b)
Fraud and Deceit § 18--Negligent Misrepresentation--
Internet Auction Provider--Federal Preemption:Unfair
Competition § 4--Unfair Competition Law.
Individuals, who had purchased forged autographed sports
items through an Internet auction provider, were barred

by 47 U.S.C. § 230 (immunity for interactive service
providers for information originating with third party user of
service) from bringing an action against the provider, alleging
that the provider was negligent and engaged in unfair business

practices under the unfair competition law (UCL) ( Bus.
and Prof. Code, § 17200 et seq.). The negligence cause of
action was based on allegations that defendant misrepresented
the safety of purchasing items from the third parties and
knew or should have known the third parties were conducting
unlawful practices but failed to ensure they complied with

the law. Plaintiffs' attempts to plead around 47 U.S.C. §
230 by alleging that defendant *819  was an information
content provider, and that defendant had a safety program that
rated dealers that used its Web site, did not place defendant
outside the federal statutory immunity; these activities did
not transform defendant into a content provider. Further,
regardless of immunity, defendant was not liable for negligent
misrepresentation by its statement that its positive rating was
“worth its weight in gold.” This was a statement of opinion
that could not support a cause of action. As to the UCL claim,
plaintiffs' allegations were similar to the negligence claim and
were similarly barred by the federal immunity.

(6)
Fraud and Deceit § 18--Negligent Misrepresentation--
Statement of Opinion.
An essential element of a cause of action for negligent
misrepresentation is that the defendant must have made
a misrepresentation as to a past or existing material
fact. Expressions of opinion are not generally treated as
representations of fact and thus are not grounds for a
misrepresentation cause of action. Representations of value
are opinions.

[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, §
678.]

COUNSEL
Krause & Kalfayan, James C. Krause and Patrick N. Keegan
for Plaintiffs and Appellants.
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O'ROURKE, J.

Lars Gentry, Henry Camp, Mike Hyder, James Conboy,
William Pommerening, and Michael Osacky (appellants)
appeal a judgment *820  of dismissal entered after the
trial court sustained eBay, Inc.'s (eBay) demurrer to
appellants' second amended complaint without leave to
amend. In that pleading, appellants alleged eBay violated
California's “Autographed Sports Memorabilia” statute (Civ.
Code, § 1739.7) by failing to furnish a certificate of
authenticity to persons who purchased autographed sports-
related collectibles through its Web site. Appellants also
alleged eBay was negligent and engaged in unfair business

practices under the unfair competition law (UCL) ( Bus.
and Prof. Code, § 17200 et seq.) based on its failure to
supply such certificates as well as its acts in distributing
false certificates, permitting other false representations to
be placed on its Web site, and making its own false or
misleading representations. In part, the trial court ruled eBay
was not a dealer within the meaning of Civil Code section
1739.7 and appellants failed to plead around the statutory

immunity provided by section 230 of title 47 of the United

States Code (hereinafter section 230), which otherwise
protected eBay's conduct. Appellants contend the trial court
erred in sustaining eBay's demurrers without leave to amend
because (1) they sufficiently alleged eBay is an auctioneer
that provides the requisite description of collectibles as being
autographed within the meaning of Civil Code section 1739.7;

and (2) section 230 does not preempt their causes of action
against eBay.

We conclude appellants cannot state a cause of action
against eBay under Civil Code section 1739.7 because
their allegations reveal eBay did not sell or offer to
sell the collectibles at issue. Additionally, we conclude
imposition of Civil Code section 1739.7 liability on eBay

in this particular case, as well as liability for negligence

and violation of the UCL, is inconsistent with section
230 because appellants' causes of action ultimately hold
eBay responsible for misinformation or misrepresentations
originating with other defendants or third parties. Because
appellants cannot maintain their Civil Code section 1739.7

claim, and section 230 otherwise immunizes eBay from
civil liability under these circumstances, we affirm the
judgment of dismissal.

Factual and Procedural Background
eBay promotes itself as the world's largest on-line
marketplace for the sale of goods and services among

its registered users. 1  It operates an Internet-based service
in which it enables member sellers to offer items for
*821  sale to member buyers in what eBay characterizes

as either auction-style or fixed price formats. To better
enable users to place items for sale on its site, eBay
provides descriptions to its users under various product
categories and subcategories. For sports items, eBay's Web
site has a sports product category with the following
subcategories: “Sports: Autographs”; “Sports: Memorabilia”;
“Sports: Sporting Goods” ' and “Sports: Trading Cards.”
eBay's “Sports: Autographs” subcategory is further organized
into sub-subcategories to differentiate autographed sports
collectibles by particular leagues.

In September 1995, various individuals embarked on a
plan to sell faked autographed sports memorabilia to
consumers. Specifically, Angelo Marino, Gloria Marino,
Gregory Marino, John Marino and Kathleen Marino
(the Marino defendants) purchased sporting goods items
and photographs from retail stores, forged signatures of
professional athletes upon them, and employed Wayne Bray
and Donald Frangipani to produce false certificates of
authenticity for the items. The Marino defendants then sold
most of the forged items to Stanley Fitzgerald and Phil
Scheinman, larger dealers who mostly used eBay auctions
to eventually sell the forged items to consumers. Stanley
Fitzgerald did business as “Stan The Man Memorabilia” and
“Stan's Sports Memorabilia.” Phil Scheinman did business as
“Smokey's Sportscard, Inc.”

Appellants are individuals who purchased forged autographed
sports items including baseballs, photographs and
autographed pieces of paper or “cuts,” from Fitzgerald,

Scheinman or the Marino defendants through eBay. 2
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Intending to act on behalf of all purchasers of autographed
sports collectibles purchased through eBay from September
1, 1995, to the time of trial, appellants sued the Marino
defendants, Bray, Frangipani, Fitzgerald, *822  Scheinman
and eBay. Their first amended complaint asserted causes of
action against eBay for negligence, violation of the UCL,
violation of Civil Code section 1739.7 and injunctive relief.
In that pleading, appellants alleged eBay, having identified
itself as an auctioneer in press releases and provided a venue
for auctions, “violated California law by either failing to
provide a certificate of authenticity expressly warranting the
[autographed sports memorabilia] or failing to insure that
such a certificate was being provided by any other party
to the auction.” According to their allegations, during the
class period, eBay auctioned thousands of items of sports
memorabilia created by the Marino defendants, a substantial
number of which were accompanied by fraudulent certificates
of authenticity and “expert opinions” produced by Bray
and Frangipani. eBay charged placement fees to dealers
listing an item for auction, and success fees (percentage
fees) when items were sold. Further, appellants alleged, eBay
gave customers a false sense of confidence by maintaining a
forum that permitted dealers and consumers to give positive
or negative feedback to other dealers or consumers, giving
endorsements to certain dealers based on the volume of sales
and positive feedback ratings, and advising users it may
suspend or terminate their account if it finds them to have
engaged in fraudulent activity in connection with the Web
site.

Appellants alleged that as early as 1996, eBay received
numerous complaints from consumers and warnings from
governmental agencies that a substantial amount of forged
sports memorabilia was being auctioned on eBay, but
eBay ignored the warnings and allowed the forged sports
memorabilia scheme to continue in order to continue to reap
millions of dollars in profits for itself.

eBay generally demurred to appellants' UCL, Civil Code
section 1739.7 and injunctive relief causes of action. The trial
court sustained the demurrers, granting appellants 10 days
leave to amend in order to plead around the federal statutory

immunity of section 230 as to their UCL claim and allege
that eBay provided a description of items listed on its Web site
as being autographed for purposes of their Civil Code section
1739.7 claim. The court sustained without leave to amend
eBay's demurrer to appellants' cause of action for injunctive

relief on the ground it was not an independently cognizable
cause of action.

Appellants' second amended complaint added several new
allegations. They alleged: “At all relevant times, eBay was
a 'dealer' as defined in Civil Code section 1739.7(a)(4) in
that, among other things, eBay engages in sales transactions,
conducted by means of written exchanges, between eBay
and its users. The written exchanges consist of a series of
invitations for offers *823  for the purchase of collectibles
made by eBay and offers to purchase made by eBay users and
culminates in the acceptance by eBay of the highest or most
favorable offer made by a participating user. eBay engages in
the sale or offer for sale of autographed collectibles in or from
this state. eBay provides descriptions of collectibles as being
autographed as defined in Civil Code [sic]. It is undisputed
that eBay has never furnished a [certificate of authenticity]
with a collectible at the time of sale.” Appellants further
alleged eBay “tightly regulates the transactions it conducts”
on its Web site, controls the content of its Web site by delisting
items it deems questionable and filters the Web site to
prevent items from being sold. They alleged eBay “provided
descriptions of the sports items” as being autographed under
the above-identified product categories and subcategories,
including the subcategory “Sports: Autographs” and that,
“[o]ftentimes, eBay provided a standardized description of
these sports items with a photo.”

In connection with their Civil Code section 1739.7 cause of
action, appellants alleged: “During the class period, eBay,
in selling or offering to sell to a consumer collectibles in or
from this state, provided a description characterizing an item
as being autographed. However, eBay has failed to furnish
consumers with a [certificate of authenticity] containing the
required disclosures and express warranties for collectibles
auctioned through its services.” Appellants sought to plead

around the immunity of section 230 by alleging eBay was
itself responsible for creating or developing information on
its Web site, and that the information was not obscene or
otherwise similarly objectionable.

eBay again demurred. With respect to the UCL and
negligence causes of action, it argued appellants failed to

plead around section 230's statutory immunity. As to the
Civil Code section 1739.7 cause of action, eBay argued:
(1) it is not a dealer and does not provide descriptions of
specific collectibles within the meaning of Civil Code section
1739.7; (2) plaintiffs did not allege the items they purchased
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through eBay were sent from or received in the State of
California; and (3) it could not be held liable for aiding
and abetting sales under that statute. eBay presented the
declaration of its associate general counsel, who explained
the operation of eBay's Web site and specifically how items
were assigned their general category designations. He averred
that members who wished to place an item for sale on eBay
would themselves choose the main category (e.g., “Sports”)
and subcategories (e.g., “Autographs”) under which their
item would be listed for sale. Thereafter, the Web site would
prompt the seller to provide other information, including
the title and description of the item. eBay requested that
the court take judicial notice under Evidence Code section
452, subdivision (h) of the fact “[a] user listing an item
for sale on eBay's web site selects the category and *824
subcategory under which her item will appear on eBay's web
site.” Appellants did not object to or otherwise oppose eBay's
request.

The trial court granted eBay's unopposed request for judicial
notice and sustained eBay's demurrers without leave to
amend. It ruled appellants could not allege eBay “provides a
description of that collectible as being autographed” within
the meaning of Civil Code section 1739.7 because eBay's
Web site only included category labels, which were not
descriptions of specific collectibles and which were actually
chosen by the user, not eBay. The court also concluded the
statute was silent as to aiding and abetting liability. As for the
negligence and UCL causes of action, it ruled appellants had

not pleaded around the immunity provided by section 230.
It thereafter entered a judgment of dismissal in eBay's favor.
Appellants timely filed their notice of appeal.

Discussion

I. Standard of Review
(1) “An appellate court's ' ”only task in reviewing a ruling
on a demurrer is to determine whether the complaint states a
cause of action.“ ' [Citations.] The reviewing court assumes
the truth of allegations in the complaint which have been
properly pleaded and gives it a reasonable interpretation
by reading it as a whole and with all its parts in their
context. [Citations.] However, the assumption of truth does
not apply to contentions, deductions, or conclusions of law
and fact. [Citation.] Furthermore, any allegations that are
contrary to the law or to a fact of which judicial notice may

be taken will be treated as a nullity. [Citations.]” ( Gulf
Ins. Co. v. TIG Ins. Co. (2001) 86 Cal.App.4th 422, 429

[103 Cal.Rptr.2d 305].) A party may not avoid demurrer
by suppressing facts, including those that are judicially

noticeable, which prove the pleaded facts false. ( Cantu v.

Resolution Trust Corp. (1992) 4 Cal.App.4th 857, 877 [6
Cal.Rptr.2d 151].) Given that the principle at issue is that
of “ ' ”truthful pleading,“ ' ” the court also will consider
such facts. (Rodas v. Spiegel (2001) 87 Cal.App.4th 513,
517 [104 Cal.Rptr.2d 439], citing Cantu v. Resolution Trust
Corp., at pp. 877-878, italics omitted.) Where the complaint's
allegations or judicially noticeable facts reveal the existence
of an affirmative defense, the “plaintiff must 'plead around'
the defense, by alleging specific facts that would avoid the
apparent defense. Absent such allegations, the complaint is
subject to demurrer for failure to state a cause of action ....'
' (Weil & Brown, Cal. Practice Guide: Civil Procedure Before
Trial (The Rutter Group 2001) ¶ 6:179, p. 6-39, italics

omitted, citing Lee v. Escrow Consultants, Inc. (1989)

210 Cal.App.3d 915, 917, 921-922 [259 Cal.Rptr. 117];

and Spray, Gould & Bowers v. Associated *825  Internat.

Ins. Co. (1999) 71 Cal.App.4th 1260, 1266, fn. 4 [84
Cal.Rptr.2d 552].)

We do not review the validity of the trial court's reasoning,
only the propriety of the ruling itself. (Rodas v. Spiegel,
supra, 87 Cal.App.4th at p. 517.) If the factual allegations
of the complaint state a cause of action on any available
legal theory, the trial court's order of dismissal must be

reversed. ( Quelimane Co. v. Stewart Title Guaranty Co.

(1998) 19 Cal.4th 26, 38 [77 Cal.Rptr.2d 709, 960 P.2d

513]; Sindell v. Gibson, Dunn & Crutcher (1997) 54

Cal.App.4th 1457, 1465 [63 Cal.Rptr.2d 594].)

Applying these standards, we review the sufficiency of
appellants' pleadings to ascertain whether they state causes of
action for violation of Civil Code section 1739.7, negligence,
and violation of the UCL.

II. Claim for Alleged Violation of the Autographed
Sports Memorabilia Statute (Civ. Code, § 1739.7)

A. The Statute
Civil Code section 1739.7, in title 1.1A, Autographed Sports
Memorabilia, regulates the sale of autographed sports items,
broadly termed ”collectibles. “ (Civ. Code, § 1739.7, subd.
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(a)(2). 3  ) The statute generally forbids dealers of collectibles
from representing an item as a collectible “if it was not
autographed by the sports personality in his or her own

hand.” ( *826  Civ. Code, § 1739.7, subd. (c); Upper
Deck Authenticated, Ltd. v. CPG Direct (S.D.Cal. 1997) 971
F.Supp. 1337, 1346.) It also places various obligations on such
dealers. Specifically, subdivision (b) of the statute requires
dealers to provide certificates of authenticity of a prescribed
form and content. It provides in part: “Whenever a dealer,
in selling or offering to sell to a consumer a collectible in
or from this state, provides a description of that collectible
as being autographed, the dealer shall furnish a certificate of
authenticity to the consumer at the time of sale. The certificate
of authenticity shall be in writing, shall be signed by the dealer
or his or her authorized agent, and shall specify the date of
sale.” (Civ. Code, § 1739.7, subd. (b).)

The statute defines a dealer as follows: “ 'Dealer' means
a person who is in the business of selling or offering
for sale collectibles in or from this state, exclusively or
nonexclusively, or a person who by his or her occupation
holds himself or herself out as having knowledge or skill
peculiar to collectibles, or to whom that knowledge or skill
may be attributed by his or her employment of an agent
or other intermediary that by his or her occupation holds
himself or herself out as having that knowledge or skill.
'Dealer' includes an auctioneer who sells collectibles at a
public auction, and also includes persons who are consignors
or representatives or agents of auctioneers. 'Dealer' includes
a person engaged in a mail order, telephone order, or cable
television business for the sale of collectibles.” (Civ. Code, §
1739.7, subd. (a)(4).)

B. Business of Selling or Offering to Sell Collectibles
(2a) Appellants contend they stated a cause of action against
eBay under Civil Code section 1739.7 by alleging eBay
is an auctioneer that engages in the sale or offer for sale
of autographed collectibles in or from this state, provides
descriptions of collectibles as being autographed, yet has
never furnished the requisite certificates of authenticity under
the statute.

eBay advances several arguments in support of the
proposition appellants cannot, as a matter of law, allege
it is a dealer within the meaning of Civil Code section
1739.7. Preliminarily, it maintains we must reject the majority
of appellants' allegations-those parroting the language of
the statute-as mere legal conclusions and focus upon those

allegations that flesh out the details of the sales transactions.
eBay argues the nonconclusory allegations of the second
amended complaint, combined with judicially noticeable
facts as to the operation of its Web site, demonstrate eBay
(1) does not provide descriptions within the meaning of Civil
Code section 1739.7 because it is actually the user who selects
the product categories of his or her item for sale; and (2)
does not sell or offer to sell collectibles because, as appellants
*827  allege in other portions of their pleading, it is in fact the

individual defendants who sold the forged items to appellants.
We are persuaded by the latter argument.

As stated, liability as a dealer under Civil Code section 1739.7
requires that the dealer be exclusively or nonexclusively
“in the business of selling or offering for sale collectibles
in or from this state.” (Civ. Code, § 1739.7, subd. (a)(4).)
Here, appellants' specific allegations reveal eBay is not in
the business of selling or offering to sell the collectibles
at issue; rather, it is the individual defendants who sold
the items to plaintiffs, using eBay as a venue. (3) In
reaching this conclusion, we acknowledge we are required
to construe appellants' allegations liberally, with a view
towards substantial justice between the parties. (Evid. Code,
§ 452; King v. Central Bank (1977) 18 Cal.3d 840, 843
[135 Cal.Rptr. 771, 558 P.2d 857]; Skopp v. Weaver (1976)
16 Cal.3d 432, 438 [128 Cal.Rptr. 19, 546 P.2d 307].) But
this rule does not permit us to ignore long-established rules
of pleading. Accordingly, we apply the rule that specific

allegations control general pleadings. ( Careau & Co. v.
Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d

1371, 1389-1390 [272 Cal.Rptr. 387]; see also Stowe v.

Fritzie Hotels, Inc. (1955) 44 Cal.2d 416, 422 [282 P.2d
890] [where there is any inconsistency between the specific
allegations upon which a conclusion must be based and the

conclusion, the specific allegations control]; Clack v. State
of California ex rel. Dept. Pub. Wks. (1969) 275 Cal.App.2d

743, 748 [80 Cal.Rptr. 274], [where a fact is pleaded in
general or conclusionary terms, followed by an inconsistent
specific allegation, the latter controls].)

(2b) The general allegation that eBay engages in the sale
or offer for sale is irreconcilable with other, more specific
allegations. These allegations describe the specific operations
of the individual defendants, expressly stating that the sellers
of the forged items were Fitzgerald or Scheinman through
their respective business entities. As appellants alleged,
the scheme began with the Marino defendants' conduct in
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faking autographs of celebrated sports figures on baseballs,
photographs and other collectibles and forwarding those
items to Fitzgerald or Scheinman, who then placed them for
sale on eBay by, in part, designating the appropriate categories

contained on the Web site. 4  These factual allegations control.
“While inconsistent theories of recovery are permitted
[citation] a pleader cannot blow hot and *828  cold as to

the facts positively stated. [Citations.]” ( Manti v. Gunari

(1970) 5 Cal.App.3d 442, 449 [85 Cal.Rptr. 366].)

C. Section 230 Immunity 5

Notwithstanding our conclusion above, we additionally hold,
under the facts presented, placing liability upon eBay for
failing to provide a warranty under Civil Code section
1739.7 would be inconsistent with and hence preempted by

section 230, which was incorporated by Congress into
the final version of the Communications Decency Act (and
the Telecommunications Act) of 1996. (See Sen.Rep. No.
104-230, 2d Sess., pp. 86-88 (1996); Pub.L. No. 104-104, §
509 (Feb. 8, 1996) 110 Stat. 56.) The operative provision of

Section 230 states: “[n]o provider or user of an interactive
computer service shall be treated as the publisher or speaker
of any information provided by another information content

provider.” ( 47 U.S.C. § 230(c)(1).) The statute further
provides:

“(e) Effect on other laws [¶] ... [¶]

“(3) State Law

“Nothing in this section shall be construed to prevent any
State from enforcing any State law that is consistent with
this section. No cause of action may be brought and no
liability may be imposed under any State or local law that

is inconsistent with this section.” ( § 230 (e)(1)(3), italics
added.)

In Zeran v. America Online, Inc. (4th Cir. 1997) 129
F.3d 327 (Zeran), certiorari denied (1998) 524 U.S. 937

[118 S.Ct. 2344, 141 L.Ed.2d 712], the court held section
230, by its “plain language,” created a federal immunity
to any cause of action that would make interactive service
providers liable for information originating with a third

party user of the service. (Id. at p. 330.) “Specifically, §

230 precludes courts from entertaining claims that would
place a computer service provider in a publisher's role.
Thus, lawsuits seeking to hold a service provider liable
for its exercise of a publisher's *829  traditional editorial
functions-such as deciding whether to publish, withdraw,
postpone or alter content-are barred.” (Zeran, supra, at p.
330.) Reiterating Congress's findings and policy statements

in section 230(a), (b), 6  the court observed: “Congress
recognized the threat that tort-based lawsuits pose to freedom
of speech in the new and burgeoning Internet medium.
The imposition of tort liability on service providers for the
communications of others represented, for Congress, simply
another form of intrusive government regulation of speech.

Section 230 was enacted, in part, to maintain the robust
nature of Internet communication and, accordingly, to keep
government interference in the medium to a minimum.... [¶]
None of this means, of course, that the original culpable party
who posts defamatory messages would escape accountability.
While Congress acted to keep government regulation of the
Internet to a minimum, it also found it to be the policy of
the United States 'to ensure vigorous enforcement of Federal
criminal laws to deter and punish trafficking in obscenity,
stalking, and harassment by means of computer.' [Citation].
Congress made a policy choice, however, not to deter harmful
online speech through the separate route of imposing tort
liability on companies that serve as intermediaries for other
parties' potentially injurious messages.” (Zeran, supra, at pp.
330-331.) *830

Other courts have applied Zeran's reasoning to bar not
only defamation claims, but other tort causes of action
asserted against interactive service providers. (See, e.g.,

Kathleen R. v. City of Livermore (2001) 87 Cal.App.4th

684, 692 [104 Cal.Rptr.2d 772] [Court of Appeal affirmed
judgment of dismissal in city's favor holding a city was

immune under § 230 from liability under state causes of
action for misuse of public funds, nuisance and premises
liability for library's acts in providing computers allowing

access to pornography]; Doe v. America Online, Inc.
(Fla. 2001) 783 So.2d 1010, 1013-1017 [following Zeran

in concluding § 230 directly preempted Florida law in a
negligence action based upon America Online, Inc.'s (AOL)
distribution of information depicting child pornography; the
court rejected the argument that allegations AOL knew
or should have known about the distribution of such
materials created liability distinct from that of any publisher];
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Gentry v. eBay, Inc., 99 Cal.App.4th 816 (2002)
121 Cal.Rptr.2d 703, 02 Cal. Daily Op. Serv. 5727, 2002 Daily Journal D.A.R. 7218

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 8

Schneider v. Amazon.com, Inc. (2001) 108 Wash.App.
454 [31 P.3d 37] [Internet book vendor was immune from
tort (negligent misrepresentation, interference with business
expectancy) and contractual liability arising from allegedly
false statements about the plaintiff and his business made by

third parties in the book review section]; PatentWizard,
Inc. v. Kinko's Inc. (D.S.D. 2001) 163 F.Supp.2d 1069,

1071-1072 [defamation liability]; Ben Ezra, Weinstein, &
Co. v. America Online, Inc. (10th Cir. 2000) 206 F.3d 980,

984-985; Doe One v. Oliver (2000) 46 Conn.Super. 406
[755 A.2d 1000, 1003-1004] [barring claims for negligence,
negligence per se, failure to prevent transmission of e-mail
in violation of a Connecticut statute, intentional nuisance
and infliction of emotional distress based upon sending of

on-line e-mails]; Blumenthal v. Drudge (D.D.C. 1998)
992 F.Supp. 44, 49-52 [barring defamation claims against
AOL for statements made in the Drudge Report, an on-
line gossip column, even though AOL had contracted for
the reports, retained certain editorial rights as to its content,
and aggressively promoted the report; the court expressed
sympathy with the plaintiff but concluded Congress had
made a policy choice to provide immunity “even where the
interactive service provider has an active, even aggressive
role in making available content prepared by others”].)

Section 230(c)(1) thus immunizes providers of interactive
computer services (service providers) and their users from
causes of action asserted by persons alleging harm caused
by content provided by a third party. This form of immunity
requires (1) the defendant be a provider or user of an
interactive computer service; (2) the cause of action treat the
defendant as a publisher or speaker of information; and (3)
the information at issue be provided by another information
content provider. *831

Appellants concede for purposes of this appeal that eBay is

an interactive computer service provider. 7  And appellants do

not expressly challenge the application of section 230 to
liability based on content placed on eBay's Web site by eBay's

users or other third parties. Rather, they contend section
230 does not apply because they seek to enforce eBay's
independent duty under the statute to furnish a warranty as the
“ 'provider' of descriptions,” not as a publisher. We disagree.

The substance of appellants' allegations reveal they ultimately
seek to hold eBay responsible for conduct falling within

the reach of section 230, namely, eBay's dissemination
of representations made by the individual defendants, or
the posting of compilations of information generated by

those defendants and other third parties. Under section
230, eBay cannot be “treated as the publisher or speaker”
of content supplied by other information content providers.

( § 230 (c)(1).) (4)(See fn. 8) If by imposing liability
under Civil Code section 1739.7 we ultimately hold eBay
responsible for content originating from other parties, we
would be treating it as the publisher, viz., the original
communicator, contrary to Congress's expressed intent under

section 230(c)(1) and (e)(3). 8

(2c) In connection with appellants' argument relating to
the sufficiency of their Civil Code section 1739.7 cause
of action, appellants point out they *832  alleged eBay
provided its own descriptions of collectibles through its
lists of product categories, but also assert, to the extent the
individual defendants created the ultimate descriptions of
their faked collectibles, eBay provided those descriptions
within the meaning of the statute by making them available
to the users of its Web site. In opposition to eBay's demurrer,
they argued: “It does not matter under [Civil Code section]
1739.7 who 'creates' the original specific description of the
memorabilia, because the obligation to furnish a warranty
arises when a dealer 'provides' the description in offering
or selling the item and the description characterizes the
item as being autographed.... Therefore, although the specific
description of an item originates with the seller, eBay, by
making the description available over its auction website ...,
then 'provides' the description to its consumers.”

While the fact eBay does not create the description may
be of no significance to liability under Civil Code section
1739.7 as appellants maintain, it is highly significant for

purposes of assessing the application of section 230.
Appellants do not dispute the fact, judicially noticed by the

trial court, 9  that it was dealers Fitzgerald and Scheinman,
not eBay, who chose their own category description for
the item offered for sale. Thus, for purposes of applying

section 230 immunity, we consider it was the individual
defendants who falsely identified the product as authentically
autographed in order to place their items on eBay for
sale. On the basis of appellants' allegations, holding eBay
responsible for providing a warranty under Civil Code section
1739.7 when it merely made the individual defendant's false
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product descriptions available to other users on its Web
site, or provided the Web site on which the individual
defendants designated their collectibles as autographed, puts
eBay in the shoes of the individual defendants, making it
*833  responsible for their publications or statements. We

therefore conclude enforcement of appellants' Civil Code

section 1739.7 cause of action is inconsistent with section
230 because it would “ 'stand[] as an obstacle to the
accomplishment and execution of the full purposes and

objectives of Congress.' ” ( English v. General Electric Co.,

supra, 496 U.S. 72, 79 [110 S.Ct. 2270, 2275].) 10

III. Negligence Cause of Action
(5a) Apart from the cause of action under Civil Code
section 1739.9, which we have held is barred, appellants'
negligence cause of action is based on allegations that eBay
itself misrepresented the safety of purchasing items from the
individual defendants and knew or should have known the
individual defendants were conducting unlawful practices but
failed to ensure they comply with the law. In an attempt to

plead around section 230 with respect to these causes of
action, appellants generally allege eBay was an information
content provider in that it was responsible for the creation of
information, or development of information, for the online
auction it provided through the Internet; that eBay did not
act as an Internet service provider; and the information at
issue (descriptions of collectibles as autographed) did not
concern the publication of obscene or similarly objectionable

materials. 11

These conclusory and argumentative allegations are followed
by more specific averments. Appellants more specifically
described the information purportedly developed by eBay for
its “safety program,” identifying it as *834  consisting of a
color-coded star symbol, a Power Sellers endorsement, and
a Feedback Forum. Appellants alleged: “eBay encourages its
users to rely upon its 'Feedback Forum' prior to engaging in
a sales transaction. The Feedback Forum purportedly allows
dealers and consumers to rate a sales transaction with a
compliment (a 'Positive Feedback'), a criticism (a 'Negative
Feedback'), or other comments (a 'Neutral Feedback'). eBay
has advertised that, 'A positive eBay rating is worth its weight
in gold.' A dealer or consumer who achieves a designated
level of Positive Feedback is awarded a star symbol display
next to the user name, which is color coded to indicate the
amount of Positive Feedback received by the user. [¶] ... In
addition to the Feedback Forum, eBay designed a 'Power

Sellers' endorsement, which purportedly is an award given
to select eBay dealers based on the volume of sales and
Positive Feedback ratings. [¶] ... In reality, however, eBay's
'safety' programs have contributed to enormous damage to
autographed sports memorabilia consumers. For example, the
Feedback Forum allows anyone to rate a dealer, even if
there has never been a sales transaction between the parties.
Thus, Fitzgerald and Scheinman have at least hundreds of
Positive Feedback ratings which are unrelated to any sales
transactions. Most, if not all, of these Positive Feedback
ratings are self-generated or provided by other co-conspiring
dealers.” (Boldface in original, italics added.)

None of these allegations place eBay outside the immunity
for service providers. As eBay points out, the allegations
reveal that eBay's Feedback Forum is comprised of negative
or positive information provided by third party consumers
and dealers. Likewise, the star symbol and “Power Sellers”
designation is simply a representation of the amount of such
positive information received by other users of eBay's Web
site. Appellants' negligence claim is based on the assertion
that the information is false or misleading because it has
been manipulated by the individual defendants or other co-
conspiring parties. Based on these allegations, enforcing
appellants' negligence claim would place liability on eBay
for simply compiling false and/or misleading content created
by the individual defendants and other coconspirators. We do
not see such activities transforming eBay into an information
content provider with respect to the representations targeted
by appellants as it did not create or develop the underlying

misinformation. (E.g., Ben Ezra, Weinstein, & Co. v.
America Online, Inc., supra, 206 F.3d 980, 985-986 [AOL's
communication of errors in stock information provided by
other entities, and deletion of stock symbols and other
alteration of information from its data base to correct such
errors was not “creation or development” of information

under § 230's definition of an information content
provider].) We are constrained from enforcing such liability
under California law because it would treat eBay as the
publisher or speaker of the individual defendants' materials,

and thereby conflict with section 230. *835

We reach the same conclusion with regard to appellants'
general assertion that eBay knew or should have known about
the individual defendant's illegal or fraudulent conduct but
failed to take steps to ensure they complied with the law.
This claim seeks to hold eBay responsible for having notice
of illegal activities conducted by others on its Web site, and
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for electing not to take action against those third parties,
including by withdrawing or somehow altering the content
placed by them. This is the classic kind of claim that Zeran

found to be preempted by section 230, as one that seeks
to hold eBay liable for its exercise of a publisher's traditional

editorial functions. ( Zeran, supra, 129 F.3d at p. 330.)
Such claims have been uniformly rejected by the courts that

have considered them. (E.g., Doe v. America Online, Inc.,
supra, 783 So.2d 1010 [holding plaintiff's negligence claim
based on the allegation AOL knew or should have known
third parties used its service to distribute child pornography

was preempted by § 230]; Doe One v. Oliver, supra,
755 A.2d at pp. 1003-1004 [holding plaintiffs failed to state
claims upon which relief could be granted for negligence,
negligence per se and breach of contract based on AOL's
failure to prevent transmission of e-mail because they were

precluded by § 230]; Schneider v. Amazon.com, Inc.,
supra, 31 P.3d at pp. 41-42 [holding plaintiffs' claim based
on Amazon.com's failure to remove an offensive posting, an

“exercise of editorial discretion,” was protected under §
230].)

Finally, taking as true the fact eBay makes the statement
on its Web site that a positive eBay rating is “worth its
weight in gold,” such an assertion cannot support a cause of
action for negligent misrepresentation regardless of federal
statutory immunity because it amounts to a general statement
of opinion, not a positive assertion of fact. (6) An essential
element of a cause of action for negligent misrepresentation
is that the defendant must have made a misrepresentation as

to a past or existing material fact. ( Christiansen v. Roddy

(1986) 186 Cal.App.3d 780, 785 [231 Cal.Rptr. 72].)
“The law is quite clear that expressions of opinion are not
generally treated as representations of fact, and thus are not
grounds for a misrepresentation cause of action. [Citations.]

Representations of value are opinions. [Citation.]” ( Neu-
Visions Sports, Inc. v. Soren/McAdam/Bartells (2000) 86

Cal.App.4th 303, 308 [103 Cal.Rptr.2d 159], citing BAJI
No. 12.32, 5 Witkin, Summary of Cal. Law (9th ed. 1988)

Torts, § 678, pp. 779-780; and Rest.2d Torts, § 538A [“[a]
representation is one of opinion if it expresses only [¶] (a) the
belief of the maker, without certainty, as to the existence of a
fact; or [¶] (b) his judgment as to quality, value, authenticity,
or other matters of judgment”].) ( 5b) Although the line of
demarcation between expressions of fact and opinion can be
unclear at times, this is not such a case. This kind of vague,
highly subjective statement as to the significance of a positive
rating is not the sort of statement that a consumer would
interpret as factual or upon which he or she could reasonably
rely. *836

IV. UCL Cause of Action
Appellants' UCL cause of action is based upon the
same allegations as their negligence claim: that eBay
misrepresented the forged collectibles offered for sale in its
auctions; failed to furnish certificates of authenticity; was
aware of the fraudulent nature of the collectibles but failed
to disclose such information to consumers; and “made use
of various forms of marketing and advertising to falsely
advertise, call attention to, endorse, or give publicity to the
sale of forged collectibles ....” On appeal, appellants argue the
sufficiency of only those allegations regarding eBay's safety
programs, seeking to distinguish them as statements made by
eBay itself. They plead eBay knew or reasonably should have
known their marketing and advertising was untrue and/or
misleading. For the reasons explained above, because eBay's
liability would be based upon the misrepresentations of the
individual defendants, to the extent these allegations state a

cause of action, it is inconsistent with and barred by section
230.

Disposition
The judgment is affirmed.

Haller, Acting P. J., and McConnell, J., concurred.
Appellants' petition for review by the Supreme Court was
denied October 16, 2002. *837
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Gentry v. eBay, Inc., 99 Cal.App.4th 816 (2002)
121 Cal.Rptr.2d 703, 02 Cal. Daily Op. Serv. 5727, 2002 Daily Journal D.A.R. 7218

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 11

1 Under Evidence Code section 459, we take judicial notice of the manner in which eBay describes its
operations from its Web site at <http:// www.ebay.com/community/aboutebay/overview/index.html> (as of
June 26, 2002). The company “overview” page of its Web site provides in part: “eBay enables trade on a
local, national and international basis. It features a variety of international sites, specialty sites, categories
and services that aim to provide users with the necessary tools for efficient online trading in the auction-style
and fixed price formats.” (Ibid.)

2 Appellants specifically allege that Camp, Hyder and Osacky purchased their forged items from Stanley
Fitzgerald through eBay auctions. They allege that Dermody purchased forged items from Phil Scheinman
through eBay auctions. Appellants allege Gentry purchased forged items having either a “Stan's Sports
Memorabilia [certificate of authenticity]” or a “Donald Frangipani [certificate of authenticity].” We infer from
these allegations that Gentry purchased his items either from Fitzgerald, who as indicated, was alleged to be
doing business as Stan's Sports Memorabilia or from the Marino defendants, who according to appellants'
allegations used Frangipani to create false certificates of authenticity. Appellant Pommerening alleges he
purchased his forged baseball “through an eBay auction” without identifying the source of the faked autograph
or certificate of authenticity. We similarly infer he purchased his item from either Fitzgerald or Scheinman
from appellants' allegations that the Marino defendant sold most of their forged items through larger dealers,
including Fitzgerald and Scheinman, who then sold their forged items to consumers via eBay.

3 The statute defines a collectible as ”an autographed sports item, including, but not limited to, a photograph,
book, ticket, plaque, sports program, trading card, item of sports equipment or clothing, or other sports
memorabilia sold or offered for sale in or from this state by a dealer to a consumer for five dollars ($5) or
more.“ (Civ. Code, § 1739.7, subd. (a)(2).) It contains other definitions as follows:
“ 'Autographed' means bearing the actual signature of a personality signed by that individual's own hand.” (Civ.
Code, § 1739.7, subd. (a)(1).)
“ 'Consumer' means any natural person who purchases a collectible from a dealer for personal, family, or
household purposes. 'Consumer' also includes a prospective purchaser meeting these criteria.” (Civ. Code,
§ 1739.7, subd. (a)(3).)
“ 'Description' means any of the following: [¶] (A) Any representation in writing, including, but not limited to, a
representation in an advertisement, brochure, catalog, flyer, invoice, sign, or other commercial or promotional
material. [¶] (B) Any oral representation. [¶] (C) Any representation included in a radio or television broadcast
to the public in or from this state.” (Civ. Code, § 1739.7, subd. (a)(5).)
“ 'Promoter' means a person who arranges, holds, organizes, or presents a trade show featuring collectibles,
autograph signings, or both.” (Civ. Code, § 1739.7, subd. (a)(8).)
“ 'Person' means any natural person, partnership, corporation, limited liability company, company, trust,
association, or other entity, however organized.” (Civ. Code, § 1739.7, subd. (a)(9).)

4 Describing the role of the “large-scale dealers” in the second amended complaint, appellants allege: “The
Marino defendants sold most of their forged sports items to a number of large-scale dealers, each of whom
had knowledge of the fraudulent nature of the items. The largest dealers included Defendants Fitzgerald and
Scheinman. [¶] ... Defendant Fitzgerald sold the forged sports items to consumers through his entities known
as 'Stan's Sports Memorabilia' and 'Stan The Man Sports Memorabilia[]'[.] Most of Defendant Fitzgerald's
offers and sales were effected through eBay auctions. [¶] ... Defendant Scheinman sold the forged sports
items to consumers through his entity known as 'Smokey's Sportscard, Inc.' Most of Defendant Scheinman's
offers and sales were effected through eBay auctions.” Appellants allege that Camp, Hyder, Osacky and
Dermody purchased their forged collectibles from either Fitzgerald or Scheinman through eBay auctions.

5 Although eBay originally raised section 230's immunity only with respect to its demurrers to appellants'

negligence and UCL causes of action, in its reply to appellants' opposition it asserted section 230 likewise
extended to appellants' cause of action under Civil Code section 1739.7. On appeal, the parties have fully

argued section 230's application to all of appellants' causes of action against eBay.
6 Section 230 itself contains Congress's specific findings and policy statement:
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“(a) Findings
“The Congress finds the following:
“(1) The rapidly developing array of Internet and other interactive computer services available to individual
Americans represent an extraordinary advance in the availability of educational and informational resources
to our citizens.
“(2) These services offer users a great degree of control over the information that they receive, as well as
the potential for even greater control in the future as technology develops.
“(3) The Internet and other interactive computer services offer a forum for a true diversity of political discourse,
unique opportunities for cultural development, and myriad avenues for intellectual activity.
“(4) The Internet and other interactive computer services have flourished, to the benefit of all Americans, with
a minimum of government regulation.
“(5) Increasingly Americans are relying on interactive media for a variety of political, educational, cultural,
and entertainment services.
“(b) Policy
“It is the policy of the United States-
“(1) to promote the continued development of the Internet and other interactive computer services and other
interactive media;
“(2) to preserve the vibrant and competitive free market that presently exists for the Internet and other
interactive computer services, unfettered by Federal or State regulation;
“(3) to encourage the development of technologies which maximize user control over what information is
received by individuals, families, and schools who use the Internet and other interactive computer services;
“(4) to remove disincentives for the development and utilization of blocking and filtering technologies that
empower parents to restrict their children's access to objectionable or inappropriate online material; and
“(5) to ensure vigorous enforcement of Federal criminal laws to deter and punish trafficking in obscenity,

stalking, and harassment by means of computer.” ( § 230(a), (b).)
7 The statute defines the term “Interactive computer service” as “any information service, system, or access

software provider that provides or enables computer access by multiple users to a computer server, including
specifically a service or system that provides access to the Internet and such systems operated or services

offered by libraries or educational institutions.” ( § 230(f)(2).) The term “Information content provider” is
defined as “any person or entity that is responsible, in whole or in part, for the creation or development of

information provided through the Internet or any other interactive computer service.” ( § 230(f)(3).) Even
if appellants had not conceded the issue, the allegations of the second amended complaint indicate eBay's
Web site enables users to conduct sales transactions, as well as provide information (feedback) about other
users of the service. In this way, eBay provides an information service that enables access by multiple users
to a computer server and brings it within the broad definition of an interactive computer service provider. (Cf.

Schneider v. Amazon.com, Inc., supra, 31 P.3d at p. 40 & fn. 13 [noting Amazon.com's Web site permitted
visitors to comment about authors and their work and thus provided an information service that necessarily
enabled access by multiple users to a service].)

8 “Preemption of state law by federal law is found in 'three circumstances.' [Citations.] [¶] First, there is so-
called 'express preemption': 'Congress can define explicitly the extent to which its enactments pre-empt state
law.' [Citations.] [¶] Second, there is so-called 'field preemption': '[S]tate law is pre-empted where it regulates
conduct in a field that Congress intended the Federal Government to occupy exclusively.' [Citations.] [¶] Third,
there is so-called 'conflict preemption': '[S]tate law is pre-empted to the extent that it actually conflicts with
federal law.' [Citations.] Such conflict must be 'of substance and not merely trivial or insubstantial.' [Citation.]
It exists when it is 'impossible ... to comply with both state and federal requirements' [citations] or when
state law 'stands as an obstacle to the accomplishment and execution of the full purposes and objectives'
underlying federal law [citations]. Although 'state law is pre-empted to the extent that it actually conflicts with
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federal law' [citation], it is preempted only to that extent and no further [citation].” ( Peatros v. Bank of

America (2000) 22 Cal.4th 147, 157-158 [91 Cal.Rptr.2d 659, 990 P.2d 539].) These three circumstances

should not be viewed as rigid categories. (See English v. General Electric Co. (1990) 496 U.S. 72, 78

[110 S.Ct. 2270, 2275, 110 L.Ed.2d 65]; Peatros v. Bank v. America, supra, 22 Cal.4th at p. 158, fn. 1;

Smiley v. Citibank (1995) 11 Cal.4th 138, 148, fn. 3 [44 Cal.Rptr.2d 441, 900 P.2d 690]), and indeed,

they may overlap at times. (See English v. General Electric Co., at pp. 79-80, fn. 5 [110 S.Ct. at p. 2275]
[“[F]ield pre-emption may be understood as a species of conflict pre-emption ....”].) Here, Congress has
made a clear expression of intent to preempt state law, but only to the extent the state law is inconsistent

or conflicts with section 230. As indicated, subdivision (e)(3) of section 230 provides, “[n]o cause of
action may be brought and no liability may be imposed under any State or local law that is inconsistent with

this section.” Thus, the relevant inquiry in this case is not whether section 230 preempts inconsistent state

laws-Congress has manifestly stated it does-but what is the scope of section 230's reach for purposes
of assessing its preemptive effect.

9 We need not reach the question of whether the operation of eBay's Web site is a matter for which judicial
notice is appropriate. As indicated, the court granted eBay's unopposed request for judicial notice and

appellants do not challenge that action on appeal. Any objection on this point has been waived. ( Younan

v. Caruso (1996) 51 Cal.App.4th 401, 406, fn. 3 [59 Cal.Rptr.2d 103].)
10 The Attorney General of California filed an amicus curiae brief in this matter contending section 230 should

not be read so broadly as to grant immunity to eBay against appellants' claims. We granted AOL leave to

file another amicus curiae brief. Urging us to consider the legislative history of section 230, the Attorney
General argues we must reject Zeran and its progeny and hold it does not immunize interactive computer
service providers that act as distributors, that is, who publish information that they know to be false, fraudulent,
defamatory, obscene, unlawful or otherwise objectionable. We are of the view that the very language used

by Congress in stating section 230's goals reflects the breadth of the statute's purpose, i.e., “to promote
the continued development of the Internet and other interactive computer services and other interactive
media” and to “preserve the vibrant and competitive free market that presently exists for the Internet and

other interactive computer services, unfettered by Federal or State regulations.” ( § 230(b)(1), (2).) Such
language does not reflect the limitations proposed by the Attorney General. The plain effect of Congress's
words is to shelter service providers for providing access to another's offensive or objectionable information:

“any information provided by another ....” ( § 230(c)(1).)
11 We note the fact appellants allege eBay is an information content provider is irrelevant if eBay did not itself

create or develop the content for which appellants seek to hold it liable. It is not inconsistent for eBay to
be an interactive service provider and also an information content provider; the categories are not mutually
exclusive. The critical issue is whether eBay acted as an information content provider with respect to the
information that appellants claim is false or misleading.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

MEMORANDUM

This case arises out of a fraudulent online 
fundraiser posted on a website that provides a 
platform for individuals seeking to raise money for 
family members or friends in need. The website, 
GiveForward, brought suit against the subject of a 
fraudulent fundraiser, minor child "KDH," and his 
mother, seeking a declaration that GiveForward is 
not liable for any claims stemming from the fraud 
because they are entitled to immunity under the 
Communications Decency Act ("CDA"), 47 U.S.C. 
§ 230. (ECF No. 1). The mother, Kena Hodges,1 
countersued (ECF No. 11), and also brought claims 
against the child's biological father, who created the 
fraudulent fundraiser [*2]  (ECF No. 16), and his 
friend Catina Harris who assisted him. (ECF No. 
95). I previously denied GiveForward's motion to 
dismiss on the basis of CDA liability (ECF No. 30) 
and bifurcated discovery—allowing only discovery 
on the issue of CDA immunity to go forward. (ECF 
No. 78). Currently pending before this court are 
Hodges' (ECF No. 110) and GiveForward's (ECF 
No. 118) motions for summary judgment on the 
issue of GiveForward's immunity and 
GiveForward's motion for summary judgment on 

1 Throughout this memorandum I refer to defendant/counter-plaintiff 
as "Hodges." This is meant to encompass Hodges individually and in 
her capacity as legal guardian of the minor child KDH.
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Hodges' counter-claims. Id.

Background

In 2013, third-party defendant Kimani Johnson, 
with the assistance of Harris, posted a fundraiser on 
the GiveForward website claiming that Johnson's 
minor son KDH, then eight years old, was suffering 
from a heart condition that could become terminal 
and required surgery. (ECF No. 11 at ¶¶ 14, 17, 18, 
19). Johnson does not have custody of KDH. (ECF 
No. 11 at ¶ 4). According to Hodges, they have an 
estranged relationship and "little to no 
interactions." Id. at ¶ 5. KDH does not suffer [*3]  
from a heart condition or health problems. Id. at ¶ 
19.

The fundraiser was open from March 19, 2013 to 
April 10, 2013 and raised $11,379.89. (ECF No. 
119 at p. 11). GiveForward has an alert system in 
place to detect potentially fraudulent fundraisers 
and donations. See id. In short, the company 
receives automatic notifications when certain 
actions are taken, for example, when two donations 
are made by the same user on the same day, or 
when a donation larger than $1,500 is made. Id. 
Three of these notifications were triggered during 
the KDH fundraiser. Id. On April 24, 2013, Hodges 
learned about the fundraiser. Id. at p. 12. She 
immediately called GiveForward and notified 
GiveForward employee Caiti Stout that the 
fundraiser for KDH was fraudulent. Id. According 
to GiveForward, this call was received at or about 
the same time that GiveForward received internal 
alert notifications about the KDH fundraiser, and 
received notifications via Twitter to the same 
effect. Id. As a result of this information, 
GiveForward hid the fundraiser from public view 
and investigated the potential fraud. Id. 
GiveForward has since returned all funds from the 
KDH fundraiser to the donors. Id.2

2 Counsel for Hodges informed [*4]  the court that in May 2015 
Johnson pled guilty to theft charges associated with the fraudulent 
fundraiser in the Circuit Court for Prince George's County. (ECF No. 
135).

In response to communications between Hodges 
and GiveForward in which Hodges stated her 
intention to bring claims, (ECF No. 1 at ¶ 8), 
GiveForward brought this suit in June 2013. 
GiveForward seeks a declaratory judgment stating 
that it is immune under Section 230 of the CDA 
from all possible state law claims that Hodges and 
KDH could bring relating to the KDH fundraiser. 
Id. at ¶¶ 14-19. Hodges subsequently brought a host 
of state law counterclaims against GiveForward,3 
and brought claims against third-party defendants 
Johnson and Harris. (ECF Nos. 16, 95).

STANDARD

Summary judgment is appropriate when the record 
shows that there is no genuine issue as to any 
material fact and the movant is entitled to judgment 
as a matter of law. Fed. R. Civ. P 56(a); Celotex 
Corp v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 
91 L. Ed. 2d 265 (1986). A genuine dispute about a 
material fact exists only "if the evidence is such 
that a reasonable jury could return a verdict for the 
nonmoving party." Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 
202 (1986). When reviewing a motion for summary 
judgment, the court must look at the facts and 
inferences drawn from there in the light most 
favorable to the non-moving party. Scott v. Harris, 
550 U.S. 372, 378, 127 S. Ct. 1769, 167 L. Ed. 2d 
686 (2007).

Although the moving party bears the burden to 
demonstrate the absence of any genuine issue of 
material fact, Adickes v. S.H. Kress & Co., 398 U.S. 

3 The state law claims against GiveForward are: intentional infliction 
of emotional distress, intentional misrepresentation, civil conspiracy, 
aiding and abetting, invasion of privacy — intrusion upon seclusion, 
invasion of privacy — unreasonable publicity given to private life, 
invasion of privacy — placing a person in false light, negligence, 
constructive fraud, abuse of process, violation of Maryland's 
Consumer Protection Act, Md. Code Ann., Com. Law § 13-301, 
violation of the Maryland Solicitations Act ("MSA"), Md. Code. 
Ann., Bus. Reg. § 6-601 et. [*5]  seq., and violation of the 
Telemarketing and Consumer Fraud Abuse Prevention Act, Md. 
Code. Ann., Com. Law § 14-3201. (ECF No. 11).
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144, 157, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970), 
the non-moving party may not merely rest upon 
allegations or denials in pleadings, but must, by 
affidavit or other evidentiary showing, set out 
specific facts showing a genuine issue remains for 
trial. Fed. R. Civ. P. 56(c)(1)(A). A court should 
enter summary judgment where a non-moving party 
fails to make a sufficient showing to establish the 
elements essential to the party's claim and on which 
the party will bear the burden of proof at trial. See 
Celotex, 477 U.S. at 322.

If there is insufficient evidence for a reasonable 
jury to render a verdict [*6]  in favor of the non-
moving party, there is no genuine issue of material 
fact, and summary judgment may be granted. See 
Anderson, 477 U.S. at 248. The court must not 
yield its obligation "to prevent factually 
unsupported claims and defenses from proceeding 
to trial." Bouchat v. Baltimore Ravens Football 
Club, Inc., 346 F.3d 514, 526 (4th Cir. 2003). 
Conversely, the motion should be denied if factual 
issues exist "that properly can be resolved only by a 
finder of fact because they may reasonably be 
resolved in favor of either party." Anderson, 477 
U.S. at 250.

ANALYSIS

I. Scope of Relief

To begin, there is a dispute about the scope of relief 
that GiveForward is seeking. In her motion for 
summary judgment, Hodges argues that 
GiveForward is seeking a declaration that it is 
immune from all possible civil liability under the 
CDA. (ECF No. 110 at p. 3) ("GiveForward asks 
this Court to decree that, pursuant to the CDA, 
GiveForward has blanket immunity from all state 
law causes of action for content provided by a 
third-party."). In another motion before this court, 
however, GiveForward "unequivocally states" it is 
not seeking complete civil immunity, but only 

immunity on the state law claims Hodges has 
brought against it. (ECF No. 107 at p. 19). 
GiveForward also states this in its motion for 
summary judgment. (ECF No. 119 [*7]  at p. 48) 
(arguing that Hodges' characterization that 
"GiveForward is seeking a declaration of blanket 
immunity from all civil law suits" is 
"disingenuous"). Given that GiveForward explicitly 
provides that it is only seeking immunity for the 
claims related to the KDH fundraiser, this is how I 
will construe their claim.

II. CDA Immunity

Section 230(c)(1) of the CDA states that "no 
provider or user of an interactive computer service 
shall be treated as the publisher or speaker of any 
information provided by another information 
content provider."4 47 U.S.C. § 230(c)(1). Both 
parties argue that the inquiry for CDA immunity is 
a three-prong test and requires: 1) the party seeking 
immunity is an interactive computer service, 2) the 
claim is based on information provided by another 
information content provider, and 3) the claim 
treats the party as the "publisher or speaker of that 
information." (ECF No. 110 at pp. 32-33; ECF No. 
119 at pp. 13-14). It is not disputed that 
GiveForward is an "interactive service provider." 
(ECF No. 119 at p. 14). Accordingly, I consider the 
remaining two requirements in turn.

a. Information Content Provider

The statute provides that an "information content 
provider" is "any person or entity that is 
responsible, in whole or in part, for the creation or 
development of information provided through the 
Internet or any other interactive computer service." 
47 U.S.C. § 230(f)(3). With the CDA, "Congress 

4 An additional portion of the CDA states that "[n]o cause of action 
may be brought and no liability may be imposed under any state or 
local law [*8]  that is inconsistent with this section." 47 U.S.C. § 
230(e)(3).
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thus established a general rule that providers of 
interactive computer services are liable only for 
speech that is properly attributable to them." Nemet 
Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591 
F.3d 250, 254 (4th Cir. 2009). As a result, "[s]tate-
law plaintiffs may hold liable the person who 
creates or develops unlawful content, but not the 
provider who merely enables that content to be 
posted online." Id. In other words, an interactive 
computer service may not be liable for certain 
content it "passively displays" but may be liable for 
other content that it is "responsible, in whole or in 
part for creating or developing." Hare v. Richie, 
Civ. ELH-11-3488, 2012 U.S. Dist. LEXIS 122893, 
2012 WL 3773116 (D. Md. Aug. 29, 2012) (quoting 
Fair Hous. Council of San Fernando Valley v. 
Roommates.Com, LLC, 521 F.3d 1157, 1162 (9th 
Cir. 2008)).

Hodges argues that GiveForward is an information 
content provider because of its influence over the 
fundraisers posted on its site. Hodges notes 
language from GiveForward's site that it is "more 
than just a website" to make a broad argument 
based on GiveForward's [*9]  purpose. (ECF No. 
110 at p. 37). Hodges claims that because 
GiveForward is a for-profit site that collects a 
portion of each donation made, and therefore offers 
support and tips to its fundraisers, it should be 
responsible for the content of the fundraisers. See 
id. (arguing that because "GiveForward helps users 
create fundraising pages, offers advice on how to 
craft the content of those fundraising pages, 
suggests ways to promote the fundraiser and 
increase donations, and processes donations" it is 
an information content provider).

Specifically, Hodges focuses on GiveForward's use 
of "fundraising coaches." Each newly-created 
GiveForward fundraiser is assigned a fundraising 
coach. Id. at p. 10. These coaches offer 
"fundraising tips and personalized suggestions" to 
fundraisers in order to boost the visibility of their 
cause and donations. Id. at p. 38. This advice 
largely comes in the form of emails sent from the 
fundraising coach. Id. Hodges focuses on the 

"suggested sample language and detailed 
instructions on how to write a compelling story" 
contained in emails sent by the coaches. Id.

GiveForward classifies its fundraisers into three 
distinct groups. Id. at pp. 8-9. Fundraisers involving 
the health of a child are automatically [*10]  
classified as "Green Light fundraisers." Id. This 
means that they receive "human support—in the 
form of technical support and a fundraising 
coach—as well as the ability to be found on the 
website through search/browse." Id. at p. 9. Hodges 
emphasizes this support, in particular, Erica 
Alhorn, the fundraising coach assigned to the KDH 
fundraiser, to make her argument. Hodges alleges, 
relying on electronic records, that GiveForward, 
through Alhorn, sent twenty-four emails to Johnson 
and 156 to Harris during the pendency of the 
fundraiser. (ECF No. 110 at p. 19) (citing ECF No. 
110 exhs. A, G). These contained "tips for how to 
improve the KDH fundraiser and maximize 
donations." Id. at p. 48. According to Hodges, 
"Johnson and Harris opened and read these emails 
and followed the instructions contained therein to 
shape the content of the KDH fundraiser." Id. 
Hodges also argues that "Johnson and Harris relied 
on the advice in GiveForward's publicly available 
fundraising guides." Id.

GiveForward disputes these facts. (ECF No. 119 at 
pp. 31, 41). GiveForward cites the deposition 
testimony of Johnson and Harris, both of whom 
stated that they did not have any contact with 
anyone at GiveForward during the creation 
of [*11]  the fundraiser. (ECF No. 119 at p. 31) 
(citing ECF No. 119 exh. H, Johnson Dep. 103:4-
104:8; ECF No. 119 exh. E, Harris Aff. at ¶ 7). 
According to Harris, while GiveForward's 
fundraising coach sent her emails with tips "[a]t no 
time did I contact the fundraising coach" and 
"[t]hese emails did not require me to do anything." 
(ECF No. 119 exh. E at ¶ 10). Johnson stated that 
he only had recollection of one email, he never 
responded to any of the emails, and he deleted them 
upon receipt. (ECF No. 119 exh. H, 104:10-
105:16).
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GiveForward also argues that Hodges misconstrues 
the role of the fundraising coaches. According to 
GiveForward, after the fundraiser is created, an 
email is sent to its creator, welcoming the person to 
GiveForward and assigning them a fundraising 
coach. (ECF No. 119 at p. 42). These emails are 
automatically generated. Id. GiveForward argues 
that the fact that these emails were sent after the 
creation of the GiveForward fundraiser indicates 
that they had no bearing on the content created by 
Johnson and Harris. Id. Additionally, GiveForward 
cites Alhorn's declaration, where she states "neither 
Mr. Johnson nor anyone else affiliated with the 
fundraiser ever contacted me prior to [*12]  or 
during the time the KDH fundraisers were active." 
(ECF No. 119 exh. C at ¶ 8).5 GiveForward argues 
that the only direct contact it had with either 
Johnson or Harris during the creation and duration 
of the fundraiser were two occasions when Harris 
called GiveForward concerning the process of 
receiving payment. (ECF No. 119 at p. 43).

I find that there is not a genuine dispute of material 
fact concerning GiveForward's role as an 
information content provider. There simply is no 
evidence that GiveForward created the content at 
issue in this case. First, I reject Hodges' suggestion 

5 Hodges has filed a motion to strike this affidavit (ECF No. 130), 
and has also filed motions to strike the affidavits of Caiti Stout (ECF 
No. 130) and Ethan Austin (ECF No. 129). Hodges argues that 
portions of Austin's affidavit are legal conclusions and not made on 
personal knowledge. I do not rely on Austin's affidavit in today's 
opinion and deny the motion to strike. The other motion appears to 
be the result of a contentious discovery dispute between the parties. 
Hodges moves to strike the affidavits of Stout and Alhorn because 
she was claims she was unable to depose them due to GiveForward's 
lack of cooperation (ECF No. 130 at p. 3-4). GiveForward disputes 
this characterization (ECF No. 134 at p. 3). In the alternative, 
Hodges argues that portions of the Alhorn and Stout affidavits 
should be stricken because they contain inadmissible statements. 
(ECF [*13]  No. 130 at p. 4-7). I recognize that it would have been 
preferable if the parties agreed to a resolution that permitted the 
depositions of Alhorn and Stout. Nonetheless, I do not find that 
Hodges has shown sufficient cause to strike the affidavits and deny 
the motion. I also note that although I rely in part on Alhorn's 
statements to reach my conclusion about GiveForward's status as an 
information content provider, the statements are not dispositive—I 
find that the statements of Harris in her declaration and Johnson in 
his affidavit, which are not objected to, are more persuasive.

that the general purpose and form of the 
GiveForward website makes it an information 
content provider. I recognize that in contrast to 
other websites that solely provide a forum for third-
parties to post information, GiveForward has an 
interest in the content posted on its site because it 
takes a share of the profits made from each 
fundraiser. However, this interest [*14]  does not 
translate into GiveForward creating content for 
each fundraiser—rather GiveForward provides a 
forum and gives helpful hints and suggestions to 
forum posters.

I also am not persuaded by Hodges' specific 
evidence with regard to the KDH fundraiser. 
Hodges offers electronic evidence to show that 
Johnson and Harris read a large quantity of emails 
sent by GiveForward and then claims that "Johnson 
and Harris opened and read these emails and 
followed the instructions contained therein to shape 
the content of the fundraiser." (ECF No. 110 at p. 
48) (emphasis added). While Hodges does offer 
evidence alleging that the emails were sent and 
opened, she does not offer any evidence to show 
how they influenced the content at issue. And both 
Johnson and Harris, under oath, stated that the 
emails had no effect on the fundraiser. (ECF No. 
119 exh. H, 103:4-104:8; ECF No. 119 exh. E at ¶ 
7).

Even assuming, however, that Harris and Johnson 
were persuaded by the automated emails they 
received containing tips to improve their fundraiser 
and fundraising guides offering similar suggestions 
available on the GiveForward site, this would not 
make GiveForward a content provider. For one, the 
tips cited [*15]  by Hodges primarily deal with the 
dissemination of the fundraiser—not the type of 
story posted. For example, they advise fundraisers 
to make a donation themselves or have close 
friends or family make a donation early on in order 
to "get the ball rolling." See (ECF No. 110 at pp. 
12-13). The tips also encourage fundraisers to share 
the fundraiser on social media. Id. These tips do not 
shape the content posted by the fundraisers—and in 
this case, did not specifically contribute to the false 
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content at issue—Harris' and Johnson's fraudulent 
narrative that KDH had a heart condition. The tips 
instead addressed the dissemination of the 
fundraiser, not its content.

My ruling accords with the other decisions in this 
Circuit regarding the scope of the definition of an 
information content provider. The Fourth Circuit 
has previously found that Consumeraffairs.com, a 
website "that allows consumers to comment on the 
quality of businesses, goods, and services" Nemet 
Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591 
F.3d 250, 252 (4th Cir. 2009), was not an 
information content provider with respect to 
negative comments posted on its site about a car 
dealership. Id. at 260. The court rejected an 
argument that the "structure and design" of the 
website made it an information content 
provider. [*16]  See id. at 256-58. Specifically, the 
party suing Consumeraffairs.com sought to prove 
that the website's design and function, which 
encouraged consumers to post complaints about 
businesses, and allegedly steered those complaints 
into categories designed to attract the attention of 
class-actions lawyers, made the site an information 
content provider. Id. at 256-57. The court held that 
even "accepting as true all of the facts" pled, there 
was no evidence "that Consumeraffairs.com 
contributed to the allegedly fraudulent nature of the 
comments at issue." Id. at 257. Crucially, the 
allegations did not show that "any alleged drafting 
or revisions by Consumeraffairs.com was 
something more than a website operator performs 
as part of its traditional editorial function." Id. at 
258. My reasoning tracks the Fourth Circuit in 
Nemet. As in that case, there is no evidence here 
that GiveForward was involved in the drafting or 
revising of the fraudulent content.

In reaching its holding in Nemet, the Fourth Circuit 
relied on an earlier CDA case, Zeran v. American 
Online, Inc., 129 F.3d 327 (4th Cir. 1997). In 
Zeran, the court found that AOL had immunity 
under the CDA for defamatory speech posted on 
AOL message boards by a third party. See id. at 
332. The post alleged that the plaintiff was selling 

highly [*17]  offensive t-shirts, which resulted in 
the plaintiff receiving a large volume of harassing 
and threatening communications. Id. at 329. The 
plaintiff argued that AOL should be liable for 
failing to take down the content as soon as he 
notified them that it was false, for failing to notify 
subscribers that the message was false, and for 
failing to screen future defamatory material. Id. at 
328. The court stated that § 230, "[b]y its plain 
language . . . creates a federal immunity to any 
cause of action that would make service providers 
liable for information originating with a third-party 
user of the service," id. at 330, and held that AOL 
qualified for its protection. Id. at 332. Again, the 
court focused on the origin of the language at issue, 
and found that the plaintiff could not attribute 
language not created by AOL to it. See id. at 332-
33. I reach the same conclusion here.

In a more recent case, one of my colleagues found 
that a website operator was an information content 
provider. See Hare v. Richie, Civ. ELH-11-3488, 
2012 U.S. Dist. LEXIS 122893, 2012 WL 3773116 
(D. Md. Aug. 29, 2012). The site, "thedirty.com," 
serves as a forum for "intel, opinions, gossip, satire, 
and celebrities." 2012 U.S. Dist. LEXIS 122893, 
[WL] at *1. The site contains sections for different 
geographic areas and users are encouraged to post 
about people within [*18]  their area. 2012 U.S. 
Dist. LEXIS 122893, [WL] at *2. The site's creator 
and employees select user-submitted posts for 
publication. 2012 U.S. Dist. LEXIS 122893, [WL] 
at *1. The site's founder then publishes the selected 
posts and adds an "editorial comment" in bold to 
the bottom of each. 2012 U.S. Dist. LEXIS 122893, 
[WL] at ** 1, 2.

The court found that, given the founder's editorial 
comments on each post, he and the site were, at 
least with respect to those comments, information 
content providers. 2012 U.S. Dist. LEXIS 122893, 
[WL] at ** 17-18. The court recognized that "[i]f 
Dirty World's involvement with the postings were 
limited to the decision whether to publish user-
supplied content, it would clearly be entitled to 
immunity under § 230 (c)(1)." 2012 U.S. Dist. 
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LEXIS 122893, [WL] at *17. The editorial 
comments, some of which were potentially 
defamatory, pushed the needle in the plaintiffs' 
favor. See id. Given that they were provided by the 
founder of the website, the court found that the site 
"had some role in writing or editing the material" 
and thus was not entitled to immunity. Id. (internal 
citation omitted).6 I find this holding consistent 
with my own today because Hodges has not 
presented any evidence that GiveForward edited, or 
added to, the fraudulent fundraiser posted by 
Johnson and Harris.

Accordingly, I find that GiveForward is not an 
information content provider of the text posted on 
GiveForward's website by Johnson and Harris.7 As 
a result, I also find that GiveForward is immune 
from claims stemming from this text.8

6 The same website was granted immunity by the Sixth Circuit. See 
Jones v. Dirty World Entm't Recordings LLC, 755 F.3d 398 (6th Cir. 
2014). In Jones the Sixth Circuit found that [*19]  thedirty.com did 
not materially contribute to the content and rejected a theory that 
imposed liability whenever an "interactive computer service provider 
adds commentary to third-party content that 'ratifies or adopts' that 
content." Id. at 415 (internal citation omitted). Importantly, the court 
in Jones reached its conclusion in part because the plaintiff did not 
allege that the added comments were defamatory themselves. Id. at 
416.

7 Both parties each also cite to a Ninth Circuit decision, Fair Hous. 
Council of San Fernando Valley v. Roommates.Com, LLC, 521 F.3d 
1157, 1166 (9th Cir. 2008), as support for their respective 
arguments. Although not binding on my decision, I agree with 
GiveForward that the reasoning in Roommates bolsters its argument. 
In Roommates, the Court held that a website which allowed users to 
solicit potential roommates, and, as a condition of use, required users 
to input preference information that violated fair housing laws (ex. 
the desired gender, race, and sexual orientation of a roommate), was 
an information content provider. The court found that [*20]  because 
the site "makes answering the discriminatory questions a condition 
of business . . . . it is no stretch to say that the enterprise is 
responsible, at least in part, for developing that information." Id. at 
1166. This scenario is quite distinct from GiveForward—a website 
that encourages a perfectly legal activity and does not make the 
ability to post conditional on violating the law.

8 I find that this includes all state law claims except the abuse of 
process, negligence, and MSA claims. These claims, as well as 
portions of the intentional infliction of emotional distress claims and 
the invasion of privacy claims that are not based on this text, are 
addressed below.

b. Publisher or Speaker

My finding that GiveForward is not an information 
content provider protects GiveForward from 
liability for claims based on the text of the 
fundraiser posted by Johnson and Harris. However, 
the CDA only protects a website from liability for 
claims that "treat it as the publisher or speaker" of 
content provided by an independent information 
content provider.9 As a result, GiveForward can be 
liable for independent actions it took distinct from 
the fraudulent text.

GiveForward strenuously argues that almost all of 
Hodges' claims are premised on the fraudulent 
fundraiser post. The state law claims against 
GiveForward are: intentional infliction of 
emotional distress, intentional 
misrepresentation, [*22]  civil conspiracy, aiding 
and abetting, invasion of privacy — intrusion upon 
seclusion, invasion of privacy — unreasonable 
publicity given to private life, invasion of privacy 
— placing a person in false light, negligence, 
constructive fraud, abuse of process, violation of 
Maryland's Consumer Protection Act, Md. Code 
Ann., Com. Law § 13-301, violation of the 
Maryland Solicitations Act ("MSA"), Md. Code. 
Ann., Bus. Reg. § 6-601 et. seq., and violation of 
the Telemarketing and Consumer Fraud Abuse 

9 I recognize that despite the statutory language, [*21]  courts within 
this Circuit have not independently focused on if the claims treat the 
party seeking immunity as a "publisher or speaker" of the 
information at issue. See e.g., Hare v. Richie, Civ. ELH-11-3488, 
2012 U.S. Dist. LEXIS 122893, 2012 WL 3773116 (D. Md. Aug. 29, 
2012). Rather, this question is typically folded into the inquiry of 
whether or not the party is an information content provider. See 
Zeran v. American Online, Inc., 129 F. 3d. 327, 330 (4th Cir. 1997) 
("§ 230 precludes courts from entertaining claims that would place a 
computer service provider in a publisher's role. Thus lawsuits 
seeking to hold a service provider liable for its exercise of a 
publisher's traditional editorial functions—such as deciding whether 
to publish, withdraw, postpone, or alter content are barred."). In 
these cases, however, the claims against a party seeking immunity 
were typically for defamation—which obviously seeks to treat the 
party seeking immunity as a "publisher or speaker." Given this 
distinction, and the attention paid to this issue by the parties in their 
briefs, I consider this element independently.
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Prevention Act, Md. Code. Ann., Com. Law § 14-
3201. (ECF No. 11). Hodges argues that at least 
some of these are not premised on treating 
GiveForward as a publisher or speaker.

First, Hodges argues that GiveForward's liability 
stems not from its role as a publisher, but from its 
position as a "professional fundraiser" under the 
MSA. (ECF No. 110 at p. 46). Hodges argues that 
as a professional fundraiser, GiveForward is 
required to abide by the regulations set forth in the 
MSA, and it did not with the KDH fundraiser. Id. at 
46-48. Hodges uses this alleged breach as the basis 
of her claim under the MSA.10 Hodges also makes a 
general claim that "professional fundraisers have a 
duty not to make misleading statements and verify 
the legitimacy of the fundraiser it is promoting" 
without citing any legal authority. [*23]  Id. at p. 
44. This appears to be the basis of her constructive 
fraud claim.11 Hodges' negligence claim is based on 
violations of both the MSA and this other duty.12

Second, Hodges points to speech directly 

10 Hodges' claim alleges violations of Md. Code. Ann., Bus. Reg. §§ 
6-607, 6-608, 6-610. To support this, Hodges alleges that 
"GiveForward failed to perform even a cursory review of Johnson's 
fundraiser, and helped develop and facilitated the fraudulent 
fundraiser on GiveForward's website" and GiveForward "fail[][ed] to 
exercise due diligence in the management of their website." (ECF 
No. 11 at ¶¶ 135, 136). These actions amount to "a practice that by 
affirmative representation or by omission is misleading." Id. at ¶ 135.

11 Hodges alleges in support of her claim for constructive fraud that 
"GiveForward breached the duties owed to its donors, customers, 
and the general public, with reckless disregard for their confidence, 
by fraudulently seeking donations for a surgery it claimed was 
needed by a terminally ill child, who is, in reality, perfectly healthy" 
and that "GiveForward breached the duties owed to KDH, an 
individual displayed on its website to solicit donations and profits for 
Counter-Defendant, by using KDH's name and likeness fraudulently 
for financial gain." (ECF No. 11 at ¶¶ 103, [*24]  104).

12 In her counter-complaint, Hodges argues that "GiveForward owes 
a duty of care to individuals, including KDH, whose image and 
personal information are used on GiveForward's website to generate 
funds for both the fundraiser and GiveForward, to take reasonable 
care to insure the material posted on GiveForward's website is 
truthful." (ECF No. 11 at ¶ 93). In her memorandum in opposition to 
GiveForward's motion for summary judgment and reply in support of 
her own motion, Hodges argues that "GiveForward's violations of 
the MSA are proof of its negligence." (ECF No. 128 at p. 44).

attributable to GiveForward about the KDH 
fundraiser, and argues that it, rather than the text 
posted by Johnson and Harris, is the basis of her 
claims. In making this argument, Hodges embraces 
an inclusive definition of speech, that includes 
"clicks, button-pushes, automated emails, 'likes' or 
'hugs,' and similar such actions and activities that 
are conducted online electronically." (ECF No. 128 
at p. 15). The specific "tortious content and conduct 
created and/or developed by GiveForward" that 
Hodges identifies are: a tweet tweeted from a 
GiveForward employee promoting [*25]  the KDH 
fundraiser, widgets provided on the GiveForward 
website,13 and thank you emails automatically sent 
to donors to the KDH fundraiser. (ECF No. 128 at 
pp. 24-25).14 Hodges appears to argue that these 
activities can serve as the basis for her emotional 
distress and invasion of privacy claims. See id. 
(noting that each instance of GiveForward-created 
content invaded KHD's privacy and caused 
emotional distress).

Hodges last point is closely related to the second—
she argues that her claims are not based only on the 
false claim that her son was sick, but on the 
repeated publication on the internet. This theory 
hinges on GiveForward's role "[i]n helping to 
increase the success of the KDH Fundraiser . . . 
[which] increased the invasion of privacy and 
emotional distress." Id. at p. 20. This is because 
"[e]verything that GiveForward did to increase the 
success of the KDH Fundraiser resulted in more 

13 According to Hodges, a widget is a mechanism "that allow users to 
post a snapshot of a GiveForward [fundraiser] to an external website, 
such as a blog." (ECF No. 110 at p. 39); see also (ECF No. 110 at ¶¶ 
27-32).

14 In her chart depicting GiveForward's tortious conduct, Hodges also 
includes "fundraising tips email; fundraising advice resources; 
fundraising coaching" and "affirmative representations regarding 
safety of GiveForward fundraisers." (ECF No. 128 at p. 27-28). The 
former is considered in the portion of this opinion addressing 
GiveForward's status as an information content provider and the 
latter is discussed with regards to the MSA. For this reason, I do not 
discuss them here. And, although Hodges indicates that the "chart is 
not intended to be an exhaustive list of GiveForward [*26]  created 
content," the items listed in the chart are the only ones she identifies 
and are therefore the focus of my opinion.
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people seeing the fundraiser, and the more people 
seeing the fundraiser, the greater the invasion of 
privacy." Id.

I reject these three arguments. At the outset, I note 
that I am suspect of this entire line of reasoning. In 
effect, these arguments are an attempt to sidestep 
the CDA by focusing on conduct supposedly 
"independent" of the fraudulent post by Johnson 
and Harris. However, without the post, all the 
claims in this suit would not have existed—making 
their supposed distinction tenuous at best. 
Nonetheless, I decline to extend the scope of the 
CDA unnecessarily and will rule on these claims as 
if they were [*27]  independent.

According to Hodges, "GiveForward is a fund-
raising counsel, professional solicitor, and 
charitable solicitor" as defined by the MSA. Id. at 
p. 35. As such, GiveForward is subject to the same 
regulations as "traditional, brick-and mortar" 
fundraisers in the state. Id. Hodges cites portions of 
the MSA that prohibits charitable groups from 
engaging in false or misleading fundraising 
activities. Id. at p. 36 (citing Md. Code. Ann., Bus. 
Reg. § 6-608(a)). Hodges then argues that a slew of 
GiveForward's actions violated the MSA, 
specifically: the claims on its website that 
GiveForward is "quick, easy, and secure" and 
"there's no need to worry when creating or giving to 
a fundraiser," GiveForward's statement to CNN 
Money that "GiveForward assigns a live 
'fundraising coach' to each campaign, who both 
vets and guides the efforts," and GiveForward's 
claim on its online support center that it "makes 
every effort to investigate suspect fundraisers . . . 
[and] has a due diligence process." Id.

GiveForward's response is two-fold. GiveForward 
argues that Hodges' claims cannot lie because the 
Maryland Solicitations Act does not create a private 
right of action. (ECF No. 119 at pp. 16-22). 
Second, GiveForward claims that even if it did, 
Hodges has [*28]  not alleged violations of it. See 
id. at pp. 25-29. Specifically, GiveForward argues 
that any fraud based claims fail because Hodges has 

not demonstrated reliance on a false statement. Id.

I decline to reach the Maryland state law question 
of whether or not the MSA provides a private cause 
of action. I find that, even assuming that a private 
individual can bring a claim under the MSA, 
GiveForward is entitled to summary judgment on 
Hodges' claim. Hodges argument for a violation of 
the MSA focuses on statements on its website and 
other platforms concerning the veracity of its 
fundraisers. I note first that these statements did not 
make specific promises and/or are taken out of 
context.15 Even more importantly, however, is the 
fact that the statements—when they make 
affirmations concerning the veracity of their 
fundraiser—make them to a group that Hodges is 
not a part of—donors to the various fundraisers 
promoted on the site. See (ECF No. 119 at p. 28) 
(the answer to a "frequently asked question" which 
states "[t]his is a great question, because as a 
donor, you can never be too cautious") (emphasis 
added). The statements assure donors that if they 
make a contribution, it will likely go to a legitimate 
fundraiser [*29]  that is what it purports to be, but 
provide that GiveForward cannot guarantee this. Id. 
("GiveForward makes every effort to investigate 
suspect fundraisers, but unfortunately, we cannot 
claim responsibility for the accuracy of each 
fundraiser."). Hodges and KDH were not donors to 
this particular fundraiser. Rather, KDH was the 
subject of it. Accordingly, I find that there is no 
evidence of misleading or deceitful behavior that 
supports a MSA claim, and on this claim, 
GiveForward is entitled to judgment as a matter of 
law.

For the same reasoning, I grant GiveForward's 
motion for summary judgment on Hodges' claims 
for constructive fraud and negligence. 

15 For example, the statements that GiveForward is "quick, easy, and 
secure" and "there is no need to worry" do not make affirmative 
representations. The statements "GiveForward makes every effort to 
investigate suspect fundraisers . . . . GiveForward has a due diligence 
process" are in two separate paragraphs that warn donors that 
GiveForward "cannot claim responsibility for the accuracy of each 
fundraiser." (ECF No. 119 at p. 21).
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"Constructive fraud is a breach of legal or equitable 
duty which, irrespective of the moral guilt of the 
fraud [*30]  feasor, the law declares fraudulent 
because of its tendency to deceive others, to violate 
public or private confidence, or to injure public 
interests." Ellerin v. Fairfax Sav., F.S.B., 337 Md. 
216, 652 A.2d 1117, 1127 n.11 (1995) (internal 
quotation and citation omitted). To prove 
negligence in Maryland, a plaintiff must show, "(1) 
that the defendant was under a duty to protect the 
plaintiff from injury, (2) that the defendant 
breached that duty, (3) that the plaintiff suffered 
actual injury or loss, and (4) that the loss or injury 
proximately resulted from the defendant's breach of 
the duty." Valentine v. On Target, Inc., 353 Md. 
544, 727 A.2d 947, 949 (1999) (internal quotation 
and citation omitted). Both of these torts require a 
breach of a duty. Hodges is unable to show that the 
statements on GiveForward's website created a duty 
to check the veracity of fundraisers in order to 
protect the recipient of the fundraising effort.16

I am also not persuaded by Hodge's argument 
concerning the additional "content" it created in the 
form of a tweet, widgets, and thank you [*31]  
emails sent to donors. The tweet and the widgets 
were both used by GiveForward to further share the 
KDH fundraiser. According to Hodges, the tweet, 
which thanked a supporter for donating to the KDH 
fundraiser, was "itself an invasion of KDS's privacy 
and . . . furthered other invasions of KDH's privacy 
by increasing the dissemination and success of the 
fraudulent fundraiser." (ECF No. 128 at p. 24). 
Hodges makes the same claim about the widgets. 
Id. at 24-25. The thank you emails, she asserts, 
were only a violation via their promotion of the 
fundraiser. Id.

The tweet cannot support a claim for emotional 
distress or invasion of privacy. For one, the tweet 
would not have existed but for the content posted 

16 I also note that in this instance, the group that GiveForward may 
have a duty to—the donors—were protected. Once it was revealed 
that the fundraiser was fraudulent, their donations were returned. 
(ECF No. 119 at p. 12) (citing ECF No. 119 exh. D, Stout Aff. at ¶ 
13).

by Johnson and Harris, third-party information 
content providers. Moreover, GiveForward cannot 
be liable for claims based on content created by 
another source. The tweet's short message simply 
thanked a twitter user for sharing the story of 
KDH.17 It did not add additional information, or 
make any unique or independent statements about 
KDH. The widget is also not independently 
tortious—it does not contain any text, and is only a 
vehicle through which the KDH fundraiser website 
could be shared.

Hodges' alternative theory, that the tweet, widget, 
and thank you emails were tortious because they 
further disseminated the fraudulent message, is also 
not viable. GiveForward points to an early case 
addressing the CDA, in which the Fourth Circuit 
declined to find that there was a difference between 
a "publisher" and a "distributer" of content for 
purpose of immunity. Zeran, 129 F. 3d. at 332. 
Hodges argues that she is not only suing 
GiveForward for its publishing of the content, but 
for its distribution of it on independent platforms, 
i.e. social media, twitter, and additional emails. On 
this point, I find Zeran instructive and decline to 
find that Hodges' distinction between publishing 
and distributing the fundraiser carries legal 
significance under the CDA. Doing so would be 
inconsistent with its purpose. See Zeran, 129 F. 3d 
at 330 ("The purpose of this statutory immunity is 
not difficult to discern. . . . Section 230 was 
enacted, in part, to maintain the robust nature of 
Internet communication and, [*33]  accordingly, to 
keep government interference in the medium to a 
minimum.").

Additionally, I do not find that the promotion of the 
site is sufficient to make out a claim for intentional 
infliction of emotional distress or invasion of 
privacy. The core injury that Hodges is alleging—
with both torts—is that false information about the 

17 The [*32]  Tweet in full reads "@mr_carter93 Thank you for 
sharing [KDH's] story! You are making a difference #giveforward." 
(ECF No. 110 at p. 16). Presumably, @mr_carter93 is a twitter user 
who shared the link to/and or donated to the KDH fundraiser.
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medical status of her son was posted on the 
internet. This injury occurred at the moment that 
Hodges and Johnson posted the fundraiser on the 
GiveForward site. GiveForward's tools only 
enabled Johnson to increase the audience of the 
fraud, and this was done without GiveForward's 
knowledge that the fundraiser was fraudulent.

I grant GiveForward's motion for summary 
judgment on these claims.

III. Abuse of Process Claim

Hodges also brings a claim for abuse of process. 
Hodges' claim centers on communications between 
the parties prior to GiveForward's commencement 
of this suit. According to Hodges, "[b]y contacting 
GiveForward and notifying it of Johnson's 
fraudulent fundraising scheme, and by asking 
GiveForward to return its profits to the donors . . 
.[she] notified and 'called out' the company on its 
fraudulent activities." (ECF No. 11 at ¶ 111). 
Hodges then alleges [*34]  that as punishment, 
"GiveForward surreptitiously sued" her "even 
though the parties were contemporaneously 
negotiating settlement." Id. at ¶ 112. In her motion, 
Hodges also alleges that counsel for GiveForward 
violated the Rules of Evidence by, in its complaint 
for declaratory relief, citing "settlement 
negotiations" between the parties—identified as 
letters sent by counsel for Hodges to counsel for 
GiveForward before the suit was filed. (ECF No. 
128 at p. 47) ("Under the guise of engaging in 
settlement negotiations, GiveForward deceptively 
requested a written settlement demand from Ms. 
Hodges and KDH in order to improperly file the 
same with the Court . . . . GiveForward did, in fact, 
use Ms. Hodges and KDH's written settlement 
demand to support its issue of process herein.").

Under Maryland law, the "essential elements of 
abuse of process are (1) an ulterior motive, and (2) 
a willful act in the use of the process not proper in 
the regular conduct of the proceeding." Cottman v. 
Cottman, 56 Md. App. 413, 468 A.2d 131, 140 
(1983) (internal citation omitted). The tort is only 

viable where there has been a "perversion of court 
process to accomplish some end which the process 
was not designed to accomplish." Barnes v. 
Montgomery Cnty., Md., 798 F. Supp. 2d 688, 693 
(D. Md. 2011) (internal citation omitted). Hodges 
is [*35]  essentially arguing that GiveForward's 
bringing of this suit is itself an abuse of process. 
This argument is nonsensical given that 
GiveForward is bringing suit for a declaratory 
judgment, a perfectly permissible vehicle of relief. 
GiveForward is doing precisely what the 
declaratory act permits—seeking that the court 
"declare[s] the rights and other legal relations of 
any such interested party." 28 U.S.C. § 2201. 
Hodges' emphasis on "settlement negotiations" 
between the parties also lacks merit.18 Accordingly, 
I grant GiveForward's motion for summary 
judgment on this claim.

IV. Additional Pending Motions

Also pending is Hodges' motion for costs, including 
attorneys' fees, on the basis of alleged discovery 
violations committed by GiveForward. (ECF No. 
103). Hodges claims that GiveForward 
unnecessarily delayed in its production of a manual, 
entitled "Fundraising Coach Bootcamp," that 
is [*36]  used to train GiveForward fundraising 
coaches. Id. at p. 3. This document was produced 
on January 23, 2015, after the close of discovery. 
Id. at p. 2. According to Hodges, counsel for 
GiveForward has "fail[][ed] to explain why this 
highly relevant and discoverable document was not 
identified or produced" prior to this time. Id. at p. 
14. Hodges argues that the delay "materially 
prejudiced" her "ability to conduct further 
discovery." Id. at p. 15. GiveForward disputes that 
it was uncooperative (ECF No. 107 at pp. 5-13), 
and argues that the material at issue is outdated and 

18 Hodges points to Federal Rule of Evidence 408, which bars 
admission of compromise offers and negotiations to "prove or 
disprove the validity or amount of a disputed claim." Fed. R. Evid. 
408. This Rule is not relevant because GiveForward is not seeking 
that these letters be admitted into evidence nor is GiveForward using 
the letters to prove liability or the amount of a claim.
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not relevant. Id. at pp. 13-15.

I realize that GiveForward delivered these materials 
later than the discovery deadline and did not 
produce them when discovery requests sought 
information that they may have contained. I do not 
condone this behavior. It appears, however, that 
GiveForward's counsel acted appropriately by 
diligently seeking the documents, and after 
obtaining the materials, turning them over to 
Hodges and offering to accommodate the delay 
with additional discovery time. Id. at pp. 10-12. 
Given this, I decline to impose sanctions or order 
the payment of costs under Fed. R. Civ. P. 37. 
GiveForward's conduct was not repeated, nor done 
in bad faith. The motion is denied.

I grant Hodges' outstanding motions [*37]  to seal, 
ECF Nos. 85 and 90, as they are unopposed and 
appear meritorious. I also grant the motions to 
serve process on Harris with alternative methods. 
(ECF Nos. 127, 131). I recognize that the deadline 
extension sought (ECF No. 131) has expired. I 
grant an additional thirty day extension from 
today's date.

CONCLUSION

For the aforementioned reasons, GiveForward's 
motion for summary judgment (ECF No. 118) is 
granted, and declaratory relief is entered in their 
favor as outlined above. I also grant GiveForward 
summary judgment on all of Hodges' counterclaims 
against it. GiveForward is dismissed from the case. 
I deny Hodges' motion for costs (ECF No. 103) and 
the motions to strike (ECF Nos. 129 & 130). The 
remaining motions to seal (ECF Nos. 85 & 90) and 
Hodges' motions concerning process (ECF Nos. 
127 & 131) are granted. A separate order follows.

08/06/2015

Date

/s/ J. Frederick Motz

United States District Judge

ORDER

For the reasons stated in the accompanying 
Memorandum, it is, this 6th day of August 
2015
ORDERED
1. GiveForward's Motion for Summary 
Judgment (ECF No. 118) is GRANTED;
2. Hodges' Motion for Summary Judgment 
(ECF No. 110) is DENIED;
3. Judgement is entered in favor of 
GiveForward;

 [*38] 4. Hodges' Motion for Costs (ECF No. 
103) is DENIED;
5. Hodges' Motions to Strike Affidavits (ECF 
Nos. 129 & 130) are DENIED;
6. Hodges' Motions to Seal (ECF Nos. 85 & 
90) are GRANTED;
7. Hodges' Motion to Serve Alternative Process 
(ECF Nos. 127) is GRANTED; and
8. Hodges' Motion for Extension of Time (ECF 
No. 131) is GRANTED.

08/06/2015

Date

/s/ J. Frederick Motz

United States District Judge

End of Document

2015 U.S. Dist. LEXIS 102961, *36
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Superior Court of Massachusetts,
Suffolk County.

GO BEST ASSETS LIMITED
v.

Morris M. GOLDINGS et al.1

1 Jean B. Goldings; William S. Hawkes; Mark 
Peters; Frances Allou Gershwin; Bruce W. 
Edmands; Laurence M. Johnson; James B. Cox; 
PaineWebber, Incorporated, n/k/a UBS Financial 
Services, Inc.; and Citizens Bank of Massachusetts.

No. 010577BLS1.
|

Sept. 19, 2007.

MEMORANDUM AND ORDER ON PARTNERS 
MOTION FOR SUMMARY JUDGMENT

ALLAN VAN GESTEL, Justice.

*1 This matter is before the Court on the Motion for 
Summary Judgment by Defendants Mark Peters, Frances 
Allou Gershwin, Bruce W. Edmands, Laurence M. 
Johnson, James B. Cox and William S. Hawkes, Paper # 
85.
 

BACKGROUND

The following facts are taken from the summary judgment 
record. In July 2000, Morris Goldings (“Goldings”), then 
a partner at the law firm known as Mahoney, Hawkes & 
Goldings, LLP (“MHG”), approached Paul A.T. Hoiriis 
(“Hoiriis”), asking for a loan of $5,000,000 to finance a 
stock purchase. Hoiriis declined, but passed along 
Goldings’s proposal to Andrew Lam (“Lam”) and S.M. 
Kan (“Kan”). Lam and Kan, who controlled an 
investment company by the name of Go-Best, Ltd. 

(“Go-Best”), agreed to make the loan.
 
Soon thereafter, Goldings drafted loan documents on 
MHG stationery and sent them to Go-Best. Go-Best wired 
$5,000,000 to a Citizens Bank account Goldings 
personally maintained, named the Morris M. Goldings 
Client Account (“the Goldings account”). While this 
account was not an MHG account, at least some of the 
partners at MHG knew of its existence, though none of 
them monitored or supervised it. Goldings later sent 
apparently fraudulent documents to Go-Best purporting to 
reflect the transfer of its $5,000,000 into an escrow 
account with PaineWebber Incorporated 
(“PaineWebber”).
 
In August 2000, Goldings brought another business 
proposal to Hoiriis, who deferred and again passed along 
the offer to Lam and Kan. This proposal asked for 
$560,000 to finance the purchase of an original cast of A. 
Rodin’s The Thinker. Goldings again prepared loan 
documents on MHG stationery. Go-Best agreed to 
provide the funds and sent them to Goldings.
 
In December 2000, Go-Best learned that its transactions 
with Goldings were a sham and that it had been 
defrauded. At or about the same time, MHG removed 
Goldings as a partner in the firm.2 Go-Best originally filed 
suit in this Court against a number of defendants, 
including claims against William S. Hawkes, Frances A. 
Gershwin, Bruce W. Edmands, Laurence M. Johnson, and 
James B. Cox, the remaining partners in MHG 
(collectively, “the Partners”), the firm then known as 
Mahoney Hawkes, LLP (“the firm”) for negligence and 
vicarious liability.
 2 In addition to Goldings’s fraud against Go-Best, he was 

also removed from MHG for stealing funds from other 
clients, and because he had made unauthorized 
withdrawal of $200,000 from MHG’s IOLTA account 
in January 2000, which he transferred to the Goldings 
account.

The firm filed for bankruptcy in April 2001, at which 
point this Court issued a stay of proceedings. A claim by 
Go-Best in the bankruptcy case was tried during the week 
of May 16, 2005. On September 29, 2005, the Bankruptcy 
Court found that: (1) the firm never agreed to represent 
Go-Best; (2) no attorney-client relationship existed 
between the firm and Go-Best; (3) no duty ran from the 
firm to Go-Best; (4) the firm did not benefit from 
Goldings’s dealings with Go-Best; and (5) the Partners 
never learned of Goldings’s fraudulent dealings with 
Go-Best until after the transactions were completed and 
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his other misconduct came to light. See In re Mahoney 
Hawkes, LLP, 334 B.R. 41, 53-54 (2005).
 
In December 2006, Go-Best filed its First Amended 
Complaint in this Court, alleging claims for aiding and 
abetting, breach of fiduciary duty, fraud, and conversion 
against, among others, the Partners. The Partners filed 
their Motion for Summary Judgment in July 2007.
 

DISCUSSION

*2 Rule 56(c) of the Massachusetts Rules of Civil 
Procedure, 365 Mass. 824 (1974), provides that 
summary judgment is appropriate “if the pleadings, 
depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter 
of law.” We view the evidence in the light most 
favorable to the nonmoving party. See BayBank v. 
Bornhofft, 427 Mass. 571, 573 (1998).
Vittands v. Sudduth, 49 Mass.App.Ct. 401, 405-06 
(2000).

Thus, summary judgment is granted where, viewing the 
evidence in the light most favorable to the Partners, the 
non-moving parties, there are no issues of genuine 
material fact, and Go-Best, the moving party, is entitled to 
judgment as a matter of law. Cabot Corporation v. AVX 
Corporation, 448 Mass. 629, 636-37 (2007); Hakim v. 
Massachusetts Insurers’ Insolvency Fund, 424 Mass. 275, 
281 (1997); Kourouvacilis v. General Motors Corp., 410 
Mass. 706, 716 (1991); Cassesso v. Commissioner of 
Correction, 390 Mass. 419, 422 (1983); Mass.R.Civ.P. 
56(c). Go-Best, as “[t]he moving party must establish that 
there are no genuine issues of material fact, and that [the 
Partners have] no reasonable expectation of proving an 
essential element of [their] case.” Miller v. Mooney, 431 
Mass. 57, 60 (2000). See also Pederson v. Time, Inc., 404 
Mass. 14, 17 (1989).

While we examine the record in its light most favorable 
to the nonmoving party, Foster v. Group Health, Inc., 
444 Mass. 668, 672 (2005), “[c]onclusory statements, 
general denials, and factual allegations not based on 
personal knowledge [are] insufficient to avoid 
summary judgment” (citations omitted). Cullen Enters., 
Inc. v. Massachusetts Prop. Ins. Underwriting Ass’n, 
399 Mass. 886, 890 (1987). “If the opposing party fails 
properly to present specific facts establishing a 

genuine, triable issue, summary judgment should be 
granted.” Id.

O’Rourke v. Hunter, 446 Mass. 814, 821-22 (2006).
 

A. Based on Massachusetts’ Liberal Policy Governing 
Amendments, Go-Best’s Claims Relate Back to Its 

Original Complaint

The Court begins with the issue of whether Go-Best’s 
aiding and abetting claims, not introduced until the 2006 
amendment to the complaint, can survive a statute of 
limitations attack. Because aiding and abetting is not 
commonly viewed as an independent tort, the statute of 
limitations for aiding and abetting is the same as that of 
the underlying offense. See Phillips v. United States, 1996 
U.S. Dist. Lexis 5729, *4 (D.Mass.1996). Causes of 
action for breach of fiduciary duty, fraud, and conversion 
are subject to the three-year statute of limitations for torts 
in Massachusetts. G.L.c. 260, § 2A. Go-Best introduced 
its aiding and abetting claims for the first time in its First 
Amended Complaint filed with this Court in 2006, well 
outside the scope of the three-year statute of limitations. 
Because the aiding and abetting claims relate back to 
Go-Best’s original complaint, however, they are not 
barred by the statute of limitations.
 
*3 Claims asserted in amended pleadings that arise from 
“the same conduct, transaction, or occurrence set forth or 
attempted to be set forth in the original pleading” relate 
back to the original pleading. Mass.R.Civ.P. 15(c); Weber 
v. Community Teamwork, Inc., 434 Mass. 761, 785 
(2001). Here, Go-Best’s aiding and abetting claims arise 
from the same conduct as its original claims for 
negligence and vicarious liability. Go-Best originally 
argued that the Partners’ failure to monitor Goldings’s 
Citizens Bank account and their decision not to report his 
improper withdrawal from the firm’s IOLTA account was 
negligent. Now, Go-Best claims that that same conduct 
substantially assisted Goldings’s efforts to defraud 
Go-Best.
 
The Partners’ argument that the original negligence 
claims did not put them on notice regarding Go-Best’s 
present aiding and abetting claims has some force. While 
the original complaint is not available, negligence and 
vicarious liability claims do not ordinarily suggest that a 
defendant might also need to defend against intentional 
tort claims. Additionally, Go-Best learned of the conduct 
on which its aiding and abetting claims are based in 2000. 
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“While the rules of ‘relation-back’ are liberal where a 
party seeks to amend a complaint after a statute of 
limitations has expired, the rules ‘are not so broad as to 
encompass any claim that was known to the complainant 
that could have been brought in a timely fashion.’ “ 
Weber, 434 Mass. at 785-86, quoting Wynn & Wynn,. 
P.C. v. Mass. Comm. Against Discrimination, 431 Mass. 
655, 673 (2000).3

 3 Go-Best has suggested an explanation for its delay in 
amendment, claiming that it was barred from amending 
its complaint while this Court’s stay of proceedings was 
in place.

Nevertheless, “the theoretical underpinning of the 
relation-back doctrine” is that “once an action has been 
timely brought, courts ought to regard indulgently any 
amendment whose denial would deprive the plaintiff of a 
claim.” James W. Smith & Hiller B. Zobel, Rules 
Practice § 15.09, at 276 (2006), citing Proctor v. North 
Shore Comm. Arts Foundation, 47 Mass.App.Ct. 372, 378 
(1999); Aker v. Pearson, 7 Mass.App.Ct. 552, 553-55 
(1979). Because the amendment introducing Go-Best’s 
claims for aiding and abetting falls outside the statute of 
limitations, Massachusetts’ notably liberal policy 
governing amendment counsels in favor of concluding 
that Go-Best’s aiding and abetting claims relate back to 
its original complaint.
 
Moreover, allowing Go-Best to proceed with its claims 
would not contravene “the major policy behind a statute 
of limitations-the collection and preservation of 
evidence.” Weber, 434 Mass. at 785 (internal quotations 
omitted). Given the sheer volume of affidavits, 
documents, and other evidence the Partners have 
produced even at the summary judgment stage in 
defending Go-Best’s claims, it seems that the evidence 
needed to defend against the aiding and abetting claims 
has been preserved since Go-Best’s claims first accrued.
 

B. Go-Best Does Not Have Standing to Pursue Its Claims 
Because the Partners’ Actions Did Not Cause Its Injuries.

*4 Next, the Court must address whether Go-Best has 
standing to pursue the claims it now makes against the 
Partners.
 
The issue of standing is one of subject matter jurisdiction, 
and as such can be raised sua sponte. See Sullivan v. 
Chief Justice, 448 Mass. 15, 21 (2006). “To have standing 

in any capacity, a litigant must show that the challenged 
action has caused the litigant injury.” Slama v. Attorney 
Gen., 384 Mass. 620, 624 (1981), citing Schlesinger v. 
Reservists Comm. to Stop the War, 418 U.S. 208 (1974). 
Here, Go-Best complains of two actions by the Partners: 
(1) their failure to monitor the Goldings Citizens Bank 
account; and (2) their failure to report Goldings’s 
unethical behavior to the Board of Bar Overseers 
(“BBO”). Neither of these actions is sufficient to create 
standing because “the complained of injury must be a 
direct consequence of the complained of action.” Ginther 
v. Commissioner of Ins., 427 Mass. 319, 323 (1998); see 
also Barbara F. v. Bristol Div. of Juv. Ct. Dept., 432 
Mass. 1024, 1025 (2000).
 
With respect to the Partners’ failure to monitor the 
Goldings account, the causal linkage between the 
Partners’ failure to monitor the account and Goldings’s 
efforts to defraud Go-Best is simply too attenuated. 
“Causation requires a showing that the plaintiff’s injury 
can be fairly traced to the defendant’s action.” Johnson v. 
Martha’s Vineyard Comm’n, 1996 WL 1185088 at *2 
(Mass.Super., 1996) [5 Mass. L. Rptr. 320]; see also 
American Cancer Soc. v. Commissioner of Adm., 437 
Mass. 172, 177 (2002). Go-Best’s injury resulted from 
Goldings’s independent conduct, which was unrelated to 
the Partners’ actions. Cf. Munoz-Mendosa v. Pierce, 711 
F.2d 421, 426 (1st Cir.1983) (insufficient causal linkage 
between development grant by housing authority and 
injury to plaintiffs in the form of rent increase because the 
rent increase was the result of independent acts by 
third-party landlords). Moreover, the Partners owed 
Go-Best no duty to monitor the Goldings client account. 
Mahoney Hawkes, 334 B.R. at 54; see also part D, infra. 
Accordingly, Go-Best lacks standing to bring a claim 
against the Partners based on their failure to monitor the 
Goldings Citizens Bank account.
 
The Partners’ failure to report Goldings’s unauthorized 
withdrawal from the firm’s IOLTA account to the BBO is 
likewise unrelated to Go-Best’s injury. The money taken 
from the IOLTA account was not Go-Best’s. There is no 
record evidence that Goldings’s withdrawal from the 
IOLTA account had anything to do with his plan to 
defraud Go-Best. Go-Best’s sole argument connecting the 
Partners’ decision not to report Goldings to its injury is 
that if the Partners had reported the withdrawal to the 
BBO, Goldings might have been investigated or 
sanctioned in time and in a way that would thwart his 
scheme. This assertion is wild speculation, and will not 
suffice to connect the Partners’ conduct to Go-Best’s 
injury.4 See generally Clancy v. McCabe, 441 Mass. 311, 
312 n. 3 (2004) (“[S]tatements made by the parties 
regarding what a ... board may have done ... are purely 
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speculative ...”); Ginther, 427 Mass. at 323 (“[I]njuries 
that are speculative, remote, and indirect are insufficient 
to confer standing”). Therefore, Go-Best does not have 
standing to bring a claim based on the Partners’ failure to 
report Goldings to the BBO.
 4 Perhaps most telling is Go-Best’s proposition to depose 

members of the Board of Bar Overseers to determine 
what corrective actions they might have taken if the 
partners had reported Goldings’s unrelated misconduct.

C. Aiding and Abetting

*5 Next the Court considers the essence of Go-Best’s 
current claims, aiding and abetting.
 
Liability as an aider and abettor requires the following: 
“(1) primary actor committed a wrongful act that causes 
injury; (2) aider and abettor was aware of his role in the 
overall wrongful activity when he provided assistance; 
and (3) aider and abettor knowingly and substantially 
assisted primary actor’s wrongful act.” In re McMullen, 
386 F.3d 320, 332 (1st Cir.2004). While the record amply 
demonstrates that Goldings committed a wrongful act that 
caused injury to Go-Best, that is the only element of 
aiding and abetting that Go-Best is able to satisfy.
 

1. Knowledge of Wrongful Activity

Go-Best contends that because the Partners knew that 
Goldings had made an unauthorized withdrawal from the 
firm IOLTA account, and therefore they knew that 
Goldings had breached his fiduciary duty to his clients. 
According to Go-Best, the Partners aided and abetted 
Goldings in a breach of fiduciary duty to Go-Best some 
months later by not reporting his earlier breach of duty to 
others. At best, Go-Best’s assertions might establish that 
the Partners knew of Goldings’s breach of fiduciary duty 
to his clients; not to Go-Best. It would be impossible for 
the Partners to have learned of Goldings’s efforts to 
defraud Go-Best through discovery of his 
misappropriation of the MHG clients’ funds; Goldings did 
not even propose the fraudulent transactions to Go-Best 
until six months after Goldings’s unauthorized withdrawal 
from the firm IOLTA account and the replacement of 

those funds when the issue was uncovered.
 
Go-Best argues that it need only show that the Partners 
had knowledge of any wrongful conduct by Goldings to 
make them aiders and abettors of his breach of fiduciary 
duty to Go-Best. Liability for aiding and abetting is more 
narrowly delineated, requiring Go-Best to show “that the 
[the Partners] knew of the breach and actively 
participated in it.” Spinner v. Nutt, 417 Mass. 549, 556 
(1994) (emphasis added). The Spinner court’s choice of 
diction in using “the breach” versus “a breach” suggests 
that the aider and abettor must know of the particular 
breach which injured the plaintiff, not just any unrelated 
breach by the primary actor. No evidence in the summary 
judgment record indicates that the Partners had any 
knowledge whatsoever of Goldings’s scheme, and the 
Bankruptcy Court explicitly found that the Partners “did 
not know about Go-Best or the [fraudulent] transactions.” 
Mahoney Hawkes, 334 B.R. at 54. Consequently, there is 
no basis to conclude that the Partners had knowledge of 
Goldings’s wrongful activity as it concerned Go-Best.
 

2. Knowing and Substantial Assistance5

5 The Partners cite SEC v. Tambone, 417 F.Sup.2d 127 
(D.Mass.2006), in their Memorandum of Law in 
Support of their Motion for Summary Judgment. 
However, Tambone deals with aiding and abetting 
violations of the Investment Advisors Act of 1940, not 
aiding and abetting common-law torts in 
Massachusetts. As such, Tambone is inapposite.

Go-Best contends that the Partners’ failure to monitor or 
report Goldings’s unethical activities constituted knowing 
assistance to Goldings and his fraudulent scheme. 
Go-Best’s allegations that the Partners, through their 
inaction, aided and abetted Goldings is insufficient 
because “[t]he mere inaction of an alleged aider and 
abettor constitutes substantial assistance only if the 
defendant owes a fiduciary duty directly to the plaintiff.” 
Schwan’s Sales Enterprises, Inc. v. Commerce Bank & 
Trust Co., 397 F.Sup.2d 189, 199 (D.Mass.2005) (internal 
quotations omitted). The Bankruptcy Court has found that 
the Partners owed no such duty to Go-Best. Mahoney 
Hawkes, 334 B.R. at 54. Go-Best, a party to the 
bankruptcy proceedings in which those findings were 
made, is bound by them.
 
*6 In addition, in deciding whether the Partners rendered 
substantial assistance, “the nature of the act encouraged, 
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the amount of assistance given by [them and their] 
presence or absence at the time of the tort ... and [their] 
state of mind are all considered.” Payton v. Abbott Labs, 
512 F.Sup. 1031, 1035 (D.Mass.1981), quoting 
Restatement (Second) of Torts § 876, Comment on 
Clause (b). Here, the only assistance alleged was the 
Partners’ inaction upon discovering unrelated unethical 
conduct by Goldings. More significantly, the Partners 
were not present at the time of Goldings’s tort, and indeed 
had no knowledge of it until after Goldings’s other 
misconduct came to light.
 
Moreover, silence is not construed as substantial 
assistance unless “the alleged aider-and-abettor benefitted 
from such silence.” Austin v. Bradley, Barry & Tarlow, 
P.C., 836 F.Sup. 36, 40 (D.Mass.1993). The Bankruptcy 
Court has already found that the firm did not benefit from 
Goldings’s scheme to defraud Go-Best. Mahoney 
Hawkes, 334 B.R. at 54. In addition, a plaintiff “must 
demonstrate at least some measure of ‘active 
participation’ and the knowing provision of substantial 
assistance” to sustain a claim for aiding and abetting 
fraud. Schultz v. Rhode Island Hosp. Nat’l Trust Bank, 94 
F.3d 721, 730 (1st Cir.1996); see also Stock v. Fife, 13 
Mass.App.Ct. 75, 82 n. 10 (1982) (the doctrine of aiding 
and abetting “appears to be reserved for application to 
facts which manifest a common plan to commit a tortious 
act where the participants know of the plan and take 
affirmative steps to encourage the achievement of the 
result”). Accordingly, the record does not indicate that the 
Partners provided substantial assistance to Goldings.
 

D. Duties and Liabilities Owed to Go-Best6

6 The cases cited in this section all pertain to liability for 
legal malpractice; no cases touch directly on the issue 
of duties to non-clients under S.J.C. Rule 3:07, Rule 
8.3(a).

The Bankruptcy Court found that there was no 
attorney-client relationship between the firm and Go-Best. 
Mahoney Hawkes, 334 B.R. at 54. To the extent that 
Go-Best contends it was a client of the firm, its arguments 
are foreclosed by collateral estoppel. Because Go-Best 

was not a client of the firm, the Partners owed no duty to 
Go-Best to monitor the Goldings Citizens Bank account 
or to report Goldings’s withdrawal from the firm IOLTA 
account because “[t]he general rule is that an attorney 
owes a duty of care only to clients.” Williams v. Ely, 423 
Mass. 467, 475 (1996), citing Robertson v. Gaston Snow 
& Ely Bartlett, 404 Mass. 515, 522, cert. denied, 493 
Mass. 894 (1989).
 
Accordingly, the firm cannot be held liable to Go-Best 
because “[w]here there is no attorney/client relationship 
there is no breach or dereliction of duty and therefore no 
liability.” Devaux v. American Home Assurance Co., 387 
Mass. 814, 817 (1983), quoting McGlone v. Lacey, 288 
F.Sup. 662, 665-66 (D.S.D.1968). See, e.g., Sheinkopf v. 
Stone, 927 F.2d 1259, 1261 (1st Cir.1991) (dismissing 
claim for aiding and abetting because no attorney-client 
relationship existed between the primary actor and the 
plaintiff).
 

ORDER

*7 While Go-Best’s claims in its First Amended 
Complaint relate back to its original complaint under 
Massachusetts’ liberal policy governing amendment, 
Go-Best lacks standing to pursue claims against the 
Partners for actions unrelated to its injuries. Also, the 
Partners are entitled to summary judgment on the merits 
because Go-Best has failed to show they had knowledge 
of Goldings’s scheme or gave him substantial assistance. 
Moreover, the Partners owed Go-Best no duty to monitor 
the Goldings Citizens Bank account or report Goldings’s 
misconduct, because Go-Best was not a client. For these 
various reasons, the Motion for Summary Judgment by 
Defendants Mark Peters, Frances Allou Gershwin, Bruce 
W. Edmands, Laurence M. Johnson, James B. Cox and 
William S. Hawkes, Paper # 85, is ALLOWED .
 

All Citations

Not Reported in N.E.2d, 23 Mass.L.Rptr. 181, 2007 WL 
3054814
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Jenna GODDARD, individually and on behalf of 
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Ethan Mark Preston, Kamberedelson, LLC, Chicago, IL, 
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ORDER1 GRANTING MOTION TO DISMISS

1 This disposition is not designated for publication in the 
official reports.

JEREMY FOGEL, District Judge.

I. BACKGROUND

*1 Plaintiff Jenna Goddard (“Plaintiff”) alleges that she 

and a class of similarly situated individuals were injured 
as a result of clicking on web-based advertisements 
created by allegedly fraudulent providers of services for 
various mobile devices. These so-called mobile service 
subscription providers (“MSSPs”) sell consumer products 
such as ring tones, sports score reports, weather alerts, 
stock tips, direct payment services, and interactive radio 
over the Internet for use on mobile devices such as 
cellular phones. As alleged in detail in the complaint, 
MSSPs transmit their products directly to consumers’ 
mobile devices and apparently are able to bill the 
consumer merely by providing the consumer’s cellular 
telephone number to a billing aggregator. The aggregator 
in turn instructs the relevant cellular carrier to add the 
charges to the consumer’s cellular telephone bill. 
Complaint ¶ 10. Plaintiff alleges that the largely 
unverifiable nature of MSSP billing has resulted in a high 
incidence of fraud in the mobile content subscription 
industry. Complaint ¶¶ 8-11.
 
Plaintiff seeks to hold Defendant Google, Inc. (“Google”) 
liable for its alleged complicity in this scheme. According 
to the complaint, Google “operates the most widely-used 
Internet search engine in the world .... [and] generates 
revenue primarily by online advertising.” Complaint ¶ 2. 
A focus of Google’s advertising efforts is its “AdWords” 
program, which allows advertisers to draft short 
advertisements known as “AdWords” and to select 
keywords that correspond to the advertisements. When a 
user’s Google search matches the selected keywords, 
Google displays the AdWords alongside the search 
results. Plaintiff alleges that Google has a Content Policy 
designed to exclude advertisements by fraudulent MSSPs, 
but that Google “intentionally refuses to enforce its 
policies with respect to mobile subscription services.” 
Complaint ¶ 26. Plaintiff does not disclose the identity of 
any specific MSSP in her complaint, but she does allege 
that she clicked on an AdWords advertisement linked to 
an allegedly fraudulent MSSP website where she entered 
her cellular telephone number, causing charges to appear 
on her cellular telephone bill for “unwanted mobile 
content services.” Complaint ¶¶ 35-38.
 
Plaintiff asserts the following claims: (1) that Google’s 
receipt of payments from the allegedly fraudulent MSSPs 
constitutes “money laundering,” as defined by 18 U.S.C. 
§ 1957, which in turn constitutes an “unlawful business 
practice and unfair competition” that violates California 
Business and Professions Code § 17200; (2) that Google 
breached its own Content Policy-an agreement between 
Google and its AdWords advertisers, of which Plaintiff 
allegedly is an intended third-party beneficiary-with 
respect to mobile services subscriptions; (3) that Google 
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was negligent in protecting consumers from fraudulent 
MSSPs by failing to enforce its Content Policy; and (4) 
that Google aided and abetted the MSSPs in committing 
various other statutory and common law violations. 
Complaint ¶¶ 47-83. In response, Google argues that each 
of Plaintiff’s claims is barred by § 230 of the 
Communications Decency Act of 1996 (“CDA”), which 
immunizes providers of “interactive computer services” 
against liability arising from content created by third 
parties. Google also argues that Plaintiff otherwise has 
failed in each instance to state a claim upon which relief 
may be granted. After considering the papers and hearing 
oral argument, the Court agrees with Google that the 
claims, as pled, are barred by § 230 of the CDA. 
Accordingly, Google’s motion to dismiss will be granted. 
However, because the Court is not convinced that 
Plaintiff could not legitimately plead around § 230, leave 
to amend also will be granted.
 

II. LEGAL STANDARD FOR DISMISSAL UNDER 
RULE 12(b)(6)

*2 A complaint may be dismissed for failure to state a 
claim upon which relief may be granted for one of two 
reasons: (1) lack of a cognizable legal theory; or (2) 
insufficient facts under a cognizable legal theory. 
Robertson v. Dean Witter Reynolds, Inc., 749 F.2d 530, 
533-34 (9th Cir.1984). For purposes of a motion to 
dismiss, all allegations of material fact in the complaint 
are taken as true and construed in the light most favorable 
to the nonmoving party. Clegg v. Cult Awareness 
Network, 18 F.3d 752, 754 (9th Cir.1994). A complaint 
should not be dismissed “unless it appears beyond doubt 
the plaintiff can prove no set of facts in support of his 
claim that would entitle him to relief.” Clegg, 18 F.3d at 
754. However, a plaintiff is required to provide “more 
than labels and conclusions,” Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 127 S.Ct. 1955, 1964, 167 L.Ed.2d 929 
(2007), and the “[f]actual allegations must be enough to 
raise a right to relief above the speculative level.” Id. at 
1965.
 

III. DISCUSSION

Congress passed § 230 of the CDA in response to 
concerns that providers of Internet-based services could 

be held liable for unlawful content provided by third 
parties. See, e.g., Fair Housing Council of San Fernando 
Valley v. Roommates.com, LLC, 521 F.3d 1157, 1163-64 
(9th Cir.2008) (en banc) (explaining congressional intent 
to allow Internet-based companies to “edit” offensive or 
unlawful user-generated content without risking liability 
for failure to eliminate all such content). Section 
230(c)(1) states that “[n]o provider ... of an interactive 
computer service shall be treated as the publisher or 
speaker of any information provided by another 
information content provider.” 47 U.S.C. § 230(c)(1).2 
Courts consistently have held that § 230 provides a 
“robust” immunity, Carafano v. Metrosplash.com, Inc., 
339 F.3d 1119, 1123 (9th Cir.2003), and that all doubts 
“must be resolved in favor of immunity,” Fair Housing 
Council, 521 F.3d at 1174. Indeed, § 230’s “broad 
immunity” extends to “all claims stemming from [an 
interactive service provider’s] publication of information 
created by third parties.” Doe v. MySpace, Inc., 528 F.3d 
413, 418 (5th Cir.2008) (emphasis added). The result is 
that “[p]arties complaining that they were harmed by a 
Web site’s publication of user-generated content ... may 
sue the third-party user who generated the content, but not 
the interactive computer service that enabled them to 
publish the content online.” MySpace, 528 F.3d at 419 
(citing Zeran v. America Online, Inc., 129 F.3d 327, 
330-31 (4th Cir.1997)). Conversely, CDA immunity 
generally “applies only if the interactive computer service 
provider is not also an ‘information content provider,’ 
which is defined as someone who is ‘responsible, in 
whole or in part, for the creation or development of’ the 
offending content.” Fair Housing Council, 521 F.3d at 
1162 (quoting 47 U.S.C. § 230(f)(3)). Thus, even where a 
third party “creates” the allegedly unlawful content, an 
interactive computer service provider may be liable for its 
publication if it “helps to develop [the] unlawful content,” 
meaning that it “contributes materially to the alleged 
illegality of the conduct.” Id. at 1168.
 2 Section 230 defines an “interactive computer service” 

as “any information service, system, or access software 
provider that provides or enables computer access by 
multiple users to a computer server.” 47 U.S.C. § 
230(f)(2). “Today, the most common interactive 
computer services are websites,” Fair Housing Council, 
521 F.3d at 1162 n. 6, and a number of courts already 
have determined that Google is an interactive computer 
service provider. See, e.g., Langdon v. Google, 474 
F.Supp.2d 622, 631 (D.Del.2007) (dismissing claims 
against Google and other interactive computer service 
providers under § 230); Parker v. Google, 422 
F.Supp.2d 492, 500-01 (E.D.Pa.2006) (“[T]here is no 
doubt that Google qualifies as an ‘interactive computer 
service.’ ”); Novak v. Overture Svcs., Inc., 309 
F.Supp.2d 446, 452 (E.D.N.Y.2004) (noting that 
Google is a “provider or user of an interactive computer 
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service” and eligible for § 230 immunity).

*3 The Ninth Circuit provided an extensive discussion of 
§ 230 in Fair Housing Council v. Roommates.com. In an 
en banc opinion, the court granted a website operator 
immunity with respect to allegedly discriminatory content 
provided voluntarily by its users, and denied immunity 
only as to content that the website required its users to 
provide as a condition of use. See Fair Housing Council, 
521 F.3d at 1165, 1166 & n. 19, 1169-70 & n. 26, 
1173-74. The court emphasized repeatedly that the 
website lost immunity only by forcing its users to provide 
the allegedly discriminatory information as a condition of 
access. Id. In explaining why the website was immune 
from liability based on voluntarily contributed third-party 
content, the court stated that “[w]ithout reviewing every 
[posting], [the website] would have no way to distinguish 
unlawful discriminatory preferences from perfectly 
legitimate statements .... This is precisely the kind of 
situation for which section 230 was designed to provide 
immunity.” Id. at 1174. Because the website did not 
“encourage or enhance any discriminatory content created 
by users,” it did not qualify as a “developer of the 
information posted.” Id.; accord Chicago Lawyers’ 
Comm. for Civil Rights Under Law, Inc. v. Craigslist, 
Inc., 519 F.3d 666, 671-72 (7th Cir.2008) (finding that § 
230 provided immunity to online classified ads website 
for discriminatory housing advertisements posted by users 
because “[n]othing in the service craigslist offers induces 
anyone to post any particular listing or express a 
preference for discrimination”).
 
The broad scope of § 230 extends to multiple forms of 
putative “involvement” by an interactive service provider 
in generating online content. Thus, providing third parties 
with neutral tools to create web content is considered to 
be squarely within the protections of § 230. See, e.g., Fair 
Housing Council, 521 F.3d at 1169 & n. 24, 1171, 1174 n. 
37, 1175. Moreover, even if a service provider knows that 
third parties are using such tools to create illegal content, 
the service’s provider’s failure to intervene is immunized. 
See, e.g., Fair Housing Council, 521 F.3d at 1169 n. 24 
(noting that where a plaintiff brings a claim “based on a 
website operator’s passive acquiescence in the 
misconduct of its users,” the website operator would be 
immune “even if the users committed their misconduct 
using tools of general availability provided by the website 
operator”); Zeran, 129 F.3d at 333 (holding that provider 
is shielded from liability despite receiving notification of 
objectionable content on its website and failing to remove 
it); Barrett v. Rosenthal, 40 Cal.4th 33, 47, 51 Cal.Rptr.3d 
55, 146 P.3d 510 (2006) (same); Gentry v. eBay, Inc., 99 
Cal.App.4th 816, 822, 835, 121 Cal.Rptr.2d 703 (2002) 

(same); Mazur v. eBay, No. C 07-03967 MHP, 2008 WL 
618988, at *9 (N.D.Cal. Mar. 4, 2008) (same). Finally, 
the fact that a website elicits online content for profit is 
immaterial; the only relevant inquiry is whether the 
interactive service provider “creates” or “develops” that 
content. See Blumenthal v. Drudge, 992 F.Supp. 44, 52 
(D.D.C.1998) (holding that an interactive computer 
service provider was immune from defamation liability 
based on its hosting of a gossip column, even though the 
service provider had contracted with the gossip columnist 
to provide the column for a monthly compensation of 
$3000, had retained considerable editorial rights, and 
affirmatively had promoted the columnist as a new source 
of unverified instant gossip); see also Gentry, 99 
Cal.App.4th at 822, 828-31, 121 Cal.Rptr.2d 
703(immunizing eBay from allegedly fraudulent postings 
on its auction website despite the fact that eBay received 
placement fees from dealers listing an item for auction); 
Fair Housing Council, 521 F.3d at 1161, 1174-75 
(partially immunizing website “which seeks to profit by 
collecting revenue from advertisers and subscribers” from 
liability for user-generated postings). In short, for § 230 
not to apply, it must be “very clear that the website 
directly participates in developing the illegality” at issue. 
Fair Housing Council, 521 F.3d at 1174 (emphasis 
added). Otherwise, “[t]he message to website operators is 
clear: If you don’t encourage illegal content, or design 
your website to require users to input illegal content, you 
will be immune.”
 

A. California Unfair Competition Law (“UCL”) 
claims
*4 Plaintiff’s UCL claim is based on an intricate series of 
alleged statutory violations. Plaintiff alleges that certain 
fraudulent MSSPs, in providing her with unwanted 
mobile subscription content, “accessed” her mobile phone 
in violation of § 1030 of the Computer Fraud and Abuse 
Act, and that this conduct constitutes a “specified 
unlawful activity” under the federal money laundering 
statute, 18 U .S.C. § 1957. Plaintiff alleges that Google 
violated § 1957 by receiving funds generated by this 
“specified unlawful activity,” and that this violation 
constitutes an “unfair business practice” under California 
law. See Cal. Bus. & Profs. Code § 17200 et seq.
 
In the absence of any argument that Google created or 
developed the offending content,3 Plaintiff seeks to avoid 
the application of § 230 by arguing that her UCL claim 
does not seek to treat Google as the publisher of 
third-party content. Plaintiff contends that her claim “is 
independent of the fraudulent mobile content providers’ 
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AdWords .... [and] stems from Google’s acceptance of 
tainted funds from fraudulent mobile content providers.” 
Pl.’s Opp. at 2:8-11. Google counters that the claim still 
would result in its being held liable for third-party 
content, and that Plaintiff is engaging in mere “artful 
pleading” in an attempt to avoid the proper application of 
§ 230. Google points out that courts repeatedly have 
rejected attempts to recharacterize claims fundamentally 
based on the posting of online information in order to 
avoid § 230’s prohibition on “treat[ing] [the defendant] as 
a ‘publisher’ of information.” As explained below, this 
Court agrees with Google that Plaintiff’s UCL claim is 
just such an impermissible recharacterization.4

 3 Plaintiff does allege that Google “assists its customers 
in drafting AdWords and selecting keywords through 
both live support from its AdWords Specialists and its 
advertising campaign optimization services,” 
Complaint ¶ 15. However, Plaintiff provides no details 
to substantiate this allegation, and fails even to argue 
the point in her opposition. This allegation falls far 
short of making it “very clear that [Google] directly 
participates in developing the alleged illegality.” Fair 
Housing Council, 521 F.3d at 1174. Indeed, there is no 
suggestion in the current record that Google 
“encouraged” the MSSPs to create the allegedly 
fraudulent content, or that the creation of such content 
was anything less than voluntary.

4 At oral argument, Plaintiff appeared to argue that § 230 
does not apply because Google “caused” the alleged 
harm by receiving the allegedly tainted funds. This 
argument is foreclosed by the line of cases holding that 
a website’s act of eliciting online content for profit is 
immaterial, and that the only relevant inquiry is 
whether the interactive service provider “creates” or 
“develops” that content. See Blumenthal v. Drudge, 992 
F.Supp. 44, 52 (D.D.C.1998) (holding interactive 
computer service provider immune despite active 
solicitation and payment for online column); see also 
Gentry v. eBay, Inc., 99 Cal.App.4th 816, 822, 828-31, 
121 Cal.Rptr.2d 703 (2002) (immunizing eBay from 
liability for allegedly fraudulent postings despite its 
receipt of placement fees for use of auction services); 
Fair Housing Council, 521 F.3d at 1161, 1174-75 
(partially immunizing website “which seeks to profit by 
collecting revenue from advertisers and subscribers”).

In Gentry v. eBay, the plaintiffs brought a claim under 
California’s autographed sports memorabilia statute, Cal. 
Civ.Code § 1739.7, seeking to hold eBay liable for its 
alleged failure to furnish certificates of authenticity in 
connection with the sale of autographed merchandise 
offered by users of its website. 99 Cal.App.4th at 820-24, 
121 Cal.Rptr.2d 703. To avoid the application of § 230, 

the plaintiffs argued that they merely were “seek[ing] to 
enforce eBay’s independent duty under the statute to 
furnish a warranty as the ‘provider of descriptions,’ not as 
a publisher.” Id. at 831, 121 Cal.Rptr.2d 703. The court 
rejected this argument, holding that “the substance of 
[plaintiffs’] allegations reveal they ultimately seek to hold 
eBay responsible for ... eBay’s dissemination of 
representations made by the individual defendants, or the 
posting and compilations of information generated by 
those defendants and other third parties .” Id. The court 
concluded that if it “ultimately h[eld] eBay responsible 
for content originating from other parties, [it] would be 
treating [eBay] as the publisher” of the information. Id. 
(emphasis added).
 
The Fifth Circuit addressed a similar attempt at 
recharacterization in Doe v. MySpace. There, the plaintiffs 
sued the online social utility website MySpace for its 
alleged failure to implement safety measures that 
purportedly would have prevented an assault on one of 
the plaintiffs, a thirteen-year-old girl, by another 
MySpace user whom she encountered online. MySpace, 
528 F.3d at 419. To avoid § 230, the plaintiffs argued that 
their claims were “predicated solely on MySpace’s failure 
to implement basic safety measures,” and therefore did 
“not attempt to treat [MySpace] as a ‘publisher’ of 
information.” Id. Rejecting this contention, the Fifth 
Circuit held that the allegations, no matter how they were 
characterized, were “merely another way of claiming that 
MySpace was liable for publishing the communications.” 
Id. The court emphasized that “[i]f MySpace had not 
published communications between Julie Doe and [the 
attacker], ... Plaintiffs assert they never would have met 
and the sexual encounter never would have occurred.” Id.
 
*5 Here, despite Plaintiff’s efforts to characterize her 
UCL claim as one merely arising from Google’s receipt 
of “tainted funds,” Gentry and MySpace support the 
application of § 230. Plaintiff alleges repeatedly that 
“[a]bsent Google’s provision of AdWords services to the 
Fraudulent Mobile Subscription Services, the Class 
members would never have been damaged by the 
Fraudulent Mobile Subscription Services.” Complaint ¶¶ 
58, 64, 70. Indeed, the sole basis for each of Plaintiff’s 
claims is that she “suffered damages as a result of clicking 
on a Google AdWords advertisement for mobile 
subscription services which linked to a Fraudulent Mobile 
Subscription Services website.” Complaint ¶ 40. Like the 
plaintiffs in MySpace and Gentry, Plaintiff claims in 
essence that she was harmed because Google hosted 
certain online content, and her UCL claim effectively 
would hold Google liable for its publication of third-party 
content in contravention of § 230.5

 5 Plaintiff argues that because her UCL claim is based on 
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§ 1957, a criminal statute, it falls within a narrow 
exception to § 230 providing that “[n]othing in this 
section shall be construed to impair the enforcement of 
section 223 or 231 of this title, chapter 71 (relating to 
obscenity) or 110 (relating to sexual exploitation of 
children) of Title 18, or any other Federal criminal 
statute.” 47 U.S.C. § 230(e)(1). Plaintiff argues that she 
“seeks to enforce 18 U.S.C. § 1957 under the UCL’s 
‘unlawful’ prong, which ‘borrows violations of other 
laws and treats them as unlawful practices that the 
unfair competition law makes independently 
actionable.’ “ Pl.’s Opp. at 13:26-28. Plaintiff has 
provided no authority for such a potentially vast 
expansion of § 230 to include criminal provisions that 
are enforceable privately only through state law. 
Congress enacted § 230(e)(1) in order to “ensure 
vigorous enforcement of Federal criminal laws to deter 
and punish trafficking in obscenity, stalking, and 
harassment by means of computer.” 47 U.S.C. § 
230(b)(5). The broad “unlawful” prong of California’s 
UCL, which applies to any practice “forbidden by law, 
be it civil or criminal, federal, state, or municipal, 
statutory, regulatory, or court-made,” Wang v. Massey 
Chevrolet, 97 Cal.App.4th 856, 871, 118 Cal.Rptr.2d 
770 (2002), would appear to expand the narrow 
exception created by Congress well beyond its intended 
scope. More importantly, because the UCL claim is an 
impermissible recharacterization of allegations that 
ultimately turn on Google’s hosting of the fraudulent 
AdWords, § 230(e)(1) is inapplicable.

B. Breach of contract and negligence claims
Plaintiff next asserts that her contract and negligence 
claims hinge not on content created by the allegedly 
fraudulent MSSPs, but “on information Google 
created-such as the terms of Google’s Content Policy.” 
Pl.’s Opp. at 2. Plaintiff focuses largely on a single clause 
in Google’s Advertising Program Terms stating that 
“Google and Customer hereby agree and acknowledge” 
that the consumer protections found in the Content Policy 
are incorporated into the contract between Google and its 
AdWords advertisers. Pl.’s Opp. at 10-14. However, the 
fact that Google requires advertisers to agree to certain 
terms-terms designed to protect Plaintiff from the conduct 
of which she now complains-does not lead to the 
conclusion that Google is responsible for the content the 
advertisers ultimately created. Indeed, Plaintiff’s 
argument is fundamentally inconsistent with her 
complaint, which asserts repeatedly that “[a]bsent 
Google’s provision of AdWords services to the 
Fraudulent Mobile Subscription Services, the Class 
members would never have been damaged by the 

Fraudulent Mobile Subscription Services.” Complaint ¶¶ 
64, 70. Based on the allegations in the complaint, the 
breach of contract and negligence claims only can be read 
to assert (1) that Google breached its Content Policy by 
failing to remove advertisements by MSSPs whose 
websites did not comply with the Policy, and (2) that 
Google negligently undertook to prevent fraudulent 
MSSP content by failing to enforce the Content Policy. 
Complaint ¶¶ 63, 69.
 
Plaintiff’s contract and negligence claims, as pled in the 
complaint, are barred because they would hold Google 
responsible for third-party content, in violation of § 
230(c)(1). The claims are virtually indistinguishable from 
those rejected by the Third Circuit in Green v. AOL. In 
that case, the plaintiff alleged that “AOL negligently 
failed to live up to ... contractual obligations” in its 
member agreement by failing to ban AOL users who 
harassed him and transmitted a virus to his computer 
through AOL chatrooms. 318 F.3d 465, 468 (3d 
Cir.2002). In dismissing the claims, the court concluded 
that to hold “AOL liable for its alleged negligent failure to 
properly police its network for content transmitted by its 
users ... would ‘treat’ AOL ‘as the publisher or speaker’ 
of that content.” Id. at 470. In the instant case, Plaintiff’s 
negligence and contract claims seek to hold Google liable 
for failing to enforce its Content Policy.
 
*6 Plaintiff cites Mazur v. eBay, No. C 07-03967 MHP, 
2008 WL 618988 (N.D.Cal. Mar. 4, 2008), for the 
proposition that an interactive service provider may be 
held liable for “creat[ing] an expectation” of certain 
online conditions but failing to enforce them. However, in 
Mazur, which involved allegedly fraudulent seller 
activities in eBay’s online auction forums, the court held 
explicitly that “plaintiff’s assertion that eBay knew of the 
seller’s illegal conduct and failed to prevent it is .... ‘the 
classic kind of claim that [is] preempted by section 230.’ 
“ Mazur, 2008 WL 618988, at *9 (quoting Barrett v. 
Rosenthal, 40 Cal.4th 33, 47, 51 Cal.Rptr.3d 55, 146 P.3d 
510 (2006)). The only allegations that the Mazur court 
allowed to proceed in the face of § 230 were those based 
on eBay’s affirmative representations to users that its live 
auctions were “safe.” Plaintiff in the instant case relies 
solely on her alleged status as a third-party beneficiary of 
Google’s Advertising Terms-an agreement exclusively 
between Google and its advertisers. Plaintiff does not-and 
apparently cannot-allege that Google made any 
affirmative representations of the kind alleged in Mazur.
 
Google argues that even if Plaintiff could avoid the 
application of § 230(c)(1) by alleging that Google drafted 
or “developed” the advertisements “in part,” Fair 
Housing Council, 521 F.3d at 1167, her contract and 
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negligence claims would be barred independently by § 
230(c)(2), which provides that no interactive computer 
service “shall be held liable on account of any action 
voluntarily taken in good faith to restrict access or 
availability of material that the provider or user considers 
to be obscene, lewd, lascivious, filthy, excessively 
violent, harassing, or otherwise objectionable.” The intent 
of Congress in enacting § 230(c)(2) was to encourage 
efforts by Internet service providers to eliminate such 
material by immunizing them from liability where those 
efforts failed. See Carafano, 339 F.3d at 1122. Plaintiff 
argues that § 230(c)(2) applies only to “completed courses 
of action which result in the removal of online material.” 
Pl.’s Opp. at 6:9-10. However, while it is true that § 
230(c)(2) “insulates service providers and users from 
claims premised on the taking down of a customer’s 
posting[,] such as [claims for] breach of contract or unfair 
business practices,” Batzel v. Smith, 333 F.3d 1018, 1030 
n. 14 (9th Cir.2003), it also “allows [an interactive service 
provider] to establish standards of decency without 
risking liability for doing so.” Green, 318 F.3d at 472 
(emphasis added). Plaintiff has not alleged that Google 
adopted its Policy in bad faith, and the Policy would 
appear to fall squarely within § 230(c)(2)’s authorization 
to establish standards for online content.
 
Ultimately, however, the Court concludes that the 
relevant portions of Google’s Content Policy fall outside 
of the statute for a more basic reason. In National 
Numismatic Certification, LLC. v. eBay, Inc., No. 
6:08-cv-42-Orl-19GJK, 2008 WL 2704404, at *25 
(M.D.Fla. July 8, 2008), the plaintiffs sued eBay for 
reputational harm allegedly inflicted when eBay removed 
their coin auction items for violations of eBay’s 
Counterfeit Currency and Stamp Policy. eBay argued that 
it was immune from liability based on its policy of 
removing “objectionable” material under § 230(c)(2). The 
district court noted the vagueness of the word 
“objectionable,” and observed that “[i]n the context of 
section 230, ‘objectionable’ is preceded by the words 
‘obscene, lewd, lascivious, filthy, excessively violent, 
[and] harassing.’ “ Id. Applying the canon of ejusdem 
generis, the court concluded that “[i]t is difficult to accept 
... that Congress intended the general term ‘objectionable’ 
to encompass an auction of potentially-counterfeit coins 
when the word is preceded by seven other words that 
describe pornography, graphic violence, obscenity, and 
harassment.” In the instant case, the relevant portions of 
Google’s Content Policy require that MSSPs provide 
pricing and cancellation information regarding their 
services. These requirements relate to business norms of 
fair play and transparency and are beyond the scope of § 
230(c)(2).6

 6 Notably, § 230(c)(1) contains no such limitations. As 

the Seventh Circuit recently explained,
[s]ection 230(c)(1) is general. Although the 
impetus for the enactment of § 230(c) as a whole 
was a court’s opinion holding an information 
content provider liable, as a publisher, because it 
had exercised some selectivity with respect to the 
sexually oriented material it would host for 
customers, a law’s scope often differs from its 
genesis .... Congress could have written something 
like: “No provider or user of an interactive 
computer service shall be treated as the publisher 
or speaker of any sexually oriented material 
provided by another information content 
provider.” That is not, however, what it enacted. 
Where the phrase “sexually oriented material” 
appears in our rephrasing, the actual statute has the 
word “information.” That covers ads for housing, 
auctions of paintings that may have been stolen by 
Nazis, biting comments about steroids in baseball, 
efforts to verify the truth of politicians’ promises, 
and everything else that third parties may post on a 
web site; “information” is the stock in trade of 
online service providers.

Chicago Lawyers’ Committee, 519 F.3d at 671 (7th 
Cir.2008).

C. Aiding and abetting claims
*7 Plaintiff also alleges that Google aided and abetted the 
MSSPs in violating various statutory and common law 
rules. Plaintiff does not dispute that her aiding and 
abetting claims would hold Google liable for publication 
of the MSSPs’ advertisements, but she argues that aiding 
and abetting liability is beyond the scope of § 230. 
Plaintiff supports her argument with a creative reading of 
a single line in Fair Housing Council, in which the Ninth 
Circuit stated that “if [website operators] don’t encourage 
illegal content ... [,] [they] will be immune.” 521 F.3d at 
1175. Plaintiff thus attempts to draw a connection 
between the word “encourage” in Fair Housing Authority 
and the requirement of “substantial assistance or 
encouragement” under aiding and abetting law. Beyond 
the fact that the court in Fair Housing Council was 
addressing the scope of a website’s liability as a 
“developer ... in part” of third-party content, and that 
there are no allegations here that Google “developed” the 
offending ads in any respect, Plaintiff’s aiding and 
abetting claims are simply inconsistent with § 230. 
Neither Fair Housing Council nor any other case supports 
Plaintiff’s proposed exception to § 230, which provides 
“broad immunity ... for all claims stemming from [an 
interactive service provider’s] publication of information 
created by third parties.” MySpace, 528 F.3d at 418 
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(emphasis added).
 

IV. CONCLUSION

Each of Plaintiff’s claims, as currently pled, is premised 
fundamentally on Google’s publication of the AdWords 
advertisements. While Plaintiff might avoid § 230 
immunity by alleging that Google, in addition to acting as 
an “internet content provider,” also is an “information 
content provider,” she has failed to do so in her 
complaint. While she does allege that Google “assists its 
customers in drafting AdWords and selecting keywords 
through both live support from its AdWords Specialists 
and its advertising campaign optimization services,” 
Complaint ¶ 15, Plaintiff does not articulate this 
relationship in her complaint and fails even to argue the 
point in her opposition. See supra note 3. This bare 
allegation is insufficient to overcome the “robust” 
protections of the CDA. Id.
 

Nonetheless, there may be instances in which an internet 
content provider will be considered “ ‘responsible’ at least 
‘in part’ for [posted third-party content] because every 
[posting] is a collaborative effort” between the internet 
provider and the third-party content provider. Fair 
Housing Council, 521 F.3d at 1167. If Plaintiff could 
establish Google’s involvement in “creating or 
developing” the AdWords, either “in whole or in part,” 
she might avoid the statutory immunity created by § 230. 
In light of that possibility, Plaintiff will be given an 
opportunity to amend her complaint in order to allege 
such involvement.7 Any amended pleading shall be filed 
not later than thirty days from the date of this Order.
 7 Since at present it appears unlikely that Plaintiff can do 

so, the Court will defer further consideration of the 
sufficiency of Plaintiff’s underlying claims.

*8 IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2008 WL 5245490

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Court of Appeals of North Carolina.

Jeffrey A. and Lisa S. HILL, individually and on 
behalf of all others similarly situated, Plaintiffs

v.
STUBHUB, INC. d/b/a “StubHub!” and/or 

“stubhub.com”, Justin Holohan, and “John Doe 
Sellers 2” et. al., Defendants.

No. COA11–685.
|

March 6, 2012.

Synopsis
Background: Customers brought action against internet 
ticket marketplace for unfair or deceptive trade practices 
after purchasing concert tickets on marketplace at price 
which greatly exceeded their face value, and also sought 
class certification. The Superior Court, Guilford County, 
Ben F. Tennille, J., granted customers’ motion for 
summary judgment, and marketplace appealed and 
petitioned for certiorari review.
 

Holdings: The Court of Appeals, Ervin, J., held that:
 
[1] Court would conduct certiorari review;
 
[2] as a matter of first impression, marketplace had 
immunity under the Communications Decency Act; and
 
[3] marketplace was not liable for allegedly excessive fees 
charged for tickets.
 

Reversed.
 
Procedural Posture(s): On Appeal; Motion for Summary 
Judgment.

West Headnotes (14)

[1] Certiorari Finality of determination

73Certiorari

73INature and Grounds
73k11Decisions and Proceedings of Courts, Judges, 
and Judicial Officers
73k16Finality of determination

Court of Appeals would conduct certiorari 
review of issue of whether the Communications 
Decency Act granted internet ticket marketplace 
immunity from customers’ unfair or deceptive 
trade practices action, although grant of 
summary judgment to customers was 
interlocutory, as grant of requested writ would 
further the interests of justice in light of 
marketplace’s argument that issue on appeal was 
the principal issue in the case, immediate review 
would promote judicial economy, and the case 
involved issues of first impression. 
Communications Decency Act of 1996, § 509, 
47 U.S.C.A. § 230; Rules Civ.Proc., Rule 54(a), 
West’s N.C.G.S.A. § 1A–1.

1 Cases that cite this headnote

[2] Motions Form and Requisites of Orders

267Motions
267k50Form and Requisites of Orders
267k51In general

An “interlocutory order” is one made during the 
pendency of an action, which does not dispose 
of the case, but leaves it for further action by the 
trial court in order to settle and determine the 
entire controversy. Rules Civ.Proc., Rule 54(a), 
West’s N.C.G.S.A. § 1A–1.

2 Cases that cite this headnote

[3] Appeal and Error Interlocutory and 
Intermediate Decisions

30Appeal and Error
30IIIDecisions Reviewable
30III(D)Finality of Determination
30k67Interlocutory and Intermediate Decisions
30k68In general

As a general proposition, there is no right of 
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immediate appeal from interlocutory orders and 
judgments. Rules Civ.Proc., Rule 54(a), West’s 
N.C.G.S.A. § 1A–1.

1 Cases that cite this headnote

[4] Appeal and Error Determination of part of 
controversy
Appeal and Error Certificate as to grounds

30Appeal and Error
30IIIDecisions Reviewable
30III(D)Finality of Determination
30k75Final Judgments or Decrees
30k80Determination of Controversy
30k80(6)Determination of part of controversy
30Appeal and Error
30VIITransfer of Cause
30VII(B)Petition or Prayer, Allowance, and 
Certificate or Affidavit
30k366Certificate as to grounds

Immediate appellate review of an interlocutory 
order is available when the trial court enters a 
final judgment as to one or more, but fewer than 
all, claims or parties and certifies that there is no 
just reason for delay or when the interlocutory 
order affects a substantial right. West’s 
N.C.G.S.A. §§ 1–277(a), 7A–27(d); Rules 
Civ.Proc., Rule 54(b), West’s N.C.G.S.A. § 
1A–1.

2 Cases that cite this headnote

[5] Courts Construction of federal Constitution, 
statutes, and treaties

106Courts
106IIEstablishment, Organization, and Procedure
106II(G)Rules of Decision
106k88Previous Decisions as Controlling or as 
Precedents
106k97Decisions of United States Courts as Authority 
in State Courts
106k97(5)Construction of federal Constitution, 
statutes, and treaties

In the event that issues arising in a case pertain 
to federal statutes, the court is bound by its 

interpretation by the United States Supreme 
Court.

[6] Courts Construction of federal Constitution, 
statutes, and treaties

106Courts
106IIEstablishment, Organization, and Procedure
106II(G)Rules of Decision
106k88Previous Decisions as Controlling or as 
Precedents
106k97Decisions of United States Courts as Authority 
in State Courts
106k97(5)Construction of federal Constitution, 
statutes, and treaties

Although they are not binding on North 
Carolina’s courts, the holdings and underlying 
rationale of decisions rendered by lower federal 
courts may be considered persuasive authority in 
interpreting a federal statute.

[7] Telecommunications Persons and entities 
liable;  immunity

372Telecommunications
372VIIIComputer Communications
372k1339Civil Liabilities;  Illegal or Improper 
Purposes
372k1344Persons and entities liable;  immunity

Congress has established a general rule that 
providers of interactive computer services are 
liable only for speech that is properly 
attributable to them. Communications Decency 
Act of 1996, § 509, 47 U.S.C.A. § 230.

1 Cases that cite this headnote

[8] Telecommunications Persons and entities 
liable;  immunity

372Telecommunications
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Notice of the unlawful nature of the information 
provided is not enough to make it the service 
provider’s own speech, for purposes of liability 
under the Communications Decency Act. 
Communications Decency Act of 1996, § 509, 
47 U.S.C.A. § 230.
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Purposes
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The fact that a website operates a commercial 
business or makes a profit has no relevance to 
the immunity determination of a website under 
Communications Decency Act provision stating 
that a website shall not be treated as the 
publisher of information provided by another 
information content provider. Communications 
Decency Act of 1996, § 509, 47 U.S.C.A. § 230.
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Purposes
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The fact that a website acts in such a manner as 
to encourage the publication of unlawful 
material does not preclude a finding of 
immunity under the Communications Decency 
Act, which states that “no provider or user of an 
interactive computer service shall be treated as 
the publisher or speaker of any information 

provided by another information content 
provider.” Communications Decency Act of 
1996, § 509, 47 U.S.C.A. § 230.

4 Cases that cite this headnote

[11] Telecommunications Persons and entities 
liable;  immunity
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Purposes
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In order to lose the benefit of the exemption 
from liability granted by the Communications 
Decency Act, which states that “no provider or 
user of an interactive computer service shall be 
treated as the publisher or speaker of any 
information provided by another information 
content provider,” based upon content actually 
posted by third parties, a website must 
effectively control the content posted by those 
third parties or take other actions which 
essentially ensure the creation of unlawful 
material. Communications Decency Act of 
1996, § 509, 47 U.S.C.A. § 230.

4 Cases that cite this headnote

[12] Telecommunications Persons and entities 
liable;  immunity
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Purposes
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Internet ticket marketplace did not function as 
an “information content provider” with respect 
to price of concert tickets sold on the website 
that greatly exceeded face value, as, even if 
marketplace had notice of the price, it did not 
“materially contribute” to the price, and thus 
marketplace had immunity under the 
Communications Decency Act from customers’ 
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unfair and deceptive trade practices claims 
based on the price of the tickets; marketplace 
tools were “neutral,” ticket seller had complete 
control over the price at which he chose to resell 
tickets, and marketplace did not act as seller’s 
agent, but simply functioned as a broker by 
putting seller and customers in contact in order 
to facilitate sale at seller’s price. 
Communications Decency Act of 1996, § 509, 
47 U.S.C.A. § 230; West’s N.C.G.S.A. § 
14–344.
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[13] Telecommunications Persons and entities 
liable;  immunity

372Telecommunications
372VIIIComputer Communications
372k1339Civil Liabilities;  Illegal or Improper 
Purposes
372k1344Persons and entities liable;  immunity

The immunity provided by the Communications 
Decency Act to a provider of information 
actually provided by another content provider is 
not defeated by evidence tending to show that 
the website had notice of the unlawful posting, 
is not affected by the fact that a website attempts 
to earn a profit, and is not subject to any liability 
on the basis of “reasonable foreseeability” or 
“willful blindness” analysis. Communications 
Decency Act of 1996, § 509, 47 U.S.C.A. § 230.

[14] Public Amusement and Entertainment
Ticket pricing;  scalping
Telecommunications Persons and entities 
liable;  immunity

315TPublic Amusement and Entertainment
315TIIIRight of Admission or Accommodation; 
 Tickets
315Tk68Sale, Resale or Transfer of Tickets in 
General
315Tk70Ticket pricing;  scalping
372Telecommunications
372VIIIComputer Communications
372k1339Civil Liabilities;  Illegal or Improper 

Purposes
372k1344Persons and entities liable;  immunity

Internet ticket marketplace was not a seller or 
the seller’s agent, and thus was not liable for 
allegedly excessive fees which concert ticket 
seller charged for tickets; seller offered tickets 
for resale, marketplace did not act as seller’s 
agent but rather provided an independent 
brokerage function, and fees marketplace 
charged related to its own services rather than 
services provided by the actual seller. West’s 
N.C.G.S.A. § 14–344.
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**551 Appeal by defendant from judgment entered 4 
March 2011 by Judge Ben F. Tennille in Guilford County 
Superior Court. Heard in the Court of Appeals 4 
December 2011.
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ERVIN, Judge.

*228 Defendant StubHub appeals from an order granting 
summary judgment in favor of Plaintiffs Jeffrey A. and 
Lisa S. Hill with respect to their claim that Defendant 
engaged in unfair or deceptive trade practices by violating 
the provisions of N.C. Gen.Stat. § 14–344. On appeal, 
Defendant argues that Plaintiffs’ “ticket scalping” claim is 
barred by 47 U.S.C. § 230 and that Defendant did not 
violate the “fee” provisions of N.C. Gen.Stat. § 14–344. 
After careful consideration of Defendant’s challenges to 
the trial court’s order in light of the record and the 
applicable law, we conclude that the trial court’s order 
should be reversed.
 

*229 I. Background

A. Substantive Facts

Defendant operates an online marketplace that enables 
third parties to buy and sell tickets to sporting contests, 
concerts, and similar events. Among other things, 
Defendant serves as an intermediary between buyers and 
sellers in order to facilitate transactions in which the 
identities of the buyer and the seller are not disclosed to 
each other. As part of that process, sellers are provided 
with prepaid FedEx™ labels for shipping tickets; a 
guarantee of payment even if the buyer uses an invalid or 
fraudulent credit card; and the assurance that Defendant 
will assist in resolving any customer service issues that 
might arise. On the other hand, buyers are assured that 
they will receive valid tickets, or tickets of the same or 
equal value, in a timely manner.
 
In order to consummate a transaction using Defendant’s 
website, a person must first create a user account, a 
process that requires the person to provide personal 
information and agree to abide by the terms and 
conditions set out in a User Agreement. The User 
Agreement requires the user to agree to refrain from 
“us[ing] this Site for unlawful purposes or in an unlawful 
manner” and “to comply with all applicable local, state[,] 
federal and international laws, statutes and regulations 
regarding use of the Site and the selling of tickets,” 
including regulations governing the “selling value of the 
tickets.”1

 1 In addition, Defendant provided notice that ticket 
scalping is illegal in North Carolina and reminded 
potential buyers that the price of tickets sold through its 
website might exceed face value. However, Defendant 
also instructed potential sellers not to show the face 
value of the tickets that they were attempting to resell.

In the event that a ticket sale occurs, Defendant charges 
both parties for its services, with 10% of the ticket price 
deducted from the proceeds that would otherwise be 
payable to the seller and 15% of the ticket price, plus a 
shipping fee, added to the buyer’s total cost. Defendant 
calculates the total amount due and provides the buyer 
with that information, processes the buyer’s payment, and 
remits the amount at which the ticket sold, less 
Defendant’s fee, to the seller. As a result, the seller does 
not receive the buyer’s credit card information and the 
buyer does not learn the identity of the seller.
 
In September, 2007, Plaintiffs decided to buy tickets to a 
“Miley Cyrus as Hannah Montana” concert to be held at 
the Greensboro Coliseum in November, 2007. After 
unsuccessfully attempting to *230 purchase tickets to this 
event using the Coliseum’s website, Ms. Hill purchased 
four tickets to the concert through Defendant’s website 
for $149.00 each. In addition to the aggregate ticket price, 
Plaintiffs paid a shipping charge of $11.95 and a fee for 
Defendant’s services of **553 $59.60, increasing the total 
amount of her order to $667.55. Tickets to the Hannah 
Montana concert had a face value of $56.00 apiece.
 
The tickets that Ms. Hill purchased were sold by Justin 
Holohan, an accountant living in Massachusetts who had 
sold hundreds of tickets using Defendant’s website. Mr. 
Holohan owned the tickets in question and selected the 
sale price. Mr. Holohan did not remember if he used any 
pricing information function available through 
Defendant’s website to arrive at the price he selected for 
the tickets purchased by Ms. Hill.
 
At the time that he registered to use Defendant’s website, 
Mr. Holohan provided various items of personal 
information and agreed to abide by Defendant’s User 
Agreement. In the event that a prospective buyer offered 
to purchase a ticket that Mr. Holohan had listed on 
Defendant’s website, he would receive an email from 
Defendant asking if he wanted to accept the offer. If Mr. 
Holohan accepted the buyer’s offer, he would print out a 
prepaid FedEx™ label and use that label to ship the 
tickets to the purchaser. Defendant functioned as an 
intermediary between the purchasers and Mr. Holohan, 
collected credit card information from buyers, and 
provided him with a marketplace in which he could sell 
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tickets “to an anonymous party.”
 

B. Procedural History

On 17 October 2007, Plaintiffs filed a complaint, both 
individually and as representatives of a proposed class 
consisting of “all others similarly situated,” against 
Defendant; “John Doe Seller 1,” the individual who sold 
the Hannah Montana tickets to Ms. Hill; and “John Doe 
Sellers 2,” other sellers of tickets using Defendant’s 
website. In their complaint, which was subsequently 
amended on two occasions to assert additional factual 
allegations concerning the manner in which Defendant’s 
website operated and to substitute Mr. Holohan for “John 
Doe Seller 1,” Plaintiffs alleged that they had purchased 
four tickets to the Hannah Montana concert at 
substantially in excess of face value and that the 
Defendant’s fee exceeded $3.00 per ticket. As a result, 
Plaintiffs claimed that they were entitled to recover 
compensatory and punitive damages based upon 
Defendant’s alleged violation of N.C. Gen.Stat. § 14–344, 
a statute making it unlawful to sell a ticket for more than 
$3.00 over its face value; Defendant’s decision, *231 
along with the other defendants, to participate in a civil 
conspiracy to violate N.C. Gen.Stat. § 14–344; tortious 
action in concert by Defendant and the other defendants; 
and the fact that Defendant had allegedly engaged in an 
unfair and deceptive trade practice in violation of N.C. 
Gen.Stat. § 75–1.1.
 
On 21 April 2008, Defendant moved for dismissal of 
Plaintiffs’ complaint pursuant to N.C. Gen.Stat. § 1A–1, 
Rule 12(b)(6) on the grounds that “Section 230 of the 
Communications Decency Act (47 U.S.C. § 230) 
preempts the application of state law and provides a 
complete immunity to Plaintiffs’ claims.” On 21 July 
2008, the trial court entered an order dismissing all of 
Plaintiffs’ claims except for their unfair and deceptive 
trade practices claim.
 
On 3 September 2008, Defendant filed an answer to 
Plaintiffs’ complaint in which it denied the material 
allegations set out in that pleading and asserted various 
affirmative defenses, including a contention that 
Plaintiffs’ claim was barred by 47 U.S.C. § 230. On 25 
October 2010, Plaintiffs filed a motion for summary 
judgment. On 4 March 2011, the trial court entered an 
order determining that Defendant was not entitled to 
immunity from liability pursuant to 47 U.S.C. § 230, that 
Defendant had violated N.C. Gen.Stat. § 14–344, that 

Defendant’s conduct constituted an unfair and deceptive 
trade practice, and that Plaintiffs were entitled to 
judgment in their favor in an undetermined amount with 
respect to the individual claims that they had lodged 
against Defendant pursuant to N.C. Gen.Stat. § 75–1.1. 
Defendants noted an appeal to this Court from the trial 
court’s order.
 

II. Legal Analysis

A. Appealability

[1] [2] According to N.C. Gen.Stat. § 1A–1, Rule 54(a), a 
“judgment is either interlocutory or the final 
determination of the rights of the parties.” “An 
interlocutory order is one made during the pendency of an 
action, which does not dispose of the case, but leaves 
**554 it for further action by the trial court in order to 
settle and determine the entire controversy.” (Veazey v. 
Durham, 231 N.C. 357, 362, 57 S.E.2d 377, 381, reh’g 
denied, 232 N.C. 744, 59 S.E.2d 429 (1950)). Given that 
the trial court’s order granted summary judgment in favor 
of Plaintiffs with respect to their individual claims 
without making a specific damage award or addressing 
Plaintiffs’ request for class certification, the order from 
which Defendant has attempted to appeal is clearly 
interlocutory in nature.
 
[3] [4] *232 As a general proposition, “there is no right of 
immediate appeal from interlocutory orders and 
judgments.” Travco Hotels v. Piedmont Natural Gas Co., 
332 N.C. 288, 291, 420 S.E.2d 426, 428 (1992) (citing 
Goldston v. American Motors Corp., 326 N.C. 723, 725, 
392 S.E.2d 735, 736 (1990)). However, immediate 
appellate review of an interlocutory order is available 
“when the trial court enters a final judgment as to one or 
more, but fewer than all, claims or parties and certifies 
that there is no just reason for delay” pursuant to N.C. 
Gen.Stat. § 1A–1, Rule 54(b) or when “the interlocutory 
order affects a substantial right” under N.C. Gen.Stat. § 
1–277(a) and N.C. Gen.Stat. § 7A–27(d). Sharpe v. 
Worland, 351 N.C. 159, 161–62, 522 S.E.2d 577, 579 
(1999) (citing DKH Corp. v. Rankin–Patterson Oil Co., 
348 N.C. 583, 585, 500 S.E.2d 666, 668 (1998), and 
Oestreicher v. Stores, 290 N.C. 118, 121–22, 225 S.E.2d 
797, 800 (1976)). Although the trial court appears to have 
attempted to include a certification pursuant to N.C. 
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Gen.Stat. § 1A–1, Rule 54(b) in its summary judgment 
order and although Defendant contends that the trial 
court’s order is immediately appealable on “substantial 
right” grounds pursuant to N.C. Gen.Stat. § 1–277(a) and 
N.C. Gen.Stat. § 7A–27(d), we need not determine 
whether the trial court’s summary judgment order is 
appealable as a matter of right since we have decided to 
assert jurisdiction over this case on other grounds.
 
On 24 March 2011, Defendant filed a petition for 
certiorari requesting that, in the event that we concluded 
that the trial court’s summary judgment order was not 
immediately appealable, we grant certiorari because the 
principal issue before the Court was the extent, if any, to 
which Defendant was immune from liability pursuant to 
47 U.S.C. § 230; because immediate review in this 
instance would promote judicial economy; and because 
the present case involves issues of first impression in 
North Carolina. Although Plaintiffs opposed Defendant’s 
request for the issuance of a writ of certiorari, we 
conclude, in the exercise of our discretion, that granting 
the requested writ of certiorari would further the interests 
of justice in this case. Stetser v. TAP Pharm. Prods., Inc., 
165 N.C.App. 1, 12, 598 S.E.2d 570, 578–79 (2004) 
(granting certiorari review given “the significant impact 
of this lawsuit, the importance of the issues involved and 
the need for efficient administration of justice”). As a 
result, we conclude that the requested writ of certiorari 
should be issued and that Defendant’s challenges to the 
trial court’s summary judgment order should be reviewed 
on the merits.
 

*233 B. Standard of Review

A trial court properly grants summary judgment “if the 
pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact 
and that any party is entitled to a judgment as a matter of 
law.” N.C. Gen.Stat. § 1A–1, Rule 56(c). “A party 
moving for summary judgment may prevail if it meets the 
burden (1) of proving an essential element of the 
opposing party’s claim is nonexistent, or (2) of showing 
through discovery that the opposing party cannot produce 
evidence to support an essential element of his or her 
claim.” Lowe v. Bradford, 305 N.C. 366, 369, 289 S.E.2d 
363, 366 (1982) (citations omitted). “[O]nce the party 
seeking summary judgment makes the required showing, 
the burden shifts to the nonmoving party to produce a 
forecast of evidence demonstrating specific facts, as 

opposed to allegations, showing that he can at least 
establish a prima facie case at trial.” Gaunt v. Pittaway, 
139 N.C.App. 778, 784–85, 534 S.E.2d 660, 664, disc. 
review denied, 353 N.C. 262, 546 S.E.2d 401 (2000), cert. 
denied, 353 N.C. 371, 547 S.E.2d 810, cert. denied, 534 
U.S. 950, 122 S.Ct. 345, 151 L.Ed.2d 261 (2001). A 
**555 trial court’s decision to grant a summary judgment 
motion is reviewed on a de novo basis. Va. Electric and 
Power Co. v. Tillett, 80 N.C.App. 383, 385, 343 S.E.2d 
188, 191, cert. denied, 317 N.C. 715, 347 S.E.2d 457 
(1986). As a result of the fact that the record does not, as 
the parties appear to agree, disclose the presence of any 
genuine issue of material fact, the ultimate question for 
our consideration is whether the trial court appropriately 
concluded that Plaintiffs were entitled to judgment as a 
matter of law with respect to their individual unfair and 
deceptive trade practices claim.
 

C. Substantive Legal Issues

1. Introduction

The undisputed record evidence establishes that the face 
value of each of the tickets at issue here was $56 and that 
each ticket that Mr. Holohan sold to Ms. Hill cost $149, a 
figure that substantially exceeded the limitation on 
secondary sales set out in N.C. Gen.Stat. § 14–344 
(providing that “[a]ny person, firm, or corporation shall 
be allowed to add a reasonable service fee to the face 
value of the tickets sold” in an amount “not [to] exceed 
three dollars ($3.00) for each ticket” and that “[a]ny 
person, firm or corporation which sells or offers to sell a 
ticket for a price greater than the price permitted by *234 
this section ... shall be guilty of a Class 2 misdemeanor”);2 
that Mr. Holohan owned the tickets, established the sale 
price, and received the sales proceeds, less Defendant’s 
10% service charge; and that Plaintiffs paid a shipping 
charge and service fee to Defendant. According to 
Plaintiffs, the trial court correctly determined that 
Defendant violated N.C. Gen.Stat. § 14–344 on the 
grounds that (1) Defendant sold the tickets for an amount 
in excess of the statutorily prescribed maximum and that 
(2) Defendant charged an excessive buyer’s fee. In 
response, Defendant contends that it did not sell the 
tickets to Ms. Hill, so that it was not subject to limitations 
on the amount of permissible fees set out in N.C. 
Gen.Stat. § 14–344. In addition, Defendant argues that it 
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may not be held liable to Plaintiffs based upon the price at 
which Mr. Holohan chose to sell his tickets in light of the 
immunity provisions set out in 47 U.S.C. § 230. In 
response, Plaintiffs argue that Defendant should be 
deemed responsible for developing the relevant content 
that appeared on its website, which consists of the price at 
which Mr. Holohan elected to sell his tickets, so that the 
exemption from liability created by 47 U.S.C. § 230 does 
not apply. In granting summary judgment in favor of 
Plaintiffs, the trial court determined that Defendant was at 
least partially responsible for the sale price that Mr. 
Holohan established and had, for that reason, been 
“stripped of any immunity” arising under 47 U.S.C. § 230 
and that Defendant was subject to the fee limitations set 
out in N.C. Gen.Stat. § 14–344. After carefully 
scrutinizing the record and studying the applicable law, 
we conclude (1) that a proper inquiry into the extent to 
which Defendant is entitled to claim immunity from 
liability pursuant to 47 U.S.C. § 230 must focus upon the 
specific content at issue in this case, which is the price at 
which Mr. Holohan sold the tickets to Ms. Hill; (2) that, 
after construing the provisions of 47 U.S.C. § 230 in light 
of the facts of this case, Defendant is entitled to immunity 
from any liability arising from the ticket price established 
by Mr. Holohan; and (3) that Defendant did not “sell” the 
tickets to Ms. Hill or act as the seller’s agent, thereby 
falling outside the scope of the fee limitation provision set 
out in N.C. Gen.Stat. § 14–344. As a result, we conclude 
that the trial court’s order should be reversed and that this 
case should be remanded to the trial court for the entry of 
summary judgment in favor of Defendant.
 2 After Plaintiffs initiated the present case, the General 

Assembly amended N.C. Gen.Stat. § 14–344 and added 
N.C. Gen.Stat. § 14–344.1 to exempt internet ticket 
sales accompanied by a ticket assurance guarantee from 
the strictures otherwise established by that statutory 
provision.

*235 2. 47 U.S.C. § 230(c)(1)

The central issue before the trial court was the extent, if 
any, to which Plaintiffs’ claims were barred by 47 U.S.C. 
§ 230, which provides that “[n]o provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider.” As a result, the 
proper resolution of **556 this case hinges upon the 
manner in which 47 U.S.C. § 230 should be interpreted.
 
[5] [6] In the event that issues arising in a case pertain to 

federal statutes, we are bound by the Supreme Court of 
the United States’ interpretation of the federal statutes 
involved. Bouligny, Inc. v. Steelworkers, 270 N.C. 160, 
174, 154 S.E.2d 344, 356 (1967) (“a decision of the 
Supreme Court of the United States, construing an act of 
Congress, is conclusive and binding on this court.”) On 
the other hand, “North Carolina appellate courts are not 
bound, as to matters of federal law, by decisions of 
federal courts other than the United States Supreme 
Court.” Enoch v. Inman, 164 N.C.App. 415, 420–21, 596 
S.E.2d 361, 365 (2004) (citing Security Mills v. Trust Co., 
281 N.C. 525, 529, 189 S.E.2d 266, 269 (1972)). 
However, although they are “not binding on North 
Carolina’s courts, the holdings and underlying rationale of 
decisions rendered by lower federal courts may be 
considered persuasive authority in interpreting a federal 
statute.” McCracken & Amick, Inc. v. Perdue, 201 
N.C.App. 480, 488, n. 4, 687 S.E.2d 690, 695 n. 4 (2009) 
(citing Security Mills, 281 N.C. at 529, 189 S.E.2d at 
269), disc. review denied, 364 N.C. 241, 698 S.E.2d 400 
(2010). As a result of the fact that the United States 
Supreme Court has not yet addressed the scope of the 
immunity from liability made available by 47 U.S.C. § 
230 and the fact that neither this Court nor the Supreme 
Court of North Carolina have, as of the present date, had a 
chance to construe 47 U.S.C. § 230, we will look to 
decisions of the lower federal courts and other state courts 
that we deem persuasive in attempting to properly 
interpret the relevant statutory language.
 
As the United States Court of Appeals for the Fourth 
Circuit has noted:

... Congress carved out a sphere of immunity from state 
lawsuits for providers of interactive computer 
services[.] ... [47 U.S.C.] § 230 prohibits a “provider or 
user of an interactive computer service” from being 
held responsible “as the publisher or speaker of any 
information provided by another information content 
provider.” § 230(c)(1).

 *236 Nemet Chevrolet, Ltd. v. Consumeraffairs.com, 
Inc., 591 F.3d 250, 254 (4th Cir.2009) (citing Zeran v. 
America Online, Inc., 129 F.3d 327, 330 (4th Cir.1997), 
cert. denied, 524 U.S. 937, 118 S.Ct. 2341, 141 L.Ed.2d 
712 (1998)).

Although this court has not previously interpreted [47 
U.S.C. § ] 230, we do not write on a blank slate. The 
other courts that have addressed these issues have 
generally interpreted Section 230 immunity broadly, so 
as to effectuate Congress’s “policy choice ... not to 
deter harmful online speech through the ... route of 
imposing tort liability on companies that serve as 
intermediaries for other parties’ potentially injurious 
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messages.” ... In light of these policy concerns, we too 
find that Section 230 immunity should be broadly 
construed.

Universal Communication v. Lycos, Inc., 478 F.3d 413 
418–19 (1st Cir.2007) (quoting Zeran at 330–31 and 
citing Carafano v. Metrosplash.com, Inc., 339 F.3d 1119, 
1123–24 (9th Cir.2003), and Ben Ezra, Weinstein, & Co. 
v. America Online Inc., 206 F.3d 980, 985, n. 3 (10th 
Cir.2000), cert. denied, 531 U.S. 824, 121 S.Ct. 69, 148 
L.Ed.2d 33 (2000)).
 
[7] “The language of § 230 sets forth three criteria to 
qualify for the immunity provided. First, immunity is 
available only to a ‘provider or user of an interactive 
computer service.’ 47 U.S.C.A. § 230(c)(1). Second, the 
liability must be based on the defendant having acted as a 
‘publisher or speaker.’ Ibid. Third, immunity can be 
claimed only with respect to ‘information provided by 
another information content provider.’ ” Milgram v. 
Orbitz Worldwide, Inc., 419 N.J.Super. 305, 317, 16 A.3d 
1113, 1120–21 (2010). According to 47 U.S.C. § 
230(f)(3), “[t]he term ‘information content provider’ 
means any person or entity that is responsible, in whole or 
in part, for the creation or development of information 
provided through the Internet or any other interactive 
computer service.” As the Fourth Circuit explained in 
Nemet Chevrolet:

Assuming a person meets the 
statutory definition of an 
“interactive computer service 
provider,” the scope of § 230 
immunity **557 turns on whether 
that person’s actions also make it 
an “information content provider.” 
... Congress thus established a 
general rule that providers of 
interactive computer services are 
liable only for speech that is 
properly attributable to them.

Nemet at 254 (citing Lycos, 478 F.3d at 419; Doe v. 
MySpace, Inc., 528 F.3d 413, 418–19 (5th Cir.2008), cert. 
denied, 555 U.S. 1031, 129 S.Ct. 600, 172 L.Ed.2d 456 
(2008), Chicago Lawyers’ for Civil Rights v. *237 
Craigslist, 519 F.3d 666, 672 (7th Cir.2008); and Zeran, 
129 F.3d at 330–31). Given that the record clearly 
establishes that Defendant operates an “interactive 
computer service” and that Plaintiff’s claim is predicated 
on the theory that Defendant should be held responsible 

for content, in the form of a ticket price that substantially 
exceeded face value, published on its website, the relevant 
issue is whether Defendant functioned as an “ information 
content provider” with respect to the ticket price at issue 
here.
 
In Fair Housing Coun., San Fernando v. Roommates.com, 
521 F.3d 1157 (9th Cir.2008), a leading case concerning 
the scope of the exemption from liability granted by 47 
U.S.C. § 230, which is cited extensively in the trial 
court’s order, the defendant operated a website that 
matched people offering to rent spare rooms with persons 
looking for a place to live. In order to search or post 
information on the site, the user was required to answer a 
series of questions, with the only available responses 
being a set of options provided by the website addressing 
the user’s gender, sexual orientation, family status, and 
roommate preferences as they related to these criteria. 
The user’s responses to these questions became part of his 
or her profile, which could be supplemented with material 
generated exclusively by the user in a box marked 
“Additional Comments.” A number of fair housing 
councils sued the defendant on the grounds that both the 
questionnaire and certain of the users’ additional 
comments violated applicable fair housing statutes by 
allowing users to discriminate on the basis of gender, 
sexual orientation or family status. In evaluating the 
issues raised by the fair housing council’s complaint, the 
United States Court of Appeals for the Ninth Circuit 
initially noted that:

A website operator can be both a service provider and a 
content provider: If it passively displays content that is 
created entirely by third parties, then it is only a service 
provider with respect to that content. But as to content 
that it creates itself, or is “responsible, in whole or in 
part” for creating or developing, the website is also a 
content provider. Thus, a website may be immune from 
liability for some of the content it displays to the public 
but be subject to liability for other content.

Roommates, 521 F.3d at 1162–63 (citing Anthony v. 
Yahoo! Inc., 421 F.Supp.2d 1257, 1262–63 
(N.D.Cal.2006), aff’d 376 Fed.Appx. 775 (9th Cir.2010)). 
In addition, the Ninth Circuit stated that:

*238 [We] interpret the term 
“development” as referring not 
merely to augmenting the content 
generally, but to materially 
contributing to its alleged 
unlawfulness. In other words, a 
website helps to develop unlawful 
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content, and thus falls within the 
exception to section 230, if it 
contributes materially to the alleged 
illegality of the conduct.

Roommates at 1167–68. As a result, in the Ninth Circuit’s 
view, a proper analysis of a defendant’s request for 
immunity based upon 47 U.S.C. § 230 necessarily hinges 
upon the extent to which the website “materially 
contributed” to the development of unlawful content.
 
In analyzing the specific claims that the fair housing 
councils asserted against the website at issue in 
Roommates, the Ninth Circuit held that the website was 
not exempt from liability with respect to the information 
that was posted in response to the specific questions 
posed to persons seeking housing on the grounds that, 
since the website selected the questions and limited the 
range of possible answers, it became an information 
content provider with respect to the information generated 
in response to those questions.

[T]he part of the profile that is 
alleged to offend the Fair Housing 
Act and state **558 housing 
discrimination laws—the 
information about sex, family 
status and sexual orientation—is 
provided by subscribers in response 
to Roommate’s questions, which 
they cannot refuse to answer if they 
want to use defendant’s services. 
By requiring subscribers to provide 
the information as a condition of 
accessing its service, and by 
providing a limited set of 
pre-populated answers, Roommate 
becomes much more than a passive 
transmitter of information provided 
by others; it becomes the 
developer, at least in part, of that 
information.

Roommates at 1166. On the other hand, the Ninth Circuit 
determined that the website was entitled to immunity with 
respect to any claims arising from information set out in 
the “Additional Comments” box, since the users had the 
unlimited ability to determine the content of the material 
that was posted in that location. As a result of the general 
acceptance by other federal and state courts of the rubric 

deemed appropriate in Roommates, the appellate cases 
addressing immunity claims arising under 47 U.S.C. § 
230 have analyzed the specific content alleged to be 
unlawful rather than examining the entire website on a 
more generic basis.
 
*239 According to our research, there have been 
approximately 300 reported decisions addressing 
immunity claims advanced under 47 U.S.C. § 230 in the 
lower federal and state courts. All but a handful of these 
decisions find that the website is entitled to immunity 
from liability. The limited number of decisions which 
decline to find immunity pursuant to 47 U.S.C. § 230 
include Roommates, which we have discussed above, and 
another decision upon which the trial court placed 
particular emphasis, FTC v. Accusearch, Inc., 570 F.3d 
1187 (10th Cir.2009).
 
In Accusearch, the defendant operated a website that 
solicited requests to purchase the phone records of third 
parties, with those records having been obtained through 
the efforts of paid “researchers.” In determining that the 
website was not entitled to immunity from liability 
pursuant to 47 U.S.C. § 230 with respect to that material, 
the United States Court of Appeals for the Tenth Circuit 
held that a website “[wa]s ‘responsible’ for the 
development of offensive content only if it in some way 
specifically encourages development of what is offensive 
about the content.” Accusearch at 1199.

[T]he offending content was the 
disclosed confidential information 
... Accusearch was responsible for 
the development of that content [.] 
... Accusearch solicited requests for 
such confidential information and 
then paid researchers to obtain it.... 
Accusearch knew that its 
researchers were obtaining the 
information through fraud or other 
illegality.

Id. In concluding that the website was not immune from 
liability under 47 U.S.C. § 230, the Tenth Circuit 
emphasized the fact that obtaining the personal phone 
records of third parties is almost always unlawful.3 As a 
result, the relevant portion of the website’s business 
consisted of paying “researchers” to illegally obtain 
information and providing the illegally obtained 
information to its customers, a set of actions which 
deprived the website of the ability to rely on the immunity 
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provided by 47 U.S.C. § 230.
 3 The exceptions to this general rule, which apply to 

situations such as provision of emergency services, 
billing for telecommunications services, and emergency 
situations involving a risk of death, would not be likely 
to stimulate an inquiry from a private person.

The analysis utilized in other decisions holding websites 
liable despite the immunity provisions of 47 U.S.C. § 230 
is similar to that deemed appropriate in Accusearch and 
Roommates. For example, in *240 Jones v. Dirty World 
Entm’t Recordings, LLC, 840 F.Supp.2d 1033, 1037–38 
(E.D.Ky.2012), the website operator was found to have 
participated in the development of defamatory posts by 
appending a “tagline” to the postings of others and adding 
his own comments, actions “which a jury could certainly 
interpret as adopting the preceding allegedly defamatory 
comments.” In other words, once again, liability was 
predicated upon the website’s decision to affirmatively 
adopt or ensure the presentation of unlawful material. As 
a result, we conclude that “ ‘[n]ear-unanimous case law 
holds that Section 230(c) affords immunity to ICSs 
against suits that seek to hold an ICS liable for third-party 
content’ ” and that “courts consistently have **559 held 
that [47 U.S.C.] § 230(c)(1) offers broad immunity for 
ICSs to stimulate robust avenues of speech.” Collins v. 
Purdue University, 703 F.Supp.2d 862, 877 
(N.D.Ind.2010) (quoting Chicago Lawyers’ Comm., Civ. 
Rights v. Craigslist, Inc., 461 F.Supp.2d 681, 689 
(N.D.Ill.2006) (listing a large number of cases upholding 
a finding of immunity pursuant to 47 U.S.C. § 230), aff’d, 
519 F.3d 666 (7th Cir.2008)), partial summary judgment 
granted on other grounds by Collins v. Purdue Univ., 
2011 WL 1107154, 2011 U.S. Dist. LEXIS 31013 
(N.D.Ind. Mar. 23, 2011).
 
[8] The reported decisions construing the immunity 
provisions of 47 U.S.C. § 230 have rejected a number of 
efforts to expand the range of factual situations in which a 
website is deprived of the immunity from liability 
provided by that statutory provision. For example, in 
Zeran, the plaintiff was the victim of a hoax in which

an unidentified person posted a 
message on an AOL bulletin board 
advertising “Naughty Oklahoma 
T–Shirts.” The posting described 
the sale of shirts featuring offensive 
and tasteless slogans related to the 
April 19, 1995, bombing of the 
Alfred P. Murrah Federal Building 
in Oklahoma City. Those interested 

in purchasing the shirts were 
instructed to call “Ken” at Zeran’s 
home phone number[.] ... As a 
result of this anonymously 
perpetrated prank, Zeran received a 
high volume of calls, comprised 
primarily of angry and derogatory 
messages, but also including death 
threats.... [When a radio station 
publicized the post,] Zeran was 
inundated with death threats and 
other violent calls from Oklahoma 
City residents.

Zeran, 129 F.3d at 329. Mr. Zeran sued AOL, arguing 
that it was liable for failing to remove the post after Zeran 
had provided specific notice of the website’s defamatory 
nature. On appeal, the Fourth Circuit upheld the website’s 
immunity claim, stating that:

*241 [Zeran] contends that 
interpreting [47 U.S.C.] § 230 to 
impose liability on service 
providers with knowledge of 
defamatory content on their 
services is consistent with the 
statutory purposes[.] Zeran fails, 
however, to understand the 
practical implications of notice 
liability in the interactive computer 
service context.... Because the 
probable effects of distributor 
liability on the vigor of Internet 
speech and on service provider 
self-regulation are directly contrary 
to § 230’s statutory purposes, we 
will not assume that Congress 
intended to leave liability upon 
notice intact.

Zeran at 333. As a result, “[i]t is, by now, well established 
that notice of the unlawful nature of the information 
provided is not enough to make it the service provider’s 
own speech.” Lycos, 478 F.3d at 420 (citing Zeran, 129 
F.3d at 332–33) (other citation omitted).
 
Similarly, the decisions construing 47 U.S.C. § 230 have 
generally held that, if the tools provided by a website may 
be used to generate either lawful or unlawful content 
depending on decisions made by the user, these tools are 

- 223 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026842684&pubNum=4637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1037
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026842684&pubNum=4637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1037
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026842684&pubNum=4637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1037
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026842684&pubNum=4637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1037
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026842684&pubNum=4637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1037
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026842684&pubNum=4637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1037&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1037
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_10c0000001331
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021672562&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_877
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021672562&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_877
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021672562&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_877
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021672562&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_877
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021672562&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_877
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021672562&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_877&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_877
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010662668&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010662668&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010662668&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010662668&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010662668&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_689
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010662668&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_689
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015486884&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015486884&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875659&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875659&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875659&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875659&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875659&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024875659&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_329&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_329
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_329&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_329
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011514355&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011514355&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_332
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_332
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_332
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997225178&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_332
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Hill v. StubHub, Inc., 219 N.C.App. 227 (2012)
727 S.E.2d 550

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 12

“neutral” and do not implicate the website in the 
development of unlawful content. Thus, in Jurin v. 
Google, Inc., 695 F.Supp.2d 1117 (E.D.Cal.2010), the 
district court held that Google was immune from 
plaintiff’s claims that Google’s website had unlawfully 
used plaintiff’s trademarked name “Styrotrim” as a 
suggested keyword in Google’s “AdWords” program, 
which allows advertisers to bid on the words that appear 
as suggested search terms when a user began a search. 
Although the plaintiff argued that, by providing the 
keyword suggestion tool, Google became an “information 
content provider,” the district court held that:

... Defendant does not provide the 
content of the “Sponsored Link” 
advertisements. It provides a space 
and a service and thereafter charges 
for its service. By suggesting 
keywords to competing advertisers 
Defendant merely helps third 
parties to refine their content.... 
Defendant’s keyword suggestion 
tool hardly amounts to the 
participation necessary to 
disqualify it of CDA immunity. 
Rather it is a “neutral tool,” that 
does nothing more than provide 
options that advertisers could adopt 
or reject at their discretion, thus 
entitling the operator to immunity.

Jurin, 695 F.Supp.2d at 1123 (citing Goddard v. Google, 
Inc., 640 F.Supp.2d 1193, 1197–98 (N.D.Cal.2009)).
 
**560 [9] *242 Moreover, the fact that a website operates 
a commercial business or makes a profit has no relevance 
to the immunity determination. As one district court has 
recently explained:

The complained-of actions taken by Backpage to 
increase the revenues it derives from its website, e.g., 
touting its website as a “highly tuned marketing site” 
and instructing posters of ads on how to best increase 
the impact of those ads, do[ ] not defeat § 230 
immunity. “[T]he fact that a website elicits online 
content for profit is immaterial; the only relevant 
inquiry is whether the interactive service provider 
‘creates’ or ‘develops’ that content.” ... In the instant 
case, to find Backpage to be not immune from suit 
based on M.A.’s allegations about how it structured its 
website in order to increase its profits would be to 

create a for-profit exception to § 230’s broad grant of 
immunity. This the Court may not do.

M.A. v. Vill. Voice, 809 F.Supp.2d 1041, 1050 
(E.D.Mo.2011) (quoting Goddard v. Google, 2008 WL 
5245490, at *1, 2008 U.S. Dist. LEXIS 101890, at *3 
(N.D.Cal.2008), and citing Lycos, 478 F.3d at 420–21) 
(stating that a website operator did not become an 
information content provider “merely because the 
‘construct and operation’ of the web site might have some 
influence on the content of the postings”) and Carafano, 
339 F.3d at 1124 (stating that a questionnaire employed 
by a dating service website to facilitate the creation of 
profiles did not transform the website into an information 
content provider since all content selection decisions were 
made by posters and since no profile would have any 
content in the absence of creative activity by the poster) 
(other citation omitted).
 
[10] Similarly, the fact that a website acted in such a 
manner as to encourage the publication of unlawful 
material does not preclude a finding of immunity pursuant 
to 47 U.S.C. § 230. For example, in Ascentive, LLC v. 
Opinion Corp., 2011 WL 6181452, 2011 U.S. Dist. 
LEXIS 143081 (E.D.N.Y. Dec. 13, 2011), the plaintiff 
claimed that “[the defendant] acted as an ‘information 
content provider’ by, among other things, (1) encouraging 
negative complaints; (2) inviting consumers to post public 
complaints on its website; (3) displaying those negative 
postings as prominently as possible ...; and (4) increasing 
the prominence of [the defendant’s] webpages by various 
allegedly improper means, including by using plaintiffs’ 
[trade]marks.” Ascentive, 2011 WL 6181452, at *20, 
2011 U.S. Dist. LEXIS 143081, at *69. In rejecting this 
contention, the district court held that:

*243 [T]here is simply “no authority for the proposition 
that [encouraging the publication of defamatory 
content] makes the website operator responsible, in 
whole or in part, for the ‘creation or development’ of 
every post on the site.... Unless Congress amends the 
[CDA], it is legally (although perhaps not ethically) 
beside the point whether defendants refuse to remove 
the material, or how they might use it to their 
advantage.”

Ascentive, 2011 WL 6181452, at *20, 2011 U.S. Dist. 
LEXIS 143081, at *69. (quoting Global Royalties, Ltd. v. 
Xcentric Ventures, LLC, 544 F.Supp.2d 929, 933 
(D.Ariz.2008)) (holding that “ripoffreport.com” was not 
an information content provider even though the 
defendants allegedly encouraged defamatory reviews by 
others for their own financial benefit).
 
Finally, the decisions construing 47 U.S.C. § 230 have 

- 224 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021468261&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021468261&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021468261&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021468261&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021468261&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021468261&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019525383&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019525383&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019525383&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019525383&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1197
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025898590&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1050
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025898590&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1050
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025898590&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1050
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025898590&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1050
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675745&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675745&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675745&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675745&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675745&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675745&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011514355&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011514355&pubNum=506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003558766&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_1124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1124
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003558766&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_1124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1124
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003558766&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_1124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1124
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003558766&pubNum=0000506&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_506_1124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1124
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=0000999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026673942&pubNum=999&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015395283&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_933&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_933
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015395283&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_933&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_933
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015395283&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_933&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_933
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015395283&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_933&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_933
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015395283&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_933&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_933
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015395283&pubNum=0004637&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=RP&fi=co_pp_sp_4637_933&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_933
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS230&originatingDoc=I771e335067f211e18b1ac573b20fcfb7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Hill v. StubHub, Inc., 219 N.C.App. 227 (2012)
727 S.E.2d 550

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 13

declined invitations to exempt the “negligent publishing” 
of offensive or unlawful content from the protections 
afforded by 47 U.S.C. § 230. For example, in Dart v. 
Craigslist, Inc., 665 F.Supp.2d 961, 967–68 
(N.D.Ill.2009), the plaintiff, who served as the Sheriff of 
Cook County, sued Craigslist on the basis of allegations 
that the website’s adult section constituted a public 
nuisance. After noting that “Sheriff Dart’s complaint 
could be construed to allege ‘negligent publishing,’ ” the 
district court rejected any contention that negligence 
sufficed to overcome the immunity granted by 47 U.S.C. 
§ 230, noting that “[a] claim against an online service 
provider for negligently publishing harmful information 
created by its users treats the defendant as the ‘publisher’ 
of that information.” (citing Chicago Lawyers’ 
Committee, 461 F.Supp.2d 681, and Barnes v. **561 
Yahoo!, Inc., 570 F.3d 1096 (9th Cir.2009) (other citation 
omitted)). As a result, the reported decisions construing 
47 U.S.C. § 230 have treated the relevant statutory 
language as creating a broad exemption from liability 
even when the substantive facts underlying a plaintiff’s 
claim are compelling. See, e.g., M.A., 809 F.Supp.2d 1041 
(holding that immunity was available pursuant to 47 
U.S.C. § 230 despite the fact that a minor was subjected 
to sex trafficking as the result of ads placed on 
defendant’s website) and Barnes, 570 F.3d at 1098 
(holding that immunity was available pursuant to 47 
U.S.C. § 230 based upon a website’s failure to remove 
defamatory postings despite the fact that the “case stems 
from a dangerous, cruel, and highly indecent use of the 
internet for the apparent purpose of revenge”).
 
[11] Thus, after carefully reviewing decisions such as 
Roommates and Accusearch, in which websites were 
deprived of the opportunity to claim immunity under 47 
U.S.C. § 230, we conclude that:

*244 Those cases ... are easily distinguishable [from 
the present case]. In Roommates.com, the non-parties 
providing the data were required to post actionable 
material to the defendant website as a condition of use, 
and the website’s “work in developing the 
discriminatory questions, discriminatory answers and 
discriminatory search mechanism [was] directly related 
to the alleged illegality of the site.” ... This case also 
differs considerably from Accusearch Inc., where the 
defendant website paid researchers to obtain 
information for the site to disseminate that “would 
almost inevitably require [the researcher] to violate the 
Telecommunications Act or to circumvent it by fraud 
or theft.” There is no comparable allegation against 
[Defendant].

Shiamili v. Real Estate Group of New York, 17 N.Y.3d 
281, 292, 929 N.Y.S.2d 19, 952 N.E.2d 1011, 1019 

(2011) (quoting Roommates, 521 F.3d at 1172 and 
Accusearch Inc., 570 F.3d at 1191–92). For that reason, 
we further conclude that, in order to lose the benefit of the 
exemption from liability granted by 47 U.S.C. § 230 
based upon content actually posted by third parties, an 
analysis of the results reached in persuasive decisions 
from other jurisdictions establishes that, in order to 
“materially contribute” to the creation of unlawful 
material, a website must effectively control the content 
posted by those third parties or take other actions which 
essentially ensure the creation of unlawful material. 
Although the record might support a determination that 
Defendant encouraged the posting of “market-based” 
prices on its website or was cognizant of the risk that 
tickets sold on its website would be priced in excess of 
face value, such evidence does not suffice to support a 
conclusion that Defendant’s website essentially ensured 
that unlawful content would be posted.
 

3. Analysis of Trial Court’s Order

[12] Although the trial court concluded that Defendant was 
“in total control of the transaction” and stated that “[t]he 
only thing [that Defendant] does not do is enter the actual 
price or make the final price decision for most sellers,” 
the undisputed evidence establishes that Mr. Holohan was 
the owner of the Hannah Montana tickets that Ms. Hill 
purchased and that Mr. Holohan, rather than Defendant, 
set the price of the tickets. The trial court did not 
determine, and the record does not indicate, that 
Defendant priced the tickets, directed or required Mr. 
Holohan to charge a particular ticket price, or acted as Mr. 
Holohan’s agent in making that determination. As a 
result, we *245 conclude, consistently with the 
undisputed evidence and the language of the trial court’s 
order, that Defendant was not “responsible, in whole or in 
part,” for creating or developing the content at issue here, 
which is the price at which Mr. Holohan sold his tickets, 
and, for that reason, that Defendant is immune from 
liability pursuant to 47 U.S.C. § 230 as the result of 
claims based upon that particular content.
 
A careful review of the trial court’s order reflects that, 
instead of focusing upon the specific content at issue in 
this case, the trial court determined that Defendant’s 
website, considered as a whole, was not entitled to 
immunity from liability pursuant to 47 U.S.C. § 230. As 
part of this process, the trial court placed considerable 
emphasis on certain business practices in which 
Defendant **562 engaged and certain features of 
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Defendant’s website that the trial court believed to 
encourage the reselling of tickets at a price substantially 
above face value. Reduced to its essence, the trial court’s 
analysis rests upon the belief that, since Defendant’s 
“business model” and various features of Defendant’s 
website tended to provide incentives for the selling of 
tickets at a price above face value, the website, viewed in 
its entirety, was not immune from liability pursuant to 47 
U.S.C. § 230. We conclude, however, that the trial court’s 
“entire website” approach was fatally flawed in a number 
of respects.
 
In the course of adopting this erroneous “entire website” 
approach, the trial court discussed the features that 
Defendant made available to ticket sellers who sold large 
numbers of tickets and addressed the impact that actions 
taken by such “large sellers” might have on ticket prices. 
However, the undisputed record evidence establishes that 
Mr. Holohan was not a “large seller,” so those features 
had no impact on the generation of the allegedly unlawful 
content. Similarly, the trial court discussed contracts 
between Defendant and musical performers despite the 
fact that such agreements had nothing to do with the 
present transaction. As a result, this aspect of the trial 
court’s reasoning simply had no bearing on the required 
immunity analysis.
 
The trial court also predicated its determination that 
Defendant was not entitled to take advantage of the 
immunity made available by 47 U.S.C. § 230 based, at 
least in part, upon the nature of the various customer 
service features that were made available through 
Defendant’s website. According to the trial court, 
Defendant “controlled” the transaction by acting as an 
intermediary between buyer and seller. In addition, the 
trial court noted that Defendant offered *246 both buyers 
and sellers certain guarantees and assumed responsibility 
for handling the mechanics required to complete the 
transaction. The extent to which the features made 
available by Defendant are worth the fee that Defendant 
charges for its services is a decision which must be made 
by each individual buyer and seller. However, none of 
these features had any impact on the extent to which Mr. 
Holohan had complete control over the price at which he 
chose to resell the Hannah Montana tickets at issue here, 
rendering those features irrelevant for purposes of 
determining the extent to which Defendant was entitled to 
immunity pursuant to 47 U.S.C. § 230.
 
In addition, the trial court discussed the pricing tools 
available to users of Defendant’s website and suggested 
that these tools encouraged sellers to price tickets 
unlawfully. A number of the tools mentioned in the trial 
court’s order were only available to large volume sellers, 

such as assistance in uploading tickets in bulk or 
calculating the desired price, and had no bearing on Mr. 
Holohan’s pricing decisions for that reason. However, 
certain other features upon which the trial court relied 
were more widely available, such as the information that 
Defendant provided to sellers concerning the prices at 
which tickets to the same event had been sold by others. 
The pricing feature in question is, however, a 
prototypically “neutral tool,” since that feature merely 
provided additional information to sellers without 
suggesting, much less requiring, that they should adjust 
the prices that they were charging for certain tickets. As a 
result, none of these aspects of the trial court’s factual 
analysis operated to deprive Defendant of the immunity 
established by 47 U.S.C. § 230.
 
[13] Aside from its reliance upon information that did not 
bear upon the price that Mr. Holohan charged Ms. Hill for 
tickets to the Hannah Montana concert, the trial court’s 
decision rests upon certain legal conclusions that are 
inconsistent with the decisions reached by other courts 
whose reasoning we find persuasive. For example, the 
trial court stated that “[c]onscious disregard by an internet 
service provider of known and persistent violations of law 
by content providers may impact the courts’ 
determinations of the service provider’s claim to 
immunity, especially where the ISP profits from the 
violations,” and that the use of Defendant’s “website to 
scalp tickets in violation of North Carolina law was a 
predictable consequence of [Defendant’s] business 
model.” As we have already demonstrated, however, the 
prevailing tendency among decisions construing **563 
the relevant statutory language is to hold that the 
immunity provided by 47 U.S.C. § 230 is (1) not defeated 
by evidence tending to show that *247 the website had 
notice of the unlawful posting; (2) not affected by the fact 
that a website attempts to earn a profit; and (3) not subject 
to any liability on the basis of “reasonable foreseeability” 
or “willful blindness” analysis. Thus, the fact that 
Defendant may have been on notice that its website could 
be used to make unlawful sales and that certain of 
Defendant’s practices may have provided incentives for 
the overpricing of certain tickets does not support a 
decision stripping Defendant of its immunity under 47 
U.S.C. § 230.
 
In its order, the trial court also placed considerable 
reliance upon NPS, LLC v. StubHub, Inc., 2009 WL 
995483, 2009 Mass.Super. LEXIS 97 (2009), a decision 
rendered by a trial court judge in Massachusetts. In NPS, 
the trial court denied Defendant’s motion for summary 
judgment directed toward the plaintiff’s intentional 
interference with advantageous relations claim. In that 
case, although denying that it had acted on the basis of an 
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improper motive, the defendant “essentially concede[d]” 
that it had knowingly induced season ticket holders to 
breach their contract with the plaintiff, a professional 
football team. Aside from the fact that the evidentiary and 
procedural context present in NPS is substantially 
different from that before the Court in this case, we 
simply do not find the reasoning employed by NPS 
persuasive, believe that it is inconsistent with the 
decisions concluding that knowledge of unlawful content 
does not strip a website of the immunity from liability 
granted under 47 U.S.C. § 230, and decline to follow it in 
deciding the present case.4

 4 Similarly, the decision of the United States Court of 
Appeals for the Seventh Circuit in City of Chicago v. 
StubHub!, Inc., 624 F.3d 363 (7th Cir.2010), has no 
real bearing upon the proper resolution of this case 
given that the issue before the Seventh Circuit in that 
case was the extent, if any, to which Defendant was 
required to remit certain taxes rather than the extent, if 
any, to which Defendant was liable for allegedly 
unlawful third party content.

Finally, the trial court discussed a hypothetical situation 
in reaching its decision that we believe to be readily 
distinguishable from the facts of this case. In its order, the 
trial court stated that, “if a StubHub employee offered to 
sell another person’s tickets to the ACC Tournament at 
scalper’s prices in front of the coliseum, that employee 
would have violated the statute even though they did not 
set the price for the owner.” However, unlike the situation 
posited in the trial court’s hypothetical, the present record 
contains no indication that Defendant acted as Mr. 
Holohan’s agent in setting the challenged ticket price. 
Instead, the undisputed evidence establishes that 
Defendant simply functioned as a broker, effectively 
putting a buyer and a seller into contact with each other in 
order to facilitate a sale *248 at a price established by the 
seller. As a result, for all of these reasons, we conclude 
that Defendant was entitled to claim the benefit of the 
immunity created by 47 U.S.C. § 230 and that this 
immunity operates to bar Plaintiffs’ individual claim 
stemming from the price at which Ms. Hill purchased 
tickets to the Hannah Montana concert.
 

4. Fees Charged by Defendant

[14] In addition, the trial court concluded that Defendant 
was liable to Plaintiffs for violating N.C. Gen.Stat. § 
14–344 based upon the fees that Defendant charged 

buyers such as Ms. Hill. Although Plaintiffs argue that 
Defendant should be held liable for collecting excessive 
fees as either the seller of the tickets or as the seller’s 
agent, we conclude that the record does not establish that 
Defendant possessed either seller or agent status and 
cannot, for that reason, be held liable to Plaintiffs on 
fee-related grounds.
 
According to the version of N.C. Gen.Stat. § 14–344 
applicable to this case, a person or entity is “allowed to 
add a reasonable service fee to the face value of the 
tickets sold” that “may not exceed three dollars ($3.00) 
for each ticket,” with any person or entity “sell[ing] or 
offer[ing] to sell a ticket for a price greater than” the 
permissible price subject to a criminal sanction. The plain 
language of N.C. Gen.Stat. § 14–344 imposes liability 
upon either the seller or, presumably, the seller’s agents.5 
As we have **564 already indicated, the undisputed 
record evidence shows that Mr. Holohan sold the tickets 
in question, that Defendant provided an independent 
brokerage function rather than acting as Mr. Holohan’s 
agent, and that the fees that Defendant charged related to 
its own services rather than services provided by Mr. 
Holohan. As a matter of fact, the user agreement to which 
Mr. Holohan agreed as a prerequisite for selling tickets on 
Defendant’s website specifically states that “no agency, 
partnership, joint venture, employer-employee or 
franchisor-franchisee relationship is intended or created 
by this Agreement.” As a result, we conclude that the 
undisputed evidence establishes that Defendant was 
neither a ticket seller nor the ticket seller’s agent; that the 
fees that Defendant charges are not, for that reason, 
subject to the strictures of N.C. Gen.Stat. § 14–344; and 
that the trial court erred by making a contrary *249 
determination in the course of granting summary 
judgment in favor of Plaintiffs.
 5 Although Plaintiffs argue that the reference to “[a]ny 

person, firm or corporation” in that portion of N.C. 
Gen.Stat. § 14–344 authorizing the assessment of 
service charges demonstrates that the reach of the 
relevant statutory provision extends beyond sellers and 
their agents, we do not believe that the language in 
question can be read in that manner given that N.C. 
Gen.Stat. § 14–344 only sanctions the assessment of 
fees associated with the sale or resale of tickets.

III. Conclusion

Thus, for the reasons set forth above, we conclude that, 
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under 47 U.S.C. § 230, Defendant is entitled to immunity 
from Plaintiffs’ claim stemming from the sale of tickets to 
the Hannah Montana concert at a price in excess of face 
value and that the fees that Defendant charges for its 
services did not violate N.C. Gen.Stat. § 14–344. In view 
of the fact that Plaintiff’s unfair and deceptive trade 
practices claim hinged upon determinations that 
Defendant was not entitled to immunity pursuant to 47 
U.S.C. § 230 and that Defendant charged fees in excess of 
those authorized by N.C. Gen.Stat. § 14–344, we further 
conclude that the trial court erred by granting summary 
judgment in favor of Plaintiffs with respect to their 
individual claims in reliance upon N.C. Gen.Stat. § 
75–1.1 and that the trial court should, instead, have 
granted summary judgment in favor of Defendant with 
respect to those claims. As a result, the trial court’s order 

should be, and hereby is, reversed and this case should be, 
and hereby is, remanded to Guilford County Superior 
Court for further proceedings not inconsistent with this 
opinion.
 
REVERSED.
 

Judges BEASLEY and THIGPEN concur.

All Citations

219 N.C.App. 227, 727 S.E.2d 550

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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DEFENDANT’S MOTION TO DISMISS AND TO 

STRIKE

Judith Gail Dein, U.S. Magistrate Judge

I. INTRODUCTION

*1 This putative class action arises out of a 150 million 
dollar Ponzi scheme, which was perpetrated by an entity 
known as Millennium Bank and its principal, William 
Wise (“Wise”), and was implemented using accounts that 
had been opened at Washington Mutual Bank (“WaMu”). 

The plaintiffs, Geoffrey A. Hollis, Sharon R. Hollis, 
Edmund J. Mansor and Roberta M. Mansor, claim that 
they and other similarly situated investors were victims of 
the Millennium fraud. In September 2008, WaMu was 
acquired by the defendant, JPMorgan Chase Bank, N.A. 
(“JPMorgan” or “Bank”). By their present lawsuit, the 
plaintiffs are seeking to hold JPMorgan liable for 
allowing Wise and his associates to pursue their 
fraudulent scheme after the Bank allegedly learned of 
their suspicious account activities, and for failing to alert 
authorities and shut down the Millennium-related 
accounts before the wrongdoers could transfer and 
abscond with investor deposits. As set forth in their First 
Amended Verified Class Action Complaint 
(“Complaint”), the plaintiffs have asserted claims against 
the defendant, on behalf of themselves and all others 
similarly situated, for aiding and abetting common law 
fraud (Count I), aiding and abetting conversion (Count II), 
deceit (Counts III and IV) and violation of the California 
Business and Professions Code §§ 17200, et seq. (Count 
V).
 
The matter is presently before the court on the 
“Defendant’s Motion to Dismiss Amended Complaint and 
Motion to Strike” (Docket No. 210), which has been 
brought pursuant to Rules 12(b)(1), 12(b)(6), 9(b) and 
12(f) of the Federal Rules of Civil Procedure. By its 
motion, JPMorgan requests that the court dismiss all 
Counts of the Complaint with prejudice or, in the 
alternative, (1) dismiss the deceit claims set forth in 
Counts III and IV; (2) strike Geoffrey and Sharon Hollis 
as class representatives; (3) modify the proposed class 
period so that it covers only the time period from 
September 25, 2008 to March 9, 2009; and (4) strike all 
allegations that reflect the plaintiffs’ use of privileged 
information. For all the reasons detailed herein, this court 
finds that as presently pleaded the court lacks subject 
matter jurisdiction over all causes of action asserted by 
the Hollises, and that all the plaintiffs have failed to state 
a claim for relief against JPMorgan under any of the legal 
theories set forth in their Complaint. Accordingly, the 
motion to dismiss is ALLOWED. However, the dismissal 
will be without prejudice to the plaintiffs’ ability to file an 
amended complaint within thirty (30) days following the 
date of this decision.
 

II. STATEMENT OF FACTS1

1 Unless otherwise indicated, the facts are derived from 
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the allegations set forth in the Complaint, as well as 
from the documents described in and attached to the 
Complaint. See Alt. Energy, Inc. v. St. Paul Fire & 
Marine Ins. Co., 267 F.3d 30, 33 (1st Cir. 2001) (on a 
motion to dismiss for failure to state a claim pursuant to 
Fed. R. Civ. P. 12(b)(6), court may consider documents 
that are central to the plaintiff’s claims and documents 
that are referred to in the complaint without converting 
the motion into one for summary judgment). For 
purposes of the pending motion, this court has accepted 
all well-pleaded facts as true, and has given the 
plaintiffs the benefit of all reasonable inferences. See 
Castino v. Town of Great Barrington, Civil Action No. 
13-30057-KPN, 2013 WL 6383020, at *1 (D. Mass. 
Dec. 4, 2013) (slip op.) (explaining that motions to 
dismiss under Rule 12(b)(1) are subject to the same 
standard as motions to dismiss under Rule 12(b)(6), and 
that “the court must treat all well-pleaded facts in the 
complaint as true and draw any reasonable inferences in 
the plaintiff’s favor”).

WaMu’s Alleged Involvement in the Millennium Bank 
Scheme

*2 As described above, this case arises out of a Ponzi 
scheme known as “Millennium,” which was carried out 
by Wise and his associates, Jacqueline Hoegel and her 
daughter, Kristi Hoegel (collectively, the “Hoegels”). 
(Compl. at Introduction & ¶¶ 9-10). The scheme involved 
the sale of bogus certificates of deposit bearing 
unrealistically high interest rates to investors located 
primarily in the United States. (Id.). In order to carry out 
their fraudulent enterprise, Wise and the Hoegels opened 
accounts at WaMu in the names of fictitious limited 
liability companies, including UT of S, LLC, United T of 
S, LLC and Sterling I.S., LLC, and used the services of 
two WaMu bank branches located in Napa, California. 
(Id. ¶¶ 15-16). The plaintiffs claim that the perpetrators 
used the WaMu accounts, as well as certain banking 
services, to launder, transfer and ultimately abscond with 
millions of dollars that they had collected from 
unsuspecting investors. (See id. ¶¶ 16-19, 21-22). They 
also claim that they and other similarly situated investors 
were victims of the Millennium fraud. (See id. ¶¶ 52-55).
 
According to the plaintiffs, employees working in 
WaMu’s two Napa, California branches acquired specific 
knowledge of the illegal activities, and willingly assisted 
Wise and the Hoegels in carrying out the Ponzi scheme. 
(Id. ¶¶ 19-22). Allegedly, suspicious activity in the 

Millennium accounts also triggered alerts within WaMu’s 
internal monitoring system, and led to periodic 
investigations by personnel in WaMu’s investigatory units 
beginning as early as 2006. (Id. ¶¶ 23-25). As a result, 
various other individuals working at WaMu allegedly 
learned of the suspicious activity. (See id. ¶¶ 26, 34). 
Nevertheless, the bank took no action to disrupt the Ponzi 
scheme, which was allowed to continue unabated.
 

JPMorgan’s Acquisition of WaMu

On September 25, 2008, the United States Office of Thrift 
Supervision seized WaMu and placed it into receivership 
with the Federal Deposit Insurance Corporation 
(“FDIC”). See Yeomalakis v. F.D.I.C., 562 F.3d 56, 59 
(1st Cir. 2009). On that same day, the FDIC sold certain 
of WaMu’s assets to the defendant, JPMorgan. See id. 
Those assets included the Millennium accounts, as well as 
the two Napa branches where Wise and the Hoegels had 
allegedly been carrying out their fraudulent banking 
activities with the assistance of WaMu’s employees. 
(Compl. ¶¶ 28-29). In addition, JPMorgan took control of 
the WaMu units that had been investigating the 
Millennium accounts and generating documents detailing 
the results of those investigations. (Id. ¶ 25-26, 30). The 
plaintiffs allege that as a result of the acquisition, staff at 
the Napa Valley branch of WaMu became employees of 
JPMorgan, and JPMorgan obtained specific information 
regarding the details of the Millennium scheme. (See id. 
¶¶ 29, 38-50, 56). They also allege that JPMorgan 
acquired actual knowledge of the fraudulent activity 
within about two weeks after purchasing the WaMu 
assets. (See id. ¶¶ 40-50, 77, 83). According to the 
plaintiffs, however, JPMorgan failed to close the 
Millennium accounts or to report the fraud to law 
enforcement until early March 2009, when the Bank 
received a subpoena from the Securities and Exchange 
Commission (“SEC”), which had been conducting its own 
investigation into the Millennium fraud. (See id. ¶¶ 31, 
51, 78, 84, 100). Consequently, Wise and the Hoegels 
were allegedly able to drain the accounts and abscond 
with nearly all of the investor funds. (See id. ¶¶ 78, 84, 
100). In this action, the plaintiffs are seeking to hold 
JPMorgan liable for its alleged participation in the events 
that led to their financial losses.
 
Additional factual details relating to the plaintiffs’ claims 
against JPMorgan are described below in connection with 
this court’s analysis.
 

- 230 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001850115&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_33
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001850115&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_33
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001850115&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_33
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001850115&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_33&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_33
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032230767&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032230767&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032230767&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032230767&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032230767&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032230767&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018533361&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_59&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_59
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018533361&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_59&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_59
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018533361&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_59&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_59
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018533361&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_59&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_59


Hollis v. JPMorgan Chase Bank, N.A., Not Reported in Fed. Supp. (2014)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

III. ANALYSIS

A. Subject Matter Jurisdiction
By its motion, JPMorgan has moved to dismiss the 
Complaint for lack of subject matter jurisdiction pursuant 
to Fed. R. Civ. P. 12(b)(1), for failure to comply with the 
heightened pleading standard set forth in Fed. R. Civ. P. 
9(b), and for failure to state a claim under Fed. R. Civ. P. 
12(b)(6). “Federal courts are obliged to resolve questions 
pertaining to subject-matter jurisdiction before addressing 
the merits of a case.” Acosta-Ramirez v. Banco Popular 
de P.R., 712 F.3d 14, 18 (1st Cir. 2013). Accordingly, this 
court turns first to the defendant’s argument that under the 
Financial Institutions Reform, Recovery, and 
Enforcement Act of 1989, 12 U.S.C. § 1821(d)(13)(D)(ii) 
(“FIRREA”), the court lacks subject matter jurisdiction 
over any claims that are based on the actions of WaMu 
before it was placed into receivership with the FDIC. (See 
Def. Mem. (Docket No. 214) at 1-2, 10). For the reasons 
set forth below, this court finds that FIRREA bars all such 
claims. This court finds further that, as presently pleaded, 
FIRREA also bars all claims by the Hollises against 
JPMorgan.
 

FIRREA

*3 “Congress adopted FIRREA in response to the savings 
and loan crisis in the 1980s.” Acosta-Ramirez, 712 F.3d at 
18. The statute “gives the FDIC authority to act as 
receiver or conservator for failed institutions.” Id. It also 
“requires that claims against such entities first be 
submitted to the FDIC for administrative review and 
adjudication prior to judicial review in a U.S. District 
Court.” Lazarre v. JPMorgan Chase Bank, N.A., 780 F. 
Supp. 2d 1320, 1324 (S.D. Fla. 2011). As the statute 
provides in relevant part:

(D) Limitation on judicial review

Except as otherwise provided in this subsection, no 
court shall have jurisdiction over ...

(ii) any claim relating to any act or omission of such 

[failed lending] institution or the [FDIC] as receiver.

12 U.S.C. § 1821(d)(13)(D) (emphasis added). Thus, 
FIRREA deprives federal courts of subject matter 
jurisdiction over claims that relate to the acts or omissions 
of a failed banking institution, but have not been 
exhausted through the FDIC’s administrative claims 
process. See Acosta-Ramirez, 712 F.3d at 19 (finding that 
failure to comply with the statutory claims process 
established by FIRREA deprives the courts of jurisdiction 
over any claims concerning misconduct of a failed 
banking institution). In the instant case, it is undisputed 
that the plaintiffs did not present their claims to the FDIC, 
and did not exhaust the administrative review procedures 
set forth in section 1821(d) of FIRREA. Therefore, any 
suit against WaMu would be barred by the statute. The 
remaining question is whether and to what extent the 
plaintiffs’ claims can survive against the acquiring bank, 
JPMorgan.
 
“[T]he circuits that have considered whether FIRREA’s 
judicial review restriction applies to third-party assuming 
banks ‘have interpreted it as focusing on the substance of 
a claim rather than on its form.’ ” Id. at 20-21 (quoting 
Farnik v. FDIC, 707 F.3d 717, 722 (7th Cir. 2013)). 
Accordingly, the statute’s “jurisdictional bar applies to 
claims asserted against a purchasing bank when the claim 
is based on the conduct of the failed institution.” Benson 
v. JPMorgan Chase Bank, N.A., 673 F.3d 1207, 1214 (9th 
Cir. 2012). On the other hand, “[c]laims of independent 
misconduct by an institution that purchases a failed bank 
are not covered by FIRREA’s exhaustion requirement.” 
Id. at 1215. “If a plaintiff alleges that a purchasing bank 
aided and abetted a fraudulent scheme following its 
assumption of a failed bank, that claim simply does not 
relate to any act or omission of the failed bank or the 
FDIC.” Id. This is true even if the acts of the purchasing 
bank are similar, or even identical, to the acts of the failed 
institution. See id. at 1216 (holding that “a claim alleging 
liability based only on post-purchase misconduct of a 
purchasing bank would not ‘relate to’ acts or omissions of 
a failed bank for purposes of FIRREA” even if the 
purchasing bank “acted in a manner that was similar, or 
even identical, to the manner in which [the failed 
institution] acted”). “Purchase of a failed bank does not 
buy an institution immunity to continue in its 
predecessor’s malfeasance.” Id.
 

Allegations of Pre-Purchase Conduct
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To the extent the Complaint purports to state a claim 
against JPMorgan based on the pre-purchase conduct of 
WaMu, any such claims must be dismissed for lack of 
subject matter jurisdiction. Thus, for example, the 
plaintiffs allege that during WaMu’s ownership of the 
bank, management and staff at one of the Napa, 
California branches participated in the alleged Ponzi 
scheme by accepting “bulk checks for deposit to the 
Millennium Accounts,” and complying with the Hoegels’ 
requests for “regular and repeat wires out to accounts held 
in the name of Wise, the Hoegels, their family members, 
or other entities in various offshore locations.” (Compl. ¶ 
19). They also allege that as of September 25, 2008, the 
date JPMorgan acquired WaMu, employees in both 
WaMu’s Napa branch and in JPMorgan’s newly acquired 
investigative units “had actual and specific knowledge of 
the fraudulent Millennium enterprise, and by their acts 
and/or omissions actively assisted Wise and the Hoegels 
in carrying out the scheme, both before and after the 
JPMorgan Acquisition.” (Id. ¶ 56). Allegations such as 
these concern the pre-purchase activities of WaMu rather 
than the independent, post-acquisition activities of 
JPMorgan and its employees. Accordingly, they are 
subject to FIRREA’s jurisdictional bar, and cannot 
support a claim against the defendant in this action.
 

Request to Strike the Hollises and Modify the Class 
Period

*4 JPMorgan argues that under FIRREA, this court also 
lacks jurisdiction over the claims of two of the named 
plaintiffs, Geoffrey A. Hollis and Sharon R. Hollis. It 
further contends that FIRREA’s jurisdictional bar renders 
the scope of the proposed class period overly broad. (Def. 
Mem. at 10-11). Accordingly, JPMorgan requests that this 
court strike the Hollises as class representatives and 
modify the class period. (Id.). This court agrees that, as 
presently pleaded, FIRREA bars the Hollises’ claims. 
Moreover, FIRREA warrants limitations on the class 
period so that it excludes any pre-acquisition conduct.
 

The Proper Plaintiffs

As an initial matter, it is undisputed that named plaintiffs, 
Edmund J. Mansor and Roberta M. Mansor, invested a 
total of $215,000 in Millennium between April 2008 and 

January 2009, and that $80,000 of that amount was 
invested after JPMorgan’s acquisition. (Compl. ¶ 54). 
Accordingly, FIRREA does not bar those plaintiffs from 
pursuing claims against JPMorgan based on that Bank’s 
post-acquisition conduct. However, the Hollises’ last 
investment in Millennium was made in February 2008, 
approximately seven months before JPMorgan became 
involved with WaMu. (See Compl. ¶ 53 (the Hollises 
“paid the total sum of $1,930,000.00 to purchase 
Millennium/UTS CDs” during the time period “[b]etween 
May, 2006 and February, 2008”)). Since there is nothing 
in the record which establishes that the Hollises’ funds 
were still in the Millennium accounts at WaMu at the time 
of JPMorgan’s acquisition, the Complaint fails to state a 
claim on behalf of the Hollises based on JPMorgan’s own 
conduct. For the reasons detailed below, however, if the 
facts support it, the Hollises may amend their Complaint 
to allege that JPMorgan’s own conduct caused some of 
their losses.
 
The plaintiffs argue that they have established that 
balances existed in the Millennium accounts at WaMu, as 
well as at other financial institutions, at the time of 
JPMorgan’s acquisition. (Pl. Opp. Mem. (Docket No. 
227) at 14-15). According to the plaintiffs, those balances 
must have come from earlier investors in the alleged 
Ponzi scheme, such as the Hollises. (See id. at 14). The 
plaintiffs reason that if JPMorgan had frozen those 
accounts, or notified law enforcement of the suspicious 
activity in the accounts, “monies held in all the various 
U.S. banks would have been subject to seizure” and the 
Hollises could have recovered at least some of their 
investments. (See id. at 15). Accordingly, they argue that 
the Hollises and other pre-acquisition investors sustained 
damages as a result of JPMorgan’s conduct, and should 
not be barred from pursuing claims against JPMorgan in 
this action. (See id.).
 
The plaintiffs’ assertion that balances were present in the 
Millennium accounts at the time of the acquisition is 
based on account statements that are attached as exhibits 
to their opposition brief rather than on any allegations 
contained in the Complaint. (See id. and exhibits cited). 
To the extent those statements are properly before the 
court,2 they provide no support for the plaintiffs’ position. 
As an initial matter, three of the exhibits consist of bank 
statements from financial institutions having no 
relationship to the matters at issue in this case. (See id. at 
Exs. 4-6 (statements from Bank of America, N.A., 
Citibank and Wells Fargo Bank, N.A.)). The plaintiffs’ 
suggestion that JPMorgan could have frozen accounts at 
other banks, or that law enforcement would have seized 
those accounts if the defendant had alerted them to 
suspicious activity in the WaMu accounts, has no support 
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in the record and is speculative at best.
 2 “While the court generally may not consider materials 

outside the pleadings on a Rule 12(b)(6) motion [to 
dismiss], it may consider such materials on a Rule 
12(b)(1) motion[.]” Gonzalez v. United States, 284 
F.3d 281, 288 (1st Cir. 2002).

*5 The bank statements for the Millennium-related 
accounts that were held at WaMu reflect that on October 
1, 2008, six days after JPMorgan’s purchase of WaMu, 
one account held approximately $196,000 and another 
held approximately $143,000. (Id. at Ex. 3). There are no 
allegations, however, from which the court can infer that 
any of these funds belonged to the Hollises. Since these 
statements do indicate that in the month of October 2008, 
under JPMorgan’s ownership, the perpetrators of the 
Millennium Ponzi scheme were continuing to transfer 
significant amounts of money out of the accounts on 
nearly a daily basis (id.), there may be a basis for 
challenging JPMorgan’s own conduct. However, absent 
any allegations that the Hollises still had assets to lose by 
the time of JPMorgan’s acquisition of WaMu, the 
Hollises have not stated any claims against JPMorgan that 
are not barred by FIRREA. In the absence of any 
allegations explaining how JPMorgan’s actions “might 
relate to [the Hollises’] injuries[,]” this court “cannot 
discern a properly pled claim [by those plaintiffs] based 
on the purchasing bank’s misconduct.” Benson, 673 F.3d 
at 1217.
 

The Scope of the Class

The Bank also argues that under FIRREA, this court must 
modify the plaintiffs’ definition of the proposed class in 
order to shorten the class period. (Def. Mem. at 11). In 
their Complaint, the plaintiffs have defined the proposed 
class to include:

[a]ll persons or entities in the 
United States who, between July 1, 
2004 and the present, purchased or 
otherwise acquired a purported 
Certificate of Deposit from or 
through Millennium, UTS, and/or 
one of the LLCs[.]

(Compl. ¶ 61 (emphasis added)). JPMorgan contends that 
the class period should be limited to the time period from 
“September 25, 2008 at the earliest to March 9, 2009 at 
the latest.” (Def. Mem. at 11).
 
This court agrees that the class period, as currently 
defined, is overly broad because it encompasses 
individuals and entities who will not be able to show that 
they were harmed by the actions of JPMorgan. In light of 
FIRREA, any class period must include only those 
individuals and entities who invested in the bogus CDs or 
had money remaining in the Millennium accounts on or 
after September 25, 2008, the date of JPMorgan’s 
acquisition of WaMu. Additionally, the class period 
should not extend beyond the date when the 
Millennium-related accounts were frozen or shut down, 
and investments in the Ponzi scheme ceased. Any 
amended complaint filed by the plaintiffs should so limit 
the class period.
 

B. Standard of Review Under Rules 12(b)(6) and 
9(b)

As described above, FIRREA protection does not extend 
to claims based only on post-purchase misconduct of an 
acquiring institution, and JPMorgan does not dispute that 
the plaintiffs’ allegations encompass conduct that 
occurred after the WaMu acquisition. Nevertheless, 
JPMorgan argues that those claims must be dismissed for 
failure to state a claim under Fed. R. Civ. P. 12(b)(6) and 
for failure to comply with the heightened pleading 
standard of Fed. R. Civ. P. 9(b). As described below, this 
court agrees and concludes that the Bank’s motion to 
dismiss must be allowed, without prejudice.
 
Motions to dismiss under Rule 12(b)(6) test the 
sufficiency of the pleadings. Thus, when confronted with 
a motion to dismiss, the court accepts as true all 
well-pleaded facts and draws all reasonable inferences in 
favor of the plaintiff. Cooperman v. Individual, Inc., 171 
F.3d 43, 46 (1st Cir. 1999). Dismissal is only appropriate 
if the complaint, so viewed, fails to allege a “plausible 
entitlement to relief.” Rodriguez-Ortiz v. Margo Caribe, 
Inc., 490 F.3d 92, 95 (1st Cir. 2007) (quoting Bell Atl. 
Corp. v. Twombly, 550 U.S. 544, 559, 127 S. Ct. 1955, 
1967, 167 L.Ed. 2d 929 (2007)).
 
Claims for deceit and for aiding and abetting fraud, such 
as those asserted in Counts I, III and IV of the Complaint, 
are subject to the heightened pleading requirements of 
Fed. R. Civ. P. 9(b). Andrews v. S. Coast Legal Servs., 
582 F. Supp. 2d 82, 90 (D. Mass. 2008) (“Fed. R. Civ. P. 
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9(b) requires that allegations of fraud and deceit be 
pleaded with particularity”); Bamberg v. SG Cowen, 236 
F. Supp. 2d 79, 91 (D. Mass. 2002) (“A claim of aiding 
and abetting fraud must meet the heightened pleading 
requirements of Fed. R. Civ. P. 9(b)”). Where, as here, the 
Complaint’s “core allegations effectively charge fraud[,]” 
Rule 9(b) also governs associated claims such as the 
plaintiffs’ claim, set forth in Count II, for aiding and 
abetting conversion. N. Am. Catholic Educ. Programming 
Found. v. Cardinale, 567 F.3d 8, 15 (1st Cir. 2009). “Rule 
9(b) requires not only specifying the false statements and 
by whom they were made but also identifying the basis 
for inferring scienter.” Id. at 13. Accordingly, the 
Complaint must include “specific facts that make it 
reasonable to believe that defendant knew that a statement 
was materially false or misleading.” Id. (quoting 
Greenstone v. Cambex Corp., 975 F.2d 22, 25 (1st Cir. 
1992)).
 

C. Counts I-II: Claims for Aiding and Abetting 
Fraud and Conversion

*6 In Counts I and II of their Complaint, the plaintiffs 
have asserted claims against JPMorgan, pursuant to 
Massachusetts common law,3 for aiding and abetting 
fraud and for aiding and abetting conversion. “[U]nder 
Massachusetts law liability for aiding and abetting a tort 
attaches where: (1) the defendant provides substantial 
assistance or encouragement to the other party; and (2) 
the defendant has unlawful intent, i.e., knowledge that the 
other party is breaching a duty and the intent to assist that 
party’s actions.”4 Bamberg v. SG Cowen, 236 F. Supp. 2d 
79, 90 (D. Mass. 2002) (quoting Austin v. Bradley, Barry 
& Tarlow, P.C., 836 F. Supp. 36, 40 (D. Mass. 1993)) 
(additional quotations and citations omitted). This court 
finds that the plaintiffs’ allegations in the present case fail 
to satisfy these elements.
 3 In support of its motion to dismiss the aiding and 

abetting claims, JPMorgan has relied primarily on New 
York law. (See Def. Mem. at 14-20). However, the 
plaintiffs are seeking to hold the defendant liable for 
aiding and abetting, as well as for deceit, under 
Massachusetts common law. (Compl. ¶ 61). “Under 
Massachusetts choice-of-law rules, tort claims are 
governed by the law of the state in which the injury 
occurred, unless another state has a more significant 
relationship to the underlying cause of action.” 
Watkins. v. Omni Life Science, Inc., 692 F. Supp. 2d 
170, 174 (D. Mass. 2010). The defendant has not 
attempted to establish that the plaintiffs, who are 
residents of Massachusetts, sustained harm outside of 
this jurisdiction, or that another state has a greater 
relationship to the plaintiffs’ claims. Therefore, this 

court has applied the substantive law of Massachusetts 
to its analysis of Counts I through IV.

4 “[T]he theory of aiding and abetting under 
Massachusetts law follows the Restatement [ (Second) 
of Torts] § 876(b)[1979].” Payton v. Abbott Labs, 512 
F. Supp. 1031, 1035 (D. Mass. 1981).

Plaintiffs’ Alleged Reliance on Privileged Information

The defendant argues that the “Plaintiffs’ allegations 
supporting their claims for aiding and abetting the 
Millennium principals are based almost entirely on 
information gleaned from a document ... that this Court 
has already held is absolutely privileged.” (Def. Reply 
Mem. (Docket No. 253) at 7). Therefore, JPMorgan urges 
the court to strike those allegations from the Complaint, 
and to evaluate the aiding and abetting claims based on 
the remaining allegations. (Id. at 11). The plaintiffs, for 
their part, argue that they have not violated this court’s 
privilege order because they have not specifically used or 
referenced privileged information. (Pl. Opp. Mem. at 7-8). 
They further contend that there are other, non-privileged 
sources for each of the allegations contained in the 
Complaint. (Id. at 8-9).
 
This court agrees that the plaintiffs may not rely on 
documents that this court has found to be privileged. 
Nevertheless, the documents attached to the Complaint 
establish that there is at least some support for the 
plaintiffs’ allegations outside of any privileged material. 
Since, as detailed below, the Complaint must be 
dismissed in its present form, the court declines to rule on 
the request to strike. If the plaintiffs elect to file an 
amended complaint, the allegations may not be based on 
information derived exclusively from documents this 
court has determined to be privileged.5

 5 In the event that they deem it necessary, the plaintiffs 
may file a motion to have the court reconsider its ruling 
that a specific document is privileged prior to the First 
Circuit’s decision on the privilege issue, but only if the 
document is necessary for the plaintiffs to plead (as 
opposed to prove) their case.
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Failure to Allege Substantial Assistance

*7 As described above, in order to state a claim under a 
theory of aiding and abetting, the plaintiffs first must 
allege that the defendant gave “ ‘substantial assistance or 
encouragement’ to a party engaging in tortious conduct.” 
Taylor v. Am. Chemistry Council, 576 F.3d 16, 35 (1st 
Cir. 2009) (quoting Payton v. Abbott Labs, 512 F. Supp. 
1031, 1035 (1981)) (additional citations omitted). Here, 
the plaintiffs allege that JPMorgan assisted Wise and the 
Hoegels in their fraudulent scheme, and in the conversion 
of funds belonging to the plaintiffs, by:

a. Permitting the Millennium Accounts to remain 
open even though JPMorgan had knowledge that 
such accounts were not being used for investment 
purposes, but rather to permit Wise and the Hoegels 
to steal and abscond with Millennium/UTS investor 
monies;

b. Recommending, approving and assisting the 
establishment of remote deposit and remote wiring 
capabilities for Wise and the Hoegels with 
knowledge that such systems would be used to help 
steal Millennium customer funds; and
c. Performing investigative reviews of the 
Millennium Accounts, which demonstrated improper 
and illegal activities, but failing to shut down the 
accounts and/or otherwise report these activities to 
law enforcement agencies, in violation of federal 
anti-money laundering laws, including, but not 
limited to 12 C.F.R. 21.11(d) and/or 31 C.F.R. 
1020.320(b)(3).6

(Compl. ¶¶ 78, 84 (footnote added)). This court finds that 
these allegations are inadequate to satisfy the substantial 
assistance element of an aiding and abetting claim.
 6 12 C.F.R. § 21.11(d) and 31 C.F.R. § 1020.320(b)(3) 

establish deadlines by which a national bank such as 
JPMorgan is required to file a Suspicious Activity 
Report (“SAR”) following its detection of suspicious 
activity.

“Substantial assistance occurs when a defendant 
affirmatively assists, helps conceal or fails to act when 
required to do so, thereby enabling the breach to occur.” 
Lerner v. Fleet Bank, N.A., 459 F.3d 273, 295 (2d Cir. 
2006) (quoting Kaufman v. Cohen, 307 A.D.2d 113, 126, 
760 N.Y.S.2d 157, 170 (2003)). However, as a general 
rule, “the mere inaction of an alleged aider and abettor 
constitutes substantial assistance only if the defendant 
owes a fiduciary duty directly to the plaintiff.” Id. See 
also Commonwealth v. Sylvester, 400 Mass. 334, 339 & 
n.6, 509 N.E.2d 275, 279 & n.6 (1987) (in the criminal 

context, presence or acquiescence alone does not 
constitute aiding or abetting). Nevertheless, “even in the 
absence of a duty to act or disclose information, inaction 
on the alleged aider and abettor’s part can provide a basis 
for liability where the inaction was designed intentionally 
to aid the primary fraud.” In re Agape Litig., 773 F. Supp. 
2d 298, 322 (E.D.N.Y. 2011) (additional quotations and 
citation omitted). In the instant case, the allegations of the 
Complaint do not establish that any alleged failure on the 
part of JPMorgan to shut down or restrict activity in the 
Millennium accounts rose to the level of “substantial 
assistance.”
 
Assuming, arguendo, that JPMorgan owed any duty to the 
plaintiffs, the law is clear in Massachusetts that a bank’s 
relationship even with its customers is not a fiduciary one. 
Islam v. Option One Mortg. Corp., 432 F. Supp. 2d 181, 
195 (D. Mass. 2006) (under Massachusetts law, “a bank’s 
relationship to its customers is simply one of creditor and 
debtor—an arm’s-length business relationship. No 
fiduciary duty is owed.” (internal quotations, citation, 
punctuation and italics omitted)). Clearly, the Bank’s 
relationship to the customers of its customer did not 
impose any fiduciary obligations on JPMorgan. See 
Austin v. Bradley Barry & Tarlow, P.C., 836 F. Supp. 36, 
38-40 (D. Mass. 1993) (attorneys had no primary liability 
or aiding and abetting liability to investors for failing to 
disclose knowledge about client’s insolvency where 
attorneys owed no duty to investors). In the absence of a 
fiduciary obligation, the Complaint must fail because the 
plaintiffs have not alleged that JPMorgan’s inaction was 
designed primarily to aid Millennium’s fraud. Thus, as 
alleged, JPMorgan’s inaction did not constitute the level 
of “substantial assistance” so as to support an aiding and 
abetting claim.
 
*8 With respect to JPMorgan’s alleged failure to notify 
law enforcement of the alleged illegal activities, relevant 
authority establishes that there is no private right of action 
for a bank’s failure to report suspicious activity under the 
federal anti-money laundering regulations. See, e.g., 
B.E.L.T., Inc. v. Wachovia Corp., 403 F.3d 474, 476 (7th 
Cir. 2005) (holding that “no one is entitled to the benefit 
of regulatory intervention[,]” court dismissed claim 
premised on theory that bank “failed to deem its 
suspicions grave enough to notify federal 
law-enforcement officers”). Consequently, JPMorgan’s 
alleged failure to report its suspicions does not constitute 
the substantial assistance needed to establish aiding and 
abetting.
 
The plaintiffs’ only remaining allegations of substantial 
assistance concern JPMorgan’s alleged actions in 
recommending, approving and assisting with the 
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establishment of remote deposit and remote wiring 
capabilities. JPMorgan contends that it has proven that 
WaMu, and not JPMorgan, was responsible for 
authorizing and installing the remote banking services. 
(See Def. Mem. at 19). Even assuming, however, that 
JPMorgan was responsible for these services, the 
allegations are still insufficient to support an aiding and 
abetting claim. “Only assistance or encouragement that is 
a ‘substantial factor in causing the resulting tort’ exposes 
the actor to liability.” Taylor v. Am. Chemistry Council, 
576 F.3d at 35 (quoting Restatement (Second) of Torts § 
876 cmt. d). While the Bank’s provision of remote deposit 
and wiring services may have made it easier for the 
Millennium principals to carry out their fraudulent 
scheme, the plaintiffs have not alleged facts showing how 
such ordinary banking services constituted a “substantial 
factor” in causing their harm. See Weshnak v. Bank of 
Am., N.A., 451 Fed. Appx. 61, 62 (2d Cir. 2012) (“A 
bank’s provision of its usual banking services to a 
customer does not in and of itself rise to the level of 
substantial assistance” (quotations, punctuation and 
citations omitted)); In re Agape Litig., 773 F. Supp. 2d at 
325 (finding that defendant’s issuance of a remote 
depository system and other conventional banking 
services to the perpetrator of a Ponzi scheme “were not 
the proximate cause of the Plaintiffs’ damages and 
therefore [did] not constitute substantial assistance” for 
purposes of investors’ claim that bank aided and abetted 
fraud). Nor have they alleged any facts to suggest that 
JPMorgan provided them with those services in order to 
pursue their illegal activities. See id. at 324 (“that 
[perpetrators of Ponzi scheme] utilized the [remote 
depository system] to facilitate and conceal the fraud does 
not imply that [defendant bank] provided them with the 
service to accomplish that goal”). Therefore, the plaintiffs 
have not adequately alleged the first element of their 
aiding and abetting claims.
 

Failure to Allege Unlawful Intent

Even if the plaintiffs had alleged sufficient facts to meet 
the “substantial assistance” prong of their aiding and 
abetting claims, this court finds that the Complaint does 
not satisfy the second element of the test for aiding and 
abetting. That element requires a showing that the 
defendant possessed “an ‘unlawful intent.’ ” Taylor v. 
Am. Chemistry Council, 576 F.3d at 35. “Unlawful intent 
comprises two distinct mental states: knowledge that the 
other’s conduct is tortious, and an intent to substantially 
assist or encourage that conduct.” Id. JPMorgan argues 

that the plaintiffs have not met either prong of this 
requirement. While this court finds that the plaintiffs have 
satisfied the knowledge requirement, it concludes that the 
plaintiffs’ allegations fall short of meeting the latter, 
intent requirement.
 
*9 The plaintiffs claim that JPMorgan had actual 
knowledge of the Millennium fraud, and the conversion 
of their investments by the perpetrators of the Ponzi 
scheme. (Compl. ¶¶ 77, 83). In addition, they have 
alleged various facts in support of their claim. For 
example, but without limitation, the plaintiffs have 
alleged that after its purchase of WaMu, JPMorgan 
learned of unusual activity in the Millennium-related 
accounts involving the “rapid movement of funds and 
international wire transfers to countries with an increased 
risk for potential money laundering[,]” and determined 
that a large portion of the funds that were deposited into 
those accounts “were being redistributed to Wise, Hoegel, 
and their apparent relatives[.]” (Compl. ¶ 35; see also 
Compl. ¶¶ 38, 77, 83). They also have alleged that 
following an investigation of suspicious activity in the 
accounts, JPMorgan learned that the accounts were 
associated with entities that had no legitimate business 
purpose or appeared not to exist. (Compl. ¶¶ 45, 46, 50, 
77, 83 & Ex. 7 thereto). Moreover, the plaintiffs have 
alleged that JPMorgan acquired knowledge, based on 
notations written on the face of checks that were 
deposited into the accounts, of investor expectations that 
their checks to Millennium would be used to purchase 
CDs at interest rates ranging from 6.75% to 10%. (Id. ¶ 35 
& Ex. 10 thereto). However, during its investigation, the 
defendant allegedly learned that Millennium was not 
licensed to sell securities or offer CDs, and that investor 
funds were not being used for their intended purpose. (See 
id. ¶¶ 35, 38, 77, 83). This court finds that these 
allegations are sufficient to support a strong inference, as 
required under Fed. R. Civ. P. 9(b), that JPMorgan had 
knowledge of the fraudulent activities carried out by Wise 
and his associates. See Benson v. JPMorgan Chase Bank, 
N.A., Nos. C-09-5272 EMC, C-09-5560 EMC, 2010 WL 
1526394, at *3 (N.D. Cal. Apr. 15, 2010) (finding that 
plaintiffs had alleged sufficient facts to show that 
WaMu/JPMorgan had actual knowledge of Millennium 
Ponzi scheme where plaintiffs alleged that bank had 
knowledge that Wise and his associates were not 
registered to sell securities, that investors believed they 
were purchasing CDs, that investor deposits were 
commingled in the same accounts, and that investor funds 
were being wired to offshore bank accounts or being used 
for personal expenses).7

 7 This court recognizes that, unlike in this case, the 
Benson court also found that the plaintiffs had alleged 
sufficient facts to establish that the bank, defined as 

- 236 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694796&pubNum=0101577&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026925875&pubNum=0006538&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_6538_62&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_62
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026925875&pubNum=0006538&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_6538_62&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_62
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026925875&pubNum=0006538&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_6538_62&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_62
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026925875&pubNum=0006538&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_6538_62&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_6538_62
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024889516&pubNum=0004637&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_4637_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_325
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024889516&pubNum=0004637&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_4637_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_325
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024889516&pubNum=0004637&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_4637_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_325
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024889516&pubNum=0004637&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_4637_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_325
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024889516&pubNum=0004637&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_4637_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_324
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024889516&pubNum=0004637&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_4637_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_324
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520424&pubNum=0000506&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&fi=co_pp_sp_506_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_35
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR9&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR9&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021778422&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021778422&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021778422&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021778422&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021778422&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021778422&pubNum=0000999&originatingDoc=I70f8ed5001f411e8a964c4b0adba4447&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Hollis v. JPMorgan Chase Bank, N.A., Not Reported in Fed. Supp. (2014)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 9

WaMu/JPMorgan, “substantially assisted” the Ponzi 
scheme. Benson, 2010 WL 1526394, at *4. However, 
the Benson court focused on the activities of WaMu, 
and its “close business relationship with Mr. Wise and 
his associates,” the fact that “considerable resources of 
[WaMu] were consumed in the management” of the 
Millennium accounts, and the fact that the accounts 
were “amongst the largest accounts handled at the Napa 
branches.” Id. The Benson court did not focus on the 
different roles of WaMu and JPMorgan, a distinction 
that is critical in the instant case.

The defendant attempts to defeat this conclusion by 
arguing that any knowledge JPMorgan had was based on 
the knowledge that its employees obtained during their 
prior employment at WaMu rather than on knowledge 
acquired by JPMorgan after its acquisition of WaMu. 
(Def. Mem. at 16-17). However, the plaintiffs have 
alleged that JPMorgan conducted its own investigation of 
the Millennium accounts, and that its knowledge of the 
fraud was obtained after the acquisition. (See Compl. ¶¶ 
35-50). Additionally, they have alleged that JPMorgan’s 
investigation was carried out by a Compliance Manager 
for the Bank and by employees in its Anti-Money 
Laundering Operations (“AML Ops”) Unit. (See id. ¶¶ 
35-40 & Ex. 1 thereto). Thus, the defendant’s assertion 
that the plaintiffs are merely attempting to impute 
WaMu’s knowledge to the acquiring institution is belied 
by the facts of the Complaint.
 
What is missing from the Complaint, however, are any 
allegations establishing “an intent [by the defendant] to 
substantially assist or encourage” the wrongful conduct. 
Taylor v. Am. Chemistry Council, 576 F.3d at 35. Under 
Massachusetts law, “aiding and abetting liability 
generally requires that a defendant share the mental state 
of the principal violator.” Id. at 35 n.21. See also Planned 
Parenthood League of Mass., Inc. v. Blake, 417 Mass. 
467, 481, 631 N.E.2d 985, 993 (1994) (“Any violator of 
the prohibition against aiding and abetting ... must share 
the mental state of the principal violator”). In order to 
state a claim, therefore, the plaintiffs must allege facts 
showing that JPMorgan shared the objective of Wise and 
the Hoegels to defraud and convert the funds of the 
Millennium investors. See Taylor v. Am. Chemistry 
Council, 576 F.3d at 35 n.21 (noting that conspiring 
defendants had to share the principal violator’s alleged 
objective to defraud its employees in order to be liable for 
aiding and abetting fraud). Because the Complaint lacks 
any factual allegations suggesting that JPMorgan intended 
to participate in the underlying fraud and to swindle 
Millennium customers out of their investments, the 
plaintiffs have failed to state plausible claims for aiding 
and abetting fraud and conversion under either the 

heightened pleading standard of Fed. R. Civ. P. 9(b), or 
even the more relaxed standard of Fed. R. Civ. P. 8(a).
 

D. Counts III and IV: Claims for Deceit
*10 Counts III and IV of the plaintiffs’ Complaint consist 
of claims for deceit against JPMorgan. Specifically, in 
Count III, the plaintiffs claim that Casey Stein, a 
Compliance Manager in the Bank’s AML Ops Unit, 
misled them and other Millennium investors by preparing 
an affidavit in which he made misrepresentations about 
the date on which JPMorgan first obtained knowledge of 
suspicious activities in the Millennium accounts. In Count 
IV, the plaintiffs claim that JPMorgan misled investors by 
filing an Answer in the U.S. District Court for the 
Northern District of California in which it denied 
knowledge of the Millennium fraud. JPMorgan has 
moved to dismiss these claims on the grounds that the 
challenged statements are protected by the absolute 
litigation privilege, were not false when made, and were 
made after the plaintiffs had invested in the Millennium 
scheme. (Def. Mem. at 6). For the reasons that follow, 
this court finds that the plaintiffs’ deceit claims are not 
actionable and must be dismissed.
 

Alleged Facts Supporting Plaintiffs’ Deceit Claims

The plaintiffs’ first claim for deceit is based upon a 
Declaration that was prepared by Casey Stein at the 
request of the SEC. As alleged in the Complaint, on 
March 25, 2009, following an investigation, the SEC filed 
an enforcement action against the perpetrators of the 
Millennium Ponzi scheme in the United States District 
Court for the Northern District of Texas, Wichita Falls 
Division (the “SEC Action”). (Compl. ¶ 31). In 
connection with its prosecution of the SEC Action, the 
SEC requested that JPMorgan provide a sworn statement 
regarding its investigation into unusual account activity 
by Wise and his associates. (See id. ¶¶ 32-33, 35). 
Accordingly, Mr. Stein provided the SEC with a 
Declaration, dated March 23, 2009, in which he described 
JPMorgan’s discovery of suspicious activity involving 
Millennium-related accounts maintained at the Bank, and 
provided details of an investigation that was carried out 
by Bank employees. (Id. ¶¶ 33, 35 & Ex. 1 thereto). The 
SEC filed the Stein Affidavit with the court on March 26, 
2009, in support of a motion for injunctive relief. (See id. 
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¶ 33 & Ex. 1 thereto).
 
Significantly, in his Declaration, Mr. Stein indicated that 
JPMorgan first became aware of unusual activity in the 
Millennium accounts in February 2009. As Mr. Stein 
stated therein:

In mid-February 2009, during the normal course of 
operations, an investigator within my department 
noticed unusual deposit items and wire activity in 
WAMU account ending in #648 during January 2009. 
The account is a Business Corporations/Joint Ventures 
Analysis Checking Account in the name of UT of S, 
LLC and was opened on 07/08/2004 (“the UT of S, 
LLC Account”). William J. Wise (“Wise”) and Kristi 
M. Hoegel (“Hoegel”) have joint signature authority for 
the account.

(Compl., Ex. 1 ¶ 2 (emphasis added)). The plaintiffs 
allege that this statement was false because “JPMorgan 
had been investigating Wise, the Hoegels, and the 
Millennium Accounts for months, if not years prior, and 
thus had knowledge of the suspicious activities well 
before February, 2009.” (Id. ¶ 34). They further allege 
that Mr. Stein knew his statement was false, that 
JPMorgan wanted the public to rely on Mr. Stein’s false 
statement “in order to avoid disclosure of its improper 
acts and/or omissions with respect to its customers and 
the Millennium Accounts[,]” and that the plaintiffs and 
other members of the putative class relied on Mr. Stein’s 
representation to their detriment. (Id. ¶¶ 89-91).
 
The plaintiffs’ second claim for deceit is based on an 
Answer that JPMorgan filed on May 13, 2010 in the 
District Court for the Northern District of California in a 
putative class action entitled Benson v. JPMorgan Chase 
Bank, N.A., No. 1:09-cv-5272. (See id. ¶¶ 58-60). 
Therein, JPMorgan denied the Benson plaintiffs’ 
allegation that “WAMU had actual knowledge of the 
fraud being perpetrated on Plaintiffs and the Class 
members by Wise and his associates[,]” including 
knowledge of facts regarding their suspicious activities. 
(Id. ¶¶ 58-59). The plaintiffs in this action claim that 
JPMorgan knew its denial was false, but that it wanted the 
plaintiffs and other members of the proposed class to rely 
on its representation. (Id. ¶¶ 94-95). They further allege 
that they and other members of the class relied on the 
Bank’s Answer to their detriment. (Id. ¶ 96).
 

The Absolute Litigation Privilege

*11 The defendant argues that the plaintiffs’ deceit claims 
are barred as a matter of law because they are based on 
statements that are protected under the absolute litigation 
privilege as recognized in Massachusetts. (See Def. Mem. 
at 6, 8). That privilege “protects statements made ‘in the 
institution or conduct of litigation or in conferences and 
other communications preliminary to litigation.’ ” Taylor 
v. Swartwout, 445 F. Supp. 2d 98, 102 (D. Mass. 2006) 
(quoting Sriberg v. Raymond, 370 Mass. 105, 109, 345 
N.E.2d 882, 884 (1976)). The privilege “rests on the 
policy of permitting attorneys complete freedom of 
expression and candor in communications in their efforts 
to secure justice for their clients.” Davidson v. Cao, 211 
F. Supp. 2d 264, 275 (D. Mass. 2002) (quotations and 
citations omitted). Thus, under Massachusetts law, 
“statements by a party, counsel or witness in the 
institution [or conduct] of ... a judicial proceeding are 
absolutely privileged provided such statements relate to 
the proceeding.” Id. (quoting Sriberg, 370 Mass. at 108, 
345 N.E.2d at 883).
 
The absolute litigation privilege applies “even if the 
offensive statements are uttered maliciously or in bad 
faith.” Taylor v. Swartwout, 445 F. Supp. 2d at 103 
(quoting Doe v. Nutter, McClennen & Fish, 41 Mass. 
App. Ct. 137, 140, 668 N.E. 2d 1329, 1332 (1996)). It 
also “protects the maker from any civil liability” based on 
the challenged statements. Doe, 41 Mass. App. Ct. at 140, 
668 N.E. 2d at 1333. See also Frazier v. Bailey, 957 F.2d 
920, 932 (1st Cir. 1992) (holding that claims stemming 
from communications made in the course of litigation, 
including claims for negligence, gross negligence, 
defamation, intentional infliction of emotional distress, 
and violation of Massachusetts Civil Rights Act, were 
barred by absolute litigation privilege). “To rule otherwise 
would make the privilege valueless if an individual would 
then be subject to liability under a different theory.” Doe, 
41 Mass. App. Ct. at 141, 668 N.E.2d at 1333.
 
As described above, both of the plaintiffs’ deceit claims 
are premised upon communications that were made and 
filed during the course of litigation. In particular, Count 
III of the Complaint is based upon the Stein Declaration, 
which was prepared and filed on behalf of the SEC in its 
enforcement action against the perpetrators of the 
Millennium fraud. Similarly, Count IV is based upon 
JPMorgan’s Answer, which was filed in response to the 
Benson plaintiffs’ complaint. As a result, the challenged 
statements set forth in those documents are absolutely 
privileged, and cannot support a claim for deceit against 
JPMorgan.
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Failure to Allege Reliance

Even if the plaintiffs’ deceit claims were not barred by the 
litigation privilege, this court finds that they would not 
survive the defendant’s motion to dismiss. In order to 
state such claims, the plaintiffs “must allege and prove 
that the defendant made a false representation of a 
material fact with knowledge of its falsity for the purpose 
of inducing the plaintiff to act thereon, and that the 
plaintiff relied upon the representation as true and acted 
upon it to his damage.” Blacksmith Investments, LLC v. 
Cives Steel Co., Inc., 228 F.R.D. 66, 72 (D. Mass. 2005) 
(quoting Barrett Assoc., Inc. v. Aronson, 346 Mass. 150, 
152, 190 N.E.2d 867, 868 (1963)). However, the plaintiffs 
have failed to allege facts to show that they relied on the 
allegedly false statements.
 
The Complaint indicates that the Stein Declaration was 
executed on March 23, 2009, and was filed in the SEC 
Action on March 26, 2009. (See Compl. Ex. 1). By that 
time, JPMorgan had provided information to the SEC 
regarding suspicious activity in the Millennium accounts 
and had taken steps to freeze the accounts. (See Compl. ¶ 
51 & Ex. 1 ¶ 9). In addition, the SEC Action had put an 
end to the fraudulent scheme. (See id. ¶ 31; Pl. Opp. 
Mem. at 2). Because the plaintiffs had already lost their 
investments by the time Mr. Stein’s Declaration became 
public, they cannot show that they relied on Stein’s 
representations or acted upon them to their detriment.
 
*12 Similarly, the record demonstrates that JPMorgan 
filed its Answer in the Benson action on May 13, 2010, 
more than a year after the Ponzi scheme had come to an 
end. (See Compl. ¶ 59). Consequently, the plaintiffs 
cannot show that they suffered losses as a result of any 
misrepresentations that JPMorgan may have made in that 
case.
 
The plaintiffs argue that they relied on and were damaged 
by the Stein Declaration because they delayed filing the 
Benson litigation, as well as the instant action, in reliance 
on Mr. Stein’s representations about the date when 
JPMorgan first detected suspicious activity in the 
Millennium accounts. (Pl. Opp. Mem. at 13). This 
argument is unpersuasive. As an initial matter, the 
Complaint contains no allegations to support such a 
theory. Moreover, the plaintiffs have not cited any 
authority to support their assertion that a delay in the 
filing of a lawsuit, without more, would establish a basis 
for relief.8 See Hallmark Cards, Inc. v. Monitor Clipper 
Partners, LLC, 757 F. Supp. 2d 904, 918 (W.D. Mo. 
2010) (rejecting plaintiff’s suggestion that it could have 
filed suit sooner if not for the defendant’s alleged efforts 
to mislead the plaintiff, and concluding that “this is not 
‘damage’ that the law recognizes”).

 8 The plaintiffs’ assertion that they somehow lost 
prejudgment interest, “which would have accrued from 
the filing date of the [Benson case] to the date of filing 
of this action,” is also unconvincing. There is no 
dispute that the Benson litigation was dismissed for 
failure to exhaust FIRREA’s administrative remedies, 
and that the dismissal was affirmed following an appeal 
to the Ninth Circuit. See Benson, 673 F.3d at 1209. 
Accordingly, there is no basis for the plaintiffs’ 
suggestion that the Benson plaintiffs, or any other 
investors in the Millennium fraud, were entitled to 
recovery or prejudgment interest in that case. 
Furthermore, even assuming the plaintiffs were 
ultimately to prevail in this case, they have not cited 
any support for their novel theory that they were 
deprived of prejudgment interest as a result of a delay 
in the filing of this case. Nor have they cited any 
support for their assertion that such interest would have 
begun to accrue on the date when the Benson case was 
filed. (See Pl. Opp. Mem. at 14).

The plaintiffs’ assertion that they relied on JPMorgan’s 
Answer in the Benson case also lacks merit. As the 
plaintiffs acknowledge in their opposition brief, that case 
was dismissed for failure to exhaust administrative 
remedies under FIRREA. (Pl. Opp. Mem. at 13). 
Moreover, the dismissal was upheld on appeal. See 
Benson, 673 F.3d at 1209. Nevertheless, the plaintiffs 
posit that “[h]ad JPMorgan truthfully admitted to 
knowledge of the suspicious activites, the [Benson] 
plaintiffs could have and would have quickly moved for 
summary judgment, and more likely than not, the 
FIRREA motion would never have been filed.” (Pl. Opp. 
Mem. at 13).9 They further insist that if the Benson case 
had proceeded “to judgment before the FIRREA motion, 
the class of victims who invested prior to the JPMorgan 
acquisition, specifically including the Hollis[es], would 
have been in a position to recover their losses.” (Id. at 14). 
Again, however, the plaintiffs have failed to allege any 
facts, or to cite any authority, to support such a theory. In 
any event, this court finds that their assertions regarding 
the Benson matter are entirely speculative, and cannot 
support even a plausible claim for relief.
 9 Notably, the plaintiffs do not argue that the FIRREA 

motion was without merit. Rather, they argue that 
maybe they could have proceeded to judgment before 
JPMorgan realized that it could move to dismiss the 
Benson complaint for failure to exhaust under FIRREA.

E. Count V: Claim for Violation of California Law
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*13 The plaintiffs’ final claim, which is set forth in Count 
V of their Complaint, alleges that JPMorgan engaged in 
unlawful, unfair and fraudulent business practices, in 
violation of the California Business and Professions Code 
§§ 17200, et seq., California’s unfair competition law 
(“UCL”).10 This claim is premised upon the same facts 
that have been alleged in support of the plaintiffs’ claims 
for aiding and abetting and for deceit. (See Compl. ¶ 100). 
For the reasons that follow, this court finds that it must be 
dismissed as well.
 10 JPMorgan argues in a footnote that “[i]f California law 

does not govern, Plaintiffs’ claim under [the UCL] fails 
ab initio.” (Def. Mem. at 6 n.5). However, the 
defendant has cited no authority to support this 
assertion, and it is not clear why, if the plaintiffs 
suffered harm as a result of the defendant’s actions at 
its branches in California, the UCL would not apply. In 
any event, it is not necessary to resolve this issue in 
light of this court’s conclusion that this claim must be 
dismissed on the merits.

“The purpose of the UCL is to protect both consumers 
and competitors by promoting fair competition in 
commercial markets for goods and services.” Hale v. 
Sharp Healthcare, 183 Cal. App. 4th 1373, 1381, 108 Cal. 
Rptr. 3d 669, 675 (2010) (quotations and citations 
omitted). While the statute “does not proscribe specific 
acts,” it “broadly prohibits ‘any unlawful, unfair or 
fraudulent business act or practice and unfair, deceptive, 
untrue or misleading advertising....’ ” Id. (quoting Bus. & 
Prof. Code, § 17200). Thus, a defendant’s conduct may 
constitute “ ‘unfair competition’ under the UCL if it is 
forbidden by law or, even if not specifically prohibited by 
law, is deemed an unfair act or practice.” Id. (quoting 
Troyk v. Farmers Group, Inc., 171 Cal. App. 4th 1305, 
1335, 90 Cal. Rptr. 3d 589 (2009)). As described above, 
the plaintiffs in this case have failed to allege that 
JPMorgan’s conduct was fraudulent or otherwise 
unlawful. Therefore, the viability of the UCL claim 
“depends on whether the conduct constituted an ‘unfair’ 
practice.” Casey v. U.S. Nat’l Bank Ass’n, 127 Cal. App. 
4th 1138, 1154, 26 Cal. Rptr. 3d 401, 412-13 (2005).
 
This court finds that under the relevant authority, the 
plaintiffs’ allegations cannot support a claim that the 
Bank engaged in unfair business practices for purposes of 
the UCL. Pursuant to California law, “a bank owes no 
duty to nondepositors to investigate or disclose suspicious 
activities on the part of an account holder” even if the 
accounts at issue are trust accounts or fiduciary in nature. 
Id. at 1149-50, 26 Cal. Rptr. 3d at 409-10. Nor does a 
bank have any “duty to prevent wrongdoing (such as 
commingling, improper disbursements, or 
misappropriation)” in connection with its customers’ 

accounts. Id. at 1151, 26 Cal. Rptr. 3d at 410. While a 
bank “may be free to terminate [an] account, it incurs no 
liability by failing to do so.” Id. (quoting Chazen v. 
Centennial Bank, 61 Cal. App. 4th 532, 541, 71 Cal. Rptr. 
2d 462 (1998)) (emphasis omitted). Given the strict 
limitations on banks’ duties to nondepositors, and the 
plaintiffs’ failure to allege facts sufficient to show that 
JPMorgan had the knowledge required to support a claim 
for aiding and abetting the Millennium perpetrators’ 
misconduct, JPMorgan’s alleged conduct cannot 
constitute a violation of the UCL. See id. at 1154, 26 Cal. 
Rptr. 3d at 413 (in light of its determination that plaintiff 
had failed to allege facts showing knowledge necessary to 
hold banks liable for aiding and abetting corporate 
fiduciaries’ fraudulent scheme, as well as “the general 
limits on bank duties to nondepositors,” court concludes 
that “the banks’ alleged conduct cannot constitute the 
basis for an unfair business practices claim” under the 
UCL). Therefore, JPMorgan’s motion to dismiss this 
claim is allowed.
 

F. Plaintiffs’ Request for Leave to Amend
*14 The plaintiffs have requested the opportunity to 
amend their Complaint in the event this court determines 
that any of their claims are deficient or that portions of the 
Complaint must be stricken. Pursuant to Fed. R. Civ. P. 
15(a)(2), leave to amend should be “freely give[n]” where 
“justice so requires.” Accordingly, the court ordinarily 
will allow an amendment to the complaint “absent an 
adequate basis to deny amendment such as futility, bad 
faith, undue delay or a dilatory motive.” Transwitch Corp. 
v. Galazar Networks, Inc., 377 F. Supp. 2d 284, 290 (D. 
Mass. 2005). In this case, the plaintiffs should be given a 
final opportunity to amend their pleading.
 
Although the Complaint in this case represents the 
plaintiffs’ second effort to state a claim against 
JPMorgan, significant developments have occurred since 
the plaintiffs filed their original complaint. In particular, 
the plaintiffs have been able to uncover new information 
regarding JPMorgan’s investigation into and knowledge 
of activity in the Millennium accounts. Other courts have 
found banks liable in failing to appropriately monitor 
accounts. Under these circumstances, this court cannot 
conclude that the plaintiffs will be unable to state a claim 
against JPMorgan based on events that occurred 
following its acquisition of WaMu. See, e.g., Lerner, 459 
F.3d at 287-90 (vacating district court’s dismissal of 
plaintiffs’ claims against bank for negligence based on its 
failure to investigate and report overdrafts from attorney 
trust accounts); Go-Best Assets Ltd. v. Citizens Bank of 
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Mass., 463 Mass. 50, 54-56, 972 N.E. 2d 426, 431-33 
(2012) (discussing circumstances giving rise to a duty on 
the part of a bank to take steps to prevent 
misappropriation of funds). Furthermore, to the extent 
there has been a delay in the litigation, it has been due to 
the parties’ hard fought dispute concerning the extent to 
which the plaintiffs could rely on the new information, 
and not to any dilatory motive or improper conduct on the 
part of the plaintiffs. Therefore, justice requires that the 
dismissal of the Complaint be without prejudice, and that 
the plaintiffs be granted leave to amend their Complaint.
 

IV. CONCLUSION

For all the reasons detailed herein, the “Defendant’s 
Motion to Dismiss Amended Complaint and Motion to 
Strike” (Docket No. 210) is ALLOWED, and the 
Complaint is hereby dismissed. However, the dismissal 
shall be without prejudice to the plaintiffs’ ability to file 
an amended complaint within thirty (30) days following 
the date of this decision.
 

All Citations

Not Reported in Fed. Supp., 2014 WL 12792255

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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12–11770 (“Share”); Cox v. State Street Bank and 
Trust Co. et al., No. 12–11796 (“E.Cox”); Wolff v. 
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and Trust Co. et al., No. 12–11984 (“M.Wolff”); 
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al., No. 12–11988 (“A.Wolff”); Cox v. State Street 
Bank and Trust Co. et al., No. 12–12089 
(“C.Cox”), Star v. State Street Bank and Trust Co. 
et al., No. 12–12090 (“Star”); Taragano v. State 
Street Bank and Trust Co. et al., No. 12–12287 
(“Taragano”); and Adelson et al. v. State Street 
Bank and Trust Co. et al., No. 12–12376. 
(“Adelson”).

Civil Action Nos. 12–11770–NMG, 
12–11796–NMG, 12–11814–NMG, 
12–11984–NMG, 12–11988–NMG, 
12–12089–NMG, 12–12090–NMG, 
12–12287–NMG, 12–12376–NMG.

|
Aug. 21, 2013.

REPORT AND RECOMMENDATION ON STATE 
STREET’S MOTIONS TO DISMISS FOR FAILURE 

TO STATE A CLAIM

BOAL, United States Magistrate Judge.

*1 The above-captioned actions arise from the alleged 
mismanagement of investment accounts owned by 
Plaintiffs. Plaintiffs bring their suits against James S. 
Tagliaferri (“Tagliaferri”), their investment adviser, and 
Street Bank and Trust Company (“State Street”), the 
custodian of their accounts.
 

State Street has filed motions to dismiss all Plaintiffs’ 
complaints pursuant to Federal Rule of Civil Procedure 
12(b)(6). For the reasons stated herein, this Court 
recommends2 that the District Court grant in part and deny 
in part State Street’s motions to dismiss.
 2 The District Court has referred the instant motions to 

this Court for a report and recommendation.

I. FACTUAL BACKGROUND

A. The Parties And The Custody Agreements
Plaintiffs are residents of New York or Florida, and are 
the owners of various investment accounts. See Compl. ¶¶ 
7, 12;3 Star Compl. ¶¶ 7, 12. Defendant Tagliaferri, by 
and through his investment firms, Taurus Advisory 
Group, LLC and TAG Virgin Islands, Inc. (together 
“TAG”),4 served as Plaintiffs’ investment adviser. Compl. 
at ¶¶ 7, 9, 12, 13, 14. Plaintiffs granted management 
discretion to Tagliaferri over the assets in their accounts. 
See, e.g., Share Compl. ¶ 12.
 3 The complaints, motions, and briefs in all of the actions 

are similar with only slight variations. Unless otherwise 
noted, citations are to the filings and docket history in 
J. Wolff v. State Street Bank and Trust Co., et al., No. 
12–11814. The facts are derived predominately from J. 
Wolff’s Complaint (Docket No. 1) (“Compl._”) and the 
exhibits attached thereto (“Compl.Ex—”). The Court 
relies on the J. Wolff complaint where appropriate as J. 
Wolff signed three of the four types of agreements 
described below.

4 Before it became known as TAG Virgin Islands, Inc., 
TAG was known as Taurus Advisory Group, LLC. See 
Compl. ¶¶ 12, 14.

Defendant State Street is a trust company organized under 
the laws of, and maintains a principal place of business in, 
the Commonwealth of Massachusetts. Compl. at ¶ 8. 
Plaintiffs entered into Custody Account Agreements with 
State Street (“State Street Agreements”),5 or with State 
Street’s predecessors in interest: Chase Manhattan Bank 
(“Chase Agreements”);6 Investors Bank & Trust 
Company (“IBT Agreements”);7 and Chemical Bank 
(“CB Agreements”).8 See Docket No. 24, Exs. A–E; 
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Adelson Compl. Ex. A. As a general matter, the 
Agreements authorize State Street9 to hold or dispose of 
any property received on Plaintiffs’ behalf. See 
Agreements at preamble.
 5 Plaintiff J. Wolff has a State Street agreement for his 

IRA account. See J. Wolff, Docket No. 24, Ex. B.

6 The following Plaintiffs have Chase Agreements: Share 
(Share Compl. Ex. A); J. Wolff (Docket No. 24, Exs. C, 
D); M. Wolff (M. Wolff Compl. Ex. A); and A. Wolff 
(A. Wolff Compl. Ex. A).

7 The following Plaintiffs have IBT Agreements: E. Cox 
(E. Cox Compl. Ex. A); J. Wolff (Docket No. 24, Ex. 
A); C. Cox (C. Cox Compl. Ex. A); Taragano 
(Taragano Compl. Ex. B); and Star (Star Compl. Ex. 
A).

8 Plaintiff Adelson and co-plaintiff Moss have CB 
Agreements. Adelson Compl. Exs. A, B.

9 For purposes of this decision, this Court refers to State 
Street and its predecessors in interest as “State Street.”

The Agreements authorize State Street to perform various 
transactions in accordance with TAG’s instructions, 
including the purchase and sale of investment assets. See 
Docket No. 24, Ex. A ¶¶ 13, 23a(A), Ex. B ¶¶ 13, 23a(A), 
Ex. C ¶¶ 13, 14(A); see also Adelson Compl. Ex. A ¶ 12. 
The Agreements expressly authorize State Street to 
deposit all or a portion of Plaintiffs’ property with a 
centralized securities depository system or with a 
subcustodian selected by State Street. See Agreements ¶ 
1. The State Street, Chase and IBT Agreements define a 
“subcustodian” as “a branch of another U.S. bank, a 
foreign bank acting as custodian or a foreign securities 
depository” in which State Street participated. See Docket 
No. 24, Exs. A–C ¶ 7.10 The CB Agreements do not define 
the term. All of the Agreements require State Street to 
issue periodic account statements describing the 
transactions in the custody accounts, and listing the 
securities held in the accounts with their corresponding 
market values, if available. See Docket No. 24, Ex. A ¶ 
15, Ex. B ¶ 15, Ex. C ¶ 19; Adelson Compl. Ex. A ¶ 10.
 10 This section in these Agreements applies only to 

investments and funds held abroad. Docket No. 24, 
Exs. A, B ¶ 7; Share Compl. Ex. A ¶ 7.

*2 The Agreements set forth express limitations on the 
duties owed by State Street to Plaintiffs. In particular, the 
State Street, Chase and IBT Agreements contain a section 
titled “Custodian Responsibility” which provides in 
relevant part:

[State Street] will be responsible for only those duties 
stated in this Agreement or expressly contained in 
instructions to perform the services described herein 
given to [State Street] pursuant to the provisions of this 
Agreement and, without limiting the foregoing, [State 
Street] shall have no duty or responsibility:

(a) to supervise the investment of, or make 
recommendations with respect to the purchase, 
retention or sale of, any investment relating to the 
Account;

(b) with regard to any investment in the Account as to 
which a default in the payment of principal or interest 
has occurred, to give notice of default, make demand 
for payment or take any other action with respect to 
such default;

(c) for any act or omission ... of any affiliated or 
unaffiliated subcustodian, securities depository broker 
or agent selected by [State Street] (in the absence of 
[negligence/gross negligence]11 or willful misconduct 
by [State Street] in such selection) or in the by the 
undersigned or any other person to effect any 
transaction for the Account;

 11 The IBT and Chase Agreements refer to negligence. 
The State Street Agreement refers to gross negligence.

(d) to evaluate, or report to the undersigned regarding, 
the financial condition of any party to which [State 
Street] deliver[s] investments or payment pursuant to 
this Agreement; or

(e) for any loss occasioned by delay in the actual 
receipt of notice by [State Street] or any payment, 
redemption or other transaction in respect to which 
[State Street is] authorized to take some action 
pursuant to this Agreement ...

Docket No. 24, Ex. A ¶ 16(A), Ex. B. ¶ 16(A), Ex. C. ¶ 
20(A). The CB Agreements do not contain this 
provision, but do state that State Street “shall not 
supervise, recommend or advise the undersigned 
relative to the investment, purchase, sale, retention, or 
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other disposition of any property held hereunder unless 
provided for by separate written agreement.” Adelson 
Compl. Ex. A ¶ 13.

All of the Agreements contain another section entitled 
“Liability and Indemnification,” which places limitations 
on State Street’s liability to Plaintiffs. In the Chase 
Agreements and the CB Agreements, the provision reads 
as follows:

[State Street] shall not be liable to 
any of the undersigned for any loss 
suffered by the undersigned 
(including reasonable attorney’s 
fees) in connection with, arising out 
of, or in any way related to the 
transactions contemplated under 
this Agreement, unless such loss is 
caused by [State Street’s] 
negligence or willful misconduct.

Docket No. 24, Ex. C ¶ 20(B); Adelson Compl. Ex. A ¶ 7. 
The IBT and State Street Agreements contain similar 
language, but limit State Street’s liability to instances of 
gross negligence or willful misconduct. Docket No. 24, 
Exs. A–B ¶ 16(B).
 
With respect to State Street’s acts and omissions in 
reliance on TAG’s instructions, the State Street, Chase 
and IBT Agreements contain a specific provision 
regarding State Street’s liability. In the IBT and State 
Street Agreements, and in Plaintiff Share’s Chase 
Agreement, the provision reads as follows:

*3 [State Street] shall incur no 
liability to the undersigned or 
otherwise as a result of any act or 
omission by you in accordance 
with instructions on which [State 
Street is] authorized to rely 
pursuant to the provisions of this 
section unless [its] reliance is the 
result of [its] gross negligence or 
willful misconduct.

Docket No. 24, Exs. A–B ¶ 13; Share Compl. Ex. A ¶ 13. 
The other two Chase Agreements—those of Plaintiffs M. 
Wolff and A. Wolff—limit State Street’s liability to 
instances of negligence or willful misconduct. See M. 

Wolff Compl. Ex. A ¶ 12; A. Wolff Compl. Ex. A ¶ 12. 
Although the CB Agreements do not contain a similar 
exculpatory provision, they do provide that State Street is 
“to follow and rely upon any instructions given pursuant 
to the terms of this Agreement which you believe to be 
genuine.” Adelson Compl. Ex. A ¶ 11.
 

B. Alleged Misconduct By State Street12

12 At oral argument, counsel for Plaintiffs dropped all 
claims regarding State Street’s alleged failure to report 
Tagliaferri’s move to the Virgin Islands, a place 
designated by the United States Treasury as a “High 
Intensity Financial Crime Area” (“HIFCA”). Compl. ¶¶ 
14–15. Plaintiffs also dropped their claims based on 
State Street’s alleged failure to file Suspicious Activity 
Reports (“SARs”). Id. at ¶¶ 17, 85. In any event, neither 
the Bank Secrecy Act nor the statute establishing 
HIFCA designations allows for private causes of action. 
In re Agape (Agape I), 681 F.Supp.2d 352, 360 
(E.D.N.Y.2010); see also 31 U.S.C. §§ 5341(b) & 
5342(a), (b). State Street owed no duty to Plaintiffs, 
under the terms of the Agreements or otherwise, to 
disclose Tagliaferri’s relocation or file SARs. 
Accordingly, this Court recommends that those claims 
be dismissed.

In mid–2007, Tagliaferri relocated to the Virgin Islands. 
Compl. ¶ 14. After his relocation, Tagliaferri allegedly 
altered the investment strategy for Plaintiffs’ accounts. 
Specifically, he moved away from investment quality 
municipal bonds and high quality blue chip stocks and 
began investing in promissory notes of “questionable” 
companies, “bogus” securities, and convertible 
“sub-notes” that he himself signed. Id. at ¶ 16. Plaintiffs 
contend that TAG’s investment decisions were motivated 
by Tagliaferri’s friendships, fees paid to him, kickback 
relationships between Tagliaferri and third parties, and 
Tagliaferri’s self-interest in controlling or propping up the 
share price of certain issuers. See, e.g., id. ¶¶ 25, 39, 44, 
51, 53, 57.
 
Plaintiffs maintain that State Street enabled and aided 
Tagliaferri in implementing his unlawful scheme by 
carrying out his instructions and otherwise performing its 
reporting and custodial duties in a manner that breached 
the Agreements. Plaintiffs allege that State Street’s 
actions and omissions also violated extra-contractual 
duties that it owed to its clients and, in some 
circumstances, amounted to willful misconduct. The facts 
underlying Plaintiffs’ particular allegations are 
summarized below.
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1. Alleged Failure To Disclose Fraud Involving 
International Equine Acquisition Holdings

Plaintiffs contend that Tagliaferri engaged in blatantly 
improper conduct by way of “convertible secured 
subordinated note” agreements with International Equine 
Acquisition Holdings (“IEAH”). Compl. ¶ 27. Tagliaferri 
allegedly entered into convertible subordinated notes with 
IEAH, siphoned off a front-end 5% commission and then, 
with the assistance of his attorney, sent only the 
remainder to IEAH for investment. Id. at ¶ 28. These 
subordinated note agreements also provided for at least a 
5% “back-end fee,” payable to Tagliaferri by IEAH upon 
conversion of the debt into equity. Id. at ¶ 31. At various 
points, Tagliaferri had funds wired out of several 
Plaintiffs’ accounts for the purchase of IEAH notes and 
subnotes. Id. at ¶ 29; Star Compl. ¶ 18. Plaintiffs allege 
that these disbursements were made to a bank account 
owned by Tagliaferri’s attorney rather than to IEAH. 
Compl. ¶ 28.
 
*4 Throughout 2010, State Street received complaints 
from TAG customers who had invested in IEAH. Id. at ¶ 
25. In February 2011, State Street sent a letter to its 
customers advising them that another TAG customer had 
filed a lawsuit against Tagliaferri and TAG. Id.; Docket 
No. 24, Ex. G. Plaintiffs describe the letter as vague and 
full of half-truths as it did not specifically identify the 
plaintiff in that action or mention the underlying 
allegations. See Compl. ¶¶ 25, 26, 32. Accordingly, 
Plaintiffs contend that State Street fraudulently concealed 
Tagliaferri’s IEAH scheme despite a duty to disclose, and 
that such omissions substantially assisted Tagliaferri in 
breaching his fiduciary duty.
 

2. Alleged Improprieties Involving The Form And 
Valuation Of Promissory Notes And Subnotes

Plaintiffs allege that Tagliaferri used Plaintiffs’ funds to 
purchase notes and subnotes that listed Tagliaferri as 
either the obligor or the payee. Specifically, Tagliaferri 
used several Plaintiffs’ funds to invest in notes and 
subnotes issued by Blood Cell Storage, Inc., Stanwich 
Absolute Return, Ltd., M2 Systems, Corp ., Equities 
Media Acquisition Corp., and Asia Special Situation Acq. 
Corp. Compl. ¶¶ 57, 59, 61, 64; A. Wolff Compl. ¶ 51; E. 
Cox. ¶ 30. Plaintiffs allege that the M2 Systems Notes, 
the Blood Cell Storage Notes, and the Asia Special Notes 
listed Tagliaferri as the obligor. Compl. ¶ 59; A. Wolff 

Compl. ¶ 51; E. Cox ¶ 30.13 The Stanwich Notes indicated 
an 18% return and stated that the interest and principal 
was payable to TAG rather than the investors. Compl. ¶ 
57. All of the notes eventually defaulted or devalued. Id. 
at ¶¶ 57, 60, 64; A. Wolff Compl. ¶ 52; E. Cox Compl. ¶ 
32. Despite the defaults, State Street continued to list 
many of the notes’ purchase values as their current market 
values. Compl. ¶¶ 58, 60, 63, 64.
 13 Similarly, Tagliaferri allegedly disbursed funds of at 

least one plaintiff, J. Wolff, for the purchase of a 
nameless “Mortgage Sub Note,” which did not identify 
an obligor. Compl. ¶ 61. J. Wolff believes that 
Tagliaferri misappropriated the funds disbursed for the 
mortgage subnote just as he did with the IEAH Notes. 
Id. at ¶ 62. J. Wolff alleges that State Street aided and 
abetted Tagliaferri’s breach of fiduciary duties because 
it was on notice of this misconduct. Id. at ¶ 63.

Plaintiffs allege that State Street breached the Agreements 
by disbursing funds for securities that were suspicious 
and/or irregular on their face. Id. at ¶ 82. Plaintiffs also 
allege that State Street’s inaccurate valuations constitute 
negligence or gross negligence, negligent 
misrepresentations, fraud and/or fraudulent concealment, 
and aiding and abetting of Tagliaferri’s breaches of his 
fiduciary duties. See, e.g., id. at ¶¶ 58, 60, 64, 122; 
Adelson Compl. ¶ 76. Plaintiff Adelson alone alleges that 
State Street earned excessive custodial fees as a direct 
result of the inflated market valuations because it based 
its fees on the overall account values. Adelson Compl. ¶¶ 
53, 76. According to Adelson, the assessment of such 
excessive fees is an additional basis for her breach of 
contract and negligence claims. Id. at ¶¶ 69, 76.
 

3. Alleged Failure To Take Custody Of UMS Partners 
Notes And Delay In Disclosing Nature Of NDMA Notes

At TAG’s instruction, State Street wired funds out of 
Plaintiffs’ accounts for the purchase of UMS Partners 
Notes or National Digital Medical Corporation Notes 
(“NDMA Notes”) Compl. ¶ 18; Star Compl. ¶ 43 & Ex. F 
n. 2. However, no “UMS Partners Notes” were ever 
received. Compl. ¶ 18. Many Plaintiffs14 received NDMA 
Notes instead. Id. at ¶ 19. Their account statements 
reflected only the receipt, not the purchase, of the NDMA 
Notes. Id. State Street did not inquire into, or advise 
Plaintiffs about, this discrepancy until December 2011. 
Id.15

 14 All Plaintiffs but Plaintiff Share received NMDA Notes 
instead. Plaintiff Star actually had funds disbursed for 
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the purchase of NDMA Notes. Star Compl. ¶ 43.

15 State Street sent a letter on this issue dated December 8, 
2011 to at least Plaintiff Star. See Star Compl. ¶ 46 & 
Ex. F. The letter explained that his funds were sent to 
UMS Partners Fund II, L.P., a private equity fund 
managed by UMS Partners. Id. UMS Partners Fund 
accepted the funds as investments by TAG in limited 
partnership interests in the fund. Id. UMS Partners 
Fund used the proceeds to make an equity investment 
in i3 Archive Inc., which, in turn, invested the funds 
into its wholly owned subsidiary, NDMA. Id. Star 
alleges that the letter stated that State Street had known 
since February 2010 that TAG and UMS Partners 
“were in dispute over whether TAG’s investment 
represented a debt obligation from NDMA to TAG.” Id.

*5 Plaintiffs allege that State Street’s failure to and/or 
delay in investigating the UMS Partners Notes and 
NDMA Notes constitutes a breach of the Agreements, 
negligence or gross negligence, and aiding and abetting 
Tagliaferri’s breaches of his fiduciary duties. Compl. ¶ 
22; Adelson Compl. ¶ 20; Share Compl. ¶ 15 (p. 7); Star 
Compl. ¶ 48.16

 16 Plaintiff Taragano identifies another allegedly improper 
transaction pertaining to a “TAG VIRGIN ISLANDS 
INC” note. Taragano Compl. ¶ 43. According to 
Taragano, the note never appeared on the account 
statements and the entries indicate that Tagliaferri was 
attempting to use account funds for his own purposes. 
Taragano maintains that State Street’s failure to trace 
this transaction constituted a breach of the underlying 
Agreement and amounted to gross negligence. Id. at ¶ 
45. Taragano further contends that this transaction is 
“[y]et another example of State Street’s gross 
negligence, failure to disclose ... and aiding and 
abetting Tagliaferri’s breaches of fiduciary duty.” Id. at 
¶ 43.

4. Alleged Assistance In Tagliaferri’s Cross–Trading
According to Plaintiffs, Tagliaferri invested their funds in 
several companies17 in order to prop up their share prices 
artificially and/or engage in self-dealing. Compl. ¶ 44–56; 
A. Wolff Compl. ¶¶ 47–50; E. Cox Compl. ¶ 41. 
Tagliaferri cross-traded in the stock of these companies 
among his clients’ accounts “at the expense of one State 
Street client to benefit another State Street client.” Compl. 
¶ 48. Plaintiffs contend that State Street “was in a unique 
position” to aid and abet Tagliaferri in breaching his 

fiduciary duties and did so by “providing him the 
platform” to carry out his cross-trades. Id. at ¶¶ 48, 52.
 17 The complaints note that Tagliaferri invested Plaintiffs’ 

funds in Gerova Financial Group, Ltd., Fund.com, 
Protein Polymer Technologies, Inc., and Jupiter 
Resources, Inc. (later known as Rineon Group, Inc. 
Compl. ¶¶ 44, 51, 53; E. Cox. Compl. ¶ 41; Star 
Compl. ¶ 53.

5. Alleged Misrepresentations Regarding Valuation 
And Use Of Third–Party Pricing Service

Plaintiffs allege that State Street issued misleading 
account statements by misrepresenting the market values 
of various assets. They further allege that State Street 
falsely represented its use of a “third-party pricing 
service” in attributing such asset valuations. Compl. ¶¶ 2, 
34–35.18 Beginning in approximately mid–2010, State 
Street included a “Disclaimer” page in Plaintiffs’ account 
statements. Id. at ¶ 34. In pertinent part, the Disclaimer 
stated:
 18 Several Plaintiffs—Share, J. Wolff, M. Wolff, C. Cox, 

Star, Taragano, Adelson—refer specifically to the 
improper valuation of notes issued by Conversion 
Services International, Inc. (“CSI”). Compl. ¶ 39. 
Tagliaferri allegedly dictated and manipulated the 
market value of CSI notes that appeared on State Street 
account statements. Id. at ¶ 40. Plaintiffs submit that 
such market values were “arbitrary” and led customers 
to the mistaken belief that their investments were safe, 
even for months after the notes defaulted. Id.

The prices and valuations of assets presented in this 
account statement are based upon the most current 
available prices pr ovided by a third party pricing 
service used for each asset at the tim e this account 
statem ent was generated ... Information for securities 
and other assets that are illiquid or not publicly traded 
may have been obtained from you, your agents, or 
other sources that may or m ay not be reliable. This 
account statem ent should not be used for investm ent 
purposes.
Compl. Ex. I. Plaintiffs contend that this Disclaimer 
misled them to believe that an independent and 
objective third-party pricing service was monitoring 
and evaluating the securities purchased by Tagliaferri 
and TAG. Compl. ¶ 35.

On April 28, 2011, State Street issued a letter to its TAG 
customers, including Plaintiffs, which stated in pertinent 
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part:

Despite our repeated attempts to 
obtain updated valuations or 
confirmation that we should 
continue to us e the previously 
reported valuations, we have not 
received valuation instruction from 
TAG for these ass ets since 
November 30, 2010 and, in the case 
of warrants valued by T AG, since 
July 30, 2010 ... Please note that 
the valuation of these assets as zero 
in your statement does not 
represent an assessment by us of 
the fair value of these assets but 
rather serves only to reflect the fact 
that T AG has not suppl ied us with 
current valuations. As previously 
indicated, we do not provide 
independent valuations for illiquid, 
thinly traded and/or private placem 
ent securities. We will be including 
an in sert with your account 
statement describing the above 
valuation practice in relation to th e 
relevant assets in your account.

*6 Compl. ¶ 41 & Compl. Ex. K; see also Docket No. 24, 
Ex. F.
 
Plaintiffs argue that the letter indicates that State Street 
had assigned arbitrary asset values for the time period 
during which it did not receive valuation instruction from 
TAG. See Compl. ¶ 42. According to Plaintiffs, State 
Street never informed its customers that the valuations 
were arbitrary or that they were actually not obtained 
from a third-party pricing service. Id. Plaintiffs allege that 
State Street’s statements with respect to the use of a 
third-party pricing service constitute fraudulent and/or 
negligent misrepresentations. Id. at ¶¶ 2, 125.19

 19 Plaintiffs appear to suggest that State Street committed 
negligence or gross negligence “regarding” the CSI 
Notes. Compl. ¶ 43; Adelson ¶ 38. The Court reads this 
allegation as an example of State Street’s alleged 
failure to attribute accurate asset values to 
TAG-purchased securities. See id. at ¶ 93.

6. Alleged Assignment Of Bogus/Fake CUSIPS20

20 CUSIP stands for Committee on Uniform Securities 
Identification Procedures. A CUSIP number identifies 
most securities, including stocks of all registered U.S. 
and Canadian companies, and U.S. government and 
municipal bonds. The number consists of nine 
characters that uniquely identify a company or issuer 
and the type of security. See CUSIP Number, U.S. 
SECURITIES AND EXCHANGE COMM’N, 
http://www.sec.gov/answers/cusip .htm.

Plaintiffs allege that State Street created a false aura of 
legitimacy by, unbeknownst to Plaintiffs, assigning 
“bogus” “CUSIP” numbers to securities purchased by 
TAG in their accounts. Id. at ¶ 2. They submit that fake 
CUSIPs prevented the tracing of the identification, 
source, and nature of the securities, and concealed the fact 
that securities with fake CUSIP numbers are not 
marketable. Id. By issuing fake CUSIPs, State Street 
allegedly breached the Agreements and committed 
negligence or gross negligence. Compl. ¶¶ 84, 89; 
Adelson Compl. ¶ 73.
 

II. STANDARD OF REVIEW

A. Legal Standard
“To survive a motion to dismiss, a complaint must contain 
sufficient factual matter, accepted as true, to ‘state a claim 
to relief that is plausible on its face.’ “ Ashcroft v. Iqbal, 
556 U.S. 662, 678 (2009) (citing Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544, 570 (2007)). “A claim has facial 
plausibility when the plaintiff pleads factual content that 
allows the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged.” Id. “The 
plausibility standard is not akin to a ‘probability 
requirement,’ but it asks for more than a sheer possibility 
that a defendant has acted unlawfully.” Id.
 
Furthermore, the Court must accept all factual allegations 
in the complaint as true and draw all reasonable 
inferences in the plaintiff’s favor. Langadinos v. 
American Airlines, Inc., 199 F .3d 68, 69 (1st Cir.2000). 
While the court must accept as true all of the factual 
allegations contained in the complaint, that doctrine is not 
applicable to legal conclusions. Iqbal, 556 U.S. at 678. 
“Threadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements, do not suffice.” 
Id.; see also Sanchez v. Pereira–Castillo, 590 F.3d 31, 48 
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(1st Cir.2009) (“In other words, a plaintiff must offer 
‘more than an unadorned, 
the-defendant-unlawfully-harmed-me accusation,’ in 
order to claim a ‘plausible entitlement to relief.”) 
(citations omitted). Accordingly, a complaint does not 
state a claim for relief where the well-pleaded facts fail to 
warrant an inference of any more than the mere 
possibility of misconduct. Iqbal, 556 U.S. at 679.
 

B. Scope Of The Record
*7 In considering the merits of a motion to dismiss, the 
Court may look only to the facts alleged in the pleadings, 
documents attached as exhibits or incorporated by 
reference in the complaint and matters of which judicial 
notice can be taken. Nollet v. Justices of the Trial Court of 
Mass., 83 F.Supp.2d 204, 208 (D.Mass.2000), aff’d, 248 
F.3d 1127 (1st Cir.2000). Consideration of other materials 
is generally forbidden unless the motion is properly 
converted into one for summary judgment. Watterson v. 
Page, 987 F.2d 1, 3 (1st Cir.1993).
 
However, when, as here, “a complaint’s factual 
allegations are expressly linked to-and admittedly 
dependent upon-a document (the authenticity of which is 
not challenged), that document effectively merges into the 
pleadings and the trial court can review it in deciding a 
motion to dismiss under Rule 12(b)(6).” Beddall v. State 
Street Bank and Trust Co., 137 F.3d 12, 17 (1st Cir.1998) 
(citations omitted). In addition, “when [a] plaintiff fails to 
introduce a pertinent document as part of his pleading, 
defendant may introduce the exhibit as part of his motion 
attacking the pleading.” Fudge v. Penthouse Int’l, Ltd., 
840 F.2d 1012, 1015 (1st Cir.1988) (citations omitted).
 
Courts have also made narrow exceptions for documents 
the authenticity of which are not disputed by the parties, 
for official public records, for documents central to 
plaintiffs’ claim or for documents sufficiently referred to 
in the complaint. Watterson v. Page, 987 F.2d 1, 3 (1st 
Cir.1993). Consideration of other materials is generally 
forbidden unless the motion is properly converted into 
one for summary judgment. Id.
 
Here, State Street submits by declaration two letters that it 
sent to Plaintiffs on April 28, 2011 and February 14, 
2011, respectively. See Docket No. 24, Exs. F, G. 
Plaintiffs reference these letters in their complaints and 
have raised no objection to the authenticity of State 
Street’s submissions. See, e.g., Compl. ¶¶ 13, 25; 41. In 
addition, where Plaintiffs have attached incomplete 
documents to their pleadings, State Street has attached 

true and complete versions of those documents. See, e.g., 
id. Exs. A–F. These documents are appropriate for 
consideration in deciding a motion to dismiss.
 
At oral argument, State Street submitted exhibits 
regarding hypothetical custody fees. See Docket No. 52, 
Exs. A, B. Although one complaint, that of Plaintiffs 
Adelson and Moss (collectively “Adelson”), does contain 
allegations regarding excessive custodial fees charged by 
State Street (Adelson Compl. ¶¶ 56, 76), the exhibits do 
not fit into any of the limited exceptions that would 
permit this Court to consider them at this juncture.
 
Accordingly, with the foregoing exception, this Court will 
consider the parties’ exhibits in its decision.
 

III. ANALYSIS
The complaints charge State Street with breach of 
contract (Count I), negligence or gross negligence (Count 
II), fraud and/or fraudulent concealment (Count III), 
aiding and abetting a breach of fiduciary duty (Count V), 
negligent misrepresentation (Count VI), and negligent 
breach of contractual duties (Count VIII). State Street 
moves to dismiss all claims. The Court discusses each 
cause of action in turn.
 

A. Breach Of Contract
*8 Plaintiffs’ claims for breach of contract rest on their 
allegations that State Street (1) disbursed funds without 
taking custody of securities in exchange; (2) failed to 
properly confirm and settle transactions in their accounts; 
(3) disbursed funds for securities not timely received; (4) 
failed to designate a qualified “sub-custodian”; (5) 
disbursed funds in exchange for securities that were 
fraudulent, suspicious and/or irregular on their face; (6) 
attributed arbitrary and inflated market values to 
TAG-purchased securities; and (7) listed fake CUSIPs on 
their account statements. Compl. ¶¶ 76–82, 84. State 
Street moves to dismiss these claims on grounds that the 
Agreements imposed no such duties and because any 
losses that Plaintiffs sustained were caused by TAG’s, not 
State Street’s, actions or omissions.
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1. Applicable Law And Principles Of Contract 
Interpretation

A federal court sitting in diversity applies the 
choice-of-law framework of the forum state. Hansen v. 
Rhode Island’s Only 24 Hour Truck & Auto Plaza, Inc., 
No. 12–10477–NMG, 2013 WL 2491054, *3 (D. Mass. 
June 7, 2013) (citing Klaxon Co. v. Stentor Elec. Mfg. 
Co., 313 U.S. 487, 496 (1941)). In Massachusetts, a 
contract’s choice-of-law provision is generally honored, 
provided that it does not conflict with public policy. NPS, 
LLC v. Ambac Assur. Corp., 706 F.Supp.2d 162, 168 
(D.Mass.2010) (citing Feeney v.. Dell Inc., 454 Mass. 
192, 908 N.E.2d 753, 766 (2009)). Here, the Agreements 
contain choice-of-law provisions that require the 
application of either New York or Massachusetts law. 
Because no party has suggested that these provisions 
contravene public policy, the Court will apply the source 
of law selected in each Agreement. The Court notes, 
however, that the governing principles of contract 
interpretation are generally the same in both jurisdictions. 
Those principles are as follows:

[a] court interpreting a contract must first assess 
whether the co ntract is ambiguous. See Bank v. 
Thermo Elemental Inc., 451 Mass. 638, 888 N.E.2d 
897, 907 (2008). “To answer the ambiguity question, 
the court must first examine the language of the 
contract by itself, inde pendent of extrinsic evidence 
concerning the drafting history or the intention of the 
parties.” Id. “Ambiguity is not created merely because 
the litigants disagree about the meaning of a contract.” 
Nicolaci v. Anapol, 387 F.3d 21, 26 (1st Cir.2004). 
Rather, “a contract is only ambiguous where an 
agreement’s terms are inc onsistent on their face or 
where th e phraseology can support reasonable differen 
ces of opinion as to the m eaning of the words 
employed and obligations undert aken.” Bank v. Int’l 
Bus. Machs. Corp., 145 F.3d at 424 (internal quotation 
marks and citation omitted).

The meaning of an unambiguous contract term is a 
question of law, while the meaning of an ambiguous 
contract term is a question of fact. Seaco Ins. Co. v. 
Barbosa, 435 Mass. 772, 761 N.E.2d 946, 951 (2002); 
see also Fairfield 274–278 Clarendon Trust v. Dwek, 
970 F.2d 990, 993 (1st Cir.1992). “Should the court 
find the contract language unambiguous, [it must] 
interp ret it according to its plain terms.” Den Norske 
Bank AS v. First Nat. Bank of Boston, 75 F.3d 49, 52 
(1st Cir.1996).

*9 Farmers Ins. Exchange v. RNK, Inc., 632 F.3d 777, 
783 (1st Cir.2011); accord Banks v. Corr. Servs. Corp., 
475 F.Supp.2d 189, 195 (E.D.N.Y.2007).
 

When interpreting a contract under New York or 
Massachusetts law, a court should read the contract as a 
whole, and should interpret the contract so as to give 
effect to the objective intent of the parties. See 
Postlewaite v. McGraw–Hill, Inc., 411 F.3d 63, 67 (2d 
Cir.2005); Polito v. Sch. Comm. of Peabody, 69 
Mass.App.Ct. 393, 396 (2007). “Common sense is as 
much a part of contract interpretation as is the dictionary 
or the arsenal of canons.” Cadle Co. v. Vargas, 55 
Mass.App.Ct. 361, 366 (2002) (quoting Fishman v. 
LaSalle Nat’l Bank, 247 F.3d 300, 302 (1st Cir.2001)); 
see also Postlewaite, 411 F.3d at 69 (rejecting proposed 
interpretation of contract that ignores common sense, as 
well as objective, reasonable expectations of parties to 
such contracts).
 

2. Claims Regarding The Disbursement Of Funds And 
Custody Of Assets21

21 In their opposition briefs, Plaintiffs submit that the 
“spirit” of the Investment Company Act, 15 U.S.C. §§ 
80a–1–80a–64 (“ICA”) creates and colors duties that 
State Street owed to them. See, e.g., Docket No. 30 at 
2–4. Plaintiffs, however, simultaneously concede that 
the statute regulates only “investment companies.” Id. 
at 2, 23 n. 54. They acknowledge that State Street is not 
an “investment company” for purposes of the ICA. Id. 
They further acknowledged at oral argument that they 
assert no claims under the ICA itself. Accordingly, the 
ICA has no significance with respect to these actions.

Plaintiffs contend that State Street breached the 
Agreements by failing to take custody of assets, failing to 
properly settle and confirm transactions, and disbursing 
funds for assets not timely received. Compl. ¶¶ 78–80. 
The Agreements authorize State Street to hold or dispose 
of any property received on Plaintiffs’ behalf. The 
Agreements also allow State Street to provide safekeeping 
for the property received according to its operational 
procedures. The Agreements do not impose any 
affirmative obligation on State Street for securities that it 
never receives. Rather, they merely authorize State Street 
“[t]o sell, deliver or exchange any securities or other 
property against receipt by [State Street] of such payment 
set forth in such instructions and to purchase or receive 
securities and make payment therefor as set forth in such 
instructions.” Docket No. 24, Exs. A–B ¶ 23a(A), Ex. C ¶ 
14; Adelson Compl. Ex. A ¶ 12(A).
 
Plaintiffs contend that a common sense reading of the 
Agreements’ use of the phrase “against receipt” means 
that State Street should disburse funds only upon the 
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receipt of a security. See Opp. at 10.22 Accordingly, 
Plaintiffs argue that the Agreements require State Street 
either to take custody of a security or place the asset with 
a subcustodian. Id. The plain language of the provision 
belies this construction. The Agreements authorize State 
Street to sell, deliver or exchange property “against 
receipt” of “payment” and to purchase or receive and pay 
for securities in accordance with TAG’s instructions. 
They do not require State Street to take custody of 
purchased securities unless instructed to do so by TAG.
 22 “Opp. _” refers to J. Wolff’s Opposition to Defendant 

State Street’s Motion to Dismiss the Complaint. Docket 
No. 30. When referring to this document, the Court 
cites to the page numbers of the actual document, as 
opposed to the docket page numbers.

Plaintiffs further contend that State Street breached its 
contractual obligations to record and settle transactions 
when it failed to trace or investigate notes that never 
appeared in their accounts, e.g., the UMS Partners Notes. 
The Agreements, however, impose no such obligation. In 
fact, the State Street, IBT, and Chase Agreements 
expressly state that State Street “shall have no duty or 
responsibility” to “supervise the investment of ... any 
investment relating to the Account.” Docket No. 24, Ex. 
A ¶ 16(A), Ex. B. ¶ 16(A), Ex. C. 20(A). The CB 
Agreements similarly state that, when acting pursuant to 
TAG’s instructions, State Street has “no duty or 
responsibility to advise the undersigned of non-receipt of, 
or to take any steps to obtain delivery of, securities from 
brokers or others either against payment or free from 
payment.” Adelson Compl. Ex. A ¶ 11. Under the plain 
language of those Agreements, State Street owed no duty 
to seek out or investigate any missing assets.
 
*10 With respect to Plaintiffs’ allegations regarding the 
untimely receipt of securities, the State Street, Chase and 
IBT Agreements expressly provide that State Street shall 
incur no liability for “any loss occasioned by delay in the 
actual receipt of notice by [State Street] or any payment, 
redemption or other transaction in respect to which [State 
Street is] authorized to take some action pursuant to this 
Agreement.” Docket No. 24, Ex. A ¶ 16(A), Ex. B. ¶ 
16(A), Ex. C. 20(A). The CB Agreements relieve State 
Street of any duty to obtain delivery, let alone timely 
delivery, of securities for which it disbursed payment in 
accordance with TAG’s instructions. Adelson Compl. Ex. 
A ¶ 11. Accordingly, Plaintiffs have failed to state breach 
of contract claims based on any delay in receipt of 
securities.
 
Plaintiffs also contend that State Street breached the State 
Street, Chase, and IBT Agreements by failing to designate 

and supervise a qualified subcustodian. Compl. ¶ 76. 
Specifically, Plaintiffs argue that State Street breached 
those Agreements by “retaining and/or allowing” TAG or 
Tagliaferri to hold securities and property as a 
subcustodian. Id. The Agreements authorize State Street 
to hold or dispose of any property received on Plaintiffs’ 
behalf and to provide safekeeping for such property. See 
Agreements at preamble, ¶ 1. The Agreements also 
provide that State Street “may deposit all or any part of 
the [received Property/custodial property] with any 
centralized securities depository system (“SDS”) or 
subcustodian which [it] may select.” Id. The Agreements 
do not require State Street to obtain custody of assets that 
it does not receive, let alone designate and monitor a 
subcustodian for the purpose of depositing such assets.23 
Accordingly, Plaintiffs’ allegations regarding State 
Street’s failure to designate a proper subcustodian do not 
support a breach of contract.24

 23 The provisions in the State Street, Chase, and IBT 
Agreements that define “subcustodian” pertain only to 
investments and funds held abroad. Plaintiffs concede 
this point in their opposition briefs, but their complaints 
do not allege that any of the securities at issue were 
held abroad. See Docket No. 24 Exs. A ¶ 7, B ¶ 7; 
Share Compl. Ex. A ¶ 7.

24 Although the CB Agreements do not contain an 
equivalent provision, Plaintiff Adelson alleges that 
State Street breached that Agreement by failing to 
ascertain the whereabouts of securities and to make 
certain that securities were held by a properly 
authorized subcustodian. Adelson Compl. ¶ 68. Here 
too, the CB Agreements regulate State Street’s conduct 
only with respect to custodial property that State Street 
actually receives. Adelson Compl. Ex. A at preamble. 
The CB Agreements permit State Street to “provide 
safekeeping of the property under [its] control” and 
deposit such property with a sub-custodian that it “may 
select.” Id. at ¶ 1. State Street did not owe Adelson any 
contractual duty to locate missing securities or place 
securities with a subcustodian of any particular kind.

Plaintiffs also contend that State Street breached the 
Agreements when it disbursed funds for securities that 
were fraudulent, suspicious, and/or irregular on their face. 
Compl. ¶¶ 77, 82. State Street maintains that such 
allegations do not state a claim for breach of contract 
because State Street owes only those duties provided 
under the Agreements and the Agreements authorize it to 
receive property in whatever form. Mem. at 8.25 Indeed, 
the Agreements contain no specific language that requires 
State Street to accept securities only in a particular form, 
and they expressly relieve State Street of any duty to 
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supervise, recommend or advise the Plaintiffs with respect 
to any investment decisions.
 25 “Mem. _” refers to State Street’s Memorandum of Law 

in Support of Its Motion to Dismiss the Complaint. 
Docket No. 23.

On the other hand, nothing in the Agreements authorize 
State Street to accept obviously defective promissory 
notes or “convertible ‘sub-notes’ signed by Tagliaferri 
himself,” amounting to worthless pieces of paper rather 
than legitimate securities or other forms of property. 
Szulik v. State St. Bank & Trust Co., No. 
12–10018–NMG, 2013 WL 1301064, *15 (D.Mass. Mar. 
25, 2013) (under similar circumstances, finding that 
plaintiffs stated a claim as to whether defendant breached 
its contractual obligations by accepting obviously 
defective and valueless securities in lieu of legitimate 
assets.). Because the parties agreed that State Street would 
be responsible for holding and disposing of “property,” 
and for purchasing and receiving “securities” in 
accordance with TAG’s instructions, it is unclear whether 
State Street exceeded its authority or otherwise breached 
its contractual obligations by accepting obviously 
defective and valueless securities in lieu of legitimate 
assets. Id.
 
*11 Plaintiffs have identified several notes, e.g., those 
issued by Blood Cell Storage, Inc., Stanwich Absolute 
Return, Ltd., M2 Systems, Corp., and Asia Special 
Situation Acq. Corp., that were issued by Tagliaferri as 
either obligor or payee.26 Compl. ¶¶ 57, 59; A. Wolff ¶ 51; 
E. Cox. ¶ 30. Accepting such allegations as true, this 
Court finds that they support a reasonable inference that 
State Street frustrated the reasonable expectations of the 
contracting parties by accepting facially deficient 
securities.27

 26 J. Wolff has also identified a mortgage subnote that 
listed no obligor at all. Compl. ¶ 61.

27 All but the CB Agreements include a “Reservation of 
Right” section, which provides: “[State Street] 
reserve[s] the right to refuse to accept any investment 
for the Account which is in a form or condition which 
[State Street], in [its] sole discretion, determine[s] is not 
compatible with the services to be performed under this 
Agreement.” See Docket No. 24, Ex. C ¶ 3. Because 
this provision allows State Street to reject deficient 
securities, it provides further support for this Court’s 
conclusion that Plaintiffs have stated a claim as to these 
allegations. See Szulik, 2013 WL 1301064, at *16.

Plaintiffs, however, may not pursue this claim for every 
note and security identified in their complaints. Indeed, 
Plaintiffs acknowledge that several notes such as the 
UMS Partners Notes were not received at all. As to the 
NDMA Notes, Plaintiffs have not pled that they were in 
any way irregular or suspicious in their form. The 
allegations pertaining to IEAH speak only to Tagliaferri’s 
alleged misappropriation and State Street’s failure to 
disclose the scheme. There is no indication that the 
cross-traded stock was in any way defective. Therefore, 
with these exceptions, this Court recommends that the 
motions to dismiss be denied with respect to the breach of 
contract claims pertaining to the receipt of securities that 
were not in good form.28

 28 Because Plaintiffs Share and Adelson identify only the 
IEAH Notes and the UMS Partners Notes, this claim 
should be dismissed in its entirety as to them. Plaintiff 
E. Cox has stated a claim as to the Asia Special 
Situation Note (E. Cox Compl. ¶ 30). Plaintiff J. Wolff 
has stated a claim as to the Stanwich Notes, the M2 
Systems Notes, and the mortgage subnote. (Compl.¶¶ 
57, 59, 61). Plaintiff M. Wolff has stated a claim as to 
the M2 Systems Notes and the Blood Cell Storage 
Notes. (M. Wolff Compl. ¶¶ 45, 48). Plaintiff A. Wolff 
has stated a claim as to the Asia Special Situation Note, 
the M2 Systems Notes, and the Blood Cell Storage 
Notes. (A. Wolff Compl. ¶¶ 34, 40, 51). Plaintiff C. 
Cox has stated a claim as to the M2 Systems Notes and 
the Blood Cell Storage Notes (C. Cox Compl. ¶¶ 55, 
57). Plaintiff Star has stated a claim as to the M2 
Systems Notes (Star Compl. ¶ 39). Plaintiff Taragano 
has stated a claim based on the M2 Systems Notes and 
the Stanwich Notes (Taragano Compl. ¶¶ 47, 51).

3. Claims Regarding Account Statements
Plaintiffs allege that State Street breached the Agreements 
by misreporting the value of their assets and by listing 
bogus CUSIP numbers on their account statements. 
Compl. ¶¶ 81, 84. State Street contends that those claims 
have been waived and/or are deficient as a matter of law. 
Mem. at 10–12.
 

a. Waiver
The Agreements require State Street to issue periodic 
account statements to Plaintiffs. With the exception of the 
CB Agreements, the Agreements contain the following 
waiver language regarding Plaintiffs’ obligations to raise 
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timely objections to their account statements:

In the absence of t he filing in 
writing with [St ate Street] by [Pl 
aintiff] of exceptions or objections 
to any such statement within sixty 
(60) days of issuance date, 
[Plaintiff] shall be deemed t o have 
approved such stat ement, and [St 
ate Street] shall be released, 
relieved and discharged with r 
espect to a ll items set forth therein. 
Market values are obtai ned from 
sources that [State Street] 
believe[s] to be reliable, however, 
[it] cannot guarantee their 
accuracy.

See Docket No. 24, Ex. C ¶ 19. Plaintiffs do not allege 
that they timely objected in writing to any account 
statement information they now challenge. In State 
Street’s view, this failure forecloses Plaintiffs’ claims. 
Mem. at 10. According to Plaintiffs, because State Street 
did not disclose all the information that it had in its 
possession, they were without knowledge of Tagliaferri’s 
misconduct and, therefore, incapable of objecting. Opp. at 
11.
 
State Street is correct that courts typically enforce such 
waiver provisions. See In the Matter of the Estate of Ray, 
874 N.Y.S.2d 891, 894–95 (N.Y.Sur.Ct.2009) (granting 
motion to dismiss claims based on account statement as 
time-barred where terms and conditions required account 
holder to provide “notification of any errors, 
discrepancies or irregularities within 60 days of mailing 
or transmission of the monthly statement”); see also In P 
.R. Tel. Co., Inc. v. SprintCom, Inc., 662 F.3d 74, 95–96 
(1st Cir.2011) (enforcing similar waiver provision where 
failure to timely object caused invoice to be “deemed 
correct” and “binding upon billed party”).
 
*12 In addition, Plaintiffs’ argument that no waiver 
occurred because State Street’s alleged misconduct was 
not apparent from the face of the account statements is 
unavailing. Indeed, in In P.R. Tel. Co., supra, the First 
Circuit rejected a similar argument, finding that it “ha[d] 
no basis in the Agreement, which included no such 
exception to the operation of the Waiver Provision.” 662 
F.3d at 97. The court also found that there was “no 
evidence suggesting that the parties commonly intended 
to include such an exception in the Waiver Provision.” Id. 

Accordingly, the court “decline[d] to read such an 
exception into the Waiver Provision” and conclude[d] that 
the defendant’s argument was “without merit.” Id.
 
The Agreements here contain no language limiting the 
waiver provisions to situations where State Street 
disclosed enough information for Plaintiffs to detect any 
errors in those statements. Nor do Plaintiffs allege that the 
parties intended the Agreements to include such a 
limitation. Accordingly, for those Plaintiffs whose 
Agreements contain the aforementioned waiver 
language,29 this Court finds that they have waived all 
claims arising from their account statements.30

 29 All Plaintiffs except Plaintiff Adelson (and Moss) have 
Agreements containing this waiver language.

30 Alternatively, Plaintiffs appear to suggest that waiver is 
improper because State Street fraudulently concealed 
pertinent information from their account statements. 
Opp. at 11 n. 29 (citing See Patsos v. First Albany 
Corp., 433 Mass. 323, 338 (2001)). Here, the 
complaints do allege that State Street fraudulently 
concealed information in the account statements issued 
to Plaintiffs. See Compl. ¶ 2. As discussed in more 
detail below, however, Plaintiffs do not satisfy the 
elements of a claim for fraudulent concealment. 
Accordingly, their allegations of fraudulent 
concealment do not bar the applicability of the 
Agreements’ waiver language.

b. Valuation Of Assets
Plaintiff Adelson’s CB Agreements contain no such 
waiver language. State Street nevertheless contends that 
Adelson’s claims fail as a matter of law. Specifically, 
State Street argues that the CB Agreements require it to 
report current market rates only if available. Adelson 
Docket No. 23 at 10. State Street further argues that the 
CB Agreements do not impose any obligation to 
independently confirm asset values and that Plaintiff’s 
claims rely on the implausible proposition that matured 
assets have no value. Id. Adelson responds that State 
Street acknowledged that its valuations were inaccurate in 
the April 2011 letter to its customers. Adelson Docket No. 
26 at 11–12.
 
The CB Agreements provide that “[a] statement of all 
transactions in the Account, with a list of the securities 
held in the Account, including current market value, if 
available to [State Street], shall be rendered monthly.” 
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Adelson Compl. Ex. A ¶ 10. This provision does not 
impose any affirmative obligation on State Street to value 
or verify the value of securities contained in Adelson’s 
account. The contractual language, however, “does not 
clearly excuse [State Street] for supplying inaccurate 
statements or failing to verify their contents before 
passing them along to Adelson, especially where, as 
alleged, [State Street] knew or should have known” that 
the statements contained false information. Szulik, 2013 
WL 1301064, at *20 (quoting Burns v. Delaware Charter 
Guarantee & Trust Co., 805 F.Supp.2d 12, 24 
(S.D.N.Y.2011)). Additionally, New York law, which 
governs the CB Agreements, “implies in every contract a 
covenant of good faith and fair dealing pursuant to which 
neither party to a contract shall do anything which has the 
effect of destroying or injuring the right of the other party 
to receive the fruits of the contract.” Dorset Indus., Inc. v. 
Unified Grocers, Inc., 893 F.Supp.2d 395, 405 (E .D.N.Y. 
Sept. 27, 2012) (quotations and citations omitted). An 
alleged breach of that duty is not considered a separate 
cause of action, but “is merely a breach of the underlying 
contract.” Id . (quotations and citations omitted).31

 31 Because a claim for breach of the implied duty of good 
faith and fair dealing is equivalent to a breach of 
contract claim under New York law, the failure to state 
a separate claim for breach of the implied covenant 
does not defeat Adelson’s assertion that State Street 
breached an implied duty to act in good faith. Szulik, 
2013 WL 1301064, at *20 n. 8; see also Harris v. 
Provident Life and Acc. Ins. Co., 310 F.3d 73, 81 (2d 
Cir.2002) (New York law “does not recognize a 
separate cause of action for breach of implied covenant 
of good faith and fair dealing when a breach of contract 
claim, based upon the same facts, is pled”).

*13 Here, Adelson claims that State Street assigned 
arbitrary asset values to warrants and promissory notes. 
Adelson Compl. ¶¶ 39, 41, 63. Moreover, she alleges that 
State Street acknowledged the assignment of arbitrary 
values for several months after losing contact with 
Tagliaferri. Id. at ¶ 41. These allegations support an 
inference that State Street knew or should have known 
that the asset values contained in the account statements 
were inflated and would mislead Adelson about the true 
value of assets contained in her accounts. Therefore, the 
motion to dismiss Adelson’s breach of contract claims 
should be denied on this basis.32

 32 State Street argues that this Court should not adopt the 
reasoning in Szulik because the CB Agreements require 
it to adhere to TAG’s valuation instructions and 
because a full reading of the April 2011 letter 
forecloses liability for negligent valuations. See 
Adelson, Docket No. 33 at 5–7. As to the first 
argument, Adelson does allege that TAG “dictated” the 

value of the CSI Notes. See Adelson Compl. ¶¶ 39–40. 
The plain terms of the CB Agreements preclude this 
claim. Adelson Compl. Ex. A ¶ 11. Adelson, however, 
does not allege that State Street relied on TAG’s 
instructions in assigning values to the other securities 
identified in the complaint. As such, there is no basis to 
find that the CB Agreements preclude the allegations as 
to the remaining securities. As to the April 2011 letter, 
although it may not amount to an affirmative admission 
that State Street attributed artificial values to 
TAG-purchased securities, the Court does not find that 
it relieves State Street of any potential liability at this 
time.

Adelson has also stated a claim regarding State Street’s 
assessment of excessive custodial fees. In construing the 
same CB Agreements against similar allegations, the 
Szulik court found that the plaintiffs in that suit stated a 
viable claim for breach of contract. See Szulik, 2013 WL 
1301064, at *21–22 (finding that at the motion to dismiss 
stage, the allegations are sufficient to support a reasonable 
inference that the securities at issue had little, if any, 
value). This Court finds no compelling reason to depart 
from the reasoning in Szulik, particularly where State 
Street advances the same arguments that the Szulik court 
found unpersuasive. Accordingly, this Court recommends 
that the District Court deny State Street’s motion as to 
these allegations.
 

c. “Bogus” CUSIPs
Adelson alleges that State Street assigned bogus CUSIPs, 
which created a false aura of legitimacy to the securities 
purchased by Tagliaferri. Adelson Compl. ¶ ¶ 2, 66. State 
Street argues that such allegations are ill-founded because 
the CB Agreements do not obligate it to assign numbers 
to, or describe assets, in any particular way. Adelson, 
Docket No. 23 at 13. State Street further suggests that the 
Securities and Exchange Commission acknowledges the 
practice of referencing internal tracking numbers 
denominated as “CUSIPs.” See id. at 12 n. 10 (noting 
practice of using a “ ‘dummy’ CUSIP,” or “a random 
series of digits used internally to identify a particular 
security”). State Street notes that CUSIP Global Services, 
which issues CUSIPs for Standard & Poors, cautions that 
CUSIPs should not be construed to endorse securities or 
affirm their validity. Id.
 
This Court is not persuaded that Adelson has failed to 
state a claim with respect to the alleged use of false 
CUSIPs. There is no language in the CB Agreements that 
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would excuse State Street from the issuance of false and 
inaccurate account statements, or its failure to act in good 
faith. With respect to the SEC’s recognition of dummy 
CUSIPs, there is no allegation that State Street assigned 
allegedly false CUSIP numbers for internal tracking 
purposes. Furthermore, even if State Street did use its 
CUSIPs for such purposes, that would not alter the 
alleged fact that State Street’s actions misled Adelson 
about the true nature of the securities in her accounts.
 
*14 State Street’s arguments regarding CUSIP Global 
Services’ warning are also unpersuasive. As the Szulik 
court opined in the face of an identical argument, “State 
Street has not shown that consideration of such evidence 
is appropriate on a motion to dismiss or that such a 
disclaimer is consistent with the general understanding in 
the industry as to the significance of CUSIP numbers.” 
Szulik, 2013 WL 1301064, at *21.
 
Accordingly, this Court recommends that the motion to 
dismiss be denied as to Adelson’s allegations regarding 
State Street’s use of allegedly false CUSIPs.
 

B. Tort And Fraud Claims33

33 In some of the cases, the parties dispute which state’s 
law should govern the non-contract claims. Plaintiffs 
argue that Massachusetts law controls because it is the 
situs of the alleged injuries. Opp. at 17. They state that 
their accounts were maintained by State Street in 
Massachusetts and that the transactions and occurrences 
giving rise to the claims occurred in Massachusetts. Id. 
State Street responds that the Court should apply the 
same law that it applies to the breach of contract claims 
because the Agreements are the basic source of the 
duties that it purportedly owed to Plaintiffs. Adelson, 
Docket No. 23 at 13. For purposes of the present 
motions, State Street urges this Court to apply either 
New York or Massachusetts law, depending on the 
underlying Agreement. The governing law, however, is 
similar in the two jurisdictions and any material 
differences are inapposite to the claims as alleged in 
Plaintiffs’ complaints. Accordingly, the Court cites 
authority from both jurisdictions in its analysis.

Plaintiffs bring claims against State Street for negligence 
or gross negligence (Count II), fraud and/or fraudulent 
concealment (Count III), and negligent misrepresentation 
(Count VI). State Street moves to dismiss these claims on 
the grounds that they are barred by the economic loss 
doctrine, fail to identify duties owed by State Street, are 
untimely, fail to satisfy the relevant pleading standards, or 
are foreclosed by the exculpatory clauses in the 

Agreements.
 

1. Economic Loss Doctrine
Both New York and Massachusetts law preclude liability 
for tort claims where the plaintiff is seeking recovery for 
purely economic losses. See Burns, 805 F.Supp.2d at 25; 
see also Arthur D. Little Int’l, Inc. v. Dooyang Corp., 928 
F.Supp. 1189, 1202 (D.Mass.1996). In cases where, as 
here, a plaintiff alleges “primarily economic loss as an 
injury in a tort claim, the usual means of redress is an 
action for breach of contract; a tort action for economic 
loss will not lie.” Burns, 805 F.Supp.2d at 25 (internal 
quotation omitted).
 
Courts in both jurisdictions, however, will uphold tort 
claims to recover economic losses caused by the negligent 
breach of a contractual obligation. See Burns, 805 
F.Supp.2d at 25 (explaining that breach of a duty of 
reasonable care in the performance of contract obligations 
will give rise to a tort claim); Arthur D. Little, 928 
F.Supp. at 1203 (“this Court concludes that Massachusetts 
law permits a cause of action to recover economic losses 
caused by negligent breach of a contractual duty”). 
“Although the duty arises out of the contract and is 
measured by its terms, negligence in the manner of 
performing that duty as distinguished from mere failure to 
perform it, causing damage, is a tort.” Anderson v. Fox 
Hill Vill. Homeowners Corp., 424 Mass. 365, 368 (1997) 
(citations omitted). Where there is contractual privity 
between the parties, an exception to the economic loss 
doctrine will permit a claim for negligent 
misrepresentation. Travelers Cas. & Sur. Co. v. 
Dormitory Auth.-State of New York, 734 F.Supp.2d 368, 
380 (S.D.N.Y.2010). There is no authority for the 
application of the economic loss doctrine to claims, such 
as those stated here, that sound in fraud. EED Holdings v. 
Palmer Johnson Acquisition Corp., 387 F.Supp.2d 265, 
278 (S.D.N.Y.2004).
 
*15 The Agreements’ exculpatory provisions specifically 
carve out claims of negligence and gross negligence. 
Therefore, claims based in negligence and gross 
negligence, “seek to enforce duties outside of the 
contract” and are not precluded by Plaintiffs’ contract 
claims. Burns, 805 F.Supp.2d at 26. “[T]he purpose of the 
economic loss doctrine is to allow parties to allocate risk.” 
Id . As the Szulik court held, in light of the parties’ 
agreement to exclude such claims from the agreement, “it 
would be improper to apply the economic loss doctrine to 
dismiss Plaintiffs’ tort claims.” Szulik, 2013 WL 1301064, 
at *26 (citing Burns, 805 F.Supp.2d at 26)). As to the 
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claims for negligent misrepresentation, the Court is 
satisfied that privity exists between the parties by virtue 
of the Agreements. Further, there is no basis for applying 
this doctrine to Plaintiffs’ claims sounding in fraud. EED 
Holdings, 387 F.Supp.2d at 278.
 
Accordingly, this Court finds that Plaintiffs’ tort and 
fraud claims are not barred by the economic loss doctrine.
 

2. Statute Of Limitations
State Street claims that Plaintiffs’ tort and fraud claims 
are untimely to the extent they are based on transactions 
that occurred more than three years prior to the filing of 
the individual actions. Mem. at 29 n. 33.
 
With the exception of the potential claims for fraud and 
fraudulent concealment as applied under New York law, 
the tort and fraud claims are subject to a three-year statute 
of limitations.34 See Arthur D. Little, 928 F.Supp. at 1203 
(“In Massachusetts, ‘actions in tort ... shall be commenced 
only within three years next after the cause of action 
accrues’ ”) (quoting M.G.L. ch. 260, § 2A); Nazzaro v. 
Richard O’Neill, Jr. & Associates, PC, 76 Mass.App.Ct. 
1106, *2 (2010) (fraud claim sounding in tort subject to 
three-year statute of limitations period); Samuel L. Hagan 
II, P.C. v. J.P. Morgan Chase Bank, N.A., No. 28859/10, 
2011 WL 4975311, *3–4 (N.Y.Sup.Ct. Oct. 19, 2011) 
(three-year statute of limitations applies to plaintiff’s 
negligence cause of action). Here, the subject complaints 
were filed between September 24, 2012 and December 
20, 2012. Any claims that accrued more than three years 
prior to the respective filing dates are potentially 
untimely.
 34 In New York, a cause of action based upon fraud must 

be commenced within six years from the time of the 
fraud or within two years from the time the fraud was 
discovered, or with reasonable diligence, could have 
been discovered, whichever is longer. Oggioni v. 
Oggioni, 46 A.D.3d 646, 648 (2007). Here, all the 
events alleged in Plaintiffs’ complaints occurred within 
the six-year period prior to their filing.

“The usual rule [in Massachusetts] is that a cause of 
action in tort accrues at the time the plaintiff sustains 
some injury as the result of a wrongful act on the part of 
the defendant.” Arthur D. Little, 928 F.Supp. at 1203. 
“However, if the injury or its cause was not immediately 
apparent, the ‘discovery rule’ applies and the cause of 
action does not accrue until the plaintiff knew or could 
have known of both the injury and the cause of the 

injury.” Id. (citations omitted). Likewise, claims of fraud 
accrue when the plaintiff knew or should have known 
about the alleged fraudulent act. Nazzaro, 76 
Mass.App.Ct. at *2.
 
“Equitable tolling allows courts to extend the statute of 
limitations beyond the time of expiration as necessary to 
avoid inequitable circumstances.” Johnson v. Nyack 
Hosp., 86 F.3d 8, 12 (2d Cir.1996). The doctrine of 
equitable tolling may be applied “as a matter of fairness 
where the plaintiff has been ‘prevented in some 
extraordinary way from exercising his rights, or has 
asserted his rights in the wrong forum.’ “ Id. (quoting 
Miller v. Int’l Tel. & Tel. Corp., 755 F.2d 20, 24 (2d 
Cir.1985)) (punctuation omitted).
 
*16 Plaintiffs allege that the actions and omissions giving 
rise to their claims began at least in mid–2007, when 
Tagliaferri moved to the Virgin Islands. To maintain their 
tort and Massachusetts fraud claims, they must submit 
facts demonstrating that their claims accrued after the 
2009 cutoff dates or that the statutes of limitations were 
otherwise tolled.
 
Here, the complaints allege that State Street withheld 
information regarding the true nature of securities in 
Plaintiffs’ accounts by issuing false and/or misleading 
account statements. As a result, State Street allegedly 
misled Plaintiffs into believing that their investments 
were legitimate when, in fact, they consisted of illiquid, 
high risk, and worthless assets. This potentially tortious 
conduct went unabated, and was unknown to Plaintiffs, at 
least until they received the Disclaimers starting in 201035 
or the February 2011 letter. Accordingly, the complaints 
support an inference that Plaintiffs could not have known 
about any unlawful conduct until after the 2009 cutoff 
dates.
 35 The Disclaimers noted that information pertaining to 

“held at source” assets was not “provided or verified 
for accuracy by State Street” and was being displayed 
“for informational purposes only.” Compl. Ex. I.

With respect to equitable tolling, as the Szulik court held, 
“the plaintiffs’ claim that State Street concealed critical 
information about their accounts by misrepresenting the 
value and legitimacy of assets contained in those accounts 
raises a question of fact as to whether, in fairness, the 
three-year statute of limitations should be tolled.” Szulik, 
2013 WL 1301064, at *29. This Court agrees.
 
At this stage, this Court finds that Plaintiffs’ tort and 
fraud claims are not barred by the relevant statute of 
limitations.
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3. Sufficiency Of Claims
Plaintiffs advance several theories under which they seek 
to hold State Street liable for negligence or gross 
negligence, fraud and/or fraudulent concealment, and 
negligent misrepresentation. State Street contends that 
Plaintiffs are unable to sustain any of these claims 
because they “rest on asserted failures to discharge the 
same purported (but nonexistent) duties on which 
[Plaintiffs’] defective contract claims rest.” Mem. at 16; 
Adelson Docket No. 23 at 14.
 
To support their tort and fraud claims, Plaintiffs must 
show that State Street breached a duty of care distinct 
from its contractual duties. See, e.g., Anderson, 424 Mass. 
at 368 (“failure to perform a contractual obligation is not 
a tort in the absence of a duty to act apart from the 
promise made”); see also IMG Fragrance Brands, LLC v. 
Houbigant, Inc., 679 F.Supp.2d 395, 408 (S.D.N.Y.2009) 
(noting that fraud claims raised in a case that stems from 
breach of contract must be “sufficiently distinct from the 
breach of contract claim.”).
 
Here, not all of Plaintiffs’ claims rely on the same 
conduct that forms the basis of their breach of contract 
claims. For example, Plaintiffs allege that State Street 
negligently and/or fraudulently represented its use of a 
third-party pricing service in the Disclaimers. Compl. ¶¶ 
2, 125. Plaintiffs do not allege that such affirmative 
representations breached any duties owed under the terms 
of the Agreements. Instead, they allege that State Street 
owed them separate duties to refrain from making 
misleading, incorrect, or fraudulent statements. Id. at ¶¶ 
98, 121, 125.
 
*17 Even if the claims were based on the same conduct 
underlying the contract claims, dismissal is not required. 
“At this stage of the litigation, alternative pleading is 
entirely permissible.” Int’l Envtl. Mgmt., Inc. v. 
Envirotron, Ltd., 724 F.Supp.2d 230, 239 (D.Mass.2010) 
(quotations, citations, and alteration omitted). In fact, the 
Federal Rules of Civil Procedure expressly allow it. See 
Fed. R. Civ. 8(a)(3) and 8(d)(3). As the exculpatory 
provisions of the Agreements demonstrate, State Street 
left open the possibility that it could be sued for its own 
negligence, gross negligence, and/or willful misconduct. 
The Szulik court explained, “even if the plaintiffs are 
unable to show that State Street’s conduct amounted to a 
failure to perform a contractual duty, they may be able to 
show that State Street breached the duty of care that it 
owed to them in the course of carrying out its custodial 

duties.” Szulik, 2013 WL 1301064, at *27.
 
Accordingly, at this stage, Plaintiffs’ breach of contract 
claims do not foreclose their tort and fraud claims.
 

4. Limitations On Claims For Negligence And Gross 
Negligence

a. General Limitations
Plaintiffs generally allege that State Street was either 
negligent or grossly negligent36 because it: (1) used 
illegitimate CUSIPs; (2) attributed arbitrary market values 
to TAG-purchased securities; (3) designated an improper 
subcustodian; (4) disbursed funds for securities never 
received; and (5) failed to execute and settle transactions. 
Compl. ¶¶ 89–93.
 36 Plaintiff Adelson charges State Street with simple 

negligence. The remaining Plaintiffs allege gross 
negligence.

To the extent that Plaintiffs’ first two allegations stem 
from the purported inaccuracies in their account 
statements, they must fail as to those Plaintiffs whose 
Agreements contain waiver provisions.37 Those Plaintiffs 
have not alleged that they disputed the account statements 
in compliance with the Agreements’ waiver provisions. 
They have therefore waived their ability to raise such 
objections here. They may not end-run this limitation 
simply by labeling their claims as gross negligence or 
negligence.38 However, to the extent that Plaintiffs allege 
separate duties owed by State Street to use only legitimate 
CUSIPs and to value securities properly from the outset, 
such allegations are pled sufficiently in the complaints.39 
See Compl. ¶¶ 89, 93.
 37 All Plaintiffs except Plaintiff Adelson have Agreements 

containing this waiver language.

38 See Arthur D. Little, 928 F.Supp. at 1203 (“to the extent 
there is a negligence claim at all between contracting 
parties, it is measured by the terms of the contracts”).

39 Because Plaintiff Adelson’s CB Agreements contain no 
waiver provision, there is no bar, on that basis, to her 
claim that State Street was negligent in issuing account 
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statements that included inaccurate valuations or listed 
fake CUSIPs.

The remaining allegations do not warrant the same 
limitations. At this juncture, Plaintiffs have pled 
sufficiently that State Street owed them separate duties to 
execute and settle account transactions, to ensure that all 
assets held by a subcustodian were held by a “qualified” 
sub-custodian, and to disburse funds only for securities 
actually received. See id. at ¶¶ 89–92.
 

b. Limitations On Claims Of Negligence And Gross 
Negligence “Regarding” CSI

Plaintiffs make reference to negligence or gross 
negligence “regarding” the CSI transactions. See, e.g., 
Share Compl. at p. 12; see also E. Cox Compl. at p. 10. 
Although it is not abundantly clear from the face of the 
complaints, Plaintiffs explain that the CSI allegations 
support their claims regarding State Street’s assignment 
of arbitrary market values. See Share, Docket No. 29 at 
19. Not every Plaintiff alleges that they actually invested 
in improperly valued CSI notes. See Share Compl. ¶¶ 
20–24. Plaintiffs Share and Star invested only in CSI 
stock. See id.; see also Star Compl. ¶¶ 28–31. They then 
allege that State Street assisted in the manipulation of the 
value of the notes on the account statements. See Share 
Compl. ¶¶ 20–24; Star Compl. ¶¶ 28–31. Because there 
appear to be no allegations that Share and Star held CSI 
notes, such manipulation would have had no effect on 
them.40 On the other hand, the remaining Plaintiffs who 
assert CSI-based allegations (supra n. 18) did invest in 
CSI notes. With the exception of Plaintiff Adelson, whose 
CB Agreement precludes such claims (supra n. 32) the 
remaining Plaintiffs have stated a claim on this basis.
 40 Plaintiff C. Cox’s claims for negligence “regarding” the 

CSI notes are also foreclosed by the exculpatory clause 
in her Agreement. See C. Cox. Compl. at p. 17, Ex. A ¶ 
16(B).

*18 Accordingly, this Court recommends that the District 
Court dismiss in part Plaintiffs’ negligence and gross 
negligence claims (Count II), consistent with the 
limitations discussed herein. Specifically, the District 
Court should grant State Street’s motions as to all 
Plaintiffs’ claims based on improper valuation and bogus 
CUSIPs for those Plaintiffs with waiver provisions in 
their Agreements (all Plaintiffs but Adelson). The District 
Court should also grant State Street’s motions as to the 

CSI-based claims of Plaintiffs Share, C. Cox, Star, and 
Adelson. State Street’s motions should otherwise be 
denied as to the negligence/gross negligence claims.
 

5. Negligent Misrepresentation
Plaintiffs assert claims for negligent misrepresentation. 
Specifically, they allege that State Street misrepresented: 
(1) the market values of the securities in their accounts, 
(2) that Plaintiffs’ assets were in the custody of a qualified 
custodian; (3) that State Street had executed and settled 
transactions that it had not yet received; and (4) that it 
used a third-party pricing service to attribute market 
valuations to securities purchased by TAG and/or 
Tagliaferri. Compl. at ¶¶ 122–125. State Street contends 
that the exculpatory clauses in the Agreements preclude 
Plaintiffs’ negligent misrepresentation claims. State Street 
also moves to dismiss these claims to the extent that they 
rely on Plaintiffs’ partial and misleading quote of a State 
Street communication referring to a third-party pricing 
service.
 
Where “the language of the exculpatory Agreement 
expresses in unequivocal terms the intention of the parties 
to relieve a defendant of liability for the defendant’s 
negligence, the agreement will be enforced.” Banco 
Espirito Santo de Investimento S.A. v. Citibank, N.A., No. 
03 Civ. 1537(MBM), 2003 WL 23018888, *11 (S.D.N.Y. 
Dec. 22, 2003) (citation omitted); see also Cormier v. 
Cent. Mass. Chapter of the Nat’l Safety Council, 416 
Mass. 286, 288 (1993) (enforcing terms of release under 
which defendant exempted itself from liability for its own 
negligence). The Agreements here contain exculpatory 
provisions that place limits on State Street’s liability. All 
of the Agreements contain a general liability and 
indemnification clause that, depending on the Agreement 
at issue, requires either negligence or gross negligence in 
order to state a claim. The State Street, IBT, and Chase 
Agreements have a second and more specific exculpatory 
clause that limits State Street’s liability in instances where 
State Street relied on TAG’s instructions. These 
provisions also require either negligence or gross 
negligence on the part of State Street. Therefore, the 
viability of Plaintiffs’ negligent misrepresentation claims 
turn at least in part on the nature of the alleged 
misrepresentation and the exculpatory clauses in their 
respective Agreements.
 
The first allegation is based on market valuations. Compl. 
¶ 122. At least as to the valuations of the CSI notes, the 
complaints allege that their values were “dictated” by 
Tagliaferri. Compl. ¶ 40. This allegation is therefore 
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foreclosed for those Plaintiffs41 whose Agreements require 
gross negligence when relying on TAG’s instructions. 
See, e.g., Docket No. 24, Ex. A. The CB Agreements 
warrant the same result, as they required State Street to 
follow all TAG’s instructions. Adelson Compl. Ex. A ¶ 
11.
 41 Those Plaintiffs are Share, E. Cox, J. Wolff, C. Cox, 

Star, and Taragano.

*19 The complaints do not assert that the other valuations 
resulted from Tagliaferri and/or TAG’s instructions. 
Nevertheless, the State Street, IBT, and Chase 
Agreements that would allow claims for negligent 
misrepresentations all have waiver provisions. Here, the 
alleged negligent misrepresentations regarding asset 
valuations were made only through Plaintiffs’ account 
statements. Plaintiffs did not raise timely challenges to 
those account statements. They may not bring such claims 
now. Accordingly, this Court finds that all of Plaintiffs’ 
valuation-based negligent misrepresentation claims are 
barred by the Agreements. The remaining allegations 
implicate only the general liability and indemnification 
clauses contained in the Agreements. To the extent that 
those provisions limit State Street’s liability to gross 
negligence, such allegations are foreclosed. See, e.g., 
Docket No. 24, Ex. A.42

 42 The Plaintiffs whose Agreements limit State Street’s 
liability to gross negligence are E. Cox, J. Wolff (IBT 
and State Street Contracts), C. Cox, Star, and Taragano.

Even if not barred by the Agreements’ exculpatory 
provisions, the remaining allegations must still state a 
claim for negligent misrepresentation. To do so, Plaintiffs 
must put forward facts sufficient to support an inference 
that State Street supplied them with incorrect or false 
information. See Cummings v. HPG Int’l, Inc., 244 F.3d 
16, 23 (1st Cir.2001); see also High Tides, LLC v. 
DeMichele, 88 A.D.3d 954, 959 (2011).
 
Two of the allegations fail against this standard. First, 
Plaintiffs do not allege that State Street made any specific 
representation, let alone a false representation, that their 
assets were in the custody of a qualified subcustodian. 
Plaintiffs note that State Street listed an “R” to “designate 
a security that ‘is not held in custody at State Street Bank 
& Trust Company.’ “ Compl. ¶ 68. This allegation 
pertains to the manner in which the securities were 
referenced in their account statements. The waiver 
provisions in the State Street, IBT, and Chase Agreements 
preclude such claims, and Plaintiffs may not end-run 
those provisions by styling their claims under the title of 
negligent misrepresentation.43

 43 The Adelson complaint does not assert this basis for 
negligent misrepresentation.

Second, Plaintiffs’ allegations with respect to the 
Disclaimer rely on a partial reading of its text. Plaintiffs 
accurately note that the Disclaimer represented that the 
prices and valuation of assets presented in the account 
statements reflected the “most current available prices 
provided by a third party pricing service.” Compl. Ex. I. 
The Disclaimer goes on to explain that information “for 
securities and other assets that are illiquid or not publicly 
traded may have been obtained from you [Plaintiffs], your 
agents, or other sources that may or may not be reliable.” 
Id. When read in its entirety, the Disclaimer did not 
represent that the valuation of all of Plaintiffs’ assets was 
based on information from a third-party pricing service. 
Accordingly, Plaintiffs do not state a claim for negligent 
misrepresentation on such allegations.
 
Lastly, Plaintiffs allege that State Street misrepresented 
that it had executed and settled transactions for securities 
that it had not yet received. Compl. ¶ 124. To the extent 
that such representations were made only through the 
account statements, most of the Plaintiffs have waived 
their rights to challenge the accuracy of those statements 
and any representations made therein. Because those 
Plaintiffs have not identified any other manner by which 
State Street made these allegedly false statements, their 
claims must fail. Only Plaintiff Adelson, whose CB 
Agreements contain no such provision, has stated a claim 
based on such allegations.
 
*20 Accordingly, this Court recommends that the District 
Court dismiss this claim (Count VI) in part as to Plaintiff 
Adelson and otherwise dismiss it in its entirety as to the 
other Plaintiffs.44

 44 State Street contends that Plaintiffs’ contract and tort 
claims should be dismissed because State Street did not 
proximately cause Plaintiffs’ purported losses. Mem. at 
28. State Street submits that Plaintiffs’ losses were the 
result of TAG’s investment decisions and allegedly 
illicit activity. Id. State Street further argues that 
Plaintiffs’ reliance on the alleged misrepresentations in 
their account statements alone did not cause the 
damages because TAG had already effectuated those 
transactions at the time of the statements. Id. at 29. 
Ordinarily, questions of causation “are appropriately 
handled at summary judgment or trial, not on a motion 
to dismiss.” Xpedior Creditor Trust v. Credit Suisse 
First Boston (USA) Inc., 341 F.Supp.2d 258, 271 
(S.D.N.Y.2004); see also Curran v. City of Boston, 777 
F.Supp. 116, 123 (D.Mass.1991) (“The question of 
proximate cause is a question of fact, and this court will 
not base a motion to dismiss upon such an issue”). 
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Here, although Tagliaferri and/or TAG’s alleged 
misconduct contributed primarily to the losses suffered 
by Plaintiffs, a factfinder could conclude that State 
Street’s alleged misconduct contributed to those losses 
by enabling Tagliaferri to continue his scheme 
undetected. Thus, the Court finds that the issue of 
proximate causation does not itself warrant dismissal of 
Plaintiffs’ contract and tort claims.

6. Fraud And/Or Fraudulent Concealment
Plaintiffs allege that, despite a duty to disclose all material 
facts, State Street fraudulently concealed facts concerning 
Tagliaferri’s misconduct and, instead, communicated only 
partial and/or ambiguous facts to them. Compl. ¶¶ 2, 97. 
Two Plaintiffs, J. Wolff and Adelson, also allege that 
some of the information that State Street provided to them 
was fraudulent. Id. at ¶ 97; Adelson ¶ 80. Plaintiffs base 
their claims on omissions and misrepresentations 
regarding asset valuations45 and Tagliaferri’s self-dealing. 
State Street moves to dismiss this claim on grounds that it 
rests on (1) generic assertions that fall short of Rule 9(b)’s 
requirements, (2) pleadings in other cases and transactions 
in accounts of other TAG clients that fail to plead any 
wrongdoing with respect to Plaintiffs’ respective 
accounts, and (3) sweeping allegations of knowledge as to 
which no factual foundation is alleged. Mem. at 18.
 45 For example, several Plaintiffs (M. Wolff, J. Wolff, C. 

Cox, Star, Taragano, and Adelson) claim that State 
Street fraudulently concealed its failure to reveal that 
Tagliaferri dictated the value of the CSI Notes or that it 
had not received valuation instruction from him for 
several months. See Compl. ¶¶ 42–43. Several 
Plaintiffs (M. Wolff, J. Wolff, A. Wolff, C. Cox, Star, 
and Taragano) make similar allegations regarding “the 
fraud” involving the Stanwich and/or the M2 Systems 
Notes. See Compl. at pp. 20–21.

The parties agree that Federal Rule 9(b) of the Federal 
Rules of Civil Procedure governs this claim. Pursuant to 
Rule 9(b), a party must state “with particularity the 
circumstances constituting fraud .” Fed.R.Civ.P. 9(b). 
Rule 9(b) requires that a plaintiff’s averments of fraud 
“specify the time, place, and content of the alleged false 
or fraudulent representations.” United States ex rel. 
Karvelas v. Melrose–Wakefield Hosp., 360 F.3d 220, 226 
(1st Cir.2004). The purpose of this requirement is to “give 
notice to defendants of the plaintiffs’ claim, to protect 
defendants whose reputation may be harmed by meritless 
claims of fraud, to discourage ‘strike suits,’ and to prevent 

the filing of suits that simply hope to uncover relevant 
information during discovery.” Id. (quoting Doyle v. 
Hasbro, Inc., 103 F.3d 186, 194 (1st Cir.1996)). A 
plaintiff pleading fraudulent concealment “must at least 
tell who said (or failed to say) what, when, and where” 
and “must also say, at the very least, how any such 
statements materially affected the plaintiff’s decision.” 
Varney v. R.J. Reynolds Tobacco Co., 118 F.Supp.2d 63, 
68 (D.Mass.2000).
 
A cause of action to recover damages for fraudulent 
concealment requires, in addition to scienter, reliance, and 
damages, a showing that there was a fiduciary or 
confidential relationship between the parties which would 
impose a duty upon the defendant to disclose material 
information and that the defendant failed to do so. High 
Tides, 88 A.D.3d at 957; see also JSB Indus., Inc. v. 
Nexus Payroll Servs., Inc., 463 F.Supp.2d 103, 107 
(D.Mass.2006) (Unless there is a duty to disclose, the 
failure to disclose information is not actionable.).
 
Plaintiffs’ fraudulent concealment claims fail to satisfy 
Rule 9(b)’s heightened standard. With respect to State 
Street’s purported duty to disclose material information, 
Plaintiffs allege that State Street owed a duty arising from 
the contractual relationship between State Street and 
Tagliaferri, the specific knowledge that State Street had of 
Tagliaferri’s misconduct, and the Agreements themselves. 
Compl. ¶ 98. In their opposition briefs, they also argue 
that State Street owed a duty on account of the ICA and 
the “special facts doctrine.” Opp. at 23–24.
 
*21 Plaintiffs’ positions are non-starters. Plaintiffs do not 
plead, with any amount of particularity, the existence of a 
duty arising from the purported contract between State 
Street and Tagliaferri that would require State Street to 
disclose “all material facts” in its possession. Moreover, 
the Agreements impose no obligation on State Street to 
disclose any additional information other than what was 
included in the account statements. The ICA, as noted 
earlier, is irrelevant here.
 
Plaintiffs’ remaining argument relies on the “special 
facts” doctrine, which provides a duty to disclose where 
“one party’s superior knowledge of essential facts renders 
a transaction without disclosure inherently unfair.” Jana 
L. v. W. 129th St. Realty Corp., 22 A.D.3d 274, 277 
(2005). The applicability of this doctrine is questionable. 
See Ryan v. Hunton & Williams, No. 99–CV–5938, 2000 
WL 1375265, *5 (E.D.N.Y. Sept. 20, 2000) (questioning 
whether special facts doctrine applies under New York 
law absent “business negotiations where parties are 
entering a contract”); see also Greenery Rehab. Group, 
Inc. v. Antaramian, 36 Mass.App.Ct. 73, 77 (1994) 
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(absent duty to disclose, “nondisclosure does not amount 
to fraud and is not a conventional tort of any kind”).
 
The special facts doctrine requires that the allegedly 
concealed information was peculiarly within the 
knowledge of the defendant and that the information 
could not have been discovered through the exercise of 
ordinary intelligence. Jana L., 22 A.D.3d at 278 (citations 
and quotations omitted). Here, Plaintiffs do not plead any 
facts from which to infer that Tagliaferri’s alleged 
misconduct was peculiarly within State Street’s 
knowledge. They merely state, in a conclusory fashion, 
that Tagliaferri’s activities were “uniquely within the 
knowledge of State Street.” See Compl. ¶ 3. Accordingly, 
the special facts doctrine does not save Plaintiffs’ claims.
 
There are additional grounds to dispose of Plaintiffs’ 
fraud-based claims. Plaintiffs’ most specific allegations in 
support of their fraudulent concealment claims concern 
Tagliaferri’s IEAH scheme. Plaintiffs focus on the 
February 2011 letter that they received from State Street 
regarding the lawsuit brought by another TAG client 
against TAG and Tagliaferri. Plaintiffs state that the letter 
was “vague” and contained “half-truths” because it did 
not disclose the plaintiff-customer’s name or detail the 
underlying allegations pertaining to IEAH. Compl. ¶¶ 25, 
32.
 
Plaintiffs argue correctly that “[f]ragmentary information 
may be as misleading ... as misrepresentation, and 
half-truths may be as actionable as whole lies.” Greenleaf 
Arms Realty Trust 1, LLC v. New Boston Fund, Inc., 962 
N.E.2d 221, 230 (Mass.App.Ct.2012); accord ADL, LLC 
v. Tirakian, No.2006–5076, 2010 WL 3925131, *15 
(E.D.N.Y. Aug. 26, 2010). “[T]hough there may be no 
duty otherwise imposed, if a party does speak to a given 
point of information, voluntary or otherwise, he is bound 
to speak honestly and divulge all the material facts 
bearing upon the point that lie within his or her 
knowledge.” Greenleaf Arms, 962 N.E.2d at 230.
 
*22 Plaintiffs fail to state a claim that the February 2011 
letter was fraudulent. The letter indicated that a suit had 
been filed against TAG alleging “breaching of contractual 
and legal duties owed to the clients, including effecting 
transactions which the clients had not authorized, and 
violation of state and federal securities laws in connection 
with his management of the clients’ accounts.” Docket 
No. 24, Ex. G. The letter further indicated that “other 
TAG clients have also contacted [State Street] and 
expressed concerns about TAG or about the manner in 
which their accounts have been managed.” Id. The letter 
explained the scope of the lawsuit and added that there 
were additional complaints. Plaintiffs have not asserted 

that State Street possessed any other specific material 
facts other than what the letter discloses.
 
Accordingly, this Court recommends that Plaintiffs’ 
claims for fraud and/or fraudulent concealment (Count 
III) be dismissed.
 

C. Aiding And Abetting Tagliaferri’s Breach Of 
Fiduciary Duty

Plaintiffs allege that State Street aided and abetted 
breaches of fiduciary duty by Tagliaferri. Compl. ¶¶ 
112–119. As an initial matter, the parties dispute the 
pleading standard that governs these claims. State Street 
contends that such claims are governed by Rule 9(b)’s 
heightened pleading standard. Mem. at 6. Plaintiffs 
contend that these claims need not be plead with 
particularity, and need comply only with the notice 
pleading standard of Rule 8(a). Opp. at 5.
 
Generally, a plaintiff pleading a claim for breach of 
fiduciary duty need only comply with Rule 8(a). Gerber 
v. Bowditch, No. 05–10782–DPW, 2006 WL 1284232, 
*13 (D.Mass. May 8, 2006) (citations omitted). Rule 9(b) 
imposes a heightened pleading standard for claims based 
on fraud. Id. (citing Greebel v. FTP Software, Inc., 194 
F.3d 185, 193 (1st Cir.1999)). This rule extends to all 
claims of fraud, “whatever may be the theory of legal 
duty statutory, tort, contractual, or fiduciary.” Id. (citation 
omitted). When an aiding and abetting claim sounds in 
fraud, it must be plead with particularity as set forth in 
Rule 9(b). See id.; see also Bamberg v. SG Cowen, 236 
F.Supp.2d 79, 91 (D.Mass.2002).
 
Here, the factual allegations underlying the aiding and 
abetting claims relate both to fraudulent activities and 
non-fraudulent activities. In any event, the Court need not 
decide whether Plaintiffs’ claims sound in fraud for 
purposes of Rule 9(b) because they fail to meet the 
elements of an aiding and abetting claim even under the 
more lenient standard provided in Rule 8(a).
 
To state a claim for aiding and abetting, a plaintiff must 
show that (1) the primary actor committed a wrongful act 
that causes injury; (2) the aider and abettor was aware of 
his role in the overall wrongful activity when he provided 
the assistance; and (3) the aider and abettor knowingly 
and substantially assisted the primary actor’s wrongful 
act. In re Sharp Int’l Corp., 403 F.3d 43, 49–53 (2d 
Cir.2005); accord Arcidi v. Nat’l Ass’n of Gov’t 
Employees, Inc., 447 Mass. 616, 623–24 (2006).
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*23 Plaintiffs’ claims focus on State Street’s actions in 
facilitating account transactions, and the reporting of the 
same. See Compl. ¶¶ 3, 9, 44–52. The mere settling of a 
transaction or providing of a platform, without more, 
cannot sustain a charge of substantial assistance. See, e.g., 
In re Agape Litig., 773 F.Supp.2d 298, 325 
(E.D.N.Y.2011) (although conventional banking services 
made it easier to effectuate fraudulent scheme, there was 
no showing of substantial assistance); Renner v. Chase 
Manhattan Bank, No. 98 CIV. 926(CSH), 2000 WL 
781081, *12 (S.D.N.Y. June 16, 2000) (finding no 
substantial assistance because “fact that all the 
participants in the alleged scheme used accounts at [bank] 
to perpetrate it, without more, does not rise to the level of 
substantial assistance”) (citation omitted). Inaction, such 
as the concealment of information, constitutes substantial 
assistance only when an independent duty to act is a duty 
owed. See Arcidi, 447 Mass. at 623 (citing Kolbeck v. LIT 
Am., Inc., 939 F.Supp. 240, 247 (S.D.N.Y.1996), aff’d, 
152 F.3d 918 (2d Cir.1998)). The complaints merely 
allege that State Street settled TAG’s cross-trades and 
concealed information regarding Tagliaferri’s 
self-dealing. These allegations are precisely the sort of 
passive assistance and inaction that, without more, does 
not rise to the level of substantial assistance.
 
The complaints rely on conclusory assertions of 
knowledge on the part of State Street. Under New York 
law, an aiding and abetting claim demands a showing of 
“actual knowledge” of the underlying wrongdoing. 
Cahaly v. Benistar Prop. Exch. Trust Co., Inc., 451 Mass. 
343, 355 (2008) (citations omitted) (opining on New York 
law). Constructive knowledge is not “actual knowledge.” 
See, e.g., Mazzaro de Abreu v. Bank of Am. Corp., 525 
F.Supp.2d 381, 388 (S . D.N.Y.2007) (knowledge of 
nature of transfers from bank account and large sums of 
money in account do not imply “actual knowledge of the 
underlying fraud”). Similarly, in Massachusetts, a 
defendant aids and abets only if the defendant actually 
knows about its substantial, supporting role in an 
unlawful enterprise. Maruho Co. v. Miles, Inc., 13 F.3d 6, 
10 (1st. Cir.1993) (quotation marks omitted). Here, the 
factual allegations assert only that State Street should 
have known of Tagliaferri’s misconduct. See, e.g., Compl. 
¶¶ 3, 32, 59, 60, 113, 116. Plaintiffs put forward no 
specific facts suggesting that State Street possessed actual 
knowledge of Tagliaferri’s actions or its role in 
Tagliaferri’s schemes.
 
Accordingly, the Court recommends that Plaintiffs’ aiding 
and abetting claims (Count V) be dismissed as to all 
Plaintiffs.
 

D. Negligent Breach Of Contractual Duties
Plaintiffs claim that State Street is liable under a theory of 
negligent breach of contractual duties. Compl. ¶¶ 
135–144. State Street maintains that this claim fails on 
both legal and factual grounds. Mem. at 27.
 
*24 A claim for negligent breach of contractual duties 
exists “when a party to a contract carelessly fails to 
perform as required and, as a result, foreseeably exposes 
third parties to injury.” Katz v. Pershing, LLC, 672 F.3d 
64, 75 (1st Cir.2012); see also Palka v. Servicemaster 
Mgmt. Servs. Corp., 83 N.Y.2d 579, 586 (1994) (“Not 
uncommonly, parties outside a contract are permitted to 
sue for tort damages arising out of negligently performed 
or omitted contractual duties.”). Negligent breach of 
contractual duties is a tort and is distinguishable from “the 
simple failure to perform contractual duties.” Anderson, 
424 Mass. at 368; Strategic Energy, LLC v. Western 
Massachusetts Elec. Co., 529 F.Supp.2d 226, 236 
(D.Mass.2008).
 
Plaintiffs, however, appear to claim that State Street owed 
them a duty because they were the intended third-party 
beneficiaries of a contract between State Street and 
Tagliaferri. See Compl. ¶¶ 137, 140, 142, 143. To survive 
a motion to dismiss on this basis, the complaint must 
plead that the plaintiff was the intended beneficiary of the 
contract and not a mere incidental one. See Brown v. 
Quest Diagnostics, LLC, No. 08–11517–RGS, 2008 WL 
5236033, *3 (D.Mass.2008) (citation omitted). Such 
intent may be found when “the circumstances indicate 
that the promisee intends to give the beneficiary the 
benefit of the promised performance.” In re Quincy 
Medical Center, Inc., 479 B.R. 229, 235 
(Bankr.D.Mass.2012) (citations and quotations omitted).
 
Plaintiffs’ claims as pled have several weaknesses. First, 
Plaintiffs aver that common sense dictates that a contract 
must have existed between State Street and Tagliaferri 
even though they do not possess any such contract. Opp. 
at 27 & n. 68. Second, Plaintiffs fail to plead facts 
supporting any intent on the part of State Street, by virtue 
of the alleged contract between it and Tagliaferri, to 
benefit them. The complaints merely assert in a 
conclusory fashion that the Plaintiffs were intended 
beneficiaries of that contract. Compl. ¶ 137.
 
Accordingly, this Court recommends that these claims 
(Count VIII) be dismissed.
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IV. CONCLUSION
For the foregoing reasons, this Court recommends as 
follows:
 
1. In Share v. State Street Bank and Trust Co. et al., No. 
12–11770, State Street’s Motion to Dismiss (Docket No. 
21) should be:

a. GRANTED as to Counts I, III, V, VI, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

i. granted as to the allegations regarding the purchase 
of CSI notes and inaccurate account statements, but 
otherwise denied.

2. In Cox v. State Street Bank and Trust Co. et al., No. 
12–11796, State Street’s Motion to Dismiss (Docket 
No. 24) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

*25 c. GRANTED IN PART and DENIED IN PART 
as to Count II as follows:

i. granted as to the allegations regarding the 
inaccurate account statements, but otherwise denied.

3. In Wolff v. State Street Bank and Trust Co. et al., No. 
12–11814, State Street’s Motion to Dismiss (Docket 
No. 22) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

c. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

i. granted as to the allegations regarding the 
inaccurate account statements, but otherwise denied.

 
4. In Wolff v. State Street Bank and Trust Co. et al., No. 

12–11984, State Street’s Motion to Dismiss (Docket No. 
20) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

c. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

i. granted as to the allegations regarding the 
inaccurate account statements, but otherwise denied.

 
5. In Wolff et al. v. State Street Bank and Trust Co. et al., 
No. 12–11988, State Street’s Motion to Dismiss (Docket 
No. 18) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

GRANTED IN PART and DENIED IN PART as to 
Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

c. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

i. granted as to the allegations regarding the 
inaccurate account statements, but otherwise denied.

 
6. In Cox v. State Street Bank and Trust Co. et al., No. 
12–12089, State Street’s Motion to Dismiss (Docket No. 
20) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

GRANTED IN PART and DENIED IN PART as to 
Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

c. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

i. granted as to the allegations regarding the purchase 
of CSI notes and inaccurate account statements, but 
otherwise denied.
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7. In Star v. State Street Bank and Trust Co. et al., No. 
12–12090, State Street’s Motion to Dismiss (Docket No. 
20) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

c. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

*26 i. granted as to the allegations regarding the 
purchase of CSI notes and inaccurate account 
statements, but otherwise denied.

 
8. In Taragano v. State Street Bank and Trust Co. et al., 
No. 12–12287, State Street’s Motion to Dismiss (Docket 
No. 19) should be:

a. GRANTED as to Counts III, V, VI, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Count I as follows:

i. granted as to all claims other than those alleging 
that State Street accepted securities that were 
suspicious, irregular or fraudulent on their face; and

c. GRANTED IN PART and DENIED IN PART as 
to Count II as follows:

i. granted as to the allegations regarding the 
inaccurate account statements, but otherwise denied.

 
9. In Adelson et al. v. State Street Bank and Trust Co. et 
al., No. 12–12376, State Street’s Motion to Dismiss 
(Docket No. 22) should be:

a. GRANTED as to Counts III, V, and VIII;

b. GRANTED IN PART and DENIED IN PART as 
to Counts I as follows:

i. denied as to the allegations regarding inaccurate 
asset valuations (except the CSI notes), use of fake 
CUSIPs, and assessment of excessive custodial fees, 
but otherwise granted;

c. GRANTED IN PART and DENIED as to Count II 
as follows:

i. granted as to the allegations regarding valuation of 
CSI notes but otherwise denied; and

d. GRANTED IN PART and DENIED IN PART as 
to Count VI as follows:

i. denied as to the representations regarding State 
Street’s proper confirmation and settlement of 
transactions, but otherwise granted.

 

V. REVIEW BY DISTRICT COURT JUDGE
The parties are hereby advised that under the provisions 
of Fed.R.Civ.P. 72(b), any party who objects to these 
proposed findings and recommendations must file specific 
written objections thereto with the Clerk of this Court 
within 14 days of the party’s receipt of this Report and 
Recommendation. The written objections must 
specifically identify the portion of the proposed findings, 
recommendations, or report to which objection is made, 
and the basis for such objections. See Fed.R.Civ.P. 72. 
The parties are further advised that the United States 
Court of Appeals for this Circuit has repeatedly indicated 
that failure to comply with Fed.R.Civ.P. 72(b) will 
preclude further appellate review of the District Court’s 
order based on this Report and Recommendation. See 
Phinney v. Wentworth Douglas Hospital, 199 F.3d 1 (1st 
Cir.1999); Sunview Condo. Ass’n v. Flexel Int’l, 116 F.3d 
962 (1st Cir.1997); Pagano v. Frank, 983 F.2d 343 (1st 
Cir.1993).
 

All Citations

Not Reported in F.Supp.2d, 2013 WL 5508151

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM AND ORDER ALLOWING 
PLAINTIFFS’ MOTION FOR A PRELIMINARY 

INJUNCTION

Kenneth W. Salinger, Justice of the Superior Court

*1 The parties to this lawsuit dispute who is entitled to 
use and control property belonging to the Newton 
Presbyterian Church (“NPC”), which is a member of the 
national Presbyterian denomination known as the 
Presbyterian Church (USA) (the “PCUSA”). Judge 
Sanders recently allowed Plaintiffs’ motion for partial 
summary judgment, ruling that they are entitled to enforce 
a ruling by the Presbytery of Boston that the remaining 
members of the NPC are entitled to use and control the 
disputed property, and that the break-away church 
members that now call themselves the Newton Covenant 
Church are not.
 
Plaintiffs have now moved for a preliminary injunction 
that would begin to enforce Judge Sanders’ dispositive 
ruling by ordering Defendants to vacate the church’s real 
property, return all other property, and refrain from using 
the NPC property in a manner inconsistent with the prior 
determination of the Presbytery. For the reasons discussed 
below, the Court concludes that Plaintiffs are entitled to 
such relief. It will therefore ALLOW the motion and issue 
a preliminary injunction in the form requested by the 
Plaintiffs.
 

Plaintiffs will remain free to let Defendants continue to 
worship in and make other use of the NPC building, at 
least for now. But that is for the Plaintiffs to decide. 
Defendants have no right to continue their use and 
occupation of the NPC property, now that Judge Sanders 
has determined that the Presbytery’s decision must be 
respected and enforced.
 

1. Background

A majority of the NPC’s members voted in January 2017 
to break away from the PCUSA and affiliate instead with 
the Evangelical Covenant Church. The Presbytery of 
Boston is the governing body for all PCUSA member 
churches in this area. It determined that the loyal 
Presbyterian members of the NPC are the true church, and 
that the break-away majority were no longer members of 
the NPC and had no power to take “any action purporting 
to affect the ownership, possession, use or status of the 
church property” or to change NPC’s name. The 
break-away majority, led by the Defendants, ignored 
these directions, changed the sign outside the church 
building to read “Newton Covenant Church,” and has 
occupied, kept possession, and been controlling use of all 
church property.
 
The NPC and the Presbytery of Boston then brought this 
suit, seeking declaration “that the ecclesiastical 
determination of the Presbytery regarding the true NPC 
and who among its members is entitled to the use and 
control over the NPC property is to be recognized and 
enforced.” Plaintiffs also seek permanent injunctive relief 
consistent with that declaratory judgment and damages 
for trespass and for conversion of property.
 
In November 2017 the court (Sanders, J.) [34 Conn. L. 
Rptr. 552] allowed Plaintiffs’ motion for partial summary 
judgment on the claim for declaratory judgment. She 
explained that under the First Amendment to the United 
States Constitution the PCUSA’s decision in this matter 
cannot be challenged in and must be enforced by civil 
courts. Two months later Defendants sought 
reconsideration of that decision, though for some reason 
they styled their request a motion to “vacate” the order 
granting partial summary judgment. Judge Sanders 
emphatically denied that motion, stating that she “did not 
regard the issue that I decided as a particularly close one.”
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2. Standards

*2 “To obtain a preliminary injunction, the applicant must 
show a likelihood of success on the merits of the 
underlying claim; actual or threatened irreparable harm in 
the absence of injunction; and a lesser degree of 
irreparable harm to the opposing party from the 
imposition of an injunction.” Wilson v. Commissioner of 
Transitional Assistance, 441 Mass. 846, 860 (2004). “The 
public interest may also be considered in a case between 
private parties where the applicable substantive law 
involves issues that concern public interest[s].” Bank of 
New England, N.A. v. Mortgage Corp. of New England, 
30 Mass.App.Ct. 238, 246 (1991).
 

3. Analysis

This case is unusual because Plaintiffs have already 
prevailed on the merits. There is no longer a question of 
whether Plaintiffs are likely to succeed in proving that 
they are entitled to exercise full dominion over NPC’s 
property on behalf of the PCUSA. They have already 
proven that and won summary judgment on the central 
issue in this case.
 
Defendants ‘argue that the Court should give little weight 
to Judge Sanders’ ruling because it is unlikely to be 
upheld on appeal. The Court is not convinced. To the 
contrary, it appears quite likely that Plaintiffs will prevail 
in any appeal from Judge Sanders’ rulings in this case.
 
It is well established that in a case like this—where a 
hierarchical church maintains an internal system of 
tribunals for resolving disputes, and the highest 
ecclesiastical authority in the church has resolved an 
internal dispute over who has the authority to act on 
behalf of a local church and exercise control over its 
property—the First Amendment to the United States 
Constitution bars civil courts from intervening in the 
dispute other than to enforce the decision by the church 
hierarchy. See Serbian E. Orthodox Diocese v. 
Milivojevich, 426 U.S. 696, 708–10, 724–25 (1976); 
Episcopal Diocese of Massachusetts v. Devine, 59 
Mass.App.Ct. 722, 725–29, rev. denied, 440 Mass. 1109 
(2003). As the Supreme Court has explained:

To permit civil courts to probe 
deeply enough into the allocation 
of power within a [hierarchical] 
church so as to decide ... religious 
law [governing church polity] ... 
would violate the First Amendment 
in much the same manner as civil 
determination of religious doctrine.

Serbian E. Orthodox Diocese, 426 U.S. at 709, quoting 
Md. & Va. Churches v. Sharpsburg Church, 396 U. S. 
367, 369 (1970) (Brennan, J., concurring). The Supreme 
Court first applied this principle almost 150 years ago in a 
case concerning a schism among members of a local 
Presbyterian church. See Watson v. Jones, 80 U.S. 679 
(1871).
 
If separate and final judgment were to issue on Count I of 
the complaint, Plaintiffs would be entitled not only to 
declaratory relief but also to a permanent injunction in 
their favor, without having to demonstrate that they would 
suffer irreparable harm without such relief or that such 
harm outweighs any harm to Defendants from granting 
the injunction. See generally Borne v. Haverhill Golf & 
Country Club, Inc., 58 Mass.App.Ct. 306, 323 (2003) (“In 
protesting that there has been no inquiry into who would 
suffer irreparable harm,” defendant “mistakenly seeks to 
graft onto a permanent injunction criteria that apply to 
preliminary injunctive relief”).1

 1 In federal courts, in contrast, prevailing plaintiffs are 
typically not entitled to permanent injunctive relief 
unless they can “demonstrate: (1) that it has suffered an 
irreparable injury; (2) that remedies available at law, 
such as monetary damages, are inadequate to 
compensate for that injury; (3) that, considering the 
balance of hardships between the plaintiff and 
defendant, a remedy in equity is warranted; and (4) that 
the public interest would not be disserved by a 
permanent injunction.” Monsanto Co. v. Geertson Seed 
Farms, 561 U.S. 139, 156–57 (2010), quoting eBay, 
Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 
(2006).

*3 This principle has special force with respect to 
Plaintiffs’ rights to control the NPC’s real property. Once 
a plaintiff establishes that they own or have the right to 
control or use some property and that the defendants are 
unlawfully interfering with those rights, as in this case, 
the plaintiff is entitled to a permanent injunction barring 
any further interference without regard to whether that 
order would be costly, burdensome, or otherwise harmful 
to the plaintiffs. See Peters v. Archambault, 361 Mass. 91, 
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92 (1972) (landowner was entitled to mandatory 
injunction compelling neighbor to remove portion of 
house that encroached on plaintiff’s land, “even though 
the encroachment was unintentional or negligent and the 
cost of removal is substantial in comparison to any injury 
suffered by the owner of the lot upon which the 
encroachment has taken place”); Brodeur v. Lamb, 22 
Mass.App.Ct. 502, 505 (1986) (plaintiff was entitled to 
permanent injunction barring obstruction of easement 
with fences and gates, even though removal of obstruction 
would be costly and burdensome).
 
Since no separate and final judgment has entered, the 
weighing of comparative irreparable harms remains a 
relevant and important criterion. See Wilson, supra.
 
But the fact that Plaintiffs have prevailed on the merits 
materially alters the calculus in balancing the harm that 
will persist if no injunction is issued, on the one hand, and 
the harm that may result if the injunction were to be 
granted, on the other. “What matters as to each party is 
not the raw amount of irreparable harm the party might 
conceivably suffer, but rather the risk of such harm in 
light of the party’s chance of success on the merits.” 
Siemens Bldg. Techs., Inc. v. Division of Capital Asset 
Mgmt., 439 Mass. 759, 762 (2003), quoting Packaging 
Industries Group, Inc. v. Cheney, 380 Mass. 609, 616 
(1980). Thus, “an attempt to show irreparable harm 
cannot be evaluated in a vacuum”; instead, it must be 
evaluated as part of a “sliding scale analysis” in which 
“the predicted harm and the likelihood of success on the 
merits [are] juxtaposed and weighed in tandem.” 
Ross–Simons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 
12, 19 (1st Cir. 1996).
 
Plaintiffs have made an adequate showing that they will 
suffer irreparable harm if they are unable to use and 
control NPC’s property, especially with regarding to the 
physical church building and related facilities in Newton. 
“It is well-settled law in this Commonwealth that real 
property is unique”; “that money damages will often be 
inadequate to redress a deprivation of an interest in land”; 
and that injunctive relief to enforce property rights should 
therefore be granted to a prevailing party. McCarthy v. 
Tobin, 429 Mass. 84, 89 (1999), quoting Greenfield 
Country Estates Tenants Ass’n, Inc. v. Deep, 423 Mass. 
81, 88 (1996).
 
In contrast, it is hard to see how Defendants will suffer 
any legally cognizable injury if the requested injunction is 
issued. The PCUSA has determined that Defendants have 
no right to use or control the property in dispute. Judge 
Sanders has determined that the PCUSA’s ecclesiastical 
determination must be respected and enforced by the 

Court. Defendants have had almost a year since the 
Presbytery of Boston ruled against them to leave and 
return the NPC’s property. Although the requested 
injunction would prevent Defendants from continuing to 
hold of NPC’s property, and as a result require 
Defendants to worship elsewhere unless Plaintiffs give 
them permission to keep using the NPC facilities for the 
time being, that is not the kind of harm that can justify 
withholding the relief sought by Plaintiffs. See Peters, 
supra.
 
The Court also concludes, consistent with the 
requirements of the First Amendment as discussed above, 
that issuing a preliminary injunction that enforces the 
Presbytery’s determination is consistent with and would 
promote the public interest.
 
The Court will therefore exercise its discretion to grant 
the preliminary injunction sought by the Plaintiffs. Cf. 
Lightlab Imaging, Inc. v. Axsun Technologies, Inc., 469 
Mass. 181, 194 (2014) (“Trial judges have broad 
discretion to grant or deny injunctive relief”).
 
*4 Defendants’ argument that the Court should not grant 
relief that would alter the status quo is unavailing. A 
preliminary injunction granting mandatory relief, in order 
to return the parties to something close to the situation 
that existed before the defendant acted unlawfully, is 
permissible under Massachusetts law even if it has the 
effect of temporarily granting the plaintiff all that it seeks 
as final relief. Such an injunction is appropriate where it 
is necessary to stop some party from causing irreparable 
harm by continuing to engage in unlawful conduct. See, 
e.g., Woods v. Executive Office of Communities and 
Development, 411 Mass. 599, 601–02 (1992) (affirming 
preliminary injunction ordering restoration of certain 
monthly housing voucher benefits); Alexander & 
Alexander, Inc. v. Danahy, 21 Mass.App.Ct. 488, 502 
(1986) (affirming preliminary injunction to enforce 
contractual covenant not to compete). Although “[a] 
preliminary injunction ordinarily is issued to preserve the 
status quo pending the outcome of litigation,” Doe v. 
Superintendent of Schools of Weston, 461 Mass. 159, 164 
(2011) (emphasis added), the availability of preliminary 
injunctive relief is not limited to such cases.
 
“[W]here preserving the status quo will perpetuate harm 
against the moving party,” a preliminary injunction 
“altering the status quo may be appropriate.” O Centro 
Espirita Beneficiente Uniao Do Vegetal v. Ashcroft, 389 
F.3d 973, 1002 (10th Cir. 2004) aff’d and remanded sub 
nom. Gonzales v. O Centro Espirita Beneficiente Uniao 
Do Vegetal, 546 U.S. 418 (2006). As the United States 
Court of Appeals for the Fifth Circuit has explained:
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The purpose of a preliminary 
injunction is always to prevent 
irreparable injury so as to preserve 
the court’s ability to render a 
meaningful decision on the merits. 
It often happens that this purpose is 
furthered by preservation of the 
status quo, but not always. If the 
currently existing status quo itself 
is causing one of the parties 
irreparable injury, it is necessary 
to alter the situation so as to 
prevent the injury, either by 
returning to the last uncontested 
status quo between the parties, ... 
by the issuance of a mandatory 
injunction, ... or by allowing the 
parties to take proposed action that 
the court finds will minimize the 
irreparable injury. The focus always 
must be on prevention of injury by 
a proper order, not merely on 
preservation of the status quo.

Canal Auth. of State of Florida v. Callaway, 489 F.2d 
567, 576 (5th Cir. 1974) (emphasis added; citations 
omitted). It appears that every United States Court of 
Appeals to address the issue agrees. See, e.g., Braintree 
Laboratories, Inc. v. Citigroup Global Markets, Inc., 622 
F.3d 36, 41 (1st Cir. 2010) (quoting Callaway ); Tom 
Doherty Assocs., Inc. v. Saban Entertainment, Inc., 60 
F.3d 27, 34 (2d Cir. 1995); Ortho Pharmaceutical Corp. 
v. Amgen, Inc., 882 F.2d 806, 814 (3d Cir. 1989); 
Aggarao v. MOL Ship Mgmt. Co., Ltd., 675 F.3d 355, 378 
(4th Cir. 2012); United Food & Commercial Workers 
Union, Local 1099 v. Southwest Ohio Regional Transit 
Auth., 163 F.3d 341, 348 (6th Cir. 1998); Chicago United 
Industries, Ltd. v. City of Chicago, 445 F.3d 940, 943–44 
(7th Cir. 2006); Golden Gate Restaurant Ass’n v. City and 
County of San Francisco, 512 F.3d 1112, 1116 (9th Cir. 
2008).
 
Although these cases were all decided under the federal 
rules of civil procedure, the same principle applies under 

Mass.R.Civ.P. 65. See generally Smaland Beach Ass’n, 
Inc. v. Genova, 461 Mass. 214, 228 (2012) (judicial 
construction of federal rules of civil procedure applies to 
parallel Massachusetts rules, “absent compelling reasons 
to the contrary or significant differences in content” 
(quoting Strom v. American Honda Motor Co., 423 Mass. 
330, 335 (1996), and Rollins Envtl. Servs., Inc. v. 
Superior Court, 368 Mass. 174, 180 (1975) ).
 
Defendants’ further argument that Plaintiffs are not 
entitled to injunctive relief because they waited too long 
to seek it, and in the meantime allowed Defendants to 
continue to use the disputed property, is also without 
merit. Defendants have known from the time they voted 
to leave the Presbyterian Church in order to affiliate with 
the Evangelical Covenant Church that the Plaintiffs were 
disputing Defendants’ assumption of control over NPC’s 
church building, bank accounts, and other property. Under 
these circumstances, Plaintiffs can hardly complain that 
they are in an untenable position because Defendants did 
not seek to oust them from the church property fast 
enough. Someone who “openly defies known rights, in 
the absence of anything to mislead him or to indicate 
assent or abandonment of intent to oppose on the part of 
others, is not in a position to urge as a bar failure to take 
the most instant conceivable resort to the courts.” 
Blakeley v. Pilgrim Packing Co., 4 Mass.App.Ct. 19, 24 
(1976), quoting Stewart v. Finkelstone, 206 Mass. 28, 36, 
92 N.E. 37 (1910).
 

ORDER

*5 Plaintiffs’ motion for preliminary injunctive relief is 
ALLOWED. The Court will issue an injunction in the 
form requested by Plaintiffs.
 

All Citations

Not Reported in N.E. Rptr., 2018 WL 1866908
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by Hill v. StubHub, Inc., N.C.App., March 6, 2012

25 Mass.L.Rptr. 478
Only the Westlaw citation is currently available.

Superior Court of Massachusetts,
Suffolk County.

1 The New England Patriots, L.P.

NPS LLC & another1

v.
STUBHUB, INC. & others.2

2 Steven McGrath, Carol McGrath, and John Does 
1-50

Civil Action No. 06-4874-BLS1.
|

Jan. 26, 2009.

MEMORANDUM OF DECISION AND ORDER ON 
DEFENDANT’S MOTION FOR PARTIAL SUMMARY 

JUDGMENT

RALPH D. GANTS Justice.

*1 The New England Patriots (“the Patriots”) have 
brought this action seeking, among other things, 
permanent injunctive relief barring defendant StubHub, 
Inc. (“StubHub”) from participating in the resale of 
Patriots tickets on its internet website.3 As against 
StubHub, the Amended Complaint claims (1) intentional 
interference with advantageous relations (Count I); 
misappropriation of name (Count II); and unfair trade 
practices in violation of G.L. c. 93A, § 11 (Count III).4 In 
Count VII, the Patriots ask the Court to hold all StubHub 
profits obtained through the sale of Patriots’ tickets in a 
constructive trust. StubHub has moved for partial 
summary judgment on Count I. For the reasons detailed 
below, the motion is DENIED.
 3 The action is formally brought by two plaintiffs: NPS 

LLC (“NPS”), the owner of Gillette Stadium and the 
issuer of premium seating tickets to the Patriots football 

games, and the New England Patriots, LP (“NEP”), the 
issuer of season tickets to those games. For simplicity’s 
sake, this Court collectively shall refer to both entities 
as the Patriots.

4 The Patriots have also filed a motion for leave to file an 
amended complaint to include as against StubHub 
claims of (1) civil conspiracy; (2) trespass; and (3) 
unjust enrichment, and to add as a defendant Last 
Minute Transactions, a wholly owned subsidiary of 
StubHub.

BACKGROUND

The following facts are undisputed unless otherwise 
noted. Each season, the Patriots make available tickets to 
home football games. Over 95% are season tickets issued 
by NEP; the balance are premium seating tickets issued 
by NPS. Until 2007, the following warning was printed 
on the back of each ticket in large block letters:

ANY NON-LICENSED 
INDIVIDUAL RESELLING THIS 
TICKET BY ANY METHOD 
INCLUDING WITHOUT 
LIMITATION, IN PERSON, ON 
AN AUCTION WEB SITE, OR 
OTHERWISE OVER THE 
INTERNET AND ANY 
LICENSED INDIVIDUAL OR 
ENTITY RESELLING THIS 
TICKET IN VIOLATION OF 
APPLICABLE LAW, IS 
SUBJECT TO ARREST, LEGAL 
ACTION AND LOSS OF 
SEASON TICKET 
PRIVILEGES.”5

 5 The Patriots revised this language for the 2007 NFL 
season to read: “This ticket is a non-transferable 
revocable license.... ANY PERSON NOT LICENSED 
PURSUANT TO M.G.L. c. 140, § 185A RESELLING 
THIS TICKET BY ANY METHOD INCLUDING 
WITHOUT LIMITATION IN PERSON, ON AN 
AUCTION WEB SITE, OR OTHERWISE OVER THE 
INTERNET, AND ANY PERSON OR ENTITY SO 
LICENSED RESELLING THIS TICKET ON AN 
AUCTION WEB SITE OR IN VIOLATION OF 
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APPLICABLE LAW, IS SUBJECT TO ARREST, 
LEGAL ACTION AND LOSS OF SEASON TICKET 
PRIVILEGES.”

In addition, each ticket stated that it was a revocable 
license, that the Patriots reserved the right to revoke the 
ticket at any time and for any reason, and that the Patriots 
may refuse admission to, or eject, any ticket holder who 
fails to comply with any applicable rules or terms.
 
In an effort to maintain what the Patriots describe as a 
safe, secure, and family-friendly environment for home 
games, they have exercised their right to revoke season 
tickets when ticket holders, either the ticket owners 
themselves or their guests, have engaged in what the 
Patriots consider to be unsafe or unacceptable conduct. 
See Yarde Metals, Inc. v. New England Patriots, LP, 64 
Mass.App.Ct. 656, 660 (2005). Thus, for example, should 
a season ticket holder give his or her tickets to another 
person for any single home game, and should the Patriots 
eject that person for unacceptable conduct, the Patriots 
may revoke the season tickets, regardless of the fact that 
the original holder was not present at the game. Upon 
learning that a ticket holder has impermissibly transferred 
a ticket or tickets, the Patriots have revoked that holder’s 
season tickets and refunded the full face value. In this 
way, all season ticket holders are responsible for the 
behavior of their guests. In order to effectuate this policy, 
each ticket bears a unique bar code that is electronically 
scanned upon entrance. Should the Patriots cancel a 
ticket, the bar code is voided, and the ticket is useless.
 
The Patriots are blessed with many loyal fans who wish to 
buy season tickets but are unable to do so. The Patriots 
have therefore established a wait list where, for a $100 
deposit per seat, fans may join the list and await the 
opportunity to buy season tickets as they become 
available. The deposit is credited toward the purchase of 
season tickets when they do become available, and is 
refundable if no seats are available when the fan removes 
his or her name from the wait list.
 
*2 The Patriots also recognize that season ticket holders 
may not be able to attend all the pre-season and home 
games. For this reason, the Patriots provide an online 
forum through TicketMaster, called TicketExchange, 
whereby holders may post their tickets on a secure 
website accessible only to other season ticket holders and 
wait list members.6 Once a match is made on 
TicketExchange between the season ticket holder who has 
posted the seats, and the person seeking them, the Patriots 
cancel the original tickets, void the bar code, and issue to 
the recipient new tickets with a different and valid bar 

code. The Patriots sell the tickets at face value, and 
reimburse the original holder of the unused tickets. Since 
the tickets sold through TicketExchange are cancelled, not 
transferred, the original holder is not responsible for the 
behavior of persons sitting in those seats. Neither the 
selling ticket holder, the purchasing ticket holder, nor the 
Patriots profit in any way from any TicketExchange 
transaction.7

 6 Through TicketExchange, the Patriots also sell the 
remaining games from season tickets that had been 
revoked.

7 Only TicketMaster profits from TicketExchange 
through the fee it charges for use of its ticket exchange 
service.

StubHub operates a website (www.stubhub.com) that 
allows people to buy and sell tickets to sporting, concert, 
theater, and other live entertainment events. In order to 
use the website, an individual must register as a StubHub 
member, and agree, among other things, to comply with 
“all applicable local, state, federal and international laws, 
statutes and regulations regarding the use of the Site and 
the selling of tickets.” On its seller “Q & A” page, 
StubHub states that Massachusetts law prohibits the 
reselling of tickets at more than $2.00 above face value, 
except that a licensed broker may charge additional 
expenses “related to acquiring and selling the ticket.” See 
G.L. c. 140, §§ 185A & D
 
Sellers list their available tickets on the website and 
assign a price to each ticket in one of three formats: (1) 
auction, where the seller lists a minimum price and an 
auction length, up to seven days, and buyers may bid 
accordingly; (2) fixed price, where the seller lists a 
definite price at which the ticket will sell immediately 
when the buyer clicks “Buy Now;” and (3) declining 
price, whereby the seller sets a maximum price which will 
decrease linearly each day until the seller’s minimum 
price has been reached. Pursuant to the user agreements, 
StubHub receives a 25% commission from each sale: 15% 
of the selling price from the seller, and 10% added to the 
total sales price due from the buyer. It is undisputed that 
the majority of Patriots tickets sell on StubHub for prices 
greatly in excess of face value.
 
StubHub offers buyers its “FanProtect Guarantee” in the 
event that tickets are invalid, or are not honored by the 
venue. To invoke this Guarantee, the buyer must first 
obtain independent confirmation from the venue, in this 
case the Patriots, that the tickets are invalid. Upon receipt 
of this confirmation, StubHub will refund the full 
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purchase price to the buyer, including all service fees and 
handling charges. This guarantee is limited to two claims, 
or a lifetime maximum of $1,000.
 
*3 In addition to the above services, in 2005 StubHub 
created a category of sellers it has identified as 
“LargeSellers.” As defined by StubHub, LargeSellers are 
those who “take a large interest in tickets spanning over 
multiple events and genres” for whom StubHub provides 
extended privileges and incentives above those provided 
to its regular users. The 2005 “LargeSeller’s Handbook” 
states that “StubHub strongly urges our LargeSellers to 
check the website from time to time for underpriced 
tickets or exclusive listings that may not be seen 
elsewhere.”8 As an incentive to LargeSellers, StubHub 
offers “the additional benefit of purchasing tickets with no 
‘buy-side’ fee. In other words, the standard fee of 10% 
that is added to the listing price at the END of the 
transaction is removed for LargeSellers.” LargeSeller’s 
Handbook, April 2005.9

 8 In the 2006 handbook, the language was changed to 
“StubHub suggests....” The 2008 handbook omits the 
sentence entirely.

9 The wording of the relevant section in the January 2008 
handbook is slightly different, although not materially 
so.

Beginning in 2007, StubHub started allowing 
LargeSellers to “mask” ticket locations by listing a 
different row, up to five rows away, than that printed on 
the original ticket. If the tickets offered are further than 
five rows from the original ones, or are in a different 
section, the LargeSeller must provide StubHub with the 
actual location and obtain approval before confirming the 
order. That exact location, however, is not passed on to 
the buyer until he or she receives the tickets.
 
According to the Patriots, starting in 2005 they noticed a 
larger number of patrons seeking admission through 
cancelled tickets; the majority of those fans reported that 
they had purchased those tickets through StubHub.10 The 
Patriots assert that the increase in invalid tickets presented 
for admission required them to devote personnel to 
manage not only the confirmation that StubHub requires 
for a buyer to qualify for a refund, but also inquiries and 
complaints from fans who had driven some distance and 
paid for parking, only to be turned away at the gate. In a 
letter dated November 21, 2006, the Patriots requested 
that StubHub immediately stop facilitating the resale of 
Patriots tickets. When StubHub refused to comply, the 
Patriots initiated the instant action.

 10 Presumably this occurs in large part when a season 
ticket holder, whose tickets have been cancelled for any 
reason, then decides to sell them on StubHub in the 
expectation of making a profit, rather than obtaining a 
refund for face value from the Patriots. Because the 
Patriots void the bar code on any cancelled tickets, 
those tickets subsequently sold on StubHub are not 
honored at the gate.

DISCUSSION

To prevail on summary judgment, the moving party must 
establish that there is no genuine issue of material fact on 
every element of a claim and that it is entitled to judgment 
on that claim as a matter of law. See generally Mass. R. 
Civ. P. 56(c); Highlands Insurance Co. v. Aerovox, Inc., 
424 Mass. 226, 232 (1997). Where the party opposing 
summary judgment has the burden of proof at trial, the 
moving party is entitled to summary judgment if it 
“demonstrates, by reference to material described in 
Mass. R. Civ. P. 56(c), unmet by countervailing materials, 
that the party opposing the motion has no reasonable 
expectation of proving an essential element of that party’s 
case.” Kourouvacilis v. General Motors Corp., 410 Mass. 
706, 716 (1991). “To be successful, a moving party need 
not submit affirmative evidence to negate one or more 
elements of the other party’s claim.” Id. It is sufficient to 
demonstrate that “proof of that element is unlikely to be 
forthcoming at trial.” Flesner v. Technical 
Communications Corp., 410 Mass. 805, 809 (1991).
 
*4 Phrased differently, summary judgment should be 
granted when, if the plaintiff were to prevail at trial on 
evidence identical to that in the summary judgment 
record, the court would be required to grant judgment 
notwithstanding the verdict, because, even when viewing 
the evidence in the light most favorable to the plaintiff, no 
reasonable jury could find in the plaintiff’s favor based on 
that evidence. See generally Donaldson v. Farrakhan, 436 
Mass. 94, 96 (2002) (“The standard applied to a motion 
for a directed verdict is identical to that applied to a 
motion for summary judgment ...”); D’Annolfo v. 
Stoneham Housing Authority, 375 Mass. 650, 657 (1978) 
(“The standard to be used on a motion for judgment 
notwithstanding the verdict is the same as that on a 
motion for a directed verdict”); Cambridgeport Savings 
Bank v. Boersner, 413 Mass. 432, 438 (1992). In such 
cases, a trial would be a futile waste of judicial resources, 
because the ultimate result could not be altered by the 
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jury’s verdict.
 
As noted earlier, the focus of this motion for partial 
summary judgment is on a single count, alleging 
intentional interference with advantageous relations. The 
tort of intentional interference with advantageous 
relations “protects a plaintiff’s present and future 
economic interests from wrongful interference.” 
Blackstone v. Cashman, 448 Mass. 255, 259 (2007). The 
Patriots’ Amended Complaint essentially incorporates 
into a single claim two related torts: tortious interference 
with contract and tortious interference with a prospective 
contractual relationship. In short, the Patriots allege both 
that StubHub has intentionally interfered with its existing 
contractual relationships with season ticket holders and 
with its prospective contractual relationships with those 
same season ticket holders and with wait list members. 
The melding of these torts into a single claim has little 
practical consequence, since the substantive elements are 
substantially similar and Massachusetts courts have not 
consistently distinguished between the two. Shafir v. 
Steele, 431 Mass. 365, 370 n. 10 (2000); Cavicchi v. 
Koski, 67 Mass.App.Ct. 654, 657 (2006).
 
The Patriots’ tortious interference claim centers around 
the relationship they have with their fans, both season 
ticket holders and those on the wait list, and their 
commitment to maintain a safe and family friendly 
environment for home games. In a nutshell, the Patriots 
argue:

• “The purchase of a ticket to a sports or 
entertainment event typically creates nothing more 
than a revocable license.” Yarde Metals, Inc. v. New 
England Patriots Ltd. Partnership, 64 Mass.App.Ct. 
at 658. The Patriots have expressly declared that 
their tickets to home games are not transferable, and 
that anyone who chooses to transfer them except 
through TicketExchange may have their season 
tickets revoked.

• The Patriots’ commitment to nontransferability is 
intended to permit them to determine who is 
responsible for inappropriate behavior and hold the 
ticket holder responsible for such behavior, which 
allows them to maintain control over the entire 
venue. Since buyers on StubHub are likely one time 
anonymous buyers, they do not have the same 
incentive to behave appropriately as do season ticket 
holders who know that their tickets may be revoked 
at any time.

*5 • In addition, when tickets are sold on StubHub, 
they are not offered on TicketExchange to other 
season ticket holders and wait list members, which 

interferes with the goodwill the Patriots have 
fostered with their most loyal fans.

 
To prevail on their tortious interference claim, the Patriots 
must prove that “(1) [they] had an advantageous 
relationship with a third party (e.g., a present or 
prospective contract or employment relationship; (2) 
[StubHub] knowingly induced a breaking of the 
relationship; (3) [StubHub’s] interference with the 
relationship, in addition to being intentional, was 
improper in motive or means; and (4) the [Patriots were] 
harmed by [StubHub’s] actions.” Blackstone v. Cashman, 
448 Mass. at 260, citing Weber v. Community Teamwork, 
Inc., 434 Mass. 761, 781 (2001). Harm has been described 
as a loss of advantage or damage to an economic 
relationship that resulted directly from the defendant’s 
conduct. Kurker v. Hill, 44 Mass.App.Ct. 184, 191 
(1998); Ratner v. Noble, 35 Mass.App.Ct. 137, 138 
(1993). The harm must result in economic loss; where the 
plaintiff does not suffer any pecuniary loss as a result of 
the defendant’s actions, there can be no recovery on a 
tortious interference claim. Birbiglia v. Saint Vincent’s 
Hosp., Inc., 427 Mass. 80, 83 (1998); Ratner, 35 
Mass.App.Ct. at 138 (essence of tort is damage to 
business relationship); Tech Plus, Inc. v. Ansel, 59 
Mass.App.Ct. 12, 18-19 (2003) (pecuniary loss is 
essential element of tort).
 
StubHub, for purposes of summary judgment, essentially 
concedes that there is a genuine issue of fact as to whether 
it knowingly induced season ticket holders to breach the 
terms of their license by transferring their Patriots tickets. 
It argues that it is entitled to summary judgment because 
there is no evidence in the summary judgment record that 
would allow the Patriots to prove any of the three other 
elements of a tortious interference claim. Specifically, 
StubHub contends that the Patriots have offered no 
evidence that (1) the Patriots have any expectation of 
financial benefit in their relationship with either season 
ticket holders or wait list members; (2) that StubHub’s 
alleged interference was improper in motive or means; or 
(3) that the Patriots suffered any pecuniary loss from the 
alleged tortious interference. This Court will address each 
of these arguments in turn.
 

1. Did the Patriots have an Advantageous 
Relationship with Season Ticket Holders or Wait List 
Members?

StubHub first argues that the Patriots cannot satisfy the 
first element of their claim-that they had a financially 
advantageous relationship with their season ticket holders 
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or wait list members. “It is well settled that an existing or 
even a probable future business relationship from which 
there is a reasonable expectancy of financial benefit is 
enough” to satisfy this element. Owen v. Williams, 322 
Mass. 356, 361-362 (1948). The Patriots certainly have an 
existing relationship with their season ticket holders for 
each football season, and a probable future business 
relationship with both their season ticket holders (who are 
not contractually promised a right to renew but generally 
do so) and their wait list members (who join the wait list 
to become eligible for season tickets as they become 
available).
 
*6 StubHub, however, contends that there is no 
“reasonable expectancy of financial benefit” from the 
Patriots’ relationship with existing season ticket holders 
because that reasonable expectancy is extinguished once 
the season ticket holders purchase their tickets. According 
to StubHub, even if the Patriots were to revoke the season 
ticket holder’s “license” for the season (because the ticket 
holder had sold tickets online through StubHub) and 
refund the face value of the remaining tickets, the Patriots 
still would suffer no economic loss because the remaining 
tickets would quickly be scooped up by wait list members 
at the face value price. See Yarde Metals v. New England 
Patriots, 64 Mass.App.Ct. at 661 (“any resale of the 
tickets would only make the Patriots whole for the 
revenue [they] lost ...”). StubHub also contends that there 
is no “reasonable expectancy of financial benefit” from 
the Patriots’ relationship with wait list members because 
the Patriots admit that they receive no financial benefit 
from the ticket sales arranged through TicketExchange.
 
StubHub’s analysis of this first element of tortious 
interference is far too narrow and is conflated with the 
third element-that the plaintiff suffer some financial harm 
from the third party’s interference with contract. It cannot 
reasonably be disputed that the Patriots have both an 
existing and a probable future business relationship with 
both season ticket holders and wait list members-who are 
would-be season ticket holders-and that they have a 
reasonable expectancy of financial benefit from the ticket 
prices they would pay for these season tickets. This is 
enough to satisfy this first element. Massachusetts courts 
have repeatedly stated that a plaintiff may prevail on a 
tortious interference claim by proving either “a business 
relationship or contemplated contract of economic 
benefit....” Powers v. Leno, 24 Mass.App.Ct. 381, 384 
(1987) (emphasis added). See also Blackstone, 448 Mass. 
at 259 (advantageous relationship is a present or 
prospective contract or employment relationship) 
(emphasis added); Owen, 322 Mass. at 361-362 (plaintiff 
needs to prove “an existing or even a probable future 
business relationship from which there is a reasonable 

expectancy of financial benefit ....“ (emphasis added).
 

2. Was StubHub’s alleged interference improper in 
motive or means?

For purposes of this motion, StubHub concedes that it 
knowingly induced Patriot ticket holders to breach their 
revocable license with the Patriots by inviting them to 
transfer tickets that, under the terms of the license, were 
not transferable. StubHub correctly notes, however, that a 
claim of tortious interference requires more than proof of 
an intentional inducement of a breach; it requires proof 
that the inducement to breach was either done with 
improper motive or committed through improper means. 
See United Truck Leasing Corp. v. Geltman, 406 Mass. 
811, 816 (1990); Kurker, 44 Mass.App.Ct. at 91, citing 
Draghetti v. Chmielewski, 416 Mass. 808, 816 n. 11 
(1994).
 
*7 The Patriots rely heavily on various federal cases, 
beginning in 1907 with Bitterman v. Louisville & 
Nashville R.R., 207 U.S. 205, 213 (1907), in which 
federal courts held that discount ticket brokers who 
unlawfully resold tickets (train tickets in Bitterman and 
airline tickets in the later cases) that were not transferable 
committed tortious interference because they had induced 
the ticket holder to breach his contract with the railroad or 
the airline by transferring it. See, e.g., Transworld 
Airlines v. American Coupon Exch., 913 F.2d 676, 687 
(9th Cir.1990). The Patriots contend that these cases 
illustrate that aiding in the resale of nontransferable 
tickets is sufficient, with nothing more, to support a claim 
of tortious interference. The Patriots correctly understand 
these cases but these cases do not accurately reflect the 
Massachusetts common law governing tortious 
interference.
 
In Bitterman, it is not precisely clear whether the Supreme 
Court is declaring federal common law or is concerned 
with enforcing the Interstate Commerce Act’s mandate 
for an equality of rates and a prohibition of preferences, 
but it is clear that the elements it declared for a tortious 
interference claim do not include the element required 
under Massachusetts law that the conduct be improper in 
motive or means. 207 U.S. at 221-223. The Supreme 
Court in Bitterman declared that tortious interference “is 
committed by one who ‘maliciously interferes in a 
contract between two parties and induces one of them to 
break that contract to the injury of the other.’ “ Id. at 
222-223, quoting Angle v. Chicago, St. Paul & C. Ry. Co., 
151 U.S. 1 (1894). It then added, “The wanton disregard 
of the rights of a carrier causing injury to it, which the 
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business of purchasing and selling non-transferable 
reduced rate tickets of necessity involved, constitute legal 
malice.” Bitterman at 223. In short, the United States 
Supreme Court declared that intentionally inducing a 
breach of contract is sufficient alone to establish malice; 
Massachusetts law requires more than inducement, and 
does not consider inducement alone to satisfy the separate 
element of improper motive or means. Similarly, in 
Transworld Airlines, the Ninth Circuit applied California 
law governing the cause of action for tortious interference 
with business relations, which does not include the 
element of improper motive or means. 913 F.2d at 689.11

 11 The elements in the California cause of action are:
(1) an economic relationship between the plaintiff 
and some third party, with the probability of future 
economic benefit to the plaintiff; (2) the 
defendant’s knowledge of the relationship; (3) 
intentional acts on the part of the defendant 
designed to disrupt the relationship; (4) actual 
disruption of the relationship; and (5) economic 
harm to the plaintiff proximately caused by the 
acts of the defendant.
Id., citing Youst v. Longo, 43 Cal.3d 64, 71 n. 6, 
233 Cal.Rptr. 294, 298 n. 6, 729 P.2d 728, 733 n. 
6 (1987).

Here, the Patriots’ tortious interference claim alleges 
improper means, perhaps recognizing that StubHub’s 
motive to make money and benefit its customers does not 
constitute an improper motive under the law. See United 
Truck Leasing Corp., 406 Mass. at 817; King v. Driscoll, 
418 Mass. 576, 587 (1994). Improper means must consist 
of conduct that violates a statute or constitutes a common 
law tort. Kurker, 44 Mass.App.Ct. at 191-192; Cavicchi v. 
Koski, 67 Mass.App.Ct. at 658 (“Improper means include 
violation of a statute or common-law precept, e.g., by 
means of threats, misrepresentation, or defamation.”). The 
issue, then, is whether the Patriots have presented 
evidence of improper means.
 
*8 The Patriots essentially argue that StubHub is engaged 
in three types of illegal conduct: common law 
misrepresentation, trespass, and contributing to violation 
of the “anti-scalping” laws-G.L. c. 140, § 185A & 185D. 
As to common law misrepresentation, the Patriots argue 
that StubHub affirmatively sought to prevent the Patriots 
from learning which of its season ticket holders were 
selling tickets online with StubHub by allowing 
LargeSellers to “mask” ticket locations by listing a 
different row, up to five rows away, than that printed on 
the original ticket and by not informing the buyer of the 
exact location of the tickets until the buyer receives them. 
This Court, however, can find nothing in the record to 
support the contention that StubHub was misrepresenting 

the location of the tickets to the buyer of the tickets. As 
far as this Court can discern from this record, the buyer is 
told that he is buying a ticket within five rows of the 
identified location rather the precise seat identified. Nor 
does the record reflect that StubHub has induced or 
encouraged their ticket buyers to make affirmative 
misrepresentations to the Patriots when they present their 
tickets to enter Gillette Stadium.12 The Patriots, therefore, 
are really arguing that StubHub engages in improper 
means by making it harder for the Patriots to detect who 
among its season ticket holders are selling tickets online 
through StubHub. This Court does not believe that this 
alone is sufficient to constitute the required improper 
means. Rather, minimizing the risk of detection is simply 
part of StubHub’s inducement to commit the breach itself.
 12 Compare with American Airlines, Inc. v. Christensen, 

967 F .2d. 410 (10th Cir.1992) (improper conduct 
where defendant ticket broker altered airline tickets, 
manufactured phony identification cards, and instructed 
the buyers to lie to airline ticket agents); American 
Airlines, Inc. v. Platinum World Travel, 769 F.Supp. 
1203, 1206-1207 (D.Utah 1990) (improper conduct 
where defendant ticket broker “developed an elaborate 
system of deception,” including booking false 
reservations and providing tickets in different name 
from user); Northwest Airlines, Inc. v. The Ticket Exch., 
793 F.Supp. 976, 979 (W.D.Wash.1992) (improper 
conduct where defendant instructed purchasers of 
non-transferable frequent flyer certificates to say tickets 
were gifts).

Alternatively, the Patriots argue that StubHub engaged in 
a misrepresentation of omission by failing to inform its 
customers that the Patriots intended to enforce the 
prohibition against transfer declared on their tickets. This 
Court recognizes that it is an unfair act or practice in trade 
and commerce to fail to disclose to a prospective buyer a 
known material fact that may have caused the prospective 
buyer not to enter into the transaction. See Underwood v. 
Risman, 414 Mass. 96, 99 (1993); 940 C.M.R. § 3.16(2). 
This fact, however, was already known to the Patriots 
ticket holder, since the warning was contained both on the 
back of the ticket and in the Fan Guide provided to each 
season ticket holder with their tickets each year. This fact 
may not have been known by the prospective ticket buyer 
on StubHub, but StubHub’s FanProtect Guarantee 
protects these buyers from the invalidation of tickets they 
purchase by assuring them a full refund if the Patriots 
confirm that the tickets are invalid. Moreover, shortly 
after this lawsuit was first filed, StubHub placed on the 
“Notifications” page of its website a section devoted to 
this lawsuit that makes clear that the Patriots are 
challenging the rights of individuals to resell their Patriots 
tickets on StubHub. Consequently, even viewing the 
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evidence in the light most favorable to the Patriots, the 
evidence does not support a finding that StubHub engaged 
in the improper means of misrepresentation, either under 
the common law or under G.L. c. 93A.
 
*9 The Patriots also allege that a non-season ticket holder 
commits a trespass when he uses a transferred ticket to 
enter Gillette Stadium to watch a Patriots game, and that 
StubHub facilitates such a trespass. This argument may 
have been persuasive if the Patriots, like an airline, had 
placed a name on a ticket and permitted only that person, 
verified by photographic identification, to enter the 
stadium with that ticket, but they did not. The Patriots’ 
counsel candidly admitted that, if a season ticket holder 
gives or sells a ticket to a family member, friend, or 
business associate, the Patriots would not consider that 
transfer to justify a loss of season ticket privileges. 
Consequently, the Patriots do not deem transfer alone to 
warrant revocation of their revocable season ticket 
“license;” it is only transfer by sale to strangers that 
warrants revocation. Since it does not consider all those 
with transferred tickets to be trespassers, it cannot prevail 
in proving that anyone with a transferred ticket should be 
deemed a trespasser.
 
As to the “anti-scalping laws,” G.L. c. 140, § 185A 
provides that “[n]o person shall engage in the business of 
reselling any ticket or tickets of admission ... to any 
theatrical exhibition, public show or public amusement or 
exhibition ... without being licensed therefor by the 
Commissioner of Public Safety....” The precise meaning 
of “engag[ing] in the business of reselling any ticket or 
tickets” has yet to be articulated by our appellate courts. 
The Supreme Judicial Court declared in 1929 “that the 
offence denounced by § 185A ... is engaging in the 
business ‘of reselling’ tickets; and it is the occupation and 
not an isolated act which is forbidden.” Commonwealth v. 
Sovrensky, 269 Mass. 460, 462 (1929). In Sovrensky, the 
Court noted that “one may be engaged in the business of 
selling although he has made no sale,” and added that “[a] 
single sale taken with other circumstances may be enough 
to make out the offense of doing business.” Id. at 
462-463. Yet, this assertion should not suggest that a 
single sale alone, without other circumstances suggesting 
that the person is in the business of reselling tickets, is 
sufficient to constitute a violation of § 185A. Sovrensky’s 
conviction for violating G.L. c. 140, § 185A was 
affirmed, but he was observed in front of the old Boston 
Garden prior to a wrestling match calling out that he had 
tickets for sale, and he had sold two tickets for three times 
the face value price and had two more on his person when 
he was arrested. Id. at 462. It appears that, to be engaged 
in the business of reselling, one must, at the very least, 
wish to sell more than one ticket for a profit, but it is not 

clear how many sales or prospective sales are needed to 
become so engaged. See Lanier v. City of Boston, 95 
F.Supp.2d 17, 19 (D.Mass.2000) (sale outside Fenway 
Park of single ticket at face value is not engaging in the 
business of reselling).
 
*10 Even licensed ticket brokers engaged in the business 
of reselling tickets are limited in the price they may 
charge-the price of a resold ticket may not exceed the 
price printed on the face of the ticket, plus $2, plus 
service charges. G.L. c. 140, 185D. The service charges 
may not include the purchase price of the ticket above 
face value, since that “would add as an allowable cost one 
which emasculates the basic provision limiting the price 
to be charged.” Commonwealth v. Santangelo, 25 
Mass.App.Ct. 583, 584 (1988). Consequently, if a ticket 
reseller purchases a $30 ticket for $80, he may not charge 
more than $30, plus $2, plus service charges, and may not 
include the $50 paid above face value as a service charge. 
See id.
 
This Court need not determine on summary judgment 
how many StubHub sellers of Patriots tickets are engaged 
in the business of reselling tickets, since the evidence is 
clear that some sellers (and buyers) are engaged in that 
business. As noted earlier, StubHub has a category of 
sellers it identifies as “LargeSellers” which it defines as 
those who “take a large interest in tickets spanning over 
multiple events and genres.” StubHub’s definition of 
LargeSellers may not match precisely the definition under 
Massachusetts law of those engaged in the business of 
reselling tickets under § 185A, but it is close enough to 
suggest that most, perhaps all, LargeSellers are so 
engaged.
 
There is abundant evidence in the record that the resale 
prices of Patriots tickets on StubHub generally far exceed 
the price threshold permitted under § 185D. StubHub 
correctly observes that it does not sell tickets itself, but 
simply provides an online forum for others to sell tickets. 
That alone, however, is not enough to establish that it 
does not engage in improper means. The Patriots may 
prove that StubHub induced a breach of contract by 
improper means if they can show that StubHub 
intentionally induced or encouraged others to violate §§ 
185A or 185D, or profited from such violations while 
declining to stop or limit it. See Metro-Goldwyn-Mayer 
Studios, Inc. v. Grokster, Ltd., 545 U.S. 913, 930 (2005) 
(“Grokster ”) (applying this standard to claim of 
copyright infringement against software company that 
facilitated download of copyrighted music and video).
 
Grokster distributed free software products that allowed 
users to share electronic files through peer-to-peer 
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networks, where users’s computers communicated 
directly with each other, bypassing central servers. Id. at 
919-920. Recipients used the defendants’ software 
primarily to share and download copyrighted music and 
video files without authorization. Id. at 920. MGM sued 
the defendants for “their users’ copyright infringement, 
alleging that they knowingly and intentionally distributed 
their software to enable users to reproduce and distribute 
copyrighted works in violation of the Copyright Act, 17 
U.S.C. § 101 et seq. (2000 ed. and Supp. II).” Id. at 
920-921. Although the defendant companies did not profit 
directly from the distribution of the software, they 
generated income by selling advertising space, and 
streaming the advertisements to software users while they 
employed the programs. Id. at 926.
 
*11 The Court noted that, where a “widely shared service 
or product is used to commit infringement, it may be 
impossible to enforce rights in the protected work 
effectively against all direct infringers, [thus] the only 
practical alternative being to go against the distributor of 
the copying device for secondary liability on a theory of 
contributory or vicarious infringement.... One infringes 
contributorily by intentionally inducing or encouraging 
direct infringement ... and infringes vicariously by 
profiting from direct infringement while declining to 
exercise a right to stop or limit it....” Id. at 929-930 
(internal citations omitted). Active steps “designed to 
encourage infringement include advertising, instructing 
how to engage in infringement, showing an affirmative 
intent that the product be used in that manner....” Id. at 
935. The Court held that “one who distributes a device 
with the object of promoting its use to infringe copyright, 
as shown by clear expression or other affirmative steps 
taken to foster infringement, is liable for the resulting acts 
of infringement by third parties.” Id. at 918. See also A & 
M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th 
Cir.2001) (defendant secondarily liable for copyright 
infringement where it knew third parties were infringing, 
materially contributed to that activity, had a direct 
financial interest in the activity, and failed to terminate 
the infringement).
 
StubHub contends that it is protected against any 
allegation that it knowingly participated in any violation 
of the “anti-scalping” laws because it requires each user 
to agree to a user agreement that provides in part:

You agree not to use this Site for unlawful purposes or 
in an unlawful manner. You agree to comply with all 
applicable local, state, federal and international laws, 
statutes and regulations regarding use of the Site and 
the selling of tickets....

You warrant that you will comply with all applicable 

local, state, federal and international laws, statutes and 
regulations regarding use of the Site and selling value 
of the tickets.

Moreover, on its seller question and answer page, the 
StubHub website asks, “How do I set prices for my 
tickets?,” and provides the answer:

When setting the sale price of your tickets, it is your 
responsibility to comply with all applicable local, state, 
federal and international laws, statutes and 
regulations....

To assist you with listing and pricing your tickets, the 
U.S. States and Canadian provinces with ticket resale 
regulations are listed below.

Below that message, next to “Massachusetts,” is a 
summary of G.L. c. 140, § 185A and § 185D.
 
The Patriots, however, in seeking to prove that StubHub 
knowingly aided the commission of illegal conduct, is not 
limited to what StubHub said; it may also focus carefully 
on what it did. Here, StubHub’s pricing structure certainly 
meant that it profited from any violation of the 
anti-scalping” laws, since its revenue increased in direct 
proportion to the price of the ticket sold. Moreover, 
StubHub’s website does not require the seller (or even ask 
the seller) the face value of the ticket, so there is no way 
for it or the buyer to know whether the sales price is 
above the price threshold set under § 185D. The absence 
of such information permits illegal ticket scalping to 
occur through the StubHub website and prevents any 
policing of the website to prohibit such scalping. 
StubHub’s apparent affirmative choice not to know the 
face value of the tickets does not mean that it did not 
contribute to illegal scalping; willful blindness is certainly 
not a defense to this crime. Finally, StubHub until 2008 
affirmatively encouraged LargeSellers in the 
LargeSeller’s Handbook to “check the website from time 
to time for underpriced tickets or exclusive listings that 
may not be seen elsewhere,” and still encourages 
LargeSellers to buy these underpriced tickets by waiving 
for them the fee due from all other ticket buyers-10 
percent of the sales price. A factfinder reasonably may 
conclude that the so-called “underpriced” tickets are 
tickets priced within the legal limit set by § 185D, and 
that StubHub, by encouraging LargeSellers to buy these 
tickets, is essentially encouraging LargeSellers to resell 
these tickets at higher prices, from which StubHub will 
enjoy a higher commission. Therefore, this Court finds 
that there is a genuine issue of material fact as to whether 
StubHub is intentionally inducing or encouraging others 
to violate §§ 185A or 185D, or profiting from such 
violations while declining to stop or limit them.
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*12 StubHub argues that it should be treated no 
differently from the newspaper “want-ads,” where a seller 
of any property, including football tickets, invites others 
to purchase the property, often at a set price. There are, 
however, at least two fundamental differences between 
StubHub’s website and the “want-ads” in the classified 
pages of a newspaper or comparable website. First, the 
newspaper generally charges a fixed price for the 
advertisement; its price is not dependent on the amount of 
the sale. See Chicago Lawyers’ Comm. for Civil Rights 
Under Law, Inc. v. Craigslist, 519 F.3d 666, 671-672 (7th 
Cir.2008). Second, newspapers do not affirmatively seek 
to increase the price charged in the classified ad, 
especially when doing so may constitute a violation of 
law. In Craigslist, the Seventh Circuit, rejecting a claim 
that craigslist helped to violate the anti-discrimination 
laws in the Fair Housing Act, noted that nothing in the 
service provided by craigslist encouraged those posting 
listings for rental or sale properties to add discriminatory 
preferences in violation of the Act. Id. at 671. “For 
example, craigslist does not offer a lower price to people 
who include discriminatory statements in their postings.” 
Id. at 671-672. Compare with See also Fair Hous. 
Council of San Francisco Valley v. Roommates, LLC., 
521 F.3d 1157, 1172 (9 th cir.2008) (internet website 
designed to match people with spare rooms with people 
looking for a place to live does not merely provide a 
forum within which users may violate the Fair Housing 
Act, but actively elicits the discriminatory, illegal content 
of postings, and is thus “directly involved with 
developing and enforcing a system that subjects 
subscribers to allegedly discriminatory housing 
practices”).
 
StubHub contends that it is entitled to immunity pursuant 
to 47 U .S.C. § 230(c)(1) of the Communications Decency 
Act of 1996 (the “CDA”). The purpose of the CDA was to 
“promote the free exchange of information and ideas over 
the Internet and to encourage voluntary monitoring for 
offensive or obscene material.” Carafano v. 
Metrosplash.com., Inc. 339 F.3d 1119, 1122 (9th 
Cir.2003). It provides immunity to those providers of 
interactive computer services that publish content 
provided primarily by third parties. Id. at 1123. See Doe 
v. MySpace, Inc., 528 F.3d 1119, 1123 (9th Cir.2003) 
(broad immunity under § 230 extends to “all claims 
stemming from [an interactive service provider’s] 
publication of information created by third parties”). This 
Court recognizes that StubHub is an interactive computer 
service, that sellers who post their tickets on StubHub are 
information content providers within the meaning of § 
230, and that StubHub does not lose the immunity 
provided by the CDA if it simply knew that its sellers 

were potentially in violation of G.L. c. 140, § 185A or § 
185D. See Universal Communications Sys., Inc. v. Lycos, 
478 F.3d 413, 420 (1 st Cir.2007) (“Section 230 immunity 
applies even after notice of the potentially unlawful nature 
of the third-party content”).
 
*13 However, CDA immunity “applies only if the 
interactive computer service provider is not also an 
‘information content provider,’ which is defined as 
someone who is ‘responsible, in whole or in part,’ for the 
creation or development of the offending content.” 
Roommates, 521 F.3d at 1162; 47 U.S.C. § 230(f)(3). The 
Ninth Circuit has interpreted the term “development” as 
“referring not merely to augmenting the content generally, 
but to materially contributing to its alleged unlawfulness. 
In other words, a website helps to develop unlawful 
content, and thus falls within the exception to section 230, 
if it contributes materially to the alleged illegality of the 
conduct.” Roommates, 521 F.3d at 1167-1168. Here, as 
discussed earlier, there is evidence in the record that 
StubHub materially contributed to the illegal “ticket 
scalping” of its sellers. In effect, the same evidence of 
knowing participation in illegal “ticket scalping” that is 
sufficient, if proven, to establish improper means is also 
sufficient to place StubHub outside the immunity 
provided by the CDA.
 

3. Did the Patriots suffer any pecuniary loss as a 
result of StubHub’s alleged tortious interference?

StubHub argues that the Patriots cannot show any 
pecuniary loss and that, even if they could do so, any 
financial loss would not be a result of StubHub’s actions. 
The gist of StubHub’s argument in this regard is that the 
Patriots receive payment from season ticket holders 
regardless of any alleged interference, since the tickets are 
bought before they are listed on the website and, in any 
event, any revocation of season tickets cannot result in 
pecuniary loss where those tickets may be sold 
immediately to wait list members.
 
The Patriots allege two types of pecuniary loss: the loss of 
goodwill arising from damage to their relationship with 
their season ticket holders and wait list members, and 
direct costs arising from the sale of invalid tickets through 
StubHub. The alleged loss of goodwill arises from the 
Patriots’ commitment to provide a safe and 
family-friendly environment for home football games. 
The Patriots contend that, since those who purchase 
Patriots tickets on StubHub are likely one-time 
anonymous buyers, and do not have the same incentive to 
behave appropriately as do those season ticket holders 
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who know that their tickets may be revoked at any time 
for bad behavior, StubHub interferes with the goodwill 
the Patriots have built with their fans by creating a civil 
venue to watch a football game. The Patriots also assert 
that StubHub interferes with the goodwill they have 
fostered with their fans by allowing tickets to be sold on 
StubHub rather than be offered on TicketExchange to 
other season ticket holders and wait list members. This 
diminishes the availability of Patriots tickets on 
TicketExchange, and thereby diminishes one of the 
benefits of being a season ticket holder or wait list 
member.
 
The alleged direct costs are sustained because (1) Patriots 
staff at ticket windows must respond to inquiries and 
complaints from those fans who, having purchased invalid 
tickets through StubHub, are then turned away at the gate 
and ask for the written confirmation needed to obtain a 
refund of the ticket price through StubHub, (2) Patriots 
staff must investigate ticket resale and revoke season 
tickets from holders who have been encouraged by 
StubHub to sell their tickets on its website, and (3) the 
increased likelihood of improper conduct by anonymous 
StubHub buyers necessitates increased security measures.
 
*14 The element of economic loss required to establish 
tortious interference cannot be established by “speculative 
or conjectural losses.” Chemawa Country Golf, Inc. v. 
Wnuk, 9 Mass.App.Ct. 506, 510 (1980). It is not enough 
that the conduct was “intensely irritating.” Id. at 511. 
“Chemawa is a corporation which has no heart to ache or 
ulcer to bleed and, in any event, it is not vexation but 
interference with beneficial relations with third parties 
which must be established.” Id. Without more, it is not 
enough that the Patriots allege damage to the somewhat 
vague and not easily quantifiable concept of “goodwill” 
that they claim they assiduously cultivated with their fans. 
There is no evidence that fans who obtained their tickets 
from StubHub were more unruly than other fans, or that 
instances of unruly conduct have increased as a result of 
StubHub’s ticket sales. Nor is there any evidence that 
more individuals would seek to be season ticket holders if 
more tickets were made available through 
TicketExchange rather than StubHub. Nor is there any 
evidence that any such increased interest in season tickets 
would have any financial impact on the Patriots, who 
already have a waiting list of at least 19,000 fans. Nor is 
there any expert testimony that, if the team were placed 
on the market to be sold, the fair market value of the 
team’s goodwill would be greater if StubHub stopped 
selling Patriots’ tickets. In short, other than the Patriots’ 
assertions of damage in this regard, the record before the 

Court provides no evidence of any actual pecuniary loss 
or financial harm as a result of StubHub’s alleged 
interference with “goodwill” or any diminution in the 
Patriots’ ability to provide a family-friendly environment. 
See Lalonde v. Eissner, 405 Mass. 207, 209 (1999) 
(opposing party cannot rest on pleadings and mere 
assertions of disputed facts to defeat the motion for 
summary judgment).
 
A far closer call, however, is whether the Patriots incur 
increased administrative costs as a result of the sale of 
invalid tickets through StubHub. There is evidence, albeit 
scant, that the Patriots’ personnel at ticket windows must 
deal with complaints and inquiries from fans with tickets 
purchased through StubHub who are turned away at the 
gate, and must provide them with the confirmation 
necessary for StubHub to refund the ticket price. There is 
also evidence, again scant, that the sale of Patriots’ tickets 
through StubHub increases the cost to the Patriots of 
investigating and addressing ticket resale activity. While 
it is not clear from the record before the Court whether, as 
a result of these additional administrative burdens, the 
Patriots must hire additional personnel, add to the hours 
worked by existing personnel, divert current staff from 
other duties, or pay the same employees more to perform 
additional work, this Court is satisfied that, viewing the 
evidence in the light most favorable to the Patriots, there 
is a genuine issue of material fact as to whether the 
Patriots have incurred or will incur additional 
administrative costs as a result of StubHub’s conduct. 
These administrative costs are, at best, a toehold to 
establish pecuniary loss, but a toehold is sufficient to 
survive a motion for summary judgment. Marr Equipment 
Corp. v. I.T.O. Corp., 14 Mass.App.Ct. 231, 235 (1982).
 

ORDER

*15 For the reasons stated above, this Court ORDERS 
that StubHub’s motion for partial summary judgment on 
Count I, alleging intentional interference with 
advantageous relations, is DENIED.
 

All Citations

Not Reported in N.E.2d, 25 Mass.L.Rptr. 478, 2009 WL 
995483

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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32 Mass.L.Rptr. 169
Superior Court of Massachusetts,

Suffolk County.

PATRIOT ENERGY GROUP, INC.
v.

Brian T. KILEY & others. 1

No. SUCV2013–04177–BLS1.
|

Feb. 26, 2014.

MEMORANDUM OF DECISION AND
ORDER ON PLAINTIFF'S MOTION
FOR PRELIMINARY INJUNCTION

MITCHELL H. KAPLAN, Justice.

*1  This case is before the court on plaintiff Patriot Energy
Group, Inc.'s motion for a preliminary injunction enforcing
a “Confidentiality, Non–Competition, Non–Solicitation”
agreement (Agreement) that the individual defendants, Brian
Kiley and Robert Meehan, signed at or about the time that they
commenced work for Patriot. Kiley and Meehan are now both
employees of the corporate defendants, Metromedia Energy,
Inc., Metromedia Power, Inc., and Energy Express, Inc., who
will generally be referred to as Metromedia. For the reasons
that follow, Patriot's motion for a preliminary injunction is
DENIED.

PROCEDURAL BACKGROUND

Patriot filed this action on November 26, 2013 and obtained
an order of notice on their motion for preliminary injunctive
relief returnable on December 5, 2013. The defendants moved
for a continuance of the hearing date, and it was continued
to December 10, 2013, but pursuant to an order that, among
other things, prohibited Kiley and Meehan from having
contact with any customer that either had dealt with while they
were employed by Patriot that was not already a customer
of Metromedia. The parties continued the hearing date two
additional times, and the motion for preliminary relief was
initially heard on January 6, 2014. At the conclusion of
that hearing, the court continued the matter to February 5,

2014 to allow the parties to take discovery and expand their
submissions in support of and opposition to the motion and
to have an opportunity, if they wished, to present testimony
or cross-examine affiants. The restriction on contact with
the individual defendants' Patriot customers was continued,
but with the understanding that this continuance was not
to be construed as a finding of likelihood of success on
the merits or irreparable injury to any party. At the parties'
request, that hearing was continued to February 12, 2014. On
that date, neither party elected to present witnesses, and the
case was submitted on the parties' expanded and somewhat
voluminous record and oral argument. The facts that follow
are drawn from that record. For the most part, the facts are not
substantially in dispute, but rather, the dispute focuses on the
inferences and legal conclusions to be drawn from those facts.

FACTS

Patriot is a closely held Massachusetts corporation owned
by two individuals, Louis Frate and David Reinfeld. It
is an energy broker with an office located in Burlington,
Massachusetts. Its business model is to have its clients
execute a document which it titles: Appointment of Agent.
Under this agency agreement, Patriot's customer appoints
Patriot as its agent with broad authority to negotiate and
enter into contracts on the customer's behalf with energy
suppliers. Almost all of Patriot's business involves placing
customers into contracts with electricity suppliers, but it also
occasionally executes contracts on behalf of its clients with
natural gas suppliers. Patriot earns its income by adding a
commission or fee to the rate at which the energy supplier
contracted to provide energy to the customer.

*2  Frate and Reinfeld are also the only two members of
Mint Energy, LLC, which operates out of the same suite of
offices as Patriot. Mint is an electricity supplier, and some of
the energy contracts that Patriot, as agent, executed on behalf
of its clients were with Mint. The record contains no evidence
that Patriot disclosed the common ownership of Mint and
Patriot to all of its customers.

Meehan was first employed by Patriot in August 2010
as an inside sales representative; Kiley was first similarly

employed in September 2010. 2  Each signed an essentially
identical Agreement at the outset of his employment which, in
general terms, prohibited him from (a) disclosing confidential
information (broadly defined), and, (b) for a period of
one year after termination, working for any company that
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competes directly or indirectly with Patriot or soliciting any

Patriot customer or prospective customer. 3  Prior to joining
Patriot, Meehan was a real estate title examiner; his CV
suggests that at an earlier time, he worked in recruiting and
placing temporary employees and selling industrial carpeting.
Kiley previously was employed in sales of such products
as casters and wheels, computer components, cable and
wireless infrastructure and, most recently, mattresses. Neither
had any prior experience in the energy industry or selling
energy contracts, and there is no evidence in the record that
Patriot provided them with any significant training regarding
the energy industry. They were each paid a base salary,
starting at $26,000 annually and increasing to $35,000, plus
commissions on each energy contract that they sold as long as
that contract remained in place, but subject to reduction if they
failed to meet their sales quota in any month. For example, if
either was at 75% of his quota for a month, he would receive
75% of the commissions he otherwise would be due.

As inside sales representatives, their primary job was to make
cold calls to prospective customers. They were required to
be at work from 9:00 AM to 5:30 PM and required to be
on the telephone from 9:00 AM to 11:00 AM and then from
1:00 PM to 4:00 PM each day. The balance of the day
was for e-mailing and administrative work. Patriot provided
them with some lists of prospective customers that were
published by state utility departments and available to any
licensed energy broker, and they developed their own leads
from Google or publicly available databases. Patriot did not
provide them with any proprietary or confidential lists of
prospective clients. If their prospecting struck gold, their role
was to inquire about the customer's energy needs and get them
to sign the agency agreement.

A Patriot processing department then provided quotes for
potential energy contracts with energy suppliers, usually three
for each prospective customer. These contracts could be fixed
rates for periods of one or more years, or monthly contracts
at variable rates. The quotes would be at a price per unit of
energy and did not break out the commission or margin built
into those rates that would be paid to Patriot.

*3  The sales representative would communicate the quotes
to the customer, but would not necessarily know the profit
margin that the processing department had built into the rates
and would have no authority to vary the quotes. The sales
representative generally was the only person to speak to the
customer, but had no contact with the energy supplier. At
times, if the customer was large enough to warrant it, Patriot

would assign a relationship manager to the customer who
might call on the customer directly.

Meehan and Kiley, as inside sales representatives,
communicated with customers only by telephone or e-mail
and never left Patriot's offices. Their communications with the
customer generally ended once a contract was executed, until
the contract was close to expiration and it was time to attempt
to have the customer sign a new contract. With customers
on variable monthly contracts, this contact might be more
frequent than with customers on long term contracts. The
record is not clear as to the percentage of Meehan's or Kiley's
customers that were on long term contracts as opposed to
monthly contracts, but the few commission reports (described
below) in the record suggest that the vast majority of their
customers were on year-long contracts.

Each month, Meehan and Kiley had a so-called “commission
report” sent to their homes. These reports listed each customer
that a sales representative had “signed up,” the type of energy
contract executed on its behalf, when the contract would
expire, the customer's average monthly energy consumption,
and the commission the sales representative received for
each contract. The commission reports did not identify the
customer contact person, the rate per unit of energy, or the
profit margin built into that rate. These commission reports
were not marked secret or confidential and did not appear to
have any legend on them telling the sales representatives what
to do with them after they received them in the mail.

In February 2012, Frate asked Kiley to join a special “elite”
sales group, which would be “an independently sufficient
entity within the organization.” He was required to sign
a “Special Project and Secrecy Agreement” to participate,
which did not contain non-solicitation or non-compete
clauses. This elite group was called “Team Eight” and was
revealed to be a group of eight Patriot sales representatives
who were chosen to cold call potential customers on behalf of
Mint and convince them to enter into energy supply contracts
with Mint directly rather than through an agency relationship
with Patriot. The eight sales representatives worked in a
separate room within the Patriot office space that was locked
and to which only they were given keys. They were each told
to adopt a fictitious name and given e-mail and voicemail
addresses identifying them as employees of Mint with these
fictitious names. They were also provided with Mint business
cards using the fictitious names and told that they could call

on potential customers. 4  They were provided with special
parking spaces, food, beer, and an area in their work room
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where they could watch television. The strict rules that
regulated when Patriot sales representatives had to be on the
telephone and could eat their lunch did not apply to them.
Each of the sales representatives continued to be paid by
Patriot while they worked for Mint, and for purposes of
their commission income, treated as if they sold 100% of
their assigned monthly quotas. They were also told that they
would “receive additional rewards for [their] contributions.”
The additional rewards or bonuses were never defined and
ultimately never awarded.

*4  Kiley and Patriot dispute whether Team Eight members
were told to “poach” Patriot customers. Obviously, moving
a Patriot customer to a contract directly with Mint would
deprive a Patriot sales representative of the commission he/
she would receive on that sale. Mint only sold variable
monthly contracts, so the Mint contract would not be of
interest to Patriot customers who wanted fixed rate energy
contracts for a year or longer; however, other energy
suppliers, such as Con–Ed, also offered monthly contracts.
While the record reflects at least one instance in which
a Patriot customer, who clearly did not understand the
relationship between Patriot and Mint, complained to the
Patriot sales representative, who happened to also be a Team
Eight member, of being pressured by a Mint salesperson,
the record does not establish that there was active poaching.
While this might be revealed with additional discovery and
proved at trial, it appears more likely that with constant cold
calling and no inclusive Patriot customer lists available to
Team Eight members, there would inevitably be some calls
made to Patriot customers, although it is certainly possible
that Team Eight members identified Patriot customers on
monthly contracts and contacted them on behalf of Mint.

In any event, in June 2012, Team Eight was disbanded, and
Kiley returned to his job as a Patriot sales representative.
Kiley never received an additional reward for his Team Eight
contribution. In fact, although Kiley was paid his Patriot
compensation for the four months that he was a member of
Team Eight as if he had achieved his Patriot sales quota each
month, he received no commissions for his work on behalf
of Mint and therefore lost the additional commissions that he
would have earned on the placement of energy contracts with
new Patriot customers during these four months and during
all subsequent months when these contracts would still be in

force. 5

Patriot involuntarily terminated Kiley on December 5, 2012.
Patriot contends that he was fired for making a sexually

offensive remark, making a disparaging remark about his
direct supervisor, and sending an e-mail to his long term
girlfriend with whom he lived that disclosed that Patriot had
an annual turnover rate of 78% in its workforce. According
to Patriot, these reasons for termination were discussed with
Kiley during an exit interview. Kiley's personnel file only
reflects an involuntary termination without the reasons for it.
While Kiley admits making a sexually suggestive joke and a
comment about his superior, he contends that others made the
same comment. Kiley asserts that he had been complaining
to Patriot's finance department for some period prior to his
termination that he was owed several thousand dollars in
commissions that he had not been paid. Based on affidavits
and the deposition excerpts in the record before the court, the
court is unable to assess witness credibility and can make no
finding as to the reason for Kiley's termination; indeed, it may
have been for a combination of the reasons proffered by each
party.

*5  Kiley began work at Metromedia on January 3, 2013.
The Metromedia companies act as a broker of electric energy
contracts and a supplier of natural gas. Kiley prospects for
customers much as he did at Patriot by making cold calls,
although at Metromedia, he is also permitted to call on
customers in person. He develops his leads himself, much as
he did at Patriot, and is also provided with lists of customers
from public utility agencies in those states that provide
electricity brokers with that type of information. With respect
to electric supplier contracts, unlike Patriot, Metromedia does
not act as agent for its customers, but rather as the broker
for the electricity suppliers. Generally, the supplier tells its
brokers the maximum fee or profit margin that can be added
to the rate per unit of energy quoted by the supplier, and
Metromedia gives sales representatives, such as Kiley, some
discretion to reduce the fee or profit margin in order to make
a sale. Kiley thus deals with both suppliers and potential
customers. At Metromedia, Kiley receives a base salary of
$45,000 plus commission on sales of electricity and natural
gas.

While working for Metromedia, Kiley contacted customers
that he successfully placed in energy contracts while he was
employed by Patriot. Kiley contacted 38 such customers and
was able to sell energy to 21 of them. Some of those customers
were placed in natural gas contracts, while Patriot had done
business for them only on electricity contracts. Of the 21
customers who purchased energy through Metromedia, the
record is not clear as to how many of these customers have
electricity contracts and how many have natural gas contracts.
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The record does not reveal the income lost by Patriot on the
electricity contracts.

Meehan had no involvement with Team Eight. He voluntarily
terminated his employment with Patriot in January 2013. Like
Kiley, Meehan believed that Patriot was not paying him all
the commissions he was due. The record is insufficient to
determine if this belief was justified, or, if so, what he was
due. He began working at Metromedia in a position similar
to that of Kiley on February 5, 2013, although his base salary
is $50,000.

Meehan similarly contacted customers to whom he
successfully sold electricity contracts while employed at
Patriot. His initial approach was to attempt to interest them
in a natural gas contract with Metromedia, but he also
discussed electricity contracts with all prospective customers.
Meehan contacted 18 former Patriot customers and entered
into contracts with 8. Again, it is not clear how many of
those 8 contracts are for natural gas and how many are for
electricity, or how much annual income Patriot lost with
respect to those contracts.

The record does not reflect when or how Patriot first learned
that Meehan and Kiley were working as sales representatives
for Metromedia. On May 31, 2013, counsel for Patriot sent
Meehan and Kiley a letter asserting that they were violating
the terms of their Agreements with Patriot. That was followed
by letters to Metromedia dated June 14, 2013 and June 28,
2013. The latter letter stated that: “Patriot will have no choice
but to file a lawsuit against Metromedia in Superior Court on
July 19, 2013.” This action was filed on November 26, 2013.
At oral argument, Patriot's counsel suggested that Patriot
delayed in filing this action because of ongoing discussions
with counsel for Metromedia, but there is nothing in the
record that reflects any acknowledgment by Metromedia that
Meehan and Kiley were violating enforceable provisions of
the Agreements or that Metromedia would discharge them
or otherwise prohibit them from contacting customers with
whom they dealt while employed by Patriot for the purpose
of attempting to sell them electricity contracts brokered by
Metromedia or gas contracts supplied by Metromedia.

DISCUSSION

*6  To prevail on its request for a preliminary injunction,
Patriot must show a strong likelihood of success on the merits
of its claims, that it will suffer irreparable harm without

the requested injunctive relief, and that its harm, without
the injunction, outweighs any harm to Kiley or Meehan
from being enjoined. GTE Products Corp. v. Stewart, 414

Mass. 721, 722–723 (1993). See also Planned Parenthood
League of Mass., Inc. v. Operation Rescue, 406 Mass. 701,

710 (1990); Packaging Indus. Group, Inc. v. Cheney, 380
Mass. 609, 616–617 (1980). A preliminary injunction is a
significant remedy that should not be granted unless the
plaintiff has made a clear showing of entitlement thereto.
Student No. 9 v. Board of Educ., 440 Mass. 752, 762 (2004).

The standards to be applied in determining whether to enforce
restrictive covenants in employment agreements have been
well established in Massachusetts for some time.

Employee covenants not to compete
generally are enforceable only to
the extent that they are necessary
to protect the legitimate business
interests of the employer. Novelty
Bias Binding Co. v. Shevrin, supra,
at 716. Such legitimate business
interests might include trade secrets,
other confidential information, or,
particularly relevant here, the good
will the employer has acquired through
dealings with his customers. See All
Stainless, Inc. v. Colby, supra, at 779–
780. Protection of the employer from
ordinary competition, however, is not
a legitimate business interest, and a
covenant not to compete designed
solely for that purpose will not be

enforced. Richmond Bros. Inc. v.
Westinghouse Bdcst. Co. Inc., 357
Mass. 106, 111 (1970).

Marine Contractors Co., Inc. v. Hurley, 365 Mass. 280, 287–

288 (1974). See Boulanger v. Dunkin' Donuts Inc., 442
Mass. 635, 639 (2004) (recognizing that covenants not to
compete are valid if they are reasonable in light of facts
in each case). A non-competition covenant must also be

reasonable in geographic and temporal scope. See, e.g., All
Stainless, Inc. v. Colby, 364 Mass. 773, 779–780 (1974).
Of course, every case in which a previous employer of a
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defendant seeks to enforce restrictive covenants will turn on
the sometimes difficult application of these standards to the
facts presented by the case then at bar.

Patriot moves pursuant to Mass. R. Civ. P. 65 for a
preliminary injunction: (1) enjoining Kiley and Meehan
from working for the corporate defendants and otherwise
violating the non-compete provisions of their confidentiality
agreements; (2) enjoining all defendants and those acting
in concert with them from soliciting Patriot's customers;
(3) enjoining Kiley and Meehan from disclosing to
the corporate defendants and to any other person or
entity the confidential information they acquired from
their employment with Patriot and from “using, copying,
concealing, selling transferring, disseminating, transmitting,
posting, or otherwise disclosing, for any purpose and by
any means, any of Plaintiff's Confidential information;” (4)
enjoining the corporate defendants from “possessing,
receiving, obtaining, using, copying, disclosing, concealing,
selling, transferring, disseminating, transmitting, posting, or
otherwise disclosing, for any purpose and by any means,
Plaintiff's Confidential Information, including, without
limitation, Plaintiff's customer names, customer contact
information, pricing information, customer consumption
of electricity or natural gas, and customer purchasing
information;” and (5) ordering Kiley and Meehan to return to
Patriot all confidential information they acquired by reason
of their employment with Patriot, including all client lists
and client information (whether in hard copy or electronic
format). The defendants oppose Patriot's motion for a
preliminary injunction on a number of grounds.

Agreement with Respect to Kiley
*7  A non-solicitation agreement or covenant not to compete

may be deemed void if there are material changes in
the employment relationship between an employee and the

employer. See, e.g., Iron Mountain Information Mgmt.,
Inc. v. Taddeo, 455 F.Supp.2d 124, 132 (E.D.N.Y.2006);

AFC Cablesystems Inc. v. Clisham, 62 F.Supp.2d 167,

172–173 (D.Mass.1999); Akibia, Inc. v. Hood, 31 Mass.
L. Rptr. 489, 2012 WL 10094508 (Mass.Super.Ct. Oct. 9,

2012) (Locke, J.); Grace Hunt IT Solutions, LLC v. SIS
Software, LLC, 29 Mass. L. Rptr. 460, 2012 WL 1088825
(Mass.Super.Ct. Feb. 14, 2012) (Lauriat, J.); Lycos, Inc.
v. Jackson, 18 Mass. L. Rptr. 256, 2004 WL 2341335
(Mass.Super.Ct. Aug. 25, 2004) (Houston, J.). Far reaching
changes in an employment relationship, such as changes in

the rate of compensation or sales area, suggest that the parties
have abandoned their old arrangement and entered into a

new employment relationship. F.A. Bartlett Tree Expert
Co. v. Barrington, 353 Mass. 585, 587 (1968). Accordingly,
each time an employee's employment relationship with the
employer changes materially such that the parties have
entered into a new employment relationship, the parties must
execute a new non-solicitation agreement or covenant not

to compete. Iron Mountain Information Mgmt., Inc. v.
Taddeo, 455 F.Supp.2d at 132–133 (citation omitted).

Kiley argues that the Agreement he signed on September
13, 2010 became unenforceable because his position changed
materially, and he was not asked to sign a new non-
compete agreement. The court agrees with Kiley. Although,
as noted above, neither Kiley's nor Meehan's position changed
materially when each was promoted to the position of
senior inside sales representative, Kiley's position did change
materially when he was tapped to perform work for Team
Eight in March of 2012. As a member of Team Eight,
Kiley's job was to cold call potential customers on behalf of
Mint, which, as Patriot itself points out, is a separate legal
entity from Patriot. He was no longer asking customers to
allow Patriot to be their agent in finding supplier contracts
for them, but rather, soliciting them to enter into energy
supply contracts directly with Mint. He worked in a separate
room within the Patriot office space that was locked, and
he was told to adopt a fictitious name and given e-mail and
voicemail access identifying him as an employee of Mint with

a fictitious name. 6  Frate provided Kiley with Mint business
cards using his fictitious name. Kiley continued to be paid
by Patriot while he worked for Mint, and for compensation
purposes, treated as if he sold 100% of his assigned monthly
sales quota, but he was not working for commissions. He
received no commissions when he sold a Mint contract to a
new customer. Kiley returned to his former position at Patriot
in July of 2012 when he stopped working for Team Eight,
but he added no customers to his commission base for the
four months that he sold supply contracts for Mint. If he
lost customers because their contracts expired without contact
from him while he was working for Mint, those commission
dollars would be lost in the future as well. In the end, he
received no additional compensation on account of his work
for Team Eight to make up for these losses.

*8  In consequence, the restrictive provisions of Kiley's
Agreement with Patriot were no longer in effect after he
was assigned to Team Eight beginning in March of 2012.
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While the court recognizes that Kiley returned to his former
position with Patriot after he left Team Eight in July of
2012, and ultimately left the company as a senior inside sales
representative on December 5, 2012 after Patriot terminated
him, this does not change the fact that Kiley's employment
relationship with Patriot changed materially from March
to July of 2012. Although Massachusetts appellate court
decisions do not provide guidance, under the unique facts of
this case in which there was a material change in employment
for a period and then the defendant returned to his old job, the
court concludes that the doctrine should be applied to Kiley,
particularly where his commission income was permanently
impacted by his work for Mint, and therefore, the restrictive

covenants in his Agreement with Patriot are unenforceable. 7

Covenant Not to Compete
Meehan's Agreement with Patriot contains a section on
“Prohibited Competition and Solicitation.” Section IV(c) of
the Agreement states:

During the period in which Employee performs services for
or at the request of PEG [Patriot Energy Group, Inc.] and
for one year following the termination of his/her provision
of services to PEG for any reason or for no reason,
Employee will not, without the prior written consent of
PEG, engage in the following activities either through or
on behalf of his/her self, a third party or another person/
entity, whether directly or indirectly:

1. either as principal, partner, stockholder, officer, director,
member, employee consultant, agent, representative or in
any other capacity, own, manage, operate or control, or
be concerned, connected or employed by, or otherwise
associate in any manner with, engage in, or have a financial
interest in, any business which is directly or indirectly
Competing with the business of PEG within the Restricted
Territory, provided that: (A) nothing contained herein will
preclude Employee from purchasing or owning securities
of any such business if such securities are publicly traded
and his/her holdings do not exceed one percent (1%)
of the issued and outstanding securities of any class of
securities of such business, and (B) nothing contained
herein will prevent Employee from being employed by a
subsidiary, division or affiliate or unit (each, a “Unit”) of
an entity if that Unit is not engaged in any business which
is Competing with the business of PEG, irrespective of
whether some other Unit of such entity engages in such
competition;

2. solicit, divert or appropriate, or attempt to solicit,
divert or appropriate, for the purpose of Competing with
PEG within the Restricted Territory, any Customers or
Prospective Customers of PEG, with respect to which PEG
has developed or made a sales presentation (or similar
offering of services);

*9  3. (i) solicit, entice or persuade, or attempt to solicit,
entice or persuade, any other employees or consultants to
PEG to leave the services of PEG or any such parent,
subsidiary or affiliate for any reason, or (ii) employ, cause
to be employed, or solicit the employment of any employee
of or consultant to PEG while any such person is providing
services to PEG or within six months after any such person
ceases providing services to PEG;

4. interfere with, or attempt to interfere with, the relations
between PEG and any vendor or supplier to PEG; or

5. sell or market or assist any other person in selling or
marketing any product or service that competes, directly
or indirectly, with any product or service manufactured,
sold or under development by PEG at the same time the
Employee's employment with PEG is terminated.

A restrictive covenant may be used to protect a business's
legitimate interest in its goodwill. New England Canteen
Service, Inc. v. Ashley, 372 Mass. 671, 674 (1977). As
noted above, however, a restrictive covenant that protects
an employer from ordinary competition does not serve
a legitimate business interest. Marine Contractors Co. v.
Hurley, 365 Mass. at 287–288. Goodwill has been defined as
a company's positive reputation in the eyes of its customers or
potential customers and is generated by repeat business with
existing customers, or by referrals to potential customers.

North Am. Expositions Co. Ltd. Partnership v. Corcoran,
452 Mass. 852, 869–870 (2009). In order for an individual
to infringe on the former employer's goodwill, that individual
“must be in a position where he can harm that good will,
perhaps ... because of his knowledge of some business
secret or confidential information ... or perhaps ... because
the former employee's close association with the employer's
customers may cause those customers to associate the former
employee, and not the employer, with products of the type
sold to the customer through the efforts of the former

employee.” All Stainless, Inc. v. Colby, 364 Mass. at 779–
780.
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On the record before it, the court concludes that further
enforcement of the “Prohibited Competition and Solicitation”
section of the Agreement is not warranted. As to Meehan,
Patriot has not yet demonstrated that this restrictive covenant
should be enforced to protect a legitimate interest in its
goodwill because Meehan was in no position to take Patriot's

goodwill with him to Metromedia. See Cypress Group,
Inc. v. Stride & Associates, Inc., 17 Mass. L. Rptr. 436, 2004
WL 616302 at *3 (Mass.Super.Ct. Feb. 11, 2004) (Burnes, J.)
(determining that recruiters who made 150 to 200 cold calls
per day did not develop or maintain continuing relations with
customers that would allow them to infringe on employer's
goodwill). As discussed above, Meehan's relationship and
communications with the customers he generated was
sporadic at best. As an inside sales representative, he
communicated only by telephone or e-mail with customers
and never left Patriot's offices. His communications with
the customer generally ended once a contract was executed
after a successful cold call, until the contract was close to
expiration and it was time to try to have the customer sign
a new contract. The commission reports contained in the
record suggest that most of Meehan's customers were on year-
long contracts, which would mean that he usually did not
frequently communicate with the customers he generated.
Meehan's situation may be contrasted with cases in which
the employer encourages the sales representative to develop
close relationships with his customer base, for example, by
reimbursing entertainment expenses and encouraging sight
visits. Here, Meehan was required to make literally hundreds
of cold calls a week. The emphasis was on brief contacts and
volume. Indeed, the record suggests that if an inside sales
representative landed a potentially large customer, someone
else was assigned to be the relationship manager for that
customer.

*10  Moreover, there is no evidence before the court that
indicates that Patriot provided Meehan with any specialized
training in the energy industry or Patriot's business model
that would have allowed him to develop close and specialized
relationships with Patriot's customers. Based on these facts,
Meehan was simply not in a position to substantially harm

Patriot's goodwill when he left for Metromedia. 8

Disclosure of Confidential Information
Section III of the Agreement addresses confidential
information. The Agreement defines confidential information
as “trade secrets and confidential and proprietary information
of PEG ...” including, but not limited to information

about past, current, or prospective clients; the identity of
products purchased by Patriot's customers; supplier identities
and characteristics; and information about Patriot's “back
office systems.” Moreover, the Agreement provides that:
“Employee will at all times, both during the period he/she
is performing services for PEG and after termination of
such services for any reason or for no reason, maintain in
confidence and will not, without prior written consent of PEG,
use (except in the course of performance of his/her duties for
PEG by court order), disclose, or give others any Confidential
Information.” Upon Meehan's termination, he was required to
return all confidential information to Patriot.

In cases involving trade secrets, the crucial issue for the court
to determine is whether the information sought to be protected

is confidential, in fact and in law. Jet Spray Cooler, Inc.
v. Crampton, 361 Mass. 835, 840 (1972). While “no general
and invariable rule can be laid down,” courts may evaluate
the following six factors to determine if information is a trade
secret:

(1) the extent to which the information
is known outside of the business;
(2) the extent to which it is
known by employees and others
involved in the business; (3) the
extent of measures taken by the
employer to guard the secrecy of
the information; (4) the value of the
information to the employer and to his
competitors; (5) the amount of effort
or money expended by the employer
in developing the information; and
(6) the ease or difficulty with which
the information could be properly
acquired or duplicated by others.

Id. (citation omitted). In addition, a plaintiff is required to take
proper and reasonable steps to preserve the secrecy of a trade
secret—the court's inquiry depends on the circumstances of
each case and looks to “the nature of the information sought
to be protected as well as the conduct of the parties.” USM
Corp. v. Marson Fastener Corp., 379 Mass. 90, 101 (1979).

In this case, Patriot has not demonstrated, thus far, that it gave
Meehan significant confidential information that entitles it to
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preliminary injunctive relief. The customer lists that Patriot
gave to Meehan and other inside sales representatives were
not confidential. These lists were provided by state utilities to
Patriot and other competing licensed energy brokers. Inside
sales representatives updated the lists and developed their
own leads through internet searches or publicly available
databases, but this type of lead generating effort was
engaged in by competing energy brokerage companies, like
Metromedia.

*11  The commission reports, which Patriot actually mailed
to the homes of inside sales representatives each month,

also do not appear to contain significant trade secrets. 9

Indeed, if they did, it is unlikely that they would be
mailed to sales representatives at their homes. As discussed
above, the commission reports listed each customer that a
sales representative had “signed up,” the type of energy
contract executed on its behalf, when the contract would
expire, the customer's average monthly energy consumption,
and the commission the sales representative received for
each contract. The commission reports did not identify the
customer contact person, the rate per unit of energy, or

the profit margin built into that rate. 10  The commission
reports were not marked secret or confidential and did not
tell the sales representatives what to do with them. While
knowledge of when a contract with a third-party supplier
was due to expire was certainly useful information, Patriot
has not proven that the customer lists, commission reports,
or any other documents to which Meehan had access were
trade secrets or confidential. Based on the circumstances of
this case and the conduct of the parties, the court concludes
that preliminary injunctive relief related to the confidential
information provision contained in Patriot's Agreement with
Meehan is not required.

Timing
The defendants argue that Patriot's delay in filing this
action and requesting preliminary injunctive relief further

militates against granting an injunction. See Alexander &
Alexander, Inc. v.. Danahy, 21 Mass.App.Ct. 488, 494–495
(1986) (“Unexplained delay in seeking relief for allegedly
wrongful conduct may indicate an absence of irreparable
harm and may make an injunction based upon that conduct
inappropriate”). Kiley was fired from Patriot in December
of 2012, and Meehan ended his employment at Patriot
in January of 2013. The record does not reflect when
or how Patriot first learned that Meehan and Kiley were
working as sales representatives for Metromedia. However,

the record indicates that Patriot knew about their employment
at Metromedia as early as May of 2013. Patriot filed its
request for a preliminary injunction on November 26, 2013.
At the hearing on February 12, 2014, Patriot argued that at
least some of the delay was attributable to mutual efforts
with in-house counsel for Metromedia to resolve the issue
short of litigation, and it should not be estopped from seeking
preliminary injunctive relief by reason of delay occasioned by
these efforts at a consensual resolution.

Although the court will always encourage settlement efforts
and never penalize a party for delaying action while such
efforts are ongoing, in this case, as noted above, there is
nothing in the record that suggests that Metromedia was
willing to constrain Kiley and Meehan in their work to
accommodate Patriot's concerns. In consequence, several
months passed from the date that Patriot learned that its
former sales representatives were working for a competitor
and the date it asked for preliminary injunctive relief.
Presumably, if Patriot was concerned that it was suffering
significant, irreparable harm during this period, it would have
acted to protect its interests. The lengthy delay in filing this
action is a factor to be considered in determining whether
preliminary injunctive relief is necessary to protect Patriot
from suffering irreparable injury. On the record before the
court, Patriot has not shown that it will suffer irreparable
harm without the requested preliminary injunctive relief such
that it cannot be made whole by a judgment for monetary
damages, an adequate remedy at law, if it is successful at
trial. Meehan and Kiley have been restrained from contacting
Patriot customers for three months. More than a year has
passed since each of them left Patriot, and, as most of their
customers appear to have been on annual contracts, those
contracts have long since been renewed by Patriot or expired
and the customers moved on to other brokers or suppliers.

Competition
*12  As noted above, “protection of the employer from

ordinary competition ... is not a legitimate business interest,
and a covenant not to compete designed solely for that

purpose will not be enforced.” Richmond Bros. Inc. v.
Westinghouse Bdcst. Co. Inc., 357 Mass. at 111. On the
record before the court, there is no indication that either
Kiley or Meehan had received specialized training from
Patriot or knowledge of the industry such that they were
bringing to Patriot's customers, a special Patriot service with
unique benefits. Patriot appears to be an electric energy
broker that works as an agent to sell a fungible product
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—electric energy. It is, in effect, a portal through which
businesses can purchase electric energy in those states in
which deregulation has occurred. Restrictive contracts that
may prevent businesses from learning about opportunities
to purchase units of electric energy—the very same energy
unaccompanied by other benefits provided by the broker—
for less money, do not appear to be in the public interest
or to protect legitimate business interests. See Bank of
New England, N.A. v. Mortgage Corp. of New England, 30
Mass.App.Ct. 238, 246 (1991) (noting that “public interest
may also be considered in a case between private parties
where the applicable substantive law involves issues that

concern public interest”); Whitinsville Plaza, Inc. v.
Kotseas, 378 Mass. 85, 102–103 (1979) (recognizing that

obstruction of public interest may be bar to enforcement of
restrictive covenant).

ORDER

For the foregoing reasons, Patriot Energy Group, Inc.'s
motion for preliminary injunction is DENIED. The interim
order on the plaintiff's motion for preliminary injunctive relief
dated January 6, 2014 is VACATED.

All Citations

Not Reported in N.E.3d, 32 Mass.L.Rptr. 169, 2014 WL
880880

Footnotes

1 Robert C. Meehan, Metromedia Energy, Inc., Metromedia Power, Inc., and Energy Express, Inc.
2 Meehan and Kiley both attest that they were hired as junior sales representatives and some time later

promoted to senior sales representatives, with a different compensation structure. Neither defendant provides
any explanation regarding the difference in compensation or suggests any material changes in their jobs
following this “promotion.” The court finds, on the record before it, that for the purposes of this motion, the
junior/senior designation is not material.

3 The Agreements contain a choice of law provision that specifies that the Agreements shall be governed by
Massachusetts law.

4 Patriot asserts that the fictitious names were to avoid confusion. It is not apparent what the confusion would
be. Unless a Team Eight member was calling his/her own Patriot customers, why would the use of one's real
name cause confusion? Moreover, Patriot was the agent for its customers in placing and executing energy
agreements. It would seem that if Patriot was recommending a Mint contract to its customers, it would have
a fiduciary duty to disclose the relationship between Patriot and Mint. Unless Patriot/Mint were concerned
about customers and potential customers inadvertently learning about the relationship between Patriot and
Mint, there appears to be no reason for this elaborate plan and direction to use fictitious names.

5 The Kiley commission reports in the record suggest nearly all of Kiley's customers were on contracts of a
year or more, not monthly.

6 Various Massachusetts regulations prohibit licensed energy brokers from making any material
misrepresentations to the public or to any consumer. See 940 Code Mass. Regs. § 19.04 (“It is an unfair or
deceptive act or practice for a retail seller of electricity to make any material representation to the public or
to any consumer, either directly or through any type of marketing or agreement, or through the use of any
misleading symbol or representation, which the seller knows or should know has the capacity or tendency to
deceive or mislead a reasonable consumer, or that has the effect of deceiving or misleading a reasonable
consumer, in any material respect ...”); 940 Code Mass. Regs. § 19.05 (“It is an unfair or deceptive act or
practice for a retail seller of electricity to fail to disclose material information about its products, services, or
business, where such failure has the capacity or tendency to deceive or mislead a reasonable consumer, or
has the effect of deceiving or misleading such a consumer, in any material respect ... It is an unfair or deceptive
act or practice for a retail seller of electricity to fail to disclose to a consumer any material fact the disclosure
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of which may have influenced a reasonable consumer not to enter into a transaction”). To rule on the pending
motion, the court need not decide whether Patriot violated these regulations by ordering Team Eight members
to adopt fictitious identities and giving them the e-mail, voicemail, and business cards necessary to carry

out the ruse. This conduct is not directly related to the issues raised by the motion. See Amerada Hess
Corp. v. Garabedian, 416 Mass. 149, 156 (1993) (noting that “[i]n order to deny relief to a party because
of inequitable conduct, the conduct at issue must directly affect the claim being brought”). However, when
Patriot required Kiley to do these things, it was certainly changing the terms of his employment.

7 Even if the material change doctrine did not make the restrictive provisions of Kiley's Agreement with Patriot
unenforceable, for the reasons discussed below related to Meehan's Agreement with Patriot, which is virtually
identical to the Agreement Kiley signed, preliminary injunctive relief is still not warranted with respect to Kiley.

8 In fact, Meehan contacted only 18 customers in the eleven month period from the time he started work for
Metromedia to the date the temporary order entered and succeeded in signing-up only eight. And as to those
eight, it is not known how many are in natural gas supply contracts not electricity. This seems like a very
small number when one considers that Meehan is making hundreds of solicitation calls each week.

9 The fact that the commission reports were mailed to the personal residences of inside sales representatives
is significant because it demonstrates that Patriot did not view the information contained in the reports as so
confidential that it could not send the reports to the residences of employees where they could be readily
viewed by or shared with anyone.

10 Patriot points to e-mail exchanges between Meehan and Kiley and potential Metromedia customers in which
the two salesmen contend that they can beat Patriot's prices. Patriot suggests that this demonstrates that
the sales representatives must have had confidential Patriot information concerning these customers in hand
when they made these contacts. However, neither the supplier's rates nor Patriot's profit margins are listed
on the commission reports. Both Meehan and Kiley testified, and there is at this point, no evidence to the
contrary, that when a prospect was willing to engage with them, the first thing they would do was to ask the
customer for a copy of its most recent energy bill, which would contain that information.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

OPINION AND ORDER

This matter is before the court on Defendant 
Proxibid, Inc.'s ("Proxibid") Motion for Summary 
Judgment [Entry #42] as to all causes of action 
asserted against it by Plaintiffs Donald A. Simmons 
and Leslie Simmons (the "Plaintiffs") in their 
Complaint arising out of an online auction sale.

FACTUAL AND PROCEDURAL HISTORY

In June 2008, Plaintiffs participated in an online 
auction conducted by Defendant Daunhauer & 
Associates, LLC, d/b/a Danhauer Auction Group 
("Danhauer"). Danhauer was in charge of all of the 
details of the auction, including when the auction 
would start and end, payment terms, and shipment 
and delivery of goods sold. To facilitate its auction, 
Danhauer used Proxibid's online bidding platform. 
Proxibid provides a website that allows access to an 
internet portal or marketplace where buyers, sellers 
and auctioneers transact  [*2] business. Its service 
is similar to the service that Ebay provides except 
that Proxibid only hosts auctions conducted by 
auctioneers. Proxibid does not allow the general 
public to sell individual items, and it does not 
initiate auctions on its website, list items for sale, 
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set the terms of any auctions, or perform any 
function other than providing a platform on the 
internet for auctioneers to host auctions. Danhauer 
is a registered auctioneer on Proxibid's website.

Proxibid's website includes a function that allows 
auction participants to place a "maximum bid" on 
an item. This function automatically places an 
incremental bid above the next highest bid up to the 
participant's maximum so that the participant is not 
required to constantly monitor the auction. 
Plaintiffs used this function of the website. Auction 
participants' maximum bids are accessible by the 
auctioneer and Proxibid. Auctioneers cannot 
participate in their own auctions using their 
auctioneer registrations.

The auction began on June 17, 2008, and was 
originally scheduled to close on June 23, 2008, at 
4:00 a.m. According to Lee Danhauer, owner of 
Danhauer, he incorrectly set the 4:00 a.m. closing 
time in Proxibid's system.  [*3] However, the 
auction proceeded as scheduled, closing at 4:00 
a.m. on June 23rd. Mr. Danhauer recognized the 
error on the morning of June 23rd. Because 
Danhauer maintained that this was a reserve 
auction1 and Danhauer had not invoiced any of the 
bidders, the auction was reopened with the 
originally intended 4:00 p.m. close time. Every 
bidder who registered for the auction, including 
Plaintiffs, received two emails alerting them that 
the auction had erroneously closed at 4:00 a.m. and 
that bidding would continue until 4:00 p.m.

On June 23rd at 4:00 a.m., Plaintiffs were the high 
bidders, and presumably the winners, on 29 lots in 
the auction. When they realized that the auction had 
been reopened later that morning, Plaintiffs 
contacted Proxibid and various attorneys general to 
halt the auction. After these efforts were 
unsuccessful, Plaintiffs contacted Proxibid and 
withdrew all of their bids on the auction items. 

1 In an auction with reserve the auctioneer may withdraw the goods 
at any time until he or she announces completion of the sale. See S.C. 
Code Ann § 36-2-328 (2009); N.C. Gen. Stat. § 25-2-328 (2009).

Plaintiffs never contacted Danhauer to discuss the 
problems concerning the auction,  [*4] although 
Ms. Simmons had spoken with Mr. Danhauer prior 
to the beginning of the auction.

At some point, Plaintiffs learned that Mr. Danhauer 
had placed bids on items in the auction after the 
reopening which triggered, in some cases, the 
automatic maximum bidding function on Proxibid's 
website. Mr. Danhauer did not place the bids as the 
auctioneer. Instead, Mr. Danhauer registered as a 
participant in the auction and placed the bids as any 
other participant despite his knowledge that 
regulations require auctioneers to disclose their 
participation in their own auctions.

Because they did not receive the right to purchase 
the items on which they were the high bidders at 
4:00 a.m., Plaintiffs brought an action against 
Danhauer for breach of contract, breach of contract 
accompanied by a fraudulent act, breach of 
fiduciary duty, negligence, unfair trade practices, 
and conversion. They also brought claims against 
Proxibid for tortious interference with a contract, 
aiding and abetting a breach of a fiduciary duty, 
negligence, unfair trade practices, and conversion. 
Plaintiffs have dismissed Danhauer from this action 
by voluntary stipulation of dismissal. Proxibid filed 
this Motion for Summary  [*5] Judgment on the 
grounds that the clear, undisputed facts in this case 
demonstrate that none of the causes of action 
asserted against it are viable.

STANDARD OF REVIEW

Summary judgment is appropriate only "if the 
pleadings, the discovery and disclosure materials 
on file, and any affidavits, show that there is no 
genuine issue as to any material fact and that the 
movant is entitled to a judgment as a matter of 
law." Fed. R. Civ. P. 56(c). The party seeking 
summary judgment shoulders the initial burden of 
demonstrating to the district court that there is no 
genuine issue of material fact. See Celotex Corp. v. 
Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91 L. 
Ed. 2d 265 (1986). In deciding whether there is a 

2010 U.S. Dist. LEXIS 112483, *2
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genuine issue of material fact, the evidence must be 
viewed in the light most favorable to the non-
moving party. See Anderson v. Liberty Lobby, Inc., 
477 U.S. 242, 255, 106 S. Ct. 2505, 91 L. Ed. 2d 
202 (1986).

When a motion for summary judgment is properly 
made, unsupported conclusory allegations do not 
suffice to create a genuine issue of material fact. 
See Thompson v. Potomac Elec. Power Co., 312 
F.3d 645, 649 (4th Cir. 2002). The non-moving 
party must show the existence of specific facts 
which give rise to a genuine issue for trial. See 
Celotex Corp., 477 U.S. at 324.  [*6] In addition, 
"[o]nly disputes over facts that might affect the 
outcome of the suit under the governing law will 
properly preclude the entry of summary judgment. 
Factual disputes that are irrelevant or unnecessary 
will not be counted." Anderson, 477 U.S. at 248.

DISCUSSION

I. Tort and Contractual Liability

Proxibid asserts that it is entitled to summary 
judgment regarding Plaintiffs' tort claims against 
Proxibid. Specifically, Proxibid argues that because 
the alleged acts and omissions upon which 
Plaintiffs base their claims derive from Plaintiffs' 
expectancy of a contractual relationship with 
Danhauer, Plaintiffs have no basis for any tort 
actions against Proxibid.

"A sale by way of auction is the making of a 
contract in which the bid is the offer and the action 
of the auctioneer in accepting the bid is the 
acceptance of an offer which results in the 
formation of a contract." David Carl Minneman, 
Annotation, Auction Sales Under UCC § 2-328 44 
A.L.R. 4th 110 § 2(a)(1986). A breach of a duty 
which arises under a contract must be redressed 
under contract, and a tort action will not lie unless 
there is a breach of a duty arising independently of 
any contract duties between the parties. See 

 [*7] Tommy L. Griffin Plumbing & Heating Co. v. 
Jordon, Jones & Goulding, Inc., 320 S.C. 49, 54-
55, 463 S.E.2d 85, 88 (1995).

The crux of Plaintiffs' claims in this case is that 
Plaintiffs submitted bids for items in the auction 
that were allegedly accepted by Danhauer which 
resulted in contracts for the sale of those items, but 
Danhauer failed to complete the contracts. 
Accordingly, any injury arising out of Danhauer's 
failure to complete the contracts for the sale of the 
items would be a claim in contract unless Plaintiffs 
can show some other independent basis for a 
negligence claim. Plaintiffs have not established 
any such basis to this court. Therefore, Plaintiffs' 
negligence claim against Proxibid fails as a matter 
of law.

Plaintiffs' unfair trade practices action is also 
subject to summary dismissal. To recover in an 
action under the Unfair Trade Practices Act 
(UTPA), the plaintiff must show: (1) the defendant 
engaged in an unfair or deceptive act in the conduct 
of trade or commerce, (2) the unfair or deceptive 
act affected public interest, and (3) the plaintiff 
suffered monetary or property loss as a result of the 
defendant's unfair or deceptive acts. See S.C. Code 
Ann. § 39-5-10 et seq.

Plaintiffs  [*8] attempt to assert its UTPA claim 
against Proxibid by commingling and attributing 
Danhauer's actions to Proxibid. However, Plaintiffs 
have not indicated any specific act of Proxibid that 
would give rise to Plaintiffs' UTPA action. They 
have only alleged a breach of contract, and breach 
of contract, without more, is not actionable under 
the UTPA. See Omni Outdoor Advertising, Inc. v. 
Columbia Outdoor Advertising, Inc., 974 F.2d 502, 
507 (4th Cir. 1992).

Furthermore, Plaintiffs have no grounds for a 
conversion claim. Conversion is the unauthorized 
assumption of the right of ownership over goods or 
personal chattels belonging to another to the 
exclusion of the owner's rights. See Moseley v. 
Oswald, 376 S.C. 251, 254, 656 S.E.2d 380, 382 
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(2008). To establish conversion, the plaintiff must 
show either title to or right to the possession of the 
personal property, and the plaintiff must 
demonstrate that the defendant exercised 
unauthorized control over the plaintiff's property. 
Id.

In this case, it is undisputed that Proxibid never had 
access or control over the property at issue. The 
items subject to the auction were held by Danhauer 
until the winning bidder paid for and removed the 
items from  [*9] Danhauer's storage facility. 
Because Proxibid never had control over the 
property, it could not be liable to Plaintiffs for 
conversion.

Proxibid also claims that summary judgment is 
warranted as to Plaintiffs' claim for aiding and 
abetting breach of fiduciary duty. To prove a cause 
of action of aiding and abetting a breach of 
fiduciary duty, the plaintiff must show: (1) a breach 
of a fiduciary duty owed to the plaintiff; (2) the 
defendant's knowing participation in the breach; 
and (3) damages. Future Group, II v. Nationsbank, 
324 S.C. 89, 99, 478 S.E.2d 45, 50 (1996). "The 
gravamen of the claim is the defendant's knowing 
participation in the fiduciary's breach." Id. The 
South Carolina Court of Appeals has interpreted 
"knowing participation" as more than just mere 
tangential involvement, but actual encouragement 
or active procurement of the breach of fiduciary 
duty. See Vortex Sports & Entm't. v. Ware, 378 S.C. 
197, 205, 662 S.E.2d 444, 449 (Ct. App. 2008) 
(finding liability where the defendant had actual 
knowledge of a fiduciary duty and "knowingly 
encouraged" the fiduciary to breach that duty).

When asked about the circumstances under which 
the auction bidding was reopened, Mr. Danhauer 
 [*10] provided testimony as follows:

Q: What did you do after you discovered that it 
[the auction] had closed?

A: I called Proxibid

Q: So at about 8:30 you called Proxibid?

A: Yes.

Q: Who did you talk to?

A: I don't know the gentlemen's name, one of 
their customer service representatives.

Q: How long did that conversation last?

A: A couple minutes at the most.

Q: What did he tell you?

A: I asked what happened. He said it was set to 
close at 4:00 a.m. I said, no, it was set to close 
at 4:00 p.m. And he asked me if I wanted to 
reopen the auction and set the correct time back 
correctly to 4:00 p.m. And I believe I asked 
him if we could do that, and he said yes. And I 
said absolutely.

(Deposition of Lee Danhauer, p. 82, 2-18.)

Viewed in the light most favorable to Plaintiffs, the 
only reasonable inference to be drawn from this 
testimony is that Proxibid provided customer 
service support to Danhauer in accordance with 
their agreement, and did not participate in a 
nefarious scheme to aid and abet Danhauer's 
alleged breach of fiduciary duty. Therefore, 
Proxibid is not liable to Plaintiffs for aiding and 
abetting a breach of fiduciary duty.

Lastly, Proxibid maintains that it is entitled to 
summary judgment on  [*11] Plaintiffs' action for 
tortious interference with contractual relations 
because no contract existed between Danhauer and 
the Plaintiffs. To prove tortious interference with a 
contract, Plaintiffs must show (1) the existence of a 
contract, (2) that defendant had knowledge of the 
contract; (3) that defendant intentionally procured 
the breach of that contract; (4) the absence of 
justification; and (5) damages. Camp v. Springs 
Mortgage Corp., 310 S.C. 514, 517, 426 S.E.2d 
304, 305-306 (1993).

Setting aside the dispute as to whether a contract 
actually existed between Danhauer and Plaintiffs, 
there is no evidence in the record to demonstrate 
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that Proxibid intentionally procured a breach of the 
contract by Danhauer. As reflected in the 
deposition excerpt above, it is undisputed that 
Danhauer contacted Proxibid upon realizing that 
the auction closed at 4:00 a.m. When given the 
option to reopen the auction, Danhauer chose, of 
his own volition, to do so. Plaintiffs have presented 
no evidence to show that Proxibid took any action, 
intentional or otherwise, to frustrate Plaintiffs' 
rights under any contract.

Therefore, summary judgment is appropriately 
granted to Proxibid as to all of Plaintiffs' 
 [*12] causes of action.

II. The Communications Decency Act

As an additional grounds for summary judgment, 
Proxibid contends that each of Plaintiffs claims, 
which are founded in tort, are barred by the 
Communications Decency Act ("CDA"), 47 U.S.C. 
§230. Specifically, Proxibid asserts that because it 
was merely the platform through which Danhauer 
conducted and controlled the auction, Proxibid 
cannot be held liable for any actions initiated by 
Danhauer.

The CDA creates immunity to any state law claim 
that would hold interactive computer service 
providers liable for information originating from a 
third party. See id. at § 230(e)(3) ("No cause of 
action may be brought and no liability may be 
imposed under any State or local law that is 
inconsistent with this section."). The CDA further 
provides that "[n]o provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided 
by another information content provider." See id. at 
§ 230(c)(1).

An "interactive computer service" is "any 
information service, system, or access software 
provider that provides or enables computer access 
by multiple users to a computer service, including 
specifically a service  [*13] or system that provides 
access to the Internet . . . ." See id. at § 230(f)(2). 

An "information content provider" is "any person 
or entity that is responsible, in whole or in part, for 
the creation or development of information 
provided through the Internet or any other 
interactive computer service." See id. at § 230(f)(3). 
For purposes of determining whether a defendant is 
immune from suit under the CDA, the court must 
evaluate whether the asserted cause of action 
inherently requires the treatment of the defendant 
as the publisher or speaker of content provided by 
another. See Barnes v. Yahoo!, Inc., 570 F.3d 1096 
(9th Cir. 2009). Where a defendant is found not to 
be the publisher or speaker of the content, the 
defendant may be immune under the CDA. See Ben 
Ezra, Weinstein, and Company, Inc. v. America 
Online Inc., 206 F.3d 980 (10th Cir. 2000) (finding 
operator of interactive computer service was not 
"information content provider" with respect to 
information published on its stock quotation service 
and operator's efforts to correct errors through 
deletions and correction requests of third parties 
was not development or creation of information).

Plaintiffs have essentially asserted  [*14] that 
Proxibid is liable to them in tort for tortious 
interference with a contract, aiding and abetting a 
breach of a fiduciary duty, negligence, unfair trade 
practices, and conversion because Proxibid 
allegedly helped Danhauer deprive Plaintiffs of the 
items for which they were the highest bidder in the 
auction at 4:00 a.m. Plaintiffs' sole bases for 
maintaining these claims against Proxibid arise 
from Proxibid's facilitation of Danhauer's reopening 
of the auction and Proxibid's alleged failure to 
thwart Danhauer's efforts to bid in its own auction 
in violation of the website rules. Plaintiffs do not 
dispute the fact that Proxibid is a website service 
provider, much like Ebay. Plaintiffs also do not 
dispute that Danhauer was responsible for 
conducting all aspects of the auction. There is no 
evidence that Proxibid posted any information or 
conducted any actions other than those provided by 
or at the direction of Danhauer. In this case, 
Proxibid is nothing more than an interactive 
computer service provider and cannot be held liable 
for the information and actions originating from 
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Danhauer. Accordingly, Proxibid is also entitled to 
the immunity provided under the CDA, and 
Plaintiffs may  [*15] not pursue the tort claims in 
their Complaint against Proxibid.

CONCLUSION

For the foregoing reasons, the court GRANTS 
Proxibid's Motion for Summary Judgment [Entry # 
42] and dismisses the Simmonses' Complaint with 
prejudice.

IT IS SO ORDERED.

/s/ J. Michelle Childs

United States District Judge

Greenville, South Carolina

October 21, 2010

End of Document
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ORDER AND REASONS1

1 Bryan Owens, a second year law student at Loyola Law 
School, assisted in the research and preparation of this 
decision.

BERRIGAN, J.

*1 This matter comes before the Court on motion for 
summary judgment filed by the defendant, Intercosmos 
Media Group, Inc. D/b/a directNIC.com (“Intercosmos”). 
Having considered the record, the memoranda of counsel 
and the law, the Court has determined that summary 
judgment is appropriate for the following reasons.
 
The plaintiffs, Greg Lloyd Smith and Kestel Trading 
Corporation, sue Intercosmos in diversity for defamation 
and libel. Specifically, the plaintiffs claim that 
Intercosmos, an interactive internet service provider, is 
liable for the actions of one of its customers who 
registered three second-level domain (“SLD”) names with 
Intercosmos. The plaintiffs claim that this Intercosmos 
customer used various domains or universal resource 
locators (“URLs”) to defame the plaintiffs. The plaintiffs 
claim to have determined that the name of the registrants 
for the domains were fictitious and so advised 
Intercosmos, which has nonetheless failed to permanently 
“block” the websites and has not revoked the registrations 
for the domain names.

[The plaintiffs] have been and 
are continuing to be damaged in 
their reputation and their 
business by the continuing 
defamation and libel of an 
unidentified person or persons 
that has been facilitated by 
Intercosmos’s reckless disregard 
by failing to enforce its own 
contractual agreement and 
policies to make sure that 
domain name registrants are 
publicly and accurately 
identified.2

 2 Complaint, ¶ 17

The defendant argues that the plaintiffs’ claims for 
defamation and libel and for damages and injunctive relief 
are preempted by the 1996 Communications Decency 
Act, 47 U.S.C. § 230 (“CDA”), and that the CDA 
provides immunity for all claims made by the plaintiffs. 
The plaintiffs in their opposition3 maintain that they have 
viable claims for (a) negligent performance of duties of a 
domain-name registrar under La. Civ.Code art 2315; and 
(b) injunctive-relief claim for defamation.4

 3 Plaintiffs title their opposition as “Memorandum in 
Support of the Response to Defendant’s Motion for 
Summary Judgment.” The Court will refer to it as their 
opposition.

4 The Court construes the opposition as abandoning any 
claim for damages for defamation and libel. These were 
the only claims made by the plaintiffs in the complaint. 
However, the Court will assume that the claim for 
negligence articulated in the opposition has been 
properly plead for purposes of this motion. Rec. Doc. 
19.

For the first time in their opposition, the plaintiffs allege 
“negligence and fault” based on La. Civ.Code art. 2315. 
They argue that Intercosmos was negligent in: (1) 
unblocking access to the websites through domains that 
contained false and fraudulent registration information; 
(2) failing to revoke registrations that contain false and 
fraudulent registration information when it is possible to 
do so; and (3) maintaining defamatory content on its own 
servers.
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With regard to the negligence claim, the plaintiffs argue 
that the contract between Intercosmos and the Internet 
Corporation for Assigned Names and Numbers 
(“ICANN”) provides the duty to correct inaccurate 
registrant information upon which the negligence action is 
based. Intercosmos replies that even this negligence-based 
action is barred by the CDA and that the plaintiffs do, in 
fact, seek to obtain third-party enforcement of the contract 
between Intercosmos and ICANN, which is precluded by 
the CDA.
 
Section 230(c) provides:

(1) Treatment of publisher or speaker

*2 No provider or user of an interactive computer 
service shall be treated as the publisher or speaker of 
any information provided by another information 
content provider.

(2) Civil liability

No provider or user of an interactive computer 
service shall be held liable on account of—

(A) any action voluntarily taken in good faith to 
restrict access to or availability of material that the 
provider or user considers to be obscene, lewd, 
lascivious, filthy, excessively violent, harassing, or 
otherwise objectionable, whether or not such 
material is constitutionally protected; or

(B) any action taken to enable or make available to 
information content providers or others the technical 
means to restrict access to material described in 
paragraph (1).

Section 230(e)(3) provides in relevant part, “No cause of 
action may be brought and no liability may be imposed 
under any State or local law that is inconsistent with this 
section.”5

 5 The defendant argues in supplemental memorandum 
that Louisiana state law mirrors the CDA and also 
provides support for its defense. La.Rev.Stat. § 
51:300.21.

I. The Purpose of the CDA.
To determine if Intercosmos is immune it is helpful to 
understand the rationale for the CDA. By passing the 
Communications Decency Act, Congress recognized the 

ever increasing role that the internet plays in worldwide 
communication. Congress pointed to “the availability of 
educational and informational resources to our citizens” 
that the internet provides, 47 U.S.C. § 230. It also hailed 
the internet as “a forum for a true diversity of political 
discourse, unique opportunities for cultural development, 
and myriad avenues for intellectual activity” Id.
 
Congress saw the burgeoning internet as a benefit to all 
Americans. It also recognized that one reason the internet 
played such a beneficial role in American society was that 
the internet flourished “with a minimum of government 
regulation.”
 
Because the internet is so beneficial to American life, 
Congress made it a policy of the United States “to 
promote the continued development of the internet and 
other interactive media, unfettered by federal or state 
regulation.” Id. Clearly, the purpose of the Act is to 
promote the free flow of information on the internet.
 

II. Does the CDA Immunize the Defendant from State 
Law Claims?
In their opposition, the plaintiffs contends that 
Intercosmos can be held liable for “the negligent 
performance of defendant’s duties as a domain name 
registrar.” The crux of this claim is that the defendant’s 
negligence allowed the defamation to continue. The 
defendant claims this is not a valid cause of action 
because the CDA immunizes them from liability for such 
actions.
 
For purposes of the CDA immunity, the party claiming 
the immunity must be, first, a provider or user of an 
interactive computer service. Second, the alleged 
defamatory statement must be made by a third party. 
Third, the defamation claim the party seeks immunity 
from must treat the interactive computer service as the 
publisher or speaker of the alleged defamatory statement.
 

1. Intercosmos is an Interactive Service Provider
*3 The CDA defines interactive computer service as “any 
information service, system, or access software that 
provides access to the internet and such systems operated 
or services offered by libraries or educational 
institutions.” 47 U.S.C. § 230(f)(2).
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The purpose of the CDA and case law present a clear 
picture of the type of activities a service provider must 
perform to qualify for CDA immunity. The purpose of the 
CDA is “to promote the continued development of the 
internet” by allowing it to expand “unfettered by federal 
or state regulation.” 47 U.S.C. § 230. “Courts have 
broadly construed the ISP [internet service provider] 
immunity broadly, in the spirit of the CDA’s stated 
purpose of promoting rather than impeding technology 
and Internet use.” Sewali K. Patel, Immunizing Internet 
Service Providers from Third Party Internet Defamation 
Claims: How Far Should the Courts GO?, Vanderbilt 
Law Review, March, 2002, at 661.
 
Case law shows that the type of activities alleged to have 
been performed by the defendant here are similar and in 
some aspects identical to the functions performed by other 
defendant internet access providers that have been granted 
immunity by the CDA. Specifically, the defendant’s role 
as information service providers and web-hosting service 
providers describes an internet service provider for 
purposes of CDA immunity. Schneider v. Amazon.com, 
Inc., 31 P.3d 37 (Wn.App.2001); Does 1–30 v. Franco 
Productions, 2000 WL 816779, *1(N.D.Ill.). or purposes 
of CDA immunity, the defendant is an interactive 
computer service provider.
 

2. Statements Were Made by a Third Party
In the complaint, the plaintiffs refer to the scurce of the 
alleged defamatory statements at issue here as “[a]n as yet 
unknown and unnamed individual.”6 In the motion for 
summary judgment, the defendant states “In the present 
case, nowhere in the complaint is it alleged or suggested 
that Intercosmos authored or created the alleged 
defamatory statements made against the plaintiffs.”7

 6 Complaint, ¶ 8.

7 Rec. Doc. 4, p. 8

The plaintiffs and the defendant concede that the alleged 
defamatory statements were made by a third party.
 

3. The Complaint Treats the Defendant as the Publisher of 

the Alleged Defamatory Statements
For CDA immunity from state and federal claims, the 
defendant must be treated as the publisher of the alleged 
defamatory statements. In the opposition, the plaintiffs 
claim that the defendant “allowed the defamation to 
continue.”8 In so doing, they are treating the defendant as 
publisher of the alleged defamatory statements. The 
Restatement (Second) of Tort § 577 defines publication:
 8 Rec. Doc. 19, p. 5.

(1) Publication of defamatory matter is its 
communication intentionally or by a negligent act to 
one other then the person defamed.

(2) One who intentionally and unreasonably 
fails to remove defamatory matter that he 
knows to be exhibited on land or chattels in his 
possession or under his control is subject to 
liability for its continued publication.

*4 Thus, “the law also treats as a publisher or speaker one 
who fails to take reasonable steps to remove defamatory 
statements from property under her control.” Zeran v. 
America Online, Inc., 958 F.Supp. 1124, 1132.
 
The basis of the plaintiffs’ claim is that the defendant 
allowed the defamation to continue by failing to take 
reasonable steps to remove the alleged defamatory 
statements. The law treats such a party as a publisher.
 
The defendant is immunized from liability for this state 
claim of negligence because the defendant meets the three 
requirements of the CDA immunity. First, the defendant 
qualifies as an interactive service provider. Second, the 
defendant is not the source of the alleged defamatory 
statements. Third, the claim against the defendant treats 
the defendant as publisher of the alleged defamatory 
statements.
 

III. Injunctive Relief
The plaintiffs also maintain that their claims for injunctive 
relief are not precluded under the CDA, apparently 
relying on cases cited by the Intercosmos in its motion, 
Does 1–30 v. Franco Productions, 2000 WL 816779 
(N.D.Ill.), and Mainstream Loudoun v. Board of Trustees 
of the Loudoun County Library, 24 F.Supp.2d 552, 561 
(E.D.Va.1998). A reading of the Does case indicates no 
discussion of the issue at all, only a citation to the 
Loudoun case. The cited Loudoun case, however, is 
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merely a denial of reconsideration of the original decision 
on the issue, at 2 F.Supp.2d 783, 790. The defendant in 
Loudoun was a local library and the plaintiffs brought a 
First Amendment action under 42 U.S.C. § 1983 for the 
defendant’s regulation of content on library computers 
with the use of site-blocking software. Noting that the 
CDA defines “interactive computer service” to include “a 
service or system that provides access to the Internet 
offered by libraries or educational institutions,” the 
original Loudoun decision distinguished between private 
and governmental defendants.

Thus, as its name implies, § 230 
was enacted to minimize state 
regulation of Internet speech by 
encouraging private content 
providers to self-regulate against 
offensive material; § 230 was not 
enacted to insulate government 
regulation of Internet speech 
from judicial review. Even if § 
230 were construed to apply to 
public libraries, defendants cite 
no authority to suggest that the 
“tort-based” immunity to “civil 
liability” described by § 230 
would bar the instant action, 
which is for declaratory and 
injunctive relief.”

Loudoun, 2 F.Supp.2d at 790(emphasis original). It is 
important to note that the immunity sought by the 
defendant in Loudoun was under § 230(c)(2), which is not 
applicable in this matter at all.
 
Furthermore, Loudoun has been challenged even it its 
distinction between private and governmental agency. In 
Kathleen R. v. City of Livermore, 87 Cal.App.4th 684 
(Cal.App. 1st Dist.2001), the plaintiffs sought injunctive 
relief against a governmental defendant under a number 
of state law claims as well as Section 1983. With regard 
to the state law claims, that court found that the Loudoun 
discussion of § 230(c)(2) immunity “cannot be stretched 
to deprive governmental entities of immunity under 
section 230(c)(1).” Livermore, 87 Cal.App. 4th at 693.

*5 Thus, any suggestion in 
Loudoun I that section 230 could 
never be applied to public 
libraries would have been dicta. 

In any event, there can be no 
doubt that the Loudoun court 
thought that public libraries 
could claim immunity under 
section 230(c)(1) because the 
court ventured in Loudoun II that 
this immunity should alleviate 
any concern the library might 
have had with potential criminal 
liability.

Id., 87 Cal App. 4th at 693–694. The Livermore court 
directly addressed the plaintiffs’ arguments that immunity 
can not apply to claims for injunctive relief:

We reject these arguments and hold that the 
respondent is immune from all of appellant’s state 
law claims. Loudoun I is distinguishable, again, 
because it involved immunity under section 
230(c)(2), not section 230(c)(1). Whereas section 
230(c)(2) prohibits interactive computer service 
providers from being “held liable for specified 
conduct, and that language may arguably refer only 
to damage claims, no such limiting language appears 
in section 230(c)(1).

Id., 87 Cal.App.4th at 697–698 (emphasis added). It 
continued:

Section 230 provides broadly 
that [n]o cause of action may be 
brought and no liability may be 
imposed under any State or local 
law that is inconsistent with this 
section.... Thus, even if for 
purposes of section 230 
“liability” means only an award 
of damages ... the statute by its 
terms also precludes other causes 
of action for other forms of 
relief.

Id., 87 Cal.App.4th at 698 (emphasis original). See also 
Ben Ezra, Weinstein & Co., Inc. V. America Online, Inc., 
1999 WL 727402 (D.N.M.1999), aff’d, 206 F.3d 980 (10th 
Cir.2000).
 
This Court adopts the sound reasoning of the court in 
Livermore, and concludes that any claim made by the 
plaintiffs for damages or injunctive relief with regard to 
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either defamation and libel, or negligence and fault under 
Article 2315, are precluded by the immunity afforded by 
Section 230(c)(1), and subject to dismissal.
 
Accordingly,
 
IT IS ORDERED that the motion for summary judgment 

filed by the defendant, Intercosmos Media Group, Inc. 
D/b/a directNIC.com is GRANTED.
 

All Citations

Not Reported in F.Supp.2d, 2002 WL 31844907

Footnotes

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OF DECISION AND ORDER ON 
ARMSLIST, LLC’S MOTION TO DISMISS

Heidi E. Breiger, Justice of the Superior Court

*1 This action arises from the shooting of Boston Police 
Officer Kurt Stokinger (“Officer Stokinger”) during a 
police investigation. Officer Stokinger and his wife, 
Janella Stokinger (“Mrs. Stokinger”) (collectively, “the 
Stokingers”), assert various claims against the shooter, 
Grant Headley (“Headley”), the gun’s seller, Sara 
Johnson (“Johnson”), and Armslist, LLC (“Armslist”), an 
online marketplace facilitating the purchase and sale of 
firearms. The Stokingers allege that Johnson used 
Armslist to purchase firearms—including the gun used to 
shoot Stokinger—and then illegally sold or transferred 
those firearms to individuals who were legally prohibited 
from possessing firearms. Before the court is Armslist’s 
motion to dismiss the Stokingers’ claims against it 
(Counts Three, Four, Five, Six, and Seven) on the ground 
that each claim is barred by the Communications Decency 
Act, 47 U.S.C. § 230 (2018). For the following reasons, 
Armslist’s motion to dismiss is ALLOWED.3

 3 Armslist also filed a motion to dismiss for lack of 

personal jurisdiction but in light of the instant ruling, 
the court need not address the jurisdictional issue.

BACKGROUND

Following is a summary of the well-pleaded factual 
allegations of the First Amended Complaint (the 
“complaint”).4 See Sisson v. Lhowe, 460 Mass. 705, 707, 
954 N.E.2d 1115 (2011).
 4 As additional support for its motion, Armslist submitted 

a declaration from Jonathan Gibbon, the co-founder and 
President of Armslist, to which the Stokingers objected. 
Insofar as the court has resolved the instant motion 
without the benefit of Mr. Gibbon’s declaration, this 
objection is moot.

A. Relevant Federal and State Regulation of Firearm 
Sales

Federal law requires that only federally licensed firearms 
dealers may engage in the firearms business. To obtain a 
federal firearms license, a person or entity must apply 
for—and be granted—a license from the Federal Bureau 
of Alcohol, Tobacco, Firearms, and Explosives (“ATF”). 
Federally licensed firearms dealers are subject to duly 
promulgated regulations. For example, licensed dealers 
are required to conduct background checks of potential 
buyers to ensure that guns are not sold to individuals who 
are prohibited from possessing firearms, such as felons, 
the mentally ill, domestic abusers, and minors 
(collectively, “prohibited purchasers”). In addition, 
licensed dealers must keep records of firearms sales to 
assist law enforcement with criminal investigations. 
Licensed dealers also must inform law enforcement 
whenever a purchaser engages in a “multiple sale,” which 
is when a purchaser buys more than one firearm within 
five business days as it may indicate firearms trafficking. 
Licensed dealers also have a duty to screen for suspicious 
sales and may refuse a sale when the dealer believes that 
the sale is dangerous or risky.
 
Under federal law, unlicensed “private sellers”—persons 
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not engaged in the firearms business—are permitted to 
sell a maximum of four firearms per year. Such private 
sellers are not required to conduct background checks of 
potential buyers or keep a record of their transactions.
 
*2 In Massachusetts, all firearm purchasers—licensed or 
not—must obtain a permit prior to buying a firearm, and 
the issuance of such a permit requires the individual to 
undergo a background check. G.L.c. 140, §§ 129B-129C.
 

B. Armslist.com

Armslist.com is a for-profit online firearms marketplace 
that facilitates sales of firearms and accessories. Armslist 
owns and operates Armslist.com, which it developed after 
several major websites chose to cease online firearm 
sales.
 
Armslist.com is not a federally licensed firearms dealer. 
Instead it functions as an intermediary by providing 
information to both firearms sellers and buyers so as to 
facilitate transactions. Prospective firearms customers use 
the website’s internal e-mail system to contact firearms 
sellers to arrange a transaction. Customers may also 
contact sellers outside of the website by using the seller’s 
contact information provided on the website.
 

C. The Firearm Involved in the Shooting

On January 8, 2016, Headley shot Stokinger in the leg 
with a .40 caliber Glock Model 27 semi-automatic 
handgun. Headley, a convicted felon, is a prohibited 
purchaser of firearms under Massachusetts law. G.L.c. 
140, § 129B. After the shooting, fellow officers recovered 
Headley’s firearm. The post-shooting investigation 
produced information giving rise to the Stokingers’ 
allegation that Headley’s possession of the firearm was 
traced to Armslist.com transactions.5 The Stokingers 
believe that shortly after Johnson purchased the firearm 
from McNamara, either Johnson or Sullivan sold the gun 
to Headley.
 5 In particular, ATV learned that Derek McNamara 

(“McNamara”) purchased the firearm on March 3, 
2015, from. Black Op Arms, a federally licensed 
firearms dealer in Claremont, New Hampshire. 

McNamara informed ATF that he then sold the firearm 
to Johnson, a New Hampshire woman who contacted 
him through Armslist.com. McNamara met Johnson in 
a McDonald’s parking lot in Warner, New Hampshire, 
in July 2015, and sold her the firearm. Her confederate, 
Daniel Ray Sullivan (“Sullivan”), was a convicted 
felon. On July 26, 2017, Johnson and Sullivan were 
indicted in on federal firearms charges in the United 
States District Court in New Hampshire; each pleaded 
guilty. Sullivan admitted he contacted Armslist.com to 
arrange various firearms purchases.
According to ATF’s investigation, Johnson purchased 
and then sold an estimated thirty to sixty-three firearms 
that she procured from Armslist.com. At least four of 
the firearms she purchased were recovered on the 
streets of Greater Boston within seven months of 
Johnson’s purchase.

D. Instant Action

On October 18, 2018, the Stokingers filed this action 
against Headley, Johnson, and Armslist. Count One is a 
claim against Headley for assault and battery. Counts 
Two and Three are negligence claims against Johnson and 
Armslist, respectively. Count Four alleges that Armslist 
aided and abetted in Johnson’s negligent sale of the 
firearm to Headley. Count Five asserts a claim of public 
nuisance against Armslist. Counts Six and Seven assert 
claims by Mrs. Stokinger against all defendants for loss of 
consortium and loss of support. Armslist now moves to 
dismiss each of the claims against it (Counts Three, Four, 
Five, Six, and Seven) on the ground that the Stokingers’ 
claims are barred by the Communications Decency Act 
(“CDA” or the “Act”), 47 U.S.C. § 230.
 
*3 The gravamen of the Stokingers’ negligence claim 
(Count Three) is that Armslist.com’s design and 
operational features facilitate illegal firearms sales and 
encourage illegal firearms trafficking because 
Armslist.com makes it easy for prospective buyers to 
locate private sellers by using a filter feature permitting 
prospective buyers to browse advertisements by private 
sellers. Inasfar as most states do not require private 
firearm sellers to conduct background checks on 
prospective customers, private sales are more attractive to 
prohibited purchasers. Additionally, prospective 
customers may use the website’s “location” filter to 
narrow their search to sales to specific states, enabling 
them to weed out sales in states with stricter gun laws.
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The Stokingers further allege that Armslist is negligent 
because it permits users to maintain their anonymity, and 
takes no action to monitor or prevent illegal sales. The 
Stokingers also claim that Armslist is aware that its 
website is a magnet for illegal gun transactions and 
negligently failed to institute reasonable safeguards to 
minimize the risks of such transactions, such as limiting 
the number of guns that can be sold or purchased by each 
user or requiring sellers to conduct background checks.6

 6 Because the court concludes that Armslist is immune 
from the negligence claim pursuant to the CDA, the 
court need not determine whether Armslist owed a duty 
of care to the Stokingers.

Count Four alleges that in brokering the firearm 
transaction between Johnson and McNamara, Armslist 
aided and abetted in the negligent subsequent sale of the 
firearm to Headley.
 
Count Five alleges that Armslist created a public nuisance 
by designing and maintaining an online marketplace 
tailored to attract and encourage persons who wish to buy 
or sell firearms in contravention of federal and state gun 
laws. As a result, the Stokingers claim that Armslist 
substantially and unreasonably interfered with the 
public’s safety and comfort.
 
Counts Six and Seven allege that Armslist’s 
aforementioned conduct was the proximate cause of Mrs. 
Stokinger’s loss of consortium and loss of spousal 
support.
 
For the following reasons, the court concludes that 
Armslist is immune from each of these claims pursuant to 
the CDA.
 

DISCUSSION

A. CDA Generally

In enacting the CDA, Congress recognized that the 
internet was an extraordinary advancement in the 
availability of education and informational resources as 
well as a forum for free speech and cultural development. 
47 U.S.C. § 230(a). It also found that the internet had 

“flourished, to the benefit of all Americans, with a 
minimum of government regulation.” 47 U.S.C. § 
230(a)(4). In light of its findings, Congress sought “to 
promote the continued development of the Internet” and 
“to preserve the vibrant and competitive free market that 
presently exists ...” 47 U.S.C. § 230(b)(1)-(2).
 
To achieve its goals, the CDA provides broad immunity 
to web-based service providers for all claims arising from 
their publication of information from third parties. Doe v. 
MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008), citing 
47 U.S.C. § 230(c)(1). In fact, the CDA was enacted 
partially in response to cases in which internet publishers 
were held liable for defamatory statements posted by third 
parties on their message boards. Doe v. Backpage.com, 
LLC, 817 F.3d 12, 18 (1st Cir. 2016), citing Stratton 
Oakmont, Inc. v. Prodigy Servs. Co., 1995 WL 323710, *, 
1995 N.Y.Misc. LEXIS 229, *12-*14 (N.Y. Sup. Ct. May 
24, 1995). In reaction, Congress recognized the threat and 
“obvious chilling effect” that tort-based lawsuits could 
pose to the free exchange of information over the internet. 
Zeran v. America Online, Inc., 129 F.3d 327, 331 (4th 
Cir. 1997). The CDA addresses the chill by immunizing 
interactive computer service providers from claims or 
theories of liability that “would treat [it] as the publisher 
or speaker of ... information” provided by a third party. 
See Universal Commc’n Sys., Inc. v. Lycos, Inc., 478 F.3d 
413, 418 (1st Cir. 2007) (quotations omitted) (interactive 
computer service providers still liable for their own 
conduct and their own speech).
 

B. The Instant Claims

*4 The Stokingers’ claims are predicated on Armslist’s 
creation, design, and maintenance of Armslist.com. The 
CDA states, in pertinent part, “No provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider.” 47 U.S.C. § 
230(c)(1). An interactive computer service is as “any 
information service, system, or access software provider 
that provides or enables computer access by multiple 
users to a computer server, including specifically a 
service or system that provides access to the Internet and 
such systems operated or services offered by libraries or 
educational institutions.” 47 U.S.C. § 230(f)(2). Here, the 
Stokingers do not dispute that Armslist.com is an 
interactive computer service. Rather, the central question 
before the court is whether the Stokingers’ claims treat 
Armslist as the publisher or speaker of the content 
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provided by the sellers and buyers of firearms who access 
its site.7 Backpage.com, LLC, 817 F.3d at 19. The 
Stokingers argue that their claims do not treat Armslist as 
the publisher or speaker of third-party content; instead, 
they claim that Armslist’s liability is predicated on its role 
in developing, designing, and maintaining a website that 
facilitates and encourages illegal gun trafficking.
 7 An information content provider is “any person or 

entity that is responsible, in whole or in part, for the 
creation or development of information provided 
through the Internet or any other interactive computer 
service.” 47 U.S.C. § 230(f)(3).

It appears that this issue is one of first impression in the 
Commonwealth, although the highest state court in 
Wisconsin and the Court of Appeals for the First Circuit 
have already addressed and resolved the same issue. 
Review of the pleadings and case law in this area leads 
the court to agree that Armslist’s conduct falls within the 
scope of the immunity set out in the CDA, consequently 
barring the Stokingers’ claims.
 

C. Analysis

There has been “near-universal agreement that section 
230 should be not be construed grudgingly.” 
Backpage.com, LLC, 817 F.3d at 18. “This preference for 
broad construction recognizes that websites displaying 
third-party content may have an infinite number of users 
generating an enormous amount of potentially harmful 
content, and holding website operators liable for that 
content ‘would have an obvious chilling effect’ in light of 
the difficulty of screening posts for potential issues.” Id. 
at 18-19, quoting Zeran, 129 F.3d at 331. This broad 
construction has resulted in the recognition by courts 
across the country that many causes of action are 
premised on the publication or speaking of third-party 
content. See National Ass’n of the Deaf v. Harvard Univ., 
377 F.Sup.3d 49, 65 (D. Mass. 2019).
 
For example, in Backpage.com, LLC, 817 F.3d at 20-21, 
the court concluded that “publishing” functions include 
not only “editorial decision[s] with respect to” the content 
of a particular posting, but also “the structure and 
operation of the website.” In that case, three young sex 
trafficking victims filed suit against Backpage, alleging it 
engaged in a course of conduct that deliberately facilitated 
sex trafficking, Id. at 16. In so doing, Backpage removed 
postings by victim support organizations as well as law 

enforcement “sting advertisements” from the “Escorts” 
section of the website. Id. The plaintiffs also alleged that 
Backpage’s rules governing advertising content were 
designed to encourage and facilitate sex trafficking, 
particularly where it did not require a content poster to 
provide identifying information and did not require phone 
or email verification. Id. at 16 & n.2. Although 
Backpage’s filtering system prohibited advertisements 
containing certain words or phrases associated with sex 
trafficking, a content poster could bypass that ban by 
using an abbreviated form of the word or phrase. Id. at 16. 
The plaintiffs also claimed that Backpage charged for 
advertisements posted in the “Adult Entertainment” 
section, thus profiting from sex trafficking. Id. at 17.
 
Plaintiffs argued that the CDA did not bar their claims 
because they did not seek to hold Backpage liable as a 
“publisher or speaker” of third-party content; rather, they 
sought to hold Backpage liable for designing a website 
that made it a participant in sex trafficking. Id. at 20. The 
court disagreed, concluding that the complained-of 
conduct was “part and parcel of the overall design and 
operation of the website,” and consequently such features 
were editorial choices falling “within the purview of 
traditional publisher functions.” Id. at 21. The court also 
noted that other jurisdictions had rejected similar claims 
attempting to hold website operators liable for failing to 
provide sufficient protections to users from harmful 
content created by others. See id. at 21, citing MySpace, 
Inc., 528 F.3d at 419-20 (failing to implement basic safety 
measures was another way of claiming website operator 
was liable for publishing third-party content).
 
*5 In response to Backpage.com, LLC, Congress enacted 
Public Law 115-164, titled “Allow States and Victims to 
Fight Online Sex Trafficking Act of 2017” (the “2018 
Amendment”) to clarify that the CDA “was never 
intended to provide legal protection to websites that 
unlawfully promote and facilitate prostitution ...” Id. The 
2018 Amendment did not narrow the broad scope of the 
CDA’s immunity—except in relation to sex trafficking. 
The court’s holding in Backpage.com, LLC was 
superseded by the enactment of the 2018 Amendment, but 
the broad legal principles immunizing other website 
operators, like Armslist, remain in effect.8

 8 The Stokingers refer to various Congressional floor 
statements, claiming that the CDA should be read in 
light of its purpose, which is to promote decency and to 
prevent results like Stratton Oakmont, Inc., 1995 WL 
323710 at *, 1995 N.Y.Misc. LEXIS at *14, , which 
held a website operator liable for publishing 
defamatory third-party posts. Is not the role of this 
court to rewrite legislation to comport with a perceived 
or presumed purpose motivating its enactment. The 
quite legitimate question of whether websites like 
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Armslist.com should operate in the fashion they do 
must be addressed by Congress. If Congress did not 
intend to immunize firearms markets like Armslist, then 
it need only amend § 230 to reflect that intent as it did 
in response to the court’s decision in Backpage.com, 
LLC.

Here the Stokingers’ challenges to Armslist.com, see 
supra, are the same as or similar to those raised in 
Backpage.com, LLC. As was the case in Backpage.com, 
LLC, the challenges relate to the design and structure of 
the website, which are editorial decisions, so the 
Stokingers’ claims are precluded under the CDA. See 
Backpage.com, LLC, 817 F.3d at 21 (“Features such as 
these, which reflect choices about what content can 
appear on the website and in what form, are editorial 
choices ...”). See also Green v. America Online (AOL), 
318 F.3d 465, 471 (3rd Cir. 2003) cert. denied, 540 U.S. 
877, 124 S.Ct. 200, 157 L.Ed.2d 140 (2003) (“decisions 
relating to the monitoring, screening, and deletion of 
content from its network [are] actions quintessentially 
related to a publisher’s role” and protected by CDA).
 
The Stokingers claim that Armslist could have done more 
to discourage or delete the offending or unlawful content 
or changed its policies so as to reduce the harmful content 
posted on its website is merely another way of stating that 
Armslist is liable for publishing the third-party content. 
See MySpace, Inc., 528 F.3d at 420-21, cert. denied, 555 
U.S. 1031, 129 S.Ct. 600, 172 L.Ed.2d 456 (2008) (where 
sexual assault victim alleged website operator failed to 
implement measures that would have prevented her from 
communicating with predator, court dismissed victim’s 
claims because her allegations were another way of 
claiming website was liable for publishing the 
communications of another). See also Universal 
Commc’n Sys., Inc., 478 F.3d at 422 (website operator’s 
decision not to reduce misinformation by changing its 
website policies was “as much an editorial decision with 
respect to that misinformation as a decision not to delete a 
particular posting”); Green, 318 F.3d at 470 (failure 
properly to police its network for content transmitted by 
users treats website as “publisher or speaker” of that 
content).
 
The Stokingers allege that Armslist either knew or should 
have known that its website facilitates and encourages 
illegal gun trafficking. It is well-established that “notice 
of the unlawful nature or the information provided is not 
enough to make it the service provider’s own speech.” 
Universal Commc’n Sys., Inc., 478 F.3d at 420. Immunity 
applies “even after notice of the potentially unlawful 
nature of the third-party content.” Id.

 
*6 The Stokingers suggest their claims are directed not to 
content-posters, but to Armslist’s conduct and to the 
content that Armslist itself created.9 While the Stokingers 
are correct that an interactive computer service provider 
remains liable for its own conduct and its own speech, see 
Universal Commc’n Sys., Inc., 478 F.3d at 419, the 
Stokingers’ claim that Armslist created the content at 
issue here was reviewed and rejected in a similar case. 
See Daniel v. Armslist, LLC, 386 Wis.2d 449, 926 
N.W.2d 710 (Wis. 2019), cert. denied. ––– U.S. ––––, 140 
S.Ct. 562, 205 L.Ed.2d 356 (2019).
 9 The Stokingers also argue that the presumption against 

the preemption of state common-law claims applies in 
this case. See Ajemian v. Yahoo!, Inc., 478 Mass. 169, 
178, 84 N.E.3d 766 (2017) (“In interpreting a Federal 
statute, we presume that Congress did not intend to 
intrude upon traditional areas of State regulation or 
State common-law unless it demonstrates a clear intent 
to do so”). However, this argument fails because the 
CDA expressly preempts all state claims that are 
“inconsistent with this section.” See 47 U.S.C. § 
230(e)(3) (“No cause of action may be brought and no 
liability may be imposed under any State or local law 
that is inconsistent with this section”).

Daniel involved a mass shooting in Wisconsin, where the 
shooter purchased the firearm from a private seller on 
Armslist.com. Id., 386 Wis.2d 449, 926 N.W.2d at 714. 
Daniel, a child of one of the victims, subsequently filed 
suit against Armslist asserting the same claims alleged in 
this case—negligence, aiding and abetting tortious 
conduct, and public nuisance—among others. Id., 386 
Wis.2d 449, 926 N.W.2d at 716. Armslist moved to 
dismiss the complaint, arguing there, as here, that the 
CDA barred Daniel’s claims. Daniel claimed there, as do 
the Stokingers here, that through the design and operation 
of its website, Armslist helped “develop” the content of 
the advertisement that led to the firearm sale; therefore, it 
was an “information content provider” within the 
meaning of § 230(f)(3). See id., 386 Wis.2d 449, 926 
N.W.2d at 718. Daniel also argued that her claims were 
not based on Armslist’s publication of third-party content, 
but instead were based on Armslist’s facilitation and 
encouragement of illegal firearm sales by third parties. Id. 
The Stokingers advance those same arguments in this 
case.
 
Initially, Wisconsin’s court of Appeals agreed with 
Daniel, declaring that the CDA did not bar Daniel’s 
claims. See Daniel v. Armslist, LLC, 382 Wis.2d 241, 913 
N.W.2d 211, 217-24 (Wis. 2018). The Supreme Court of 
Wisconsin disagreed, reversing, and holding that Armslist 
did not develop the content at issue (i.e., the firearm 
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advertisement that led to the sale), and because Daniel’s 
claims treated Armslist as the publisher of that content, 
her claims were barred. Daniel v. Armslist, LLC, 926 
N.W.2d at 722, 726-27, 386 Wis.2d 449.
 
In reaching its conclusion, the court employed the 
“material contribution” test to determine whether Armslist 
materially contributed to the illegality of the third-party 
content or whether it merely published content created by 
someone else.10 Id., 386 Wis.2d 449, 926 N.W.2d at 720, 
citing Fair Hous. Council v. Roomates.com, 521 F.3d 
1157, 1168 (9th Cir. 2008). Whether a website’s design 
features employ “neutral tools” is helpful in determining 
whether those features materially contribute to the 
unlawfulness of the content. Id., 386 Wis.2d 449, 926 
N.W.2d at 721. A “neutral tool” is a feature provided by 
an interactive computer service provider that can be 
“utilized for proper or improper purposes” (citations 
omitted). Id. “A defendant who provides a neutral tool 
that is subsequently used by a third party to create 
unlawful content will generally not be considered to have 
contributed to the content’s unlawfulness,” even if the 
interactive computer service provider knew, or should 
have known, that its neutral tools were being used for 
illegal purposes. Id., 386 Wis.2d 449, 926 N.W.2d at 721, 
722.
 10 “[M]aterial contribution ‘does not mean merely taking 

action that is necessary to the display of allegedly 
illegal content,’ such as providing a forum for 
third-party posts. ‘Rather, it means being responsible 
for what makes the displayed content allegedly 
unlawful.’ ” Daniel, 926 N.W.2d at 719, 386 Wis.2d 
449, quoting Jones v. Dirty World Entm’t Recordings, 
LLC, 755 F.3d 398, 410 (6th Cir. 2014).

*7 Although Daniel claimed that Armslist’s design 
features made it easier for prohibited purchasers to 
illegally obtain firearms the court held that the 
complained-of design features were “neutral tools,” and 
therefore, Armslist did not materially contribute to the 
development of the firearm advertisement. Id., 386 
Wis.2d 449, 926 N.W.2d at 722. The court also concluded 
that the other design features that Daniel claimed could 
have been implemented were merely “precautions” that 
were permissible but not required under the CDA.11 Id. 
Additionally, the court was not persuaded by Daniel’s 
argument that Armslist.com made illegal firearm sales 
easier, stating that such an argument merely attempted to 
distinguish the case “from the litany of cases dismissing 
suits against website operators who failed to screen for 

unlawful content.” Id., 386 Wis.2d 449, 926 N.W.2d at 
723. The court also noted that Armslist’s intent did not 
affect immunity because the CDA does not contain a 
good faith requirement. Id. For those reasons, the court 
held that Armslist was not a content provider within the 
meaning of § 230(f)(3); rather, the content at issue was 
provided by a third party. Id.12

 11 Congress did not want to discourage interactive 
computer service providers from voluntarily screening 
unlawful third-party content. Therefore, under § 
230(c)(2), an interactive computer service provider is 
not liable for “any action voluntarily taken in good faith 
to restrict access to or availability of material that the 
provider or user considers to be obscene, lewd, 
lascivious, filthy, excessively violent, harassing, or 
otherwise objectionable ...”

12 The court also concluded that with respect to Daniel’s 
claims (negligence, aiding and abetting, and public 
nuisance), that the duty Armslist allegedly violated 
derived from its immunized role as a publisher of 
third-party content. Daniel, 926 N.W.2d at 725-26, 386 
Wis.2d 449.

Here, the Stokingers’ claims concern both the same 
design features and the same arguments raised in Daniel. 
The court concludes that Armslist is not an information 
content provider, and that the Stokingers’ claims are 
based on complaints about posted content created or 
developed by a third party. Armslist is thus entitled to 
immunity under the CDA, and the Stokingers’ claims 
must be dismissed.
 

ORDER

For the foregoing reasons, it is hereby ORDERED that the 
defendant Armslist, LLC’s motion to dismiss is 
ALLOWED.
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KeyCite Yellow Flag - Negative Treatment
 Declined to Follow by 800-JR Cigar, Inc. v. GoTo.com, Inc., D.N.J., 

July 13, 2006
2000 WL 1705637

Superior Court San Francisco County, California.

Randall STONER Plaintiff,
v.

EBAY INC., a Delaware Corporation; et al., 
Defendants.

No. 305666.
|

Nov. 1, 2000.

ORDER GRANTING DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT

POLLAK, J.

*1 Defendants’ Motion for Summary Judgment came on 
regularly for hearing on October 10, 2000. The question 
to be decided is whether eBay enjoys immunity under the 
Communications Decency Act (“CDA”), 47 U.S.C. § 230, 
for the conduct underlying plaintiff’s claims. Having 
reviewed the evidence, law and argument, the Court 
concludes that eBay is immune from any liability arising 
from plaintiff’s claims, and therefore grants defendant’s 
motion.
 
eBay is an online auction company. Plaintiff claims that 
eBay “has developed a method of operation that allows it 
to knowingly reap massive profits from the sale of 
bootleg and other unauthorized ‘infringing’ sound 
recordings in violation of Business and Professions Code 
§ 17200.” (Plaintiff’s Memorandum of Points and 
Authorities (“Plaintiff’s P & A”) p. 1.) Specifically, 
plaintiff claims that eBay violates section 17200 in that 
“(1) eBay actually sells, or at minimum, advertises and 
offers for sale, and causes the sale of, various bootleg and 
other infringing sound recordings, in direct violation of 
several applicable Penal Code Provisions (Pen.Code, §§ 
653h, 653s, 653w); (2) eBay, independent of its users, 
engages in unfair business practices in that, knowing full 
well that infringing sound recording auctions are 

prevalent on its site, eBay actively promotes and enables 
those auctions and takes a commission on each sale, even 
though it could eliminate said infringing auction if it 
wanted to; and (3) eBay itself engages in conduct likely to 
deceive the public in that it knows about and actively 
facilitates infringing sound recording auctions even 
though, as it also knows, many of the ultimate purchasers 
of the recordings truly do not realize they are buying 
illegal items with no resale value. (Plaintiff’s P & A, p. 
11-12, citing Second Amended Complaint ¶¶ 8-25.)
 
Defendant’s immunity claim is based on 47 U.S.C. § 
230(c)(1), which states that “[n]o provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider,” and section 
230(e)(3) which provides in part that “[n]o cause of action 
may be brought and no liability may be imposed under 
any State or local law that is inconsistent with this 
section.” Section 230 “creates a federal immunity to any 
state law cause of action that would hold computer 
service providers liable for information originating with a 
third party. Specifically, § 230 precludes courts from 
entertaining claims that would place a computer service 
provider in a publisher’s role. Thus, lawsuits seeking to 
hold a service provider liable for its exercise of a 
publisher’s traditional editorial functions--- such as 
deciding whether to publish, withdraw, postpone or alter 
content ---are barred.” (Zeran v. America Online (4th 
Cir.1997) 129 F.3d 327, 330.)
 
Immunity under the CDA requires proof of three 
elements. Defendant must establish (1) that eBay is an 
interactive computer services provider; (2) that eBay is 
not an information content provider with respect to the 
disputed activity; and (3) that plaintiff seeks to hold eBay 
liable for information originating with a third-party user 
of its service. (Ibid.) For purposes of this motion it is 
undisputed that eBay is an interactive computer service 
provider as defined in section 230(f)(2). (Plaintiff’s 
Separate Statement of Undisputed Material Facts 
(“Plaintiff’s Material Facts”), ¶ 10, pg. 6.) Additionally, 
eBay has satisfied its burden of establishing that it is not 
an information content provider as defined in section 
230(f)(3). The undisputed facts establish that the 
descriptions of the goods and services auctioned over the 
eBay service are created entirely by the sellers. 
(Plaintiff’s Material Facts, ¶ 2, pg. 2.) eBay is not 
responsible for the creation or development of 
information relating to any of the products for which it 
provides auction services. While eBay may add additional 
information to its web pages, such as logos, category 
headings and seller ratings, this information is not unlike 
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the information added to many web pages, the purpose of 
which is to facilitate ease of use and access to the content 
provided by the third-party. eBay, therefore, is not an 
information content provider or joint information content 
provider with respect to the description of auctioned 
goods.
 
*2 The more difficult question is whether plaintiff is 
seeking to hold eBay responsible for content provided by 
third parties. Plaintiff does not claim that there is anything 
improper about the manner in which eBay conducts its 
auction business, other than that it auctions sound 
recordings that may not lawfully be sold. However, 
plaintiff contends that eBay’s services constitute more 
than mere publication of product descriptions prepared by 
others, and are instead independent acts of eBay in 
furtherance of illegal sales. Therefore, plaintiff claims, 
this suit does not seek to hold eBay responsible for the 
publication of information provided by others, but for 
eBay’s own participation in selling contraband musical 
recordings.
 
Despite plaintiff’s attempt to characterize eBay as an 
active participant in the sale of products auctioned over its 
service, plaintiff is seeking to hold eBay responsible for 
informing prospective purchasers that illegal recordings 
may be purchased-information that originates with the 
third party sellers who use the computer service. The 
uncontroverted facts establish that eBay’s role does not 
extend beyond the scope of the federal immunity. eBay 
provides an interactive computer service by which sellers 
of goods and services describe over the Internet the 
products they wish to sell, and sell them to the person 
who agrees, by submitting a bid through eBay’s web site 
in accordance with the rules of the service, to pay the 
highest price for the product. eBay provides interactive 
computer services for which it charges a fee, just as 
America Online provides interactive services for which it 
charges a fee. eBay does not select items to be auctioned, 
does not inspect or come into possession of those items at 
any time, does not describe the items to prospective 
bidders, and does not determine the minimum price which 
the seller will accept for the item. eBay does advertise and 
promote its auction service, and charges a fee for the use 
of its service. However, neither aggressive advertising nor 
the imposition of a fee-including a fee based in part on the 
price at which an item is sold-transforms an interactive 
service provider into a seller responsible for items sold. 
(Cf. Blumenthal v. Drudge (D.D.C.1998) 992 F.Supp. 44, 
51-52 (America Online immune from liability for libelous 
statements contained in the Drudge Report even though 
America Online paid Drudge to include the Report on its 
service and actively advertised the Report by, among 
other things, issuing a press release which made “clear the 

kind of material Drudge would provide to AOL 
subscribers-gossip and rumor-and urged potential 
subscribers to sign onto AOL in order to get the benefit of 
the Drudge Report”).)
 
Plaintiff points to several other features of eBay’s service 
which he contends transform defendant from a mere 
computer services provider to an active participant in the 
sale of the auctioned goods and services. eBay provides 
insurance for all auctioned items up to $200, less a $25 
deductible. (Perkins’ declaration, Ex. I.) Coverage is 
available where a buyer pays for an item but does not 
receive it or where the buyer receives “an item that is less 
than what is described” (Ibid.) Providing insurance, 
however, is not selling, or offering to sell, the insured 
merchandise. Providing limited insurance for all items 
auctioned over its service may encourage buyers to use 
the service, but does not make eBay the seller. If a seller 
misrepresents an auctioned item, giving rise to coverage, 
the insurer will have a subrogation claim against the 
seller, but not against eBay. (See, e.g., Fireman’s Fund 
Ins. Co. v. Wilshire Film Ventures, Inc. (1997) 52 
Cal.App.4th 553, 555-556 .) eBay also provides escrow 
and payment services, for which additional fees are 
charged. eBay refers users to i-Escrow, which accepts 
payment from the buyer, and in turn pays the seller when 
the buyer has received and approved the auctioned 
merchandise. eBay’s Billpoint service enables buyers to 
pay for auctioned items by credit card or electronic check. 
Neither the escrow service nor the Billpoint, however, 
renders eBay a seller. Both are merely additional services 
which promote the provident and efficient use of eBay’s 
auction service, irrespective of the legality or illegality of 
the item being auctioned. These additional features are 
available with respect to all goods and services 
auctioned-they are not limited to recordings, much less to 
illegal recordings.
 
*3 Plaintiff attempts to draw a distinction between eBay’s 
interactive service, which he argues is based on a sales 
model, and other interactive services which are based on 
bulletin board models. While the majority of cases 
addressing CDA immunity may fit the bulletin board 
description, nothing in those cases or in the statutory 
language so limits the CDA’s application. A principal 
objective of the immunity provision is to encourage 
commerce over the Internet by ensuring that interactive 
computer service providers are not held responsible for 
how third parties use their services. “It is the policy of the 
United States... to preserve the vibrant and competitive 
free market that presently exists for the Internet and other 
interactive computer services, unfettered by Federal or 
State regulation.” (47 U.S.C.A. § 230(b)(2).) This policy 
is based in part on Congress’ finding that “[i]ncreasingly 
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Americans are relying on interactive media for a variety 
of political, educational, cultural, and entertainment 
services.” (47 U.S.C.A § 230(a)(5).) To accomplish this 
objective, the immunity extends beyond the publication of 
harmful material over the Internet, and encompasses the 
distribution of such material in transactions effected over 
the Internet. (See Doe v. America Online 
(Fla.Dist.Ct.App.1998) 718 So.2d 385, (review granted, 
April 12, 1999, 729 So.2d 390) (immunity extends to 
action by a mother against America Online for selling and 
distributing pornographic material of her minor son in 
violation of Florida law).) Plaintiff’s attempt to impose 
responsibility on eBay as the seller of items auctioned 
over its service is no different from the unsuccessful 
attempts that have been made to hold computer service 
providers liable as distributors rather than as publishers of 
defamatory or pornographic materials. (Doe v. America 
Online, supra, 718 So.2d 385; Zeran, supra, 129 F.3d 
327, 332.)
 
At bottom, plaintiff’s contention is that eBay should be 
held responsible for failing to monitor the products 
auctioned over its service. eBay must know, plaintiff 
asserts, that illicit recordings are being auctioned over its 
service. The very description of some recordings (e.g., 
“bootleg” tapes) identifies some as contraband so that, 
plaintiff contends, eBay must be deemed to have notice 
that these may not lawfully be sold, and by failing to 
intervene must be deemed to have knowingly joined in 
the unlawful sale. However, cases decided under the CDA 
uniformly have held that notice of postings which indicate 
illegality does not defeat immunity. (See Zeran, supra, 
129 F.3d at 331-334, Doe v. America Online, supra, 718 
So.2d at 388-389.) The courts have recognized that 
imposing liability based on notice of content in the 
interactive computer service context would create an 
incentive for providers to restrict speech and abstain from 
self-regulation, thereby defeating the purposes of section 
230. (Ibid.)
 
The record reflects that at any given time, eBay has over 4 
million listings on its website, approximately 275,000 in 
the music category alone. (Plaintiff’s Material Facts, ¶ 12, 
pg. 7.) However many of these products may be 
contraband, and however many it might be possible for 
defendant to identify as such, Congress intended to 
remove any legal obligation of interactive computer 
service providers to attempt to identify or monitor the sale 
of such products. While such a service may be aware that 
a fraction of the large volume of data exchanged over its 
facilities involves unlawful activity, and might be able to 
detect a certain portion of those, the threat of liability for 
failing to monitor effectively would, in the judgment of 
Congress, deter companies such as eBay from making 

their service available as widely and as freely as possible. 
Moreover, removing any legal obligation to monitor was 
thought to encourage voluntary efforts to screen out 
offensive or unlawful materials that might not be made by 
service providers if the failure to detect an inappropriate 
use of their system could be a predicate for liability. 
(Zeran, supra, 129 F.3d at 331.) The record reflects that 
eBay has adopted procedures to curtail the use of its 
service to sell inappropriate items. Plaintiff contends that 
these measures are inadequate, but imposing liability for 
defendant’s failure to do more would require precisely the 
monitoring of third party content that Congress 
determined should not be mandated.
 
*4 While the description of a recording as “bootleg” 
certainly suggests that the recording is one that may not 
lawfully be sold, an inspection of the product nonetheless 
may be necessary to be sure.1 Moreover, if eBay were 
responsible for permitting the sale of unauthorized 
recordings over its service, the company would be obliged 
to investigate in countless cases where the description of 
the item was more ambiguous, or where information from 
other sources provided a basis for suspicion. And if 
liability were imposed for the sale of unauthorized 
recordings in violation of the Penal Code provisions relied 
on here, there is no reason why liability would not extend 
to the auction of any other form of contraband, or of 
goods or services that violated some other legal duty that 
eBay was bound to know or that was brought to its 
attention. The burden that such an obligation would place 
on a service such as eBay likely would force it to cease, 
or at least significantly restrict, its operations. If such an 
obligation is to be imposed, it is Congress that must be 
asked to re-evaluate the immunity conferred by section 
230.
 1 In some cases, falsely describing an article as illicit 

may add to its value. See, e.g., the lyrics to the 
Credence Clearwater hit song “Bootleg”:

“Take you a glass of water,
make it against the law,
See how good the water tastes
When you can’t have any at all.”

See also the Eminem hit song, “My Name Is ... 
(Bootleg Version),” which may be considerably 
more popular than the alternative version, “My Name 
Is...”

There is, to be sure, some point at which the existing 
immunity would no longer apply. Although the limits of 
the immunity have not yet been clearly defined, any 
limitation placed on the immunity presumably would 
begin at the point at which providing otherwise lawful 
goods or services with knowledge that they are being put 
to an illegal use becomes the commission, or the aiding 
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and abetting, of a crime. Criminal liability in such 
circumstances normally requires the intent to further or 
facilitate the crime. (See People v. Lauria (1967) 251 
Cal.App.2d 471; People v. Beeman (1984) 35 Cal.3d 547; 
United States v. Blankenship (7th Cir.1992) 970 F.2d 
283.) Using the rather extreme hypothetical situation 
discussed at the hearing, if an interactive computer 
service were shown to be actively involved in the sale of 
drugs or other contraband, the fact that sales were 
consummated over the computer service would not 
necessarily provide a shield from liability. In order for 
liability to arise and the immunity to be lost, it would be 
necessary to show actual, rather than constructive, 
knowledge of illegal sales, and some affirmative action by 
the computer service, beyond making its facilities 
available in the normal manner, designed to accomplish 
the illegal sales. (See People v. Lauria, supra; People v. 
Beeman, supra; compare also Wilcox v. First Interstate 

Bank of Oregon (D.Ore.1985) 605 F.Supp. 592, 594, affd. 
as mod. (9th Cir.1987) 815 F.2d 522; C-O-Two Fire 
Equipment Co. v. United States (9th Cir.1952) 197 F.2d 
489, cert. den. (1952) 344 U.S. 892 (mere parallel activity 
by competitors does not constitute illegal agreement to 
restrain trade absent conduct inconsistent with best 
interests of competitors considered independently).) The 
uncontroverted circumstances in this case do not rise to 
such a level.
 
*5 Accordingly, defendant’s motion for summary 
judgment must be GRANTED.
 

All Citations

Not Reported in Cal.Rptr.2d, 2000 WL 1705637, 56 
U.S.P.Q.2d 1852

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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16 Mass.L.Rptr. 733
Superior Court of Massachusetts.

YARDE METALS, INC., Plaintiff,
v.

NEW ENGLAND PATRIOTS
LIMITED PARTNERSHIP a/k/

a New England Patriots, Defendant.

No. CIV.A. 03-3832-E.
|

Sept. 26, 2003.

RULING Upon PLAINTIFF'S APPLICATION
FOR PRELIMINARY INJUNCTIVE RELIEF.

MITCHELL J. SIKORA, JR., Justice of the Superior Court.

RULING.

*1  Upon consideration of the Verified Complaint (including
all exhibits), all affidavits submitted by the parties, their
respective memoranda of law, and extensive oral argument
presented at hearing, the court hereby DENIES the plaintiff's
application for a preliminary injunctive order commanding
the defendant to provide to the plaintiff the usual package
of six season tickets for the 2003 New England Patriots
professional exhibition and regular season games.

REASONING.

Factual Background

The following core of undisputed facts emerges from the
Verified Complaint, the affidavits from both parties, and the
various exhibits to those documents.

Yarde Metals, Inc. (Yarde) is a Connecticut business
corporation. Its owner and president is Mr. Craig Yarde. The
defendant New England Patriots Limited Partnership (“the
Patriots”) is a Delaware limited partnership. It maintains its
principal place of business in Boston. The Patriots own and
operate a franchise in the National Football League. It is the
only major league professional football franchise in the New
England region.

As of the beginning of the 2002 season, Yarde had for twenty
years maintained a season ticket package from the Patriots.
The package or “account” (the Patriots' term) consisted of
six seats for each of the two pre-season exhibitions and for
each of the eight regular season games. As of the beginning
of the 2002 season, each individual ticket in the package
cost $99.00. The total price of the six-seat package for that
year was $5,940.00. As was customary in the season ticket
relationship, the Patriots billed for, and received from Yarde,
full payment some months in advance at the beginning of the
season.

Yarde's practice had been to distribute tickets to customers
and to particular employees. It continued that practice
in the 2002 season. The Patriots communicated essential
information about the season ticket relationship to the holder
by three main means.

(a) The back of each individual ticket bore in small print the
following language.

This ticket and all season tickets
are revocable licences. The Patriots
reserve the right to revoke such
licenses, in their sole discretion, at
any time and for any reason. Patriots
may refuse admission to, or eject,
any ticket holder without refund if
the holder fails to comply with any
applicable rules or terms, or is deemed
to be disorderly.... Purchase of season
tickets does not entitle purchaser to
renewal in a subsequent year.

(b) The Patriots distributed to each season ticket holder an
annual Fan Guide. The 2002 Guide contained the following
language (id. at 5-6):

Season ticket sales in future seasons are subject to any
changes, limitations, and/or deadlines that the Patriots may
adopt. The purchase of season tickets for 2002 does not
entitle a season ticket holder to purchase season tickets in
any subsequent year. Without in any way limiting its right,
the Patriots organization expressly reserves the right to:

*2  ...
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(4) refuse to sell future season tickets to any individual or
entity, including, but not limited to, individuals or entities
that:

...

(d) engage in improper conduct,

... or;

(e) permit use of their ticket(s) by an individual who
engages in improper conduct,....”

The Patriots published on their website the identical language.
The website itemized various forms of improper conduct.
One specification consisted of “engaging in rowdy, profane,
abusive, inconsiderate, drunken or inappropriate behavior.”

Yarde's maintenance of the six-season ticket relationship for
the previous twenty years had been uneventful. No dispute
had ever arisen between the Patriots and the corporation.
Yarde annually received the season ticket solicitation and
reservation forms from the Patriots; executed them; and
forwarded advance payment for them. As of the beginning
of the 2002 season, all seasons ticket to the Patriots games
at the new Gillette Stadium were sold. And the Patriots were
maintaining a waiting list of approximately 40,000 applicants
(Affidavit of Patriots director of security and front of house
operations, Mark Brigg ¶ 14). In the ordinary course of
the relationship, the regular purchase of the season tickets
maintained the holder's seats, or qualified it for better seats,
and maintained its relevant position ahead of occupants of
inferior seats and ahead of the entire waiting list.

On October 13, 2002, the Patriots played the Green Bay
Packers at Gillette Stadium in Foxboro. Yarde distributed its
six tickets to employees and customers, including a long-
time customer named Mikel LaCroix. During the course of
the game Mr. LaCroix attempted to use a men's room. He
waited in line outside of one of the stadium restrooms for
approximately 25 minutes; experienced distress; observed
some men entering into and existing from a nearby women's
restroom; and entered the women's restroom himself and used
a closed stall. As he left the restroom, Foxboro Police arrested
him and charged him with disorderly conduct. The shortage of
male restroom facilities on that day at the new stadium was a
problem. Numbers of men resorted to the use of the women's
restrooms. Only some of them were arrested.

Mr. LaCroix appeared two days later at the Wrentham District
Court; admitted to facts sufficient for a finding of guilt of
disorderly conduct; received a continuance without a finding
of guilt for six months; and dismissal with payment of court
costs after those six months.

Meanwhile, by letter dated October 17, 2002, the Patriots
informed Mr. Craig Yarde that the team was terminating the
Yarde season ticket account immediately. As the specific and
exclusive ground for that action, the Patriots stated that on
October 13, “an individual by the name of Mike LaCroix
using tickets from your account for section 129 row 10 seat
15 was ejected from Gillette Stadium for throwing bottles in
the seating section.” The Patriots directed Yarde to return the
remaining season tickets for 2002 in exchange for a refund
of their value. Its reported that no further tickets from the
account would be honored at the stadium gates.

*3  Mr. Yarde did not return the remaining season tickets.
On November 12, 2002, he wrote to the Patriots, reported his
twenty-year standing as a season ticket holder, acknowledged
Mr. LaCroix's use of the women's restroom in light of the
inadequate capacity of the men's restrooms, and emphasized
that Mr. LaCroix had engaged in no other misconduct and
especially no bottle throwing misconduct. He asked the
Patriots to review the situation and to reinstate the six season
tickets.

The Patriots did investigate the episode further during a
period of December through the end of February, 2003.
However, on March 5, 2003, the organization notified Mr.
Yarde that it would not revise its cancellation of the season
ticket account.

No further negotiation of the dispute appears to have occurred
between March and late August of 2003. In late August 2003
Yarde commenced the present lawsuit against the Patriots
upon grounds of (1) breach of contract and (2) equitable
estoppel. As remedies, Yarde seeks specific enforcement of
its season ticket account as a contractual relationship; and
damages.

Preliminary Injunction Standards.

Decision of the request for preliminary injunctive relief
requires application four well settled criteria: (1) the
likelihood of the applicant's ultimate success upon the merits;
(2) the presence or threat of actionable or inequitable
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irreparable harm to the plaintiff without the protection
of a preliminary injunction; (3) the presence or threat of
countervailing irreparable harm to the opposing party as
the result of the imposition of the requested preliminary
injunction; and (4) the role, if any, of a public interest amid the
dispute. The burden of persuasion rests upon the applicant.
The injunction judge weighs the criteria in combination, not
isolation; he or she examines the harm of each party in light
of the probable ultimate merits to the best of their visibility.

Packaging Industries Group, Inc. v. Cheney, 380 Mass.
609, 616-622 (1980).

I. The Merits.
The Patriots emphasize that the purchase of a ticket to a
sports or entertainment event creates a revocable license,
and not a contractual relationship, between the seller and the
buyer of the ticket. The seller, or issuer, of the revocable
license may exercise unfettered discretion to withdraw it. The
seller need not have a reason to do so. The sole obligation
in that circumstance may be a duty to furnish a refund to
the purchaser for loss of the ticket or license in advance of
the event. This general characterization of the relationship
between the seller and buyer of the ticket rests upon settled
authority in Massachusetts and most other jurisdictions. See
Spencer v. Rabidou, 340 Mass. 91, 92 (1959); Foster v.

Shubert Holding Co., 316 Mass. 470, 473 (1944); Baseball
Publishing Company v. Bruton, 302 Mass. 54, 56 (1938);
Essex Theaters Company v. Commonwealth, 265 Mass. 210,
213 (1928); Opinion of the Justices, 247 Mass. 589, 596
(1924); and Beal v. Eastern Air Devices, Inc., 9 Mass.App.Ct.
910, 911 (1980). For the same rule in other jurisdictions, see
the collection of cases at 27A Am.Jur.2d Entertainment and
Sports Law, § 43 (1996).

*4  However, to date no Massachusetts precedent has
addressed the character of the season ticket relationship
between the seller and buyer. The Patriots therefore rely in
particular upon two decisions from other jurisdictions. In

Soderholm v. Chicago National League Ball Club, Inc.,

225 Ill.App.3d 119, 124-125; 587 NE 2d 517, 520-521
(1992), the Illinois Appellate Court concluded that a six-year
holder of multiple season tickets for Cubs game did not have
a contractual right to an annual option to repurchase those six
tickets but rather only a revocable license to purchase them at
the discretion of the Cubs. That court concluded “that a Cubs

season ticket consists of a series of revocable licences,....”

Id. at 124; 521.

In Charpentier v. Los Angeles Rams Football Company,

Inc., 75 Cal.App. 4th 301, 309-310; 89 Cal.Rptr.2d 115,
---- (1999), the California Court of Appeals concluded that a
season ticket holder did not have a contractual right to receive
an annual option to purchase season tickets, but only a license
to use such tickets revocable at the discretion of the seller
Rams football franchise. The Charpentier court relied upon
the Soderholm decision. It criticized also the impracticality of
the plaintiff's complaint. Mr. Charpentier wanted the departed
Rams organization to provide him with season tickets at its
new home in St. Louis (even though he remained a resident
of southern California).

Some authority or reported analysis has begun to accrue for
the proposition that a long-standing season ticket arrangement
confers more than the traditional revocable license upon the
holder; and that the holder or purchaser has accumulated a
greater property right in the form of a reasonable expectancy
interest or renewal privilege. Yarde emphasizes the analysis
and conclusions of two Federal Bankruptcy Court decisions.

In one, In Re: Craig Service Corporation, Debtor, 138
B.R. 490, 502 (U.S.Br.Ct.W.D.Pa.1992), the court overruled
the objection of the Pittsburgh Steelers corporation in order
to conclude that the debtor's status as a season ticket holder
of an annual opportunity to acquire seats at the Steelers
home games constituted a recognizable and saleable asset.
The court characterized it as “an expectancy interest rather
than a contractual interest.” “The expectancy interest has
been created and fostered by [the Steelers] in the public,
including season ticket holders, by virtue of [the team's] long
practice of offering to renew season tickets to the current
registered holder on an annual basis.... The debtor's estate held
that expectancy interest, as does the Trustee at this juncture,
and upon completion of the transfer formalities, so will the
buyers. The ticket renewals encompassed in the expectancy
interest have been shown to have value and are property of
the estate....” Id.

A second, more recent, Bankruptcy Court decision applied
the same analysis and reached the same conclusion. See

In Re: Platt Debtor; Grossman, Trustee v. Boston Red
Sox Baseball Club Limited Partnership, 292 B.R. 12
(U.S.Br.Ct.D.Mass.2003). In this instance, the plaintiff trustee
sought a declaration that the debtor's four season tickets
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to certain Red Sox home games and the right to future
renewals of those tickets constituted an asset saleable at
public auction. The Red Sox contended that any season ticket
renewal opportunity fell short of a recognizable property
interest. The court vigorously rejected the Red Sox' position.

Id. at 12-13 (emphasis supplied):

*5  [T]he Court agrees with the
Trustee that the season tickets are
indeed property. Despite the Red
Sox misplaced reliance [on the non-
transferable character of the tickets
embodied in standard language], the
practice of automatically renewing
season tickets ... creates a property
interest in the season ticket holder.
The plain language cited by the Red
Sox [concerning non-transferability
and limitation upon rights of renewal]
does not tell the whole story or even
an accurate story of the Red Sox
season ticket policy. There is a right
to renew a Red Sox season ticket
from year to year based upon the
historical practices of the Red Sox
and the reasonable expectations which
that behavior encourages. The account
holder does not even need to solicit a
renewal letter from the Red Sox; rather
the Red Sox automatically send the
renewal letters to the previous season
ticket holders.... This pattern gives rise
to a reasonable expectation that season
tickets are automatically renewable by
their previous year's holders.

It may be premature to characterize these decision as a
doctrinal trend. However, the reasoning of both Bankruptcy
Courts contains several significant features. First, each
court found important the de facto pattern of renewal of
the ticket sales by the professional sports franchise. In
its discussion, also, the California Court of Appeal in
Charpentier acknowledged the possible generation of a
property right or a contractual right by a pattern of regular
season ticket renewal. Id. at 311. “A reasonable Rams season
ticket purchaser might have understood the contract tendered

by the Rams to have promised a right to renew seats for games
played at Anaheim Stadium ... ahead of other prospective
purchasers ... Once the Rams moved, however, there was
no local seat available to purchase and Plaintiff's contractual
rights left with them.” The creation of a protectible property
right or interest by longrunning and repeated dealings is a

recognized general principle. See Perry v. Sindermann,
408 U.S. 593, 596-598 (1972) (a state college system's
extension of ten successive one-year teaching contracts
effectively bestowed upon the recipient professor a property
interest protectible by due process hearing rights in the event
of nonrenewal). See also Restatement (Second) of Contracts,
§ 19 (parties may create contractual understandings and duties
by reason of a prolonged course of dealing).

The Patriots have emphasized the language of the ticket
backside, the Fan Guide, and the website, all characterizing
the nature of the ticket relationship as one of revocable
licensure. However, two Massachusetts decisions indicate
that the court, and not the proprietor, must determine the true

nature of the interest in dispute. In Baseball Publishing
Company v. Bruton, 302 Mass. 54, 55-57 (1938), the Supreme
Judicial Court overruled a property owner's characterization
of a revocable license (the use of a downtown Boston building
wall for advertising purposes) and deemed the purported
license instead to be an easement. The court explored the
circumstances of the commercial relationship in order to reach

that conclusion. Id. at 54-55; 57. It observed, also, that a
revocable license may be the subject of a contract; and that the
revocation of a license may constitute a breach of a contract
and give rise to an action for damages. Those suggestive
references were glancing and undeveloped. In Beal v. Eastern
Air Devices, 9 Mass.App.Ct. 910, 911 (1980), the Appeals
Court analyzed in detail a parking “license” arrangement
and concluded in the total commercial circumstances that
the nominal license arrangement amounted to part of a
contractual relationship of a much larger nature.

*6  In short, Bruton and Beal suggest that the proprietor's
description of the license relationship is not conclusive;
and that an implied contractual relationship is possible
by inference from the total circumstances of the dealings
between the parties. One might argue, further, that the
proprietor's characterization will carry less force if it resulted
from imposition by unequal bargaining power. Here, the
season ticket relationship between the sports franchise and
the purchaser is not the result of a bargaining or negotiation
process, but rather of adhesion. The sports franchise possesses
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a lawful monopoly over the product. The ticket purchaser
typically has no bargaining opportunity. Here the Patriots
have a sold out house, and 30,000 applicants in waiting.

Yarde may claim, and offer proof of, an implied-in-fact
contractual relationship with the Patriots by reason of the
commercial circumstances (1) that the Patriots maintained
with it a corporate “account;” (2) that Yarde used the
season ticket package as a business instrument of good will
with customers or potential customers and of reward for
employees; (3) that the quantity or magnitude of values
exchanged far exceeded the traditional levels of the purchase
of a ticket for a sports or entertainment event, at the scale of
almost $6,000 per year; (4) that it had maintained the buyer-
seller relationship for twenty years; (5) that the Patriots' had
required advance payment and had received the concomitant
advance use of the purchaser's lump sum payment before
delivery of the product; and (6) that the disparate bargaining
power shaped the relation of the parties.

If Yarde can establish an implied-in-fact contractual
relationship with the Patriots, several important contractual
rights and remedies may become available to it. These would
arise from the presence of the implied covenant of good
faith and fair dealing in a typical Massachusetts commercial

agreement. See Druker v. Jutras Associates, Inc., 370

Mass. 383, 385 (1976); Fortune v. National Cash Register
Company, 373 Mass. 96, 104-105 (1977); and Restatement
(Second) of Contracts, § 231. Under the implied covenant,
each party must avoid any conduct unjustifiably destroying
the right of the other to receive the benefits of the contract.

Even in the absence of the implied covenant in a contract,
the common law may imply a duty of reasonable treatment
by one contractual party toward another. From either source,
the Patriots may have duties (1) to terminate the relationship
only upon valid grounds; (2) to afford the season ticket
holder some form of contractual due process for the accurate
determination of the grounds alleged for termination; and (3)
to calibrate a rational relationship between alleged breaches
of a contractual relationship and sanctions or remedies for
those breaches. Those entitlements or remedies could be
important in this case. One point of dispute would be whether
the Patriots terminated Yarde's account upon the originally
mistaken ground that LaCroix had thrown bottles into other
seating, an offense far more serious on its face than the use of
an unauthorized restroom in a moment of distress aggravated
by the Stadium's failure to provide adequate toilet facilities

to the ticket holding public. Another issue would be whether
the Patriots have afforded a charged ticket holder with a
fair opportunity to present information in his behalf. Here
the original decision to terminate the season ticket package
appeared to rest upon a serious factual mistake. Finally, in this
instance the relationship between the breach and the sanction
may be one of draconian disproportionality. The fault of one
guest on one occasion has eliminated an otherwise healthy
relationship of more than twenty years. The Patriots have
removed all six season tickets. They have made Yarde strictly
and vicariously liable for the behavior of one guest. That
liability is plenary. If we take the injunction papers to be
accurate, Yarde and its guests for over twenty years provided
1200 paid admissions to the Patriots without incident (twenty
years times ten games per year times six seats per game).
The bad judgment of one guest on one occasion (for which
the Patriots may warrant some indirect blame) has effectively
forfeited all remaining benefits of the arrangement for Yarde.

*7  In sum, in the absence of any Massachusetts precedents
upon the season ticket holder relationship between purchaser
and sports franchise, this case may present the question
whether the relationship of a revocable license in name
has evolved into an arrangement of commercial contract in
fact; and therefore whether the concept of revocable license
has become an outmoded and inequitable characterization
of the economic relationship between the season ticket
holder and the professional sports franchise. The current
perennial season ticket account bears little resemblance to
the occasional seat at the theater, arena, or park to which the
courts originally applied the minimal property concept of the
revocable license. That issue may be ripe for examination by
trial. The trial would extend beyond the boundaries of the
boilerplate language of the franchise's literature and into the
realities of the total relationship.

While that issue appears to me to be respectable and
trialworthy, I must at the outset install the Patriots as the
favorite and the season ticket holder as the underdog. While
the bankruptcy decisions may constitute the beginning of a
trend and while the reasoning processes of the Bruton and
Beal decisions are helpful to the ticket holder, the Patriots
begin the contest with benefit of a traditional doctrine; and
the plaintiff has the burden of changing it. Since the first,
and perhaps the most important, criterion for a preliminary
injunction requires the applicant to establish itself as the
ultimate probable winner upon the merits, Yarde's status as a
respectable underdog falls short under the merits criterion.
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Yarde argues also that, even in the absence of a contractual
relationship, the doctrine of equitable estoppel should prevent
the Patriots from the elimination of the season ticket
relationship. That doctrine or equitable principle requires that
one party induce another by conduct, bargaining, or promises,
to rely upon an apparent commitment to its detriment.

See Loranger Construction Corporation v. Houserman,
Co., 376 Mass. 757, 762-763 (1978) (general contractor
relies detrimentally upon an erroneous price quotation from
a subcontractor and confronts resulting financial losses);

Hickey v. Green, 14 Mass.App.Ct.671, 672-676 (1982))
(plaintiffs sell their home in reliance upon a promise by

the defendants); ( Greenstein v. Flatley, 19 Mass.App.Ct.
351, 354-355 (1985) (commercial tenant loses time, alternate
rental opportunities, and expenditures as a result of the
false inducements of a prospective commercial landlord);

and Cellucci v. Sun Oil Co., 2 Mass.App.Ct., 722, 728
(1974) (commercial property owner loses alternative sales
opportunities, time, and expenses as the result of protracted
and misleading inducements by a prospective commercial
purchaser of his property).

In this instance, the Patriots argue that Yarde would not
reasonably have relied upon future renewals of the season
ticket relationship because the customary language of the
team's literature had warned against it. The twenty-year
pattern of automatic renewals militates against that postion.
More telling is the absence of reliance of the quality
and quantity typically required by the cases. Yarde does
not specify any expenditure of money, loss of alternate
opportunities, or other accomplished damages typical of the
application of the estoppel doctrine. At the present, it does not
demonstrate a likelihood of success upon that theory.

II. Irreparable Harm.
*8  At the moment two considerations weigh against the

presence of necessary irreparable harm to Yarde. First, it
appears undisputed from the factual materials that Yarde can
purchase Patriots game tickets from ticket agencies. Those
sources may not offer seats of comparable quality. However,
they will furnish access to the games to Yarde and its guests.

Second, Yarde's delay in the pursuit of injunctive relief tends
to subtract from the urgency and irreparability of the claimed

injury. See Alexander & Alexander, Inc. v. Danahy, 21

Mass.App.Ct. 488, 494-495 (1986); and Myers v. Salin, 13
Mass.App.Ct. 127, 138 (1982).

As of the first week of March, 2003, the Patriots had
hardened their position against reinstatement of the Yarde
ticket account. Yarde did not launch the present lawsuit until
almost six months later on the eve of the 2003 season. That
interim tends to throw doubt upon the reality of irreparable
harm to Yarde. Delay might have some justification if the
parties were engaged in realistic attempts at settlement of

their dispute. See Alexander, 21 Mass.App.Ct. at 495. That
circumstance appears inapplicable.

Some degree of prejudice to the Patriots and resulting laches
might have arisen if the team had committed the six former
Yarde seats to another ticket holder. However, they report
that they have not done so; that they have kept the seats
in alternative or reserved status as a matter of caution.
Consequently they are not the victim of prejudicial delay.

III. Countervailing Harm to the Patriots.
The Patriots point out that forced reinstatement of the Yarde
tickets would tend to undermine the strong effort to render
Gillette Stadium a safe and family-friendly environment.
That objective could be substantial. The franchise may be
determined to eliminate or to deter any remnant colonies of
hooliganism which may have festered in previous decades in
and around the Foxboro site.

This interest, however, may be somewhat speculative. The
history of the use of the Yarde tickets shows no prior
misconduct. The Patriots have not offered any results from
their review or investigation during the period of December,
2002 into early March, 2003, to substantiate the need to
eliminate all six season tickets as a result of the aberrational
behavior of one guest. In the end, the Patriots appear to
be making the argument that severity, by its nature, serves
deterrence.

In sum, the comparison of irreparable harm between the
parties does not strongly favor either one. The comparison
leaves the probability of success upon the merits as the
dominant criterion in this case.

IV. The Public Interest Factor.
In this instance, the public interest factor coincides with
the team's claim of harm to its public safety objective. The
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organization insists that a strong policy of punishment by
ticket forfeiture will deter unruly conduct at the Stadium by
ticket holders and their guests; and that public safety purposes
should override any risks of excessive or overinclusive
revocation of tickets.

*9  Still the administration of a forfeiture system should be
fair, accurate, and rational for the ticket holder or consumer.
The public interest factor may lend some incremental net
weight to the Patriots side of the scale. However the merits
assessment remains the primary criterion.

Conclusion.

For these reasons, the calculus of preliminary injunction
criteria weighs against the mandatory order of the
reinstatement of the plaintiff Yarde's season tickets for the
2003 season. The case can go forward. The parties may wish
to expedite its progress by proposal of an agreed accelerated
tracking order.

All Citations

Not Reported in N.E.2d, 16 Mass.L.Rptr. 733, 2003 WL
22304072

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Restatement (Second) of Torts § 876 (1979)

Restatement of the Law - Torts | June 2020 Update

Restatement (Second) of Torts

Division Eleven. Miscellaneous Rules

Chapter 44. Contributing Tortfeasors

§ 876 Persons Acting in Concert

Comment on Clause (a):

Reporter’s Note

Case Citations - by Jurisdiction

 For harm resulting to a third person from the tortious conduct of another, one is subject to liability if he
 (a) does a tortious act in concert with the other or pursuant to a common design with him, or
 (b) knows that the other’s conduct constitutes a breach of duty and gives substantial assistance or 

encouragement to the other so to conduct himself, or
 (c) gives substantial assistance to the other in accomplishing a tortious result and his own conduct, 

separately considered, constitutes a breach of duty to the third person.
 

Caveat:

The Institute takes no position on whether the rules stated in this Section are applicable when the conduct of either the actor 
or the other is free from intent to do harm or negligence but involves strict liability for the resulting harm.
 

Comment on Clause (a):

a. Parties are acting in concert when they act in accordance with an agreement to cooperate in a particular line of conduct or 
to accomplish a particular result. The agreement need not be expressed in words and may be implied and understood to exist 
from the conduct itself. Whenever two or more persons commit tortious acts in concert, each becomes subject to liability for 
the acts of the others, as well as for his own acts. The theory of the early common law was that there was a mutual agency of 
each to act for the others, which made all liable for the tortious acts of any one.
 

 Illustrations:
 1. A, B, C and D come together to E’s house at night to rob. A breaks in E’s front door, B ties E up, C 

beats E and D steals and carries away E’s jewelry. A, B, C and D are all subject to liability to E for all 
damages caused by the trespass to land, the false imprisonment, the battery and the conversion.

  
 2. A and B are driving automobiles on the public highway. A attempts to pass B. B speeds up his car to 

prevent A from passing. A continues in his attempt and the result is a race for a mile down the highway, 
with the two cars abreast and both travelling at dangerous speed. At the end of the mile, A’s car collides 
with a car driven by C and C suffers harm. Both A and B are subject to liability to C.

  
 
b. The same rule is applicable, in general, to tortious acts done pursuant to a common design or plan for cooperation in a 
tortious line of conduct or to accomplish a tortious end. It is in connection with these common designs or plans that the word 
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“conspiracy” is often used. The mere common plan, design or even express agreement is not enough for liability in itself, and 
there must be acts of a tortious character in carrying it into execution. When both parties engage in the acts, each becomes 
subject to liability for the cars of the other.
 
c. In order for the rule stated in Clause (a) to be applicable, it is essential that the conduct of the actor be in itself tortious. 
One who innocently, rightfully and carefully does an act that has the effect of furthering the tortious conduct or cooperating 
in the tortious design of another is not for that reason subject to liability.
 

 Illustration:
 3. A is drunk and disorderly on the public street. B, C and D, who are all police officers, attempt to arrest A 

for the misdemeanor committed in their presence. A resists arrest. B and C take hold of A, using no more 
force than is reasonable under the circumstances. A breaks away and attempts to escape. D draws a pistol 
and shoots A in the back. B and C are not liable to A for the shooting.

  
 

Comment on Clause (b):

d. Advice or encouragement to act operates as a moral support to a tortfeasor and if the act encouraged is known to be 
tortious it has the same effect upon the liability of the adviser as participation or physical assistance. If the encouragement or 
assistance is a substantial factor in causing the resulting tort, the one giving it is himself a tortfeasor and is responsible for the 
consequences of the other’s act. This is true both when the act done is an intended trespass (see Illustrations 4 and 5) and 
when it is merely a negligent act. (See Illustration 6). The rule applies whether or not the other knows his act is tortious. (See 
Illustrations 7 and 8). It likewise applies to a person who knowingly gives substantial aid to another who, as he knows, 
intends to do a tortious act.
 
The assistance of or participation by the defendant may be so slight that he is not liable for the act of the other. In 
determining this, the nature of the act encouraged, the amount of assistance given by the defendant, his presence or absence at 
the time of the tort, his relation to the other and his state of mind are all considered. (See Illustration 9). Likewise, although a 
person who encourages another to commit a tortious act may be responsible for other acts by the other (see Illustration 10), 
ordinarily he is not liable for other acts that, although done in connection with the intended tortious act, were not foreseeable 
by him. (See Illustration 11). In determining liability, the factors are the same as those used in determining the existence of 
legal causation when there has been negligence (see § 442) or recklessness. (See § 501).
 

 Illustrations:
 4. A and B participate in a riot in which B, although throwing no rocks himself, encourages A to throw 

rocks. One of the rocks strikes C, a bystander. B is subject to liability to C.
  
 5. A, a policeman, advises other policemen to use illegal methods of coercion upon B. A is subject to 

liability to B for batteries committed in accordance with the advice.
  
 6. A and B are members of a hunting party. Each of them in the presence of the other shoots across a public 

road at an animal, which is negligent toward persons on the road. A hits the animal. B’s bullet strikes C, a 
traveler on the road. A is subject to liability to C.

  
 7. A persuades B, who is not an officer, to arrest C for a crime which A tells B was committed by C but 

which he knows has not been committed by anyone. A is subject to liability to C.
  
 8. A sells to B for resale a gun known by him to be dangerously defective. B negligently fails to examine 

the gun before selling it to C, who is hurt while attempting to discharge it. A is subject to liability to C.
  
 9. A is employed by B to carry messages to B’s workmen. B directs A to tell B’s workmen to tear down a 

fence that B believes to be on his own land but that in fact, as A knows, is on the land of C. A delivers the 
message and the workmen tear down the fence. Since A was a servant used merely as a means of 
communication, his assistance is so slight that he is not liable to C.

  
 10. A and B conspire to burglarize C’s safe. B, who is the active burglar, after entering the house and 
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without A’s knowledge of his intention to do so, burns the house in order to conceal the burglary. A is 
subject to liability to C, not only for the conversion of the contents of the safe but also for the destruction 
of the house.

  
 11. A supplies B with wire cutters to enable B to enter the land of C to recapture chattels belonging to B, 

who, as A knows, is not privileged to do this. In the course of the trespass upon C’s land, B intentionally 
sets fire to C’s house. A is not liable for the destruction of the house.

  
 

Comment on Clause (c):

e. When one personally participates in causing a particular result in accordance with an agreement with another, he is 
responsible for the result of the united effort if his act, considered by itself, constitutes a breach of duty and is a substantial 
factor in causing the result, irrespective of his knowledge that his act or the act of the other is tortious. Thus each of a number 
of trespassers who are jointly excavating a short ditch is liable for the entire harm done by the ditch, although each 
reasonably believes that he is not trespassing.
 
In a large undertaking to which the services of many persons contribute, the contribution to the enterprise of one individual 
may be so small as not to constitute substantial assistance within the meaning of the rule stated in this Section. Thus a 
workman who tortiously excavates for the foundation of one of a series of buildings to be used by a manufacturing plant is 
not necessarily a co-tortfeasor with other workmen simultaneously tortiously excavating for other buildings upon the same 
premises.
 
It is to be noted that a person may be privileged, and hence be committing no breach of duty, in assisting another who is 
committing or who later commits a tort. Thus one who reasonably believes that he is defending another against an aggressor 
may not be liable although the other is in fact the aggressor. (See § 76). Further, one who assists in doing an act that from his 
standpoint does not involve elements of undue risk is not liable merely because another with whom he co-operates is 
negligent. (See Illustration 12). Likewise one who supplies another with the means of committing a tort is not liable if he has 
no reason to suppose that a tort will be committed. (See Illustrations 13 and 14). In none of these cases is the defendant 
committing a breach of duty to the injured person.
 

 Illustrations:
 12. A and B hunt together but not in the prosecution of a joint enterprise. It is not negligent to hunt where 

they are, and neither of them has reason to believe that the other will be negligent. Under the unreasonable 
belief that it is an animal, A shoots at a moving object that proves to be a man. B is not liable for A’s 
negligent act.

  
 13. A sells to B a second-hand gun, knowing that it is defective but reasonably believing that B, who also 

knows of the defect, will repair it before it is used. B, however, uses it without repairs and C is harmed by 
the resulting explosion. A is not liable to C.

  
 14. A supplies B with wrecking tools, knowing that B is going to use them on a specific tract of land but 

having no reason to know that B is planning to burglarize a building on the land. A is not liable to C, the 
owner of the building burglarized by B through the use of the wrecking tools.

  
 

Comment on Caveat:

f. On the liability for the escape of animals and for abnormally dangerous conduct for which there is strict liability, see §§ 
504- 524. Liability in these cases is imposed, not on the ground that the conduct upon which it is based is wrongful, but on 
the ground that the conduct, although lawful because of the importance of the enterprise to the community, creates such great 
risk of harm to third persons that it is fair that the one conducting the enterprise should be required to compensate for the 
harm caused by it.
 

 Illustrations:
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 15. In a state in which there is strict liability for harm resulting from the intentional explosion of dynamite, 
A and B are employees of C and make preparations for exploding dynamite at a place where it is not 
negligent to do so. Debris from the explosion strikes D. The Institute takes no position on the liability of A 
and B.

  
 16. A is B’s servant, employed to feed and care for the animals in a menagerie. Without fault on A’s part, 

one of the wild animals escapes and harms C. Assuming that A was not a possessor of the animal and 
hence not liable as such, the Institute takes no position on A’s liability to C.

  
 

Reporter’s Note

This Section has been changed from the first Restatement by eliminating the old Clause (a), which is now covered by § 877, 
and the addition of the new Clause (a).
 
Clause (a):Illustration 1 is supported by Smithson v. Garth, 3 Lev. 324, 83 Eng.Rep. 711 (1691).
 
Cf. Sir John Heydon’s Case, 11 Co.Rep. 5, 77 Eng.Rep. 1150 (1613); Clark v. Newsam, 1 Exch. 131, 154 Eng.Rep. 55 
(1847).
 
Modern cases in support are Bermil Corp. v. Sawyer, 353 So.2d 579 (Fla.App.1977); In re Uranium Antitrust Litigation, 473 
F.Supp. 382 (N.D.Ill.1979); Drake v. Keeling, 230 Iowa 1038, 299 N.W. 919 (1941); Mut v. Roy, 185 So.2d 639 (La.1966); 
Wrabek v. Suchomel, 145 Minn. 468, 177 N.W. 764 (1920); Moore v. Foster, 182 Miss. 15, 180 So. 73 (1938); Oliver v. 
Miles, 144 Miss. 852, 110 So. 666 (1926); Stafford v. Muster, 582 S.W.2d 670 (Mo.1979); Frank H. Gibson, Inc. v. Omaha 
Coffee Co., 179 Neb. 169, 137 N.W.2d 701 (1965); Tricoli v. Centalanza, 100 N.J.L. 231, 126 A. 214 (1924), aff’d, 101 
N.J.L. 570, 129 A. 923 (1925); Garrett v. Garrett, 228 N.C. 530, 46 S.E.2d 302 (1948).
 
Illustration 2 is based on Saisa v. Lilja, 76 F.2d 380 (1st Cir.1935); Carney v. De Wees, 136 Conn. 256, 70 A.2d 142 (1949); 
Bierczyski v. Rogers, 239 A.2d 218 (Del.1968); Bates v. Lagars, 193 So.2d 375 (La.App.1966), writ refused, 250 La. 267, 
195 So.2d 146 (1967); Nelson v. Nason, 343 Mass. 220, 177 N.E.2d 887 (1961); Reader v. Ottis, 147 Minn. 335, 180 N.W. 
117 (1920); Boykin v. Bennett, 253 N.C. 725, 118 S.E.2d 12 (1961).
 
In accord are Brooke v. Cool, [1928] 2 K.B. 578; Stapler v. Parler, 212 Ala. 644, 103 So. 573 (1925); Troop v. Dew, 150 
Ark. 560, 234 S.W. 992 (1921); Larimer & Weld Irr. Co. v. Walker, 65 Colo. 320, 176 P. 282 (1918); Daggy v. Miller, 180 
Iowa 1146, 162 N.W. 854 (1917); Herider Farms-El Paso v. Criswell, 519 S.W.2d 473 (Tex.Civ.App.1975), refused n.r.e.; 
Sprinkle v. Lemley, 243 Or. 521, 414 P.2d 797 (1966); Patnode v. Westenhaver, 114 Wis. 460, 90 N.W. 467 (1902).
 
Comment b:Hudgens v. Chamberlain, 161 Cal. 710, 120 P. 422 (1911); Mead Corp. v. Mason Realty, 191 So.2d 592 
(Fla.1966); Fleming v. Dane, 304 Mass. 46, 22 N.E.2d 609 (1939); Wickersham v. Johnson, 51 Mo. 313 (1873); Van Horn v. 
Van Horn, 52 N.J.L. 284, 20 A. 485 (1890); Newton Co. v. Erickson, 70 Misc. 291, 126 N.Y.S. 949 (1911); Hutton v. 
Watters, 132 Tenn. 527, 179 S.W. 134 (1915); Martin v. Ebert, 245 Wis. 341, 13 N.W.2d 907 (1944); White v. White, 132 
Wis. 121, 111 N.W. 1116 (1907).
 
Comment c:Illustration 3 is supported by Guilbeau v. Tate, 94 So.2d 896 (La.App.1957); Knight v. Western Auto Supply 
Co., 239 Mo.App. 643, 193 S.W.2d 771 (1946); Allstate Fire Ins. Co. v. Singler, 14 Ohio St.2d 27, 236 N.E.2d 79, 43 O.O.2d 
43 (1968); Day v. Walton, 199 Tenn. 10, 281 S.W.2d 685 (1955).
 
Clause (b):Illustrations 4, 5 and 7 are supported by Thompson v. Johnson, 180 F.2d 431 (5th Cir.1950); Hargis v. Horrine, 
230 Ark. 502, 323 S.W.2d 917 (1959); Cobb v. Indian Springs, Inc., 258 Ark. 9, 522 S.W.2d 383 (1975); Thomas v. Doorley, 
175 Cal.App.2d 545, 346 P.2d 491 (1959); Ayer v. Robinson, 163 Cal.App.2d 424, 329 P.2d 546 (1958); Guilbeau v. 
Guilbeau, 326 So.2d 654 (La.App.1976); Keel v. Hainline, 331 P.2d 397 (Okl.1958); Francis v. Kane, 246 S.W.2d 279 
(Tex.Civ.App.1951); Daingerfield v. Thompson, 33 Gratt. (74 Va.) 136 (1880); Hilmes v. Stroebel, 59 Wis. 74, 17 N.W. 539 
(1883).
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On what is meant by encouragement, see Bird v. Lynn, 49 Ky. (10 B.Mon.) 422 (1850); Brown v. Perkins, 83 Mass. (1 
Allen) 89 (1861).
 
Illustration 6 is based on Orser v. Vierra, 252 Cal.App.2d 660, 60 Cal.Rptr. 708 (1967); Reyher v. Mayne, 90 Colo. 586, 10 
P.2d 1109 (1932); Benson v. Ross, 143 Mich. 452, 106 N.W. 1120 (1906); Oliver v. Miles, 144 Miss. 852, 110 So. 666 
(1927); Kuhn v. Bader, 89 Ohio App. 203, 101 N.E.2d 322 (1951). Cf. Regina v. Salmon, 6 Q.B.D. 79 (1880).
 
Illustration 9 is supported by Orser v. Vierra, 252 Cal.App.2d 660, 60 Cal.Rptr. 708 (1967).
 
Illustration 10 is supported by American Family Mut. Ins. Co. v. Grim, 201 Kan. 340, 440 P.2d 621 (1968).
 
Clause (c):See Valdez v. Percy, 35 Cal.2d 338, 217 P.2d 422 (1950).
 
For recent cases finding concert when several drug companies produce and sell dangerous pills with the same formula, see 
Abel v. Eli Lilly & Co., 94 Mich.App. 59, 289 N.W.2d 20 (1979); Bichler v. Eli Lilly & Co., 79 A.D.2d 317, 436 N.Y.S.2d 
625 (1981) aff’d 55 N.Y.2d 571, 450 N.Y.S.2d 776, 436 N.E.2d 182 (1982); cf. Sindell v. Abbott Labs., 26 Cal.3d 588, 163 
Cal.Rptr. 132, 607 P.2d 924 (1980), cert. den. 449 U.S. 912, 101 S.Ct. 285, 286, 66 L.Ed.2d 140 (market-share allocation).
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 Mo.

 Mo.App.

 Mont.

 Nev.

 N.J.

 N.J.Super.App.Div.

 N.J.Super.

 N.M.

 N.M.App.

 N.Y.

 N.Y.Sup.Ct.App.Div.

 N.Y.Sup.Ct.

 N.C.App.

 N.D.
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 Okl.App.
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U.S.

U.S.2011. Subsec. (b) quot. in case quot. in diss. op. Investors in mutual fund sued investment advisor retained by fund, 
alleging that advisor violated federal securities laws by making false statements in fund’s prospectuses. After the district 
court dismissed, the court of appeals reversed. Reversing, this court held that advisor could not be liable because it did not 
“make” the statements; rather, the statements were made by fund, which had ultimate authority over its prospectuses. The 
dissent argued that a court could find that advisor made the statements in question, and maintained that, while the federal 
securities laws did not provide for “aiding and abetting” liability in private actions, the question in this action was whether 
advisor was primarily liable for violating the laws, not whether it helped others violate the laws. Janus Capital Group, Inc. v. 
First Derivative Traders, 564 U.S. 132, 152, 131 S.Ct. 2296, 2308, 180 L.Ed.2d 166.
 

U.S.2000. Com. (b) quot. in syllabus and quot. in sup. and in disc. Insurance-company president who was discharged after he 
informed regulators that the company’s senior officers and directors were conspiring to commit acts of racketeering sued the 
officers and directors under the Racketeer Influenced and Corrupt Organizations Act (RICO), alleging that his employment 
was terminated in furtherance of defendants’ conspiracy. The district court dismissed, and the court of appeals affirmed. 
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Affirming, this court held that because defendants’ alleged overt act, i.e., termination of plaintiff’s employment, done in 
furtherance of their conspiracy was not an act of racketeering and was not independently wrongful under any substantive 
provision of RICO, plaintiff did not have a cause of action under the statute. Beck v. Prupis, 529 U.S. 494, 494, 501, 120 
S.Ct. 1608, 1610, 1614, 1616, 146 L.Ed.2d 561.
 

U.S.1994. Cit. in cases cit. in disc.; subsec. (b) cit. and quot. in part in disc., cit. in diss. op., cit. generally in diss. op. After a 
public building authority defaulted on public improvement bonds, purchasers of the bonds sued, among others, the indenture 
trustee for the bond issues, seeking damages under § 10(b) of the Securities Exchange Act of 1934 for aiding and abetting 
fraud. This court reversed the court of appeals’ reversal of the district court’s grant of summary judgment to the indenture 
trustee, holding that, because Congress did not attach private aiding and abetting liability to any of the express causes of 
action in the Securities Acts, it could infer that Congress likely would not have attached aiding and abetting liability to § 
10(b) had it provided a private § 10(b) cause of action. A dissent argued that in light of § 10(b)’s acknowledged purpose to 
strengthen antifraud remedies of the common law, common-law principles should have been applied to approve such a 
private cause of action. Central Bank v. First Interstate Bank, 511 U.S. 164, 114 S.Ct. 1439, 1448, 1450, 1456, 1457, 128 
L.Ed.2d 119.
 

C.A.1,

C.A.1, 2018. Cit. in case cit. in disc.; subsec. (b) and com. (d) quot. in case quot. in disc. Former police detective brought a 
lawsuit against, inter alia, town, town manager, and investigator, alleging that defendants conspired to terminate him through 
an internal affairs investigation into his workplace conduct. The district court granted defendants’ motion for summary 
judgment. This court affirmed, holding that mere allegations about manager’s prior work relationship with investigator, 
manager’s alleged control over the investigative process, and some irregularities arising from the investigation were not 
sufficient facts to establish civil conspiracy. The court cited Restatement Second of Torts § 876 in explaining that plaintiff 
failed to establish that defendants either acted in accordance with a common design, or that investigator had provided 
substantial assistance to manager in wrongfully terminating plaintiff. Thomas v. Harrington, 909 F.3d 483, 490, 491.
 

C.A.1, 2016. Cit. in case quot. in sup. Property owner brought a § 1983 action against city and city officials, alleging that, 
among other things, defendants engaged in a civil conspiracy to vindictively apply a local zoning board’s authority against 
him. On remand, the district court granted defendants’ motion for summary judgment. This court affirmed, holding that 
plaintiff failed to establish an underlying tort for his civil-conspiracy claim. The court explained that the form of civil 
conspiracy that plaintiff relied upon was based on Restatement Second of Torts § 876, which was a form of vicarious liability 
for the tortious conduct of another that required an underlying tort. Snyder v. Collura, 812 F.3d 46, 52.
 

C.A.1, 2014. Cit. in disc., cit. in case cit. in disc. Former employee of a luggage factory located in France filed a putative 
class action against investment group that controlled factory’s owner, alleging that defendant orchestrated a sale and 
liquidation of the factory that resulted in the termination of plaintiff and other employees and left the buyer unable to pay 
them the post-termination benefits to which they were entitled under French law. The district court granted defendant’s 
motion to dismiss based on the three-year statute of limitations. Affirming, this court held that, even if plaintiff could state a 
viable claim against defendant under a theory of liability for acting in concert, she did not learn any information that was 
essential to bringing suit after the expiration of the statute of limitations, and therefore could have filed such a claim before 
the limitations period expired. Abdallah v. Bain Capital LLC, 752 F.3d 114, 122.
 

C.A.1

C.A.1, 2011. Cit. in sup. Chapter 7 debtor’s purported successor-in-interest sued company that had serviced debtor’s 
remaining customers during the wind-up period, asserting state-law claims for conversion, interference with contractual 
relations, breach of fiduciary duty, and civil conspiracy; unaware of the state-court action, the bankruptcy court closed the 
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bankruptcy case. After the bankruptcy trustee became aware of the state-court action, the bankruptcy court granted trustee’s 
motion to reopen the bankruptcy case, authorized him to take over the state-law claims, and approved a proposed settlement 
of the claims. On appeal by successor, the district court affirmed. Affirming, this court held that the claims were commercial 
tort claims, they remained property of debtor’s estate, and trustee had exclusive standing to assert them. The court rejected 
successor’s argument that the claims were proceeds of the collateral that it had acquired from debtor’s secured lender, and 
that, therefore, it had standing to pursue the claims; the right to pursue a commercial tort claim could not be passed to a 
secured creditor as proceeds of the original collateral. In re American Cartage, Inc., 656 F.3d 82, 88.
 

C.A.1,

C.A.1,2009. Cit. in sup., cit. in ftn., cit. in cases cit. in ftn., subsec. (b) quot. in case quot. in disc., com. (d) cit. and quot. in 
disc. and sup., illus. 5 cit. in disc. Surviving wife and sons of decedent sued suppliers of vinyl chloride monomer (VC) for 
civil conspiracy, inter alia, alleging that defendants were liable for decedent’s wrongful death from liver cancer as a result of 
exposure to VC during his employment. The district court granted summary judgment for defendants. Affirming, this court 
held that the record contained no evidence from which a reasonable jury could conclude that defendants had the “unlawful 
intent” necessary for liability under the “substantial assistance” form of civil conspiracy recognized by Massachusetts law; 
while there was evidence supporting the conclusion that at least some defendants assisted in providing allegedly fraudulent 
information about the hazards of VC, there was no evidence that defendants knew that employer was supplying that 
information to decedent. Taylor v. American Chemistry Council, 576 F.3d 16, 34, 35, 37.
 

C.A.1

C.A.1, 2004. Subsec. (b) cit. in disc. Real-estate agent engaged in Chapter 13 bankruptcy proceedings brought adversary 
proceeding against former prospective buyers, their attorney, and a third party, alleging that defendants violated automatic 
stay by filing disciplinary complaint and state-court action against her. Bankruptcy court found that buyers did not violate 
automatic stay, and district court affirmed. Affirming, this court held, inter alia, that attorney and third party did not 
knowingly and substantially aid and abet buyers in filing their state-court action, as such filing merely constituted a technical 
violation of the stay and not a wrongful act that was willful and compensable. In re McMullen, 386 F.3d 320, 332.
 

C.A.1, 1994. Cit. and quot. in sup., subsec. (a) cit. in sup., com. (b) cit. in headnote and quot. in sup. An insurer brought a 
RICO action against insureds, claimants, body shops, and body shop owners and employees, seeking to recover for false 
claims submitted to the insurer. District court entered judgment on jury verdict for insurer. This court affirmed, holding, inter 
alia, that it need not determine the precise state of Massachusetts law on concerted action in tort, because under any plausible 
formulation of Massachusetts law, a jury could reasonably find that the owner of two cars upon which six fraudulent claims 
were made to insurer acted in concert with her husband, who owned one of the defendant auto body shops. All six claims 
involved damage repaired at husband’s shop, and jury could infer that husband and wife acted together with a common 
design to defraud insurer. Aetna Cas. Sur. Co. v. P & B Autobody, 43 F.3d 1546, 1549, 1564.
 

C.A.1, 1993. Subsecs. (a) and (b) cit. in sup. The sublicensee of a patented pain-killing drug sued the licensor, alleging that 
the licensor was liable for fraud perpetrated by the primary licensee, which was now in the middle of bankruptcy 
proceedings, in hiding negative studies on the drug during the negotiations for the sublicense. Affirming the district court’s 
grant of summary judgment for the licensor, this court held, inter alia, that, under Massachusetts law, in absence of testimony 
that a reasonable pharmaceutical executive would have thought that the drug had little or no value due to the negative studies, 
the licensor could not be liable to the sublicensee as an actual participant in the alleged fraud, particularly as the drug had a 
potentially high value even with the studies. The licensor, said the court, had no actual knowledge of the fraud and owed no 
duty to protect the sublicensee. Maruho Co., Ltd. v. Miles, Inc., 13 F.3d 6, 8.
 

C.A.1, 1993. Cit. and quot. in part in sup. A person alleging that she had been exposed to lead-based paint as a child and 
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subsequently suffered illness as a result sued paint manufacturers. This court, affirming the district court’s entry of summary 
judgment for the defendants, held, inter alia, that, under Massachusetts law, the plaintiff could not recover under a concert of 
action theory based on the manufacturers’ promotional campaigns encouraging use of lead-based house paint, as she offered 
no evidence that these campaigns had any role in causing the paint to be applied to the walls of the house she lived in as a 
child. Santiago v. Sherwin Williams Co., 3 F.3d 546, 551-552.
 

C.A.1, 1992. Cit. in case cit. in disc., subsec. (b) quot. in disc. and cit. in case in disc. A seller of several companies 
continued negotiations with a company even after he decided to sell to another buyer. The company sued the seller and the 
buyer alleging conspiracy to defraud. The federal district court of Massachusetts assessed Rule 11 sanctions against the 
plaintiff’s counsel, holding that a motion to transfer the case was brought for the purpose of delay and that counsel’s pursuit 
of his client’s fraud claim was not in good faith. Vacating and remanding, this court held the sanction was proper insofar as it 
rested upon the filing of the transfer motion, but that the initial assertion of the fraud claim and the failure to withdraw that 
claim did not warrant sanctions. Noting that Massachusetts law might allow a victim of fraud to sue those who knowingly 
help the person who lies, the court concluded that the plaintiff’s counsel had a sufficient factual basis to assert that the buyer 
agreed with the seller to mislead the plaintiff. Pathe Computer v. Kinmont Industries, 955 F.2d 94, 98.
 

C.A.1, 1988. Cit. in sup., com. (a) cit. in sup. The survivors of a scuba diver sued a ship and its owner for wrongful death 
after the decedent was struck and killed when he suddenly surfaced eight feet in front of the ship. Applying comparative 
negligence principles, the district court found the ship and its owner 45% responsible, the decedent and the dive team 45% 
responsible, and one member of the dive team an additional 10% responsible for failing to warn the ship of the divers’ 
presence. Affirming, the court of appeals held that the assessment of decedent’s own negligence at 45% was adequately 
supported, despite the equal fault of his colleagues, where each diver had equal control of and responsibility for the diving 
plan. Alternatively, the negligence of the other divers could be imputed to decedent under theories of joint enterprise or 
concert of action because the three divers participated actively and equally in the plan. The court also upheld the district 
court’s finding that the ship and its owner, despite the absence of any statutory negligence, were nevertheless negligent for 
failing to take extra precautions while operating in waters known to be favored by scuba divers. Lyon v. Ranger III, 858 F.2d 
22, 28.
 

C.A.2,

C.A.2, 2019. Subsec. (b) quot. in conc. op. Copyright holder brought a lawsuit against internet-service provider that ran a 
photograph-sharing website, alleging that defendant violated plaintiff’s copyrights by permitting users to upload plaintiff’s 
protected photographs onto defendant’s website. The district court granted defendant’s motion for summary judgment. This 
court affirmed in part, reversed in part, and remanded, holding, inter alia, that there was a genuine issue of material fact as to 
whether defendant acted volitionally. The concurring opinion argued that a reasonable jury could find that, under 
Restatement Second of Torts § 876(b), defendant’s creation of software on its website that gave its users substantial 
assistance in making illegal copies of the photos was the proximate cause of plaintiff’s injuries, and explained that relying on 
§ 876 for the purposes of determining whether defendant’s conduct was “volitional” was appropriate, because volitional 
conduct essentially concerned causation. BWP Media USA Inc. v. Polyvore, Inc., 922 F.3d 42, 66, 68.
 

C.A.2, 2012. Subsec. (b) cit. in disc. After plaintiffs who were allegedly injured by exposure to asbestos contained in 
products manufactured by Chapter 11 debtor subsidiary corporation sued parent corporation in Pennsylvania state court, 
seeking to hold defendant liable under an “apparent manufacturer” theory, the bankruptcy court concluded that the state-court 
action was barred by its prior preliminary injunction enjoining claims premised on successor and alter ego liability. The 
district court reversed. Affirming, this court held that the background legal context of the Bankruptcy Code strongly 
suggested that a bankruptcy court’s authority to bar litigation was limited to situations in which the third party’s relationship 
with the debtor was legally relevant to its purported liability, such as when a plaintiff contended that a defendant was liable 
for aiding and abetting a debtor to commit a tort. In re Quigley Co., Inc., 676 F.3d 45, 60.
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C.A.2

C.A.2, 2011. Subsec. (2) cit. in sup. Class of 587 former clients who hired law firm to bring discrimination claims against 
employer sued employer, law firm, and firm’s lawyers, alleging, among other things, that firm breached its fiduciary duty of 
loyalty to clients by entering an agreement with employer pursuant to which employer agreed to pay firm millions of dollars 
to persuade clients to abandon their ongoing legal and administrative proceedings against employer and accept an expedited 
mediation/arbitration procedure. The district court granted defendants’ motions to dismiss. Vacating the dismissal of clients’ 
claim that employer aided and abetted firm’s breach of fiduciary duty, and remanding, this court held that clients sufficiently 
alleged that employer negotiated and signed the agreement with the knowledge and intent that it would undermine firm’s 
ability to fairly represent clients. Johnson v. Nextel Communications, Inc., 660 F.3d 131, 142.
 

C.A.2, 2009. Cit. in case quot. in sup. Supplier of precision-machined parts filed a proof of claim against Chapter 11 debtor 
that purchased parts from supplier, alleging, among other things, that debtor conspired with three of supplier’s former 
employees to misappropriate supplier’s trade secrets. The bankruptcy court granted summary judgment for debtor and the 
district court affirmed. Vacating and remanding, this court held, inter alia, that there was both direct evidence that supplier’s 
trade secrets were in fact misappropriated and that a conspiracy to misappropriate them existed, and circumstantial evidence 
from which it could be inferred that debtor knew of the trade-secret-misappropriation conspiracy and encouraged or ratified 
the misappropriation. In re Dana Corp., 574 F.3d 129, 153.
 

C.A.2, 2009. Subsec. (b) cit. in case cit. in disc. Current or former residents of southern Sudan who alleged that they were 
victims of human-rights abuses committed by the Sudanese government sued Canadian corporation under the Alien Tort 
Statute (ATS), claiming that defendant aided and abetted or conspired with the Sudanese government to advance those 
abuses, which facilitated the development of Sudanese oil concessions by corporation’s affiliates. The district court granted 
summary judgment for defendant. Affirming, this court held that, pursuant to international law, the mens rea standard for 
aiding-and-abetting liability in ATS actions was purpose rather than knowledge alone, and that, in this case, there were 
insufficient facts or circumstances suggesting that defendant acted with the purpose to advance violations of international 
humanitarian law. Presbyterian Church Of Sudan v. Talisman Energy, Inc., 582 F.3d 244, 258.
 

C.A.2, 1998. Subsec. (a) cit. in disc., subsec. (b) quot. in case quot. in disc. A Florida resident, on behalf of his minor 
daughter, brought suit in New York state court against his former wife, the wife’s boyfriend, her stepfather, and an airline 
company based in Iceland, alleging that they had conspired to remove the daughter from the United States in violation of his 
custody rights. He also alleged interference with parental custody, among other claims. Upon removal, the New York federal 
district court granted the airline summary judgment. This court affirmed, holding, inter alia, that it need not determine 
whether New York would recognize a cause of action for interference with parental custody, because the notice element of 
concerted action was not established. The court determined that the airline had not been given adequate notice to cause it to 
know that the mother was committing a tort because her travel to Iceland with the child was prohibited by court order. 
Pittman by Pittman v. Grayson, 149 F.3d 111, 123.
 

C.A.2, 1995. Cit. in headnotes, quot. in sup., subsec. (b) cit. in sup. Two computer keyboard users sued a subsidiary 
manufacturer of keyboards and the manufacturer’s parent corporation, seeking recovery for repetitive stress injuries allegedly 
caused by the keyboards. New York federal district court granted parent summary judgment. This court affirmed, holding, 
inter alia, that the parent could not be held liable on plaintiffs’ theory of concerted tortious action, that there was no evidence 
that parent and subsidiary had an agreement to commit a tortious act, and that there was no evidence that parent provided 
substantial assistance or encouragement to subsidiary in furtherance of its allegedly tortious conduct. Parent’s general 
knowledge about repetitive stress injuries could not be construed as knowledge of the keyboard’s defective design or 
subsidiary’s failure to warn keyboard users of the hazards of repetitive stress injuries. Fletcher v. Atex, Inc., 68 F.3d 1451, 
1454, 1464-1466.
 

C.A.2, 1992. Com. (b) cit. in sup. In consolidated personal injury and wrongful death suits against asbestos manufacturers 
regarding exposure of Navy yard workers, plaintiffs alleged, inter alia, that two manufacturers acted in concert and were 
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subject to joint and several liability. The jury found that the two manufacturers had not acted in concert, and plaintiffs moved 
for judgment n.o.v., which the district court denied. Affirming, this court held that plaintiffs had established only that the two 
manufacturers had sold products together but had not established that they had undertaken a common plan for the tortious 
conduct of performing inadequate tests and failing to warn of known dangers. In re Brooklyn Navy Yard Asbestos Litigation, 
971 F.2d 831, 841, appeal after remand 18 F.3d 126 (2d Cir.1994).
 

C.A.2, 1992. Subsec. (b) cit. in sup. Beneficiaries of union pension and welfare funds brought class action alleging that 
contractor employed undocumented nonunion Polish workers on demolition project without making required contributions to 
funds on their behalf. District court found that a union official fraudulently breached his fiduciary duties under ERISA by 
failing to list the Polish workers in his shop steward reports, and that the site owner knowingly participated in the breach 
when, to prevent work stoppages, it made payments to funds after contractor became insolvent. Affirming in part, reversing 
in part, and remanding, this court held, inter alia, that while evidence established that the union official knowingly made 
material misrepresentations, with an intent to defraud, on which union trustees relied, remand was necessary to determine 
whether the funds were actually damaged by the official’s breach. Moreover, the nonfiduciary site owner was liable under 
ERISA for participating in the union official’s breach when it made payments to the funds that it knew or should have known 
underrepresented the contributions to which the funds were entitled. Diduck v. Kaszycki & Sons Contractors, Inc., 974 F.2d 
270, 283.
 

C.A.2, 1992. Subsec. (b) quot. in disc. Judgment debtor brought a contribution action against oil companies for response 
costs it incurred in the clean-up of a hazardous waste site, alleging that defendants leased service station facilities and sold 
petroleum products to distributors that disposed of waste motor oil at the site. Affirming the district court’s granting of 
summary judgment for defendants, this court held, inter alia, that since there was no evidence that defendants knew that their 
distributors’ waste oil disposal practices constituted a breach of any duty or that they gave assistance or encouragement to the 
distributors to so dispose of the waste oil, plaintiff’s claim that defendants were liable under the common-law doctrine of 
aider and abettor liability was without merit. General Elec. Co. v. AAMCO Transmissions, Inc., 962 F.2d 281, 288.
 

C.A.2, 1987. Subsec. (b) cit. in disc. A sales company that had represented a manufacturer, which then contracted directly 
with one of its employees, sued the company for participation in the employee’s breach of fiduciary duty. The trial court 
awarded damages to the plaintiff for lost profits. Affirming, this court held that the trial court did not err in its jury 
instructions. While the court stated that a third party must knowingly assist or encourage a fiduciary in a breach of trust to be 
held liable, it reasoned that although the trial court’s instruction referred to knowing acceptance of benefits, the charge as a 
whole correctly conveyed the proper standard to the jury. The court also affirmed the award of compensatory damages, 
reasoning that once it was established that the agreement was terminated as a result of the defendant’s participation in the 
breach, the plaintiff was entitled to recover for any damages caused. S & K Sales Co. v. Nike, Inc., 816 F.2d 843, 848, 849.
 

C.A.2, 1979. Cit. in ftn. in disc. Plaintiff brokerage firm brought action against defendant bank alleging that the bank had 
violated Section 10(b) of the Securities and Exchange Act. The lower court granted judgment for the plaintiff on the ground 
that defendant had aided and abetted another party in committing a Section 10(b), Rule 10b-5 fraud, which caused damage to 
the plaintiff. This court reversed the judgment of the lower court with direction to dismiss the complaint. Specifically, the 
court stated that the lower court’s conclusion of vicarious secondary liability due to defendant bank employee’s substantial 
assistance in perpetrating the fraud was incorrect and held instead that the bank employee’s actions in making interest-free 
loans to the defrauder and in hiding those special trades from his employer did not amount to a substantial assistance in 
violation of Rule 10b-5. Additionally the court held that the negligence of the brokerage firm in its dealings with the 
defrauder, rather than any activity by an employee of the bank, was the proximate cause of the brokerage firm’s losses. 
Edwards & Hanly v. Wells Fargo Securities Clearance Corporation, 602 F.2d 478, 483, certiorari denied 444 U.S. 1045, 100 
S.Ct. 734, 62 L.Ed.2d 731 (1980).
 

C.A.3
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C.A.3, 2003. Subsec. (b) quot. in case quot. in ftn. Attorney and law firm that had obtained judgment against former client 
and his corporation in Michigan federal court for services rendered sued New Jersey law firm and its attorneys, alleging that 
they actively, knowingly, and intentionally participated in client’s unlawful efforts to avoid execution on his property. New 
Jersey federal district court dismissed. This court vacated and remanded, holding that district court erred in dismissing 
aiding-and-abetting claim, since plaintiffs alleged defendants’ knowing assistance to client’s fraudulent schemes. Shared 
intent was not required in civil context in New Jersey courts for aiding and abetting. Morganroth & Morganroth v. Norris, 
McLaughlin & Marcus, P.C., 331 F.3d 406, 415.
 

C.A.3, 1999. Subsec. (b) cit. in disc. and quot. in case quot. in disc., com. (d) quot. in ftn. Female police sergeant sued police 
department and supervising police captain, among others, for, inter alia, violations of the New Jersey Law Against 
Discrimination. The district court entered judgment on a jury verdict for plaintiff. Vacating and remanding, this court held, in 
part, that the lower court erred in failing to instruct the jury that captain’s inaction could form the basis of aiding and abetting 
liability if it rose to the level of providing substantial assistance or encouragement to the primary wrongdoer, the department. 
Hurley v. Atlantic City Police Dept., 174 F.3d 95, 126, 127, cert. denied 528 U.S. 1074, 120 S.Ct. 786, 145 L.Ed.2d 663 
(2000).
 

C.A.3, 1998. Cit. in headnotes, cit. generally in sup., subsec. (b) quot. in part in sup. Police captain whose preexisting back 
condition was aggravated by a transfer to the night shift sued city, police department, and his immediate supervisor for 
violations of the New Jersey Law Against Discrimination (LAD). Captain also asserted a claim for violations of the 
Americans with Disabilities Act (ADA) against city and police department. The district court entered judgment on a jury 
verdict finding that defendants violated the LAD but not the ADA. Affirming in part and vacating in part, this court held, 
inter alia, that the jury’s determination that captain was handicapped within the meaning of the LAD but was not disabled for 
purposes of the ADA was not inconsistent, and that the jury should have been instructed that supervisor was liable for aiding 
and abetting the other defendants’ statutory violations only if he knowingly gave substantial assistance or encouragement to 
their unlawful conduct. Failla v. City of Passaic, 146 F.3d 149, 150, 151, 158, 159.
 

C.A.3, 1997. Cit. in disc., cit. and quot. in ftn. §§ 876-878. City police officer sued unit commander, assistant police chief, 
police chief, and city for, inter alia, violations of 42 U.S.C. § 1983 and Title VII, alleging that she was a victim of 
commander’s quid pro quo sexual harassment, which, in turn, created a hostile working environment. The district court 
entered judgment as a matter of law against plaintiff on most of the claims, submitted the remaining claims to the jury, and 
entered judgment on a jury verdict for defendants. Affirming in part, reversing in part, and remanding, this court held that, for 
purposes of § 1983 liability, assistant police chief could not be said to have acquiesced in commander’s misconduct, since 
assistant chief had no supervisory authority over commander; that the claim of quid pro quo sexual harassment should have 
been submitted to the jury where the evidence could reasonably support a finding that plaintiff did not receive a transfer to 
the detectives’ bureau because she rebuffed commander’s advances; and that the jury instruction concerning the bases for 
city’s Title VII respondeat superior liability was proper. Robinson v. City of Pittsburgh, 120 F.3d 1286, 1294.
 

C.A.3, 1994. Cit. generally in disc., cit. generally in case quot. in disc., quot. in disc., subsec. (a) cit. generally in disc., 
subsec. (b) cit. generally in disc., subsec. (c) cit. generally in disc., com. (a) cit. in ftn. In ongoing asbestos litigation, 
defendant manufacturer of asbestos products sought writ of mandamus directing district court to grant its motion for partial 
summary judgment on issues of civil conspiracy and concert of action. The basis for these theories was defendant’s 
association with the Safe Buildings Alliance (SBA), the alleged purpose of which was the dissemination of information 
concerning the proper way to deal with existing asbestos. Deeming appropriate issuance of the writ, this court held that 
evidence that defendant’s actions happened to parallel those of other defendants in the case did not, without more, prove 
either conspiracy or concert of action. In re Asbestos Litigation, 46 F.3d 1284, 1293.
 

C.A.3, 1992. Cit. but dist. In a trademark infringement claim, a manufacturer’s attorneys prepared an application for ex parte 
seizure of a scrap metal smelter’s inventory under the Lanham Trademark Act. However, the attorneys never informed the 
court of certain inconsistent facts regarding the ex parte seizure application. The smelter and manufacturer later settled their 
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claims, but there remained the smelter’s claim against the attorneys for wrongful seizure under the Lanham Act. District court 
granted summary judgment to attorneys, holding they were not proper defendants under the Lanham Act, and the court 
denied reconsideration on a theory of aider and abettor liability. Affirming, this court held, inter alia, that there was no aiding 
and abetting liability under the Lanham Act. The Act limited liability to a particular class of defendants, the ex parte seizure 
order “applicants,” and a wrongful seizure action under the Act was not sufficiently analogous to any common-law tort to 
justify imposing common-law aiding and abetting liability. Electronic Laboratory Supply Co., Inc. v. Cullen, 977 F.2d 798, 
808.
 

C.A.3, 1992. Cit. in ftn. In a class action suit involving asbestos in school buildings, asbestos manufacturers filed various 
petitions for mandamus. Among the various petitions, some of the manufacturers challenged the district judge’s refusal to 
disqualify himself because of the appearance of impartiality, and one manufacturer challenged the district court’s plans to try 
the diversity case according to a composite legal standard made up of the strictest standard from each jurisdiction. This court 
ordered, inter alia, that the district judge disqualify himself. However, the court denied the petition regarding the appropriate 
standard of proof because that petition was not yet ripe due to the disqualification. Plaintiffs had recast their earlier 
concessions regarding the appropriate standard of proof, and they also insisted on their right to try claims that not all 
jurisdictions recognized, such as concerted action. The court stated that if the new judge held plaintiffs to earlier 
representations, then plaintiffs or defendants could seek review at that time. In re School Asbestos Litigation, 977 F.2d 764, 
796.
 

C.A.3, 1987. Subsec. (b) quot. in sup. An oil and gas drilling and well management company hired a “fracing” company to 
service its wells. The management company and its clients sued the fracing company for civil RICO violations, alleging that 
the defendant billed the plaintiff for more services and materials than were provided. The trial court dismissed for failure to 
state a claim. This court affirmed in part and reversed in part, holding, inter alia, that the goals of the common law doctrine of 
respondeat superior were consistent with the RICO goal of facilitating recovery by the victims of racketeering activity; 
therefore respondeat superior could be applied to find the defendant liable under civil RICO for aiding and abetting. 
Petro-Tech, Inc. v. Western Co. of North America, 824 F.2d 1349, 1357.
 

C.A.3, 1986. Cit. in sup., quot. in ftn. in sup., subsec. (b) cit. and quot. in sup., com. (d) cit. in sup. and quot. in ftn. A woman 
was injured in a traffic accident with a minor driver who had consumed alcohol at a party sponsored by other minor fraternity 
members. When she sued the bartender and the party organizers for damages, the trial court granted summary judgment to all 
but the bartender on the ground that one minor must physically serve an alcoholic drink to another to be liable for negligence 
as a social host. Reversing and remanding, this court held that the social host doctrine extended civil liability to certain 
accomplices to the violation of a criminal statute prohibiting the consumption of alcohol by minors. The court stated that the 
trial court must consider all relevant factors to determine if the assistance given by the defendants was substantial enough to 
warrant the imposition of civil liability. Fassett v. Delta Kappa Epsilon (New York), 807 F.2d 1150, 1162, 1163, 1164, cert. 
denied 481 U.S. 1070, 107 S.Ct. 2463, 95 L.Ed.2d 872 (1987).
 

C.A.4

C.A.4, 2011. Cit. in conc. op. After claimants prevailed in district court on their appeals from the Social Security 
Administration’s denial of their claims for disability benefits, they filed motions under the Equal Access to Justice Act 
(EAJA) for, among other things, reimbursement of the attorney’s fees of two nonadmitted, out-of-state attorneys who had 
assisted in-state attorney in writing briefs and other pleadings. The district court denied those motions. Vacating in part and 
remanding, this court held, inter alia, that the use of nonadmitted lawyers for brief-writing services did not present a “special 
circumstance” sufficient to deny a fee award as “unjust” under the EAJA. The concurring opinion argued that, while 
out-of-state attorney primarily managed claimants’ cases, out-of-state co-counsel’s agreement with him regarding the manner 
in which their law firm would handle the cases logically brought into play by analogy the concept of civil conspiracy, making 
co-counsel equally culpable for lead counsel’s improper conduct in providing more than just brief-writing services, such that 
the “unjust” exception under the EAJA applied to bar their attorney’s fees. Priestley v. Astrue, 651 F.3d 410, 435.
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C.A.5,

C.A.5, 2018. Subsec. (b) quot. in case quot. in sup. Owner of copyrights in musical compositions sued provider of high-speed 
Internet access, seeking to hold defendant contributorily liable for infringement of plaintiff’s copyrights by defendant’s 
subscribers. The district court entered judgment on a jury verdict finding defendant liable for willful contributory 
infringement. This court vacated in part and remanded, holding that the district court erred in instructing the jury that it could 
impose liability for contributory infringement if it found that defendant knew or should have known of such infringing 
activity, because contributory infringement required intentional inducement or encouragement of direct infringement, or at 
least a showing of willful blindness. The court reasoned by analogy that, while “reason to know” or a lesser mental state was 
sufficient to impose liability under Restatement Second of Torts §§ 336 and 366, actual knowledge was required to hold a 
defendant liable for aiding and abetting under Restatement Second of Torts § 876. BMG Rights Management (US) LLC v. 
Cox Communications, Incorporated, 881 F.3d 293, 309.
 

C.A.5, 2018. Quot. but not fol.; subsec. (b) quot. but not fol. Patients who suffered complications with metal-on-metal 
replacement hips brought a multidistrict products-liability action against hip manufacturer and manufacturer’s parent 
company, alleging that the hip implant was defectively designed and that parent company aided and abetted manufacturer’s 
negligent undertaking. The district court entered judgment on a jury verdict for plaintiffs and awarded damages. Reversing in 
part, this court held, inter alia, that Texas law did not recognize a claim for aiding and abetting in the context of strict 
products liability. The court noted that plaintiffs’ claim of aiding and abetting against parent company was derived from 
Restatement Second of Torts § 876(b), and determined that the district court, sitting in diversity, had exceeded bounds of 
legitimacy by expanding Texas law beyond its existing boundaries. In re DePuy Orthopaedics, Incorporated, Pinnacle Hip 
Implant Product Liability Litigation, 888 F.3d 753, 781.
 

C.A.5

C.A.5, 2001. Subsec. (b) quot. in disc. Buyer formed joint venture with partner to locate and supply manufacturing 
equipment. Partner contracted with seller to purchase equipment. Buyer paid some of the monies owed for the purchase to 
partner, who in turn, paid seller. Upon joint venture’s default on payments to seller, partner and seller negotiated a mutual 
release, unbeknownst to buyer, whereby seller regained control of the equipment, and partner’s debt was discharged. Buyer 
sued seller for, in part, aiding and abetting partner in breaching its fiduciary duties to joint venture. District court entered 
judgment for seller. Affirming, this court held, inter alia, that seller could not be held liable for tort of aiding and abetting 
partner’s breach of fiduciary duty because it did not have knowledge of the breach. Invest Almaz v. Temple-Inland Forest 
Products Corp., 243 F.3d 57, 83.
 

C.A.5, 1988. Caveat cit. in disc. A deckhand who was severely injured on a derrick barge sued his employer for Jones Act 
negligence and the barge owner for general maritime negligence, and his wife sued both defendants for loss of consortium. 
The district court found that the employer was 52% negligent, that the employee was 10% contributorily negligent, and that 
the shipowner was 32% negligent; it awarded the plaintiff contribution damages, and found the shipowner liable for the entire 
loss of consortium on the ground that the Jones Act barred consortium recovery from the employer. Affirming in part and 
reversing in part, this court held, inter alia, that a Jones Act defendant could be found jointly liable with a defendant whose 
negligence arose under state or maritime law. The court reasoned that, although the defendants’ obligations arose from 
different sources, with strict liability under the Jones Act requiring a lighter burden of causation, because both types of 
negligence alleged were fault-based, liability was properly assigned to the defendants as tortfeasors acting in concert. Simeon 
v. T. Smith & Son, Inc., 852 F.2d 1421, 1431, rehearing denied 860 F.2d 1255 (5th Cir.1988).
 

C.A.5, 1980. Quot. in disc. and subsec. (b) cit. in disc. The plaintiffs owned common stock in the defendant corporation. The 
corporation was considering going public in the over-the-counter market and the plaintiffs had purchased their stock in 
anticipation of profits when the company offered its stock on the over-the-counter market. The underwriter refused to file an 
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SEC registration because of the corporation’s large indebtedness to the government. The plaintiffs instituted a shareholders’ 
derivative action against the management of the corporation for violations of federal and state securities laws. During this 
litigation the corporation was adjudicated a bankrupt and the plaintiffs were granted leave to add one of the corporation’s 
creditors as a party defendant, asserting, inter alia, claims of conspiracy or that the added defendant was an aider and abettor 
to the violations. The lower court found, as a matter of law, that the joined defendant was not a member of a conspiracy, nor 
was he an aider and abettor. This court stated that a conspirator must have intended the object of the conspiracy, and the 
evidence presented herein was insufficient to establish such intent. Further, there was not a prima facie case that the joined 
defendant had given substantial assistance or encouragement, knowing that the other had thereby breached a duty to a third 
person or thereby breaching a duty himself. The court stated that a participant in a sale of stock that violates federal securities 
regulations could be an aider and abettor, but this defendant’s conduct was insufficient to incur liability. Because there were 
not any material issues of fact, the summary judgment in favor of this defendant was properly granted. Pharo v. Smith, 621 
F.2d 656, 669, rehearing granted in part, cause remanded 625 F.2d 1226 (1980).
 

C.A.6,

C.A.6, 2017. Cit. in case cit. in sup. Sisters brought claims for breach of fiduciary duty against brothers, who were executors 
of their parents’ estates and trustees of their father’s revocable trust, and against brothers’ corporation, alleging that 
defendants cheated them out of stock and real property that they should have inherited from their parents. After a bench trial, 
the district court ruled in favor of plaintiffs. Affirming, this court held, among other things, that, under Kentucky law, the 
statute of limitations began to run when plaintiffs actually learned of defendants’ wrongful conduct, rather than when they 
should have learned of the conduct, because defendants concealed their wrongdoing from plaintiffs. The court rejected 
corporation’s argument that equitable tolling did not apply to plaintiffs’ claims against it because it was never in a fiduciary 
relationship with plaintiffs, reasoning that brothers created corporation to wrongfully circumvent Kentucky’s law against 
self-dealing, and that, under Restatement Second of Torts § 876, persons and entities that aided or abetted a tort were placed 
in the same position as the primary tortfeasor. Osborn v. Griffin, 865 F.3d 417, 440.
 

C.A.6, 2013. Subsec. (b) cit. and quot. in sup. Computer-equipment leasing companies that entered into agreements with and 
were defrauded by a computer sales and consulting business sued bank that accepted deposits from business of funds that 
business had fraudulently obtained from plaintiff. The district court granted summary judgment for defendant on plaintiffs’ 
claims alleging conversion, aiding and abetting conversion, and aiding and abetting fraud, concluding that plaintiff could not 
establish the requisite level of knowledge to sustain such claims. Affirming, this court held, among other things, that actual 
knowledge was required to prove a claim for aiding and abetting tortious conduct under Michigan law; while actual 
knowledge could be proven by circumstantial evidence, “general awareness” of the wrongful conduct was not sufficient. El 
Camino Resources Ltd. v. Huntington Nat. Bank, 712 F.3d 917, 922.
 

C.A.6

C.A.6, 2010. Cit. in sup., subsec. (b) quot. in sup. Agricultural supplier sued competitor for, among other things, allegedly 
aiding and abetting a breach of fiduciary duty by three of its former employees who resigned to work for competitor. The 
district court granted summary judgment for defendant. Affirming, this court held, inter alia, that plaintiff failed to show that 
defendant had actual knowledge that employees were breaching any fiduciary duty to plaintiff. The court pointed out that 
employees told defendant that they “wanted to be legal” while exploring a possible business relationship with defendant, that 
Kentucky law permitted an employee to prepare to compete before leaving a job, and that employees did not usurp any 
corporate opportunities on competitor’s behalf before leaving plaintiff. Miles Farm Supply, LLC v. Helena Chemical Co., 
595 F.3d 663, 666.
 

C.A.6, 2010. Subsec. (b) cit. in case cit. in sup. Chapter 7 trustee for automotive-parts supplier sued supplier’s former 
auditor, alleging, among other things, that auditor aided and abetted supplier’s sole shareholder/CEO’s breach of his fiduciary 
duty to supplier. The district court granted auditor’s motion to dismiss. Affirming, this court held, among other things, that 
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the district court properly applied Michigan’s residual statute of limitations for tort claims to plaintiff’s claim for aiding and 
abetting the breach of a fiduciary duty, rather than the statute of limitations for professional-negligence actions. The court 
cited differences between the two claims, including that, while plaintiff would not need to show that auditor owed any duty to 
supplier in order to state a claim for negligence, plaintiff would need to establish that auditor provided substantial assistance 
or encouragement to supplier’s CEO in breaching his fiduciary duty to supplier in order to state a claim for aiding and 
abetting the breach of fiduciary duty. In re NM Holdings Co., LLC, 622 F.3d 613, 626.
 

C.A.6, 2006. Subsec. (b) cit. in sup. Customer sued bank for allegedly aiding and abetting the tortious conduct of her 
investment advisor and others by executing the advisor’s instructions to transfer money from her custodial account. 
Affirming the district court’s grant of summary judgment for bank, this court held, inter alia, that the claim failed because 
Ohio law was unsettled as to whether a common-law cause of action for aiding and abetting tortious conduct existed and, 
regardless, customer failed to establish a prima facie case. The court stated that the evidence did not give rise to a genuine 
issue of material fact as to whether bank had actual knowledge, or perhaps merely general awareness, of the investment 
advisor’s wrongdoing. Pavlovich v. National City Bank, 435 F.3d 560, 570.
 

C.A.6, 2000. Cit. in sup., subsec. (b) cit. and quot. in sup. and cit. in case cit. in sup., coms. cit. generally in case quot. in sup. 
Surety insurance company that provided bonding for a construction company on defaulted construction projects sued the 
construction company and its bank, a banker, an accountant, and the accountant’s firm, alleging that defendants engaged in a 
scheme to defraud surety about the construction company’s financial condition in connection with the issuance of surety 
bonds. District court entered judgment on jury verdicts against the bank and the banker for conspiracy to commit fraud and 
aiding and abetting fraud, and against the accountant and his firm for fraud, aiding and abetting fraud, and negligent 
misrepresentation. This court affirmed in part, reversed in part, and remanded, holding, inter alia, that the evidence supported 
the aiding-and-abetting liability against the bank and banker, but not against the accountant and his firm. It was reasonable 
for the jury to infer that the bank and the banker knew that the construction company owner was engaging in tortious 
conduct. Aetna Cas. and Sur. Co. v. Leahey Const. Co., 219 F.3d 519, 533, 537.
 

C.A.7,

C.A.7, 2018. Cit. and quot. in sup., cit. and adopted in cases cit. and quot. in sup.; subsec. (b) cit. in sup.; subsec. (c) cit. in 
sup. and in ftn.; com. (e) quot. in ftn. Employee who was injured when a forklift backed over his foot sued contractor hired 
by employer to service and repair the forklift, alleging that defendant negligently failed to advise employer to install a backup 
alarm on the forklift. The district court granted defendant’s motion to dismiss plaintiff’s in-concert liability claim. Affirming, 
this court held that plaintiff had not pleaded any affirmative conduct on the part of defendant that would establish a plausible 
inference that it substantially assisted employer in breaching a duty to plaintiff. The court explained that, under Illinois law, 
which had adopted Restatement Second of Torts § 876 to determine whether individuals had acted in concert to commit a 
tortious act, it was not enough that a defendant assist or encourage another to engage in a tort; rather, to subject a defendant to 
liability, the assistance or encouragement had to be substantial, not merely slight. Hutchison v. Fitzgerald Equipment 
Company, Inc., 910 F.3d 1016, 1025, 1026.
 

C.A.7, 2014. Cit. in case quot. in sup. Following the shooting death of his sister, special administrator of decedent’s estate 
sued website that facilitated the sale of guns between private owners, alleging that defendant’s negligence in facilitating the 
illegal private sale of the handgun to his sister’s killer proximately caused her death. The district court granted defendant’s 
motion to dismiss. Affirming, this court held that plaintiff failed to demonstrate that defendant had a duty to refrain from 
affirmative conduct that created a risk of harm to others, and that defendant’s breach of that duty implicated in-concert 
liability, as set forth in Restatement Second of Torts § 876, whereby defendant could be held responsible for the killer’s acts. 
The court concluded that defendant’s conduct in enabling consumers to use a legal service was far removed from 
encouraging them to commit an illegal act, since defendant permitted the seller of the gun to place an advertisement on its 
website and nothing more. Vesely v. Armslist LLC, 762 F.3d 661, 666.
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C.A.7

C.A.7, 2010. Cit. in case cit. in diss. op. Bar patron sued bar and two other patrons for negligence, alleging that she was 
struck by a car and injured after escaping from defendant patrons, who, with bar’s knowledge and/or active assistance, had 
induced her to become intoxicated in the bar and attempted to take her back to their apartment “for sexual exploitation.” The 
district court granted bar’s motion to dismiss. Reversing and remanding, this court held, among other things, that plaintiff had 
sufficiently pled that bar had a duty to protect her against the criminal attack by defendant patrons if it actually knew of their 
alleged plan to sexually exploit her off premises. The dissent argued that if, as plaintiff asserted, bar’s bartender consciously 
cooperated with defendant patrons’ plans, bar could not be liable for bartender’s actions, because it was not liable for its 
agents’ intentional torts; plaintiff’s alternate allegation that the bartender “should have known” of defendant patrons’ plans 
also failed under Illinois law, because to extend the liability of the bar to situations where the bartender “should have known” 
of the breach of duty of another patron would significantly extend the responsibility, and liability, of individuals in those 
situations, and would create a remedy that was well beyond where Illinois courts had gone. Reynolds v. CB Sports Bar, Inc., 
623 F.3d 1143, 1148.
 

C.A.7, 2008. Subsecs. (a) and (b) cit. in sup. Parents of an American teenager who was shot to death in Israel by two gunmen 
who allegedly were acting on behalf of a terrorist group sued an individual and three organizations whom they claimed gave 
financial assistance to the terrorist group in alleged violation of a federal statute providing a civil cause of action for those 
injured by international terrorism. The district court entered judgment against defendants. This court affirmed in part, 
reversed in part, and remanded, holding, inter alia, that, even though the statute did not expressly provide for secondary 
liability in terms of aiding and abetting, a donation to a terrorist group that targeted Americans outside the United States 
could be found to violate the statute through the imposition of primary liability on defendants as aiders and abettors by means 
of a chain of explicit statutory incorporations by reference. Boim v. Holy Land Foundation for Relief and Development, 549 
F.3d 685, 691.
 

C.A.7, 2002. Cit. in sup., cit. generally in sup., subsec. (b) cit. in sup and cit. in case quot. in sup. Parents of U.S. citizen 
murdered in Israel by Hamas terrorists sued several individuals and organizations, alleging, inter alia, that two Illinois 
nonprofit corporations that had raised money for Hamas were civilly liable under 18 U.S.C. § 2333 for aiding and abetting an 
act of international terrorism. District court denied defendants’ motion to dismiss. This court affirmed, holding, inter alia, that 
aiding and abetting liability was both appropriate and called for by the language, structure, and legislative history of § 2333, 
because Congress intended to import into § 2333 civil tort law principles as expressed in the Restatement Second of Torts. 
Boim v. Quranic Literacy Inst. and Holy Land Foundation For Relief and Development, 291 F.3d 1000, 1017, 1018, 1020.
 

C.A.7, 2002. Subsec. (a) and com. (b) cit. in disc. State prisoner sued prison officials and former state governor for violations 
of his civil rights, alleging, in part, that defendants conspired to keep him and other prisoners in prison beyond their 
mandatory release date. The district court dismissed. Reversing in part and remanding, this court held, inter alia, that plaintiff 
was not required to plead an overt act in order to state a conspiracy claim. The court said that it was enough in pleading a 
conspiracy merely to indicate the parties, general purpose, and approximate date, so that defendants had notice of what they 
were charged with. Walker v. Thompson, 288 F.3d 1005, 1008, on remand 2003 WL 23162312 (W.D.Wis.2003).
 

C.A.7, 2000. Cit. in disc. and ftn., com. (d) cit. in ftn. Participant in employee stock-ownership plan brought class action on 
behalf of plan participants against employer and its directors, alleging that employer had not adequately compensated 
participants when plan sold its shares back to employer. Following judgment for plaintiffs, district court approved settlement 
and awarded attorney’s fees to class counsel. District court dismissed subsequent suit for breach of settlement agreement’s 
attorneys’-fees provision brought by class counsel against employer and four managers who bought the company. This court 
affirmed the dismissal, because class counsel could not establish causation regarding the alleged diminution of counsel’s 
attorneys’ fee award. The court noted that because a breach of contract was not a tortious act, Restatement (Second) of Torts 
§ 876 did not support class counsel’s aiding-and-abetting claim, but even if it did, causation was an element of the cause of 
action. Montgomery v. Aetna Plywood, Incorporated, 231 F.3d 399, 413, cert. denied 532 U.S. 1038, 121 S.Ct. 2000, 149 
L.Ed.2d 1003 (2001).
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C.A.7, 1989. Cit. in ftn. to diss. op. A manufacturer of polychlorinated biphenyls (PCBs) sold its product to a city utility 
company and warned that the chemicals should not be discharged into the environment. After traces of PCBs were found in 
the city sewer systems, a landfill, and a waste treatment facility, the city sued the utility company and the manufacturer. After 
the utility company settled before trial, the city filed an amended complaint against the manufacturer alleging, inter alia, 
nuisance, abnormally dangerous activity, willful and wanton misconduct, trespass and negligence. The district court 
dismissed all but the wanton misconduct and negligence claims, and the jury found for the defendant. This court affirmed 
because the defendant was not in control of the PCBs once they were sold. The dissent argued that the defendant need not 
have had control of the chemicals, per se, to be liable, but merely had to participate in the events that led to the harm. It 
asserted that the defendant’s act of setting guidelines for the disposal of the PCBs after the sale satisfied the criteria for 
participation, adding that a concert of action theory was applicable to tort actions like this. City of Bloomington, Ind. v. 
Westinghouse Elec., 891 F.2d 611, 618.
 

C.A.8,

C.A.8, 2017. Subsec. (b) quot. in case quot. in sup. Investors who lost money in a lending program that was discovered to 
have been operated as a Ponzi scheme sued successor of bank that served as custodian for self-directed individual retirement 
accounts opened by investors to participate in the program, alleging, among other things, that bank aided and abetted operator 
of the scheme in breaching his fiduciary duties to plaintiffs. The district court granted summary judgment for defendant. 
Affirming, this court held that plaintiffs’ aiding-and-abetting claim failed under Restatement Second of Torts § 876, because 
the record was insufficient to establish a reasonable dispute of fact as to whether bank objectively manifested an agreement to 
participate in criminal activity with operator of the scheme, that it had a meeting of the minds with operator, or that it 
substantially assisted or encouraged operator’s conduct. Aguilar v. PNC Bank, N.A., 853 F.3d 390, 403.
 

C.A.8, 2017. Cit. and quot. but not fol., cit. in case quot. in disc. Receiver for insolvent insurers/sellers of pre-need 
funeral-services contracts and state guaranty associations brought an action against trustee’s pre-needs trusts’ 
successor-in-interest, alleging that insolvent companies engaged in a fraudulent scheme and depleted contract proceeds held 
in trust by taking loans against insurance policies without trustee approval. After a jury verdict for plaintiffs, the district court 
entered judgment against defendant for negligence and breach of fiduciary duty. This court affirmed in part and reversed in 
part, holding that defendant’s defenses were properly struck, as was plaintiffs’ claim for aiding and abetting. The court cited 
Restatement Second of Torts § 876 in outlining the tort of concert in action derived from the criminal-law concept of aiding 
and abetting, and noted that it was unclear whether Missouri had adopted this theory as a new cause of action. Jo Ann 
Howard and Associates, P.C. v. Cassity, 868 F.3d 637, 649-651.
 

C.A.8, 2013. Cit. in case cit. in ftn. (general cite). Bank that loaned money to borrower who subsequently pled guilty to 
several charges of bank fraud sued bank that had previously loaned money to borrower, alleging, among other things, that 
defendant aided and abetted borrower in a fraudulent scheme to borrow money from plaintiff in order to pay off the loans 
from defendant. After a jury found in favor of plaintiff on its aiding and abetting claim, the district court denied defendant’s 
motion for judgment as a matter of law. Affirming, this court held that there was sufficient evidence of defendant’s 
participation in the scheme to support the jury’s conclusion that defendant was liable for aiding and abetting borrower’s fraud 
in violation of Minnesota law. Although the parties argued that a Second Circuit case that the court had relied on in forming 
its opinion was distinguishable because it applied New York law, the court noted that New York and Minnesota both 
followed the same approach to aiding and abetting set forth in the Restatement Second of Torts. American Bank of St. Paul v. 
TD Bank, N.A., 713 F.3d 455, 464.
 

C.A.8

C.A.8, 2009. Subsec. (b) quot. in case quot. in sup. Former employer sued banks and accountants that assisted two former 
employees in forming a competing company, alleging that defendants aided and abetted employees’ copyright infringement 
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and breaches of fiduciary duties. The district court entered judgment on a jury verdict in favor of defendants. Affirming, this 
court held that the evidence provided a reasonable basis for a jury to conclude that defendants did not know that employees’ 
conduct was improper. The court cited defendants’ testimony that they were not aware of employees’ breach of fiduciary 
duties or misappropriation of trade secrets, and defendants’ experts’ testimony that defendants did not have the requisite 
knowledge or state of mind required to be liable for aiding and abetting. PFS Distribution Co. v. Raduechel, 574 F.3d 580, 
595, 597.
 

C.A.8, 2008. Quot. in case cit. in sup. Investors brought common-law fraud and other claims against financial-services firm, 
after trader who borrowed money from investors in exchange for promissory notes guaranteeing a specific return lost all of 
investors’ money through an unlawful institutional account with firm. The district court granted defendant’s motion to 
dismiss. Affirming, this court held that plaintiffs failed to state a claim for common-law fraud; plaintiffs failed to allege that 
defendant committed a tortious act in concert with trader, that defendant knew that trader’s conduct constituted a breach of 
duty but nonetheless gave him substantial assistance, or that defendant breached a duty owed to plaintiffs by giving trader 
substantial assistance in accomplishing the alleged fraud. Benton v. Merrill Lynch & Co., Inc., 524 F.3d 866, 872.
 

C.A.8, 2008. Cit. in disc. After the bankruptcy of corporation rendered certain debentures it had issued worthless, investors in 
the debentures sued two of corporation’s creditors for, among other things, allegedly aiding and abetting corporation and its 
underwriters in a scheme to defraud investors by concealing in certain certificates provided to investors that corporation was 
not in compliance with the terms of its debts. The district court dismissed investors’ claims. Affirming, this court held, inter 
alia, that the alleged concealment could not have caused investors’ losses, and, in any event, investors failed to allege how 
creditors substantially assisted in any distinct fraud by corporation. Schaaf v. Residential Funding Corp., 517 F.3d 544, 553.
 

C.A.8, 1997. Cit. in headnotes, subsec. (b) and com. (d) cit. and quot. in sup. Recipients of silicone temporomandibular joint 
(TMJ) implants brought products liability action against manufacturer’s parent corporation for injuries allegedly caused by 
the implants. The parent had never manufactured the implants or supplied any of their components, but had performed 
research on the silicones used in the implants. The district court granted summary judgment for the parent, and the court of 
appeals affirmed, holding, inter alia, that parent was not liable for aiding and abetting manufacturer’s tortious conduct. There 
was no evidence that parent was generally aware of the dangers associated with TMJ implants, or that, in testing silicone at 
manufacturer’s request, parent knew of or substantially assisted manufacturer’s alleged tortious activity. In re 
Temporomandibular Joint (TMJ) Implant Products Liability Litigation, 113 F.3d 1484, 1486, 1495, 1496.
 

C.A.8, 1989. Subsec. (b) quot. in sup., com. (d) cit. in sup. The FDIC sued a bank for aiding and abetting a customer to 
defraud another bank, failure to prevent misappropriation of property, permitting a wrongdoer to use bank services, and 
breach of duty as an agent when the customer illegally transferred $16 million in cash and securities with the bank’s general 
knowledge. The district court granted the defendant’s motion for judgment n.o.v. on all counts except the aiding and abetting 
claim. Affirming, this court held, inter alia, that the bank’s general awareness of its own role in the customer’s illegal 
activities supported the district court’s decision holding the bank liable for aiding and abetting a customer to defraud another 
bank. The court noted that, under common law, a showing of actual knowledge of the customer’s activities was not required 
to hold the bank liable under an aiding and abetting theory. FDIC v. First Interstate Bank of Des Moines, N.A., 885 F.2d 423, 
429, 431.
 

C.A.9

C.A.9, 2011. Cit. in case cit. in conc. op. §§ 876-877; subsec. (b) cit. in case cit. in conc. op. Current and former residents of 
Papua New Guinea brought an action under the Alien Tort Statute (ATS) against international mining corporations for aiding 
and abetting war crimes, inter alia, alleging that corporations used military force with the intent to displace or destroy the 
indigenous population in retaliation for that population’s protest against corporations’ environmentally destructive practices. 
The district court dismissed plaintiffs’ aiding-and-abetting claim. Reversing as to that claim and remanding, this court held 
that customary international law gave rise to a cause of action for aiding and abetting a war crime under the ATS where one 
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engaged in at least purposive action in furtherance of a war crime, and, here, plaintiffs presented sufficient evidence of 
purposeful conduct undertaken by defendants with the intent to assist in the commission of violence, injury, and death to the 
degree necessary to keep its mines open. The concurring opinion argued that the majority should have relied upon the 
domestic tort law of aiding and abetting, such as Restatement Second of Torts §§ 876 and 877, rather than decisions of ad hoc 
international criminal tribunals, in making its determination. Sarei v. Rio Tinto, PLC, 671 F.3d 736, 771.
 

C.A.9, 2007. Cit. in disc. §§ 876-877. Current or former residents of Papua New Guinea sued international mining company 
pursuant to the Alien Tort Claim Act (ATCA), alleging that they or their family members were the victims of numerous 
violations of international law as a result of mining operations and the 10-year civil conflict that followed an uprising at 
defendant’s mine. The district court dismissed plaintiffs’ claims. Reversing, this court held that it was not necessary for it to 
decide whether plaintiffs’ vicarious-liability claims for violations of jus cogens norms were actionable under the ATCA 
because plaintiffs raised in their complaint the sort of nonfrivolous, serious questions of both law and fact that were of 
sufficient merit to warrant the exercise of federal jurisdiction. Sarei v. Rio Tinto, PLC, 487 F.3d 1193, 1202.
 

C.A.9, 2002. Cit. generally in disc., quot. in disc., com. (d) quot. in ftn. Myanmar villagers brought two actions against their 
country’s military government and state-owned oil company, as well as California oil company, alleging various 
human-rights violations during defendants’ development of a natural-gas-pipeline project. District court dismissed all of 
plaintiffs’ federal claims. Reversing in part and remanding, this court held, inter alia, that choice-of-law principles required 
the application of international law, pursuant to which, upon an adequate showing that California oil company provided 
substantial assistance, encouragement, or moral support, liability could be imposed under the Alien Tort Claims Act for 
aiding and abetting the Myanmar military in subjecting plaintiffs to forced labor. Doe I v. Unocal Corp., 395 F.3d 932, 949, 
951.
 

C.A.11,

C.A.11, 2017. Cit. in sup. and in ftn., cit. in case quot. in ftn., adopted in case cit. in ftn. (general cite); subsec. (b) cit. in sup. 
and quot. in case quot. in sup. Federal Trade Commission sued payment processor, alleging that defendant provided 
substantial assistance or support to members of a scheme to take credit-card payments from consumers in exchange for 
fraudulent interest-reduction services in violation of plaintiff’s Telemarketing Sales Rule. The district court granted summary 
judgment for plaintiff, finding that defendant was jointly-and-severally liable because it knew or consciously avoided 
knowing of the fraudulent activities conducted by the members of the scheme. Affirming, this court held that the provision of 
substantial assistance to another in violating the Telemarketing Sales Rule could support joint-and-several liability to the 
extent of the unjust gains. The court noted that there was a resemblance between the Telemarketing Sales Rule and the tort of 
aiding and abetting described in Restatement Second of Torts § 876, which also provided for joint-and-several liability where 
the aider-abettor assisted or participated in the tort. Federal Trade Commission v. WV Universal Management, LLC, 877 
F.3d 1234, 1240, 1241.
 

C.A.11, 2015. Cit. in case cit. in ftn. (general cite). Legal heirs of Colombian citizens who were killed in an armed conflict in 
Colombia brought an action against, among others, a coal-mining company based in Alabama and its officers, alleging that 
defendants aided, abetted, and conspired with paramilitaries in the commission of international-law violations that ultimately 
resulted in citizens’ deaths. The district court granted defendants’ motions for summary judgment. This court affirmed, 
holding that there were no genuine issues of material fact regarding liability. In reaching its conclusion, the court relied upon 
a prior case that had followed the standards for aiding and abetting provided in Restatement Second of Torts § 876, and 
determined that, here, plaintiffs did not provide sufficient evidence to support their contention that defendants had knowledge 
that they were assisting in wrongful activity. Doe v. Drummond Co., Inc., 782 F.3d 576, 608.
 

C.A.D.C.
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C.A.D.C.2011. Cit. in case quot. in sup., subsec. (b) quot. in sup., com. (d) quot. in case quot. in sup. Indonesian villagers 
sued U.S. energy corporation, alleging that Indonesian military forces hired by defendant to guard its natural-gas facility 
committed genocide, extrajudicial killing, torture, and other human-rights abuses in violation of the Alien Tort Statute (ATS), 
as well as related common-law torts. The district court dismissed the complaint. Reversing in part and remanding, this court 
held, inter alia, that the principle of aiding-and-abetting liability was available to plaintiffs under the ATS because it was well 
established in customary international law; furthermore, the intent standard required for proving aiding-and-abetting liability 
under the ATS was that set out by the federal common law—knowing assistance that had a substantial effect on the 
commission of the human rights violation. Doe v. Exxon Mobil Corp., 654 F.3d 11, 34-35.
 

C.A.D.C.1983. Quot. in sup., cit. generally in sup., cit. in ftn., subsec. (b) cit. in ftn. and cit. in case cit. in sup., com. (b) quot. 
in ftn., com. (d) quot. in sup., illus. 10 quot. and cit. in sup., illus. 11 quot. in ftn. Defendant appealed a district court 
judgment finding her civilly liable as a joint venturer and coconspirator for the murder of a physician by defendant’s live-in 
companion during a burglary of the physician’s home, even though defendant had not participated in the burglary. Affirming, 
the court of appeals held that the district court’s inferences—that defendant knew of her companion’s evening forays and the 
means he used to acquire their considerable wealth—were not clearly erroneous where the couple’s home was the storage and 
processing base for disposing of stolen goods, and defendant gave substantial assistance to the laundering process over a 
five-year period through inventorying goods, making sales, banking proceeds, and falsifying tax returns. This substantial role 
was sufficient to render defendant liable in a civil wrongful death and survival action under theories of conspiracy or of 
aiding and abetting, since violence and killing were foreseeable risks of the couple’s criminal enterprise. Halberstam v. 
Welch, 705 F.2d 472, 477, 478, 481, 483-486, 488.
 

C.A.Fed.

C.A.Fed.2015. Cit. in diss. op.; subsec. (a) quot. in sup. and in diss. op.; com. (a) cit. and quot. in sup. and in diss. op.; com 
(c) quot. in sup. Owner of a patent for a method of delivering electronic data brought an infringement action against 
competitor, alleging that defendant used several of the same steps claimed in the patent to deliver data to its users and 
provided users with assistance in completing the remaining patented steps. The district court entered judgment on a jury 
verdict against defendant, but, after granting defendant’s motion for reconsideration, entered a judgment of noninfringement. 
The court of appeals reversed and remanded; the U.S. Supreme Court granted certiorari and remanded to the court of appeals. 
This court affirmed the judgment of noninfringement. Citing Restatement Second of Torts § 876, the court explained that, 
contrary to an argument advanced by plaintiff and by a dissenting opinion, defendant was not liable on a theory of action in 
concert with its customers, because acting in concert was a form of mutual agency, and there was no mutual agency where, as 
here, parties acted independently for their own benefit in an arm’s-length relationship. Akamai Technologies, Inc. v. 
Limelight Networks, Inc., 786 F.3d 899, 911, 912, 925, 926, 928-930.
 

C.A.Fed.1999. Cit. in headnote, subsec. (b) quot. in disc. Government brought an enforcement action against an American 
subsidiary and its Japanese parent to recover penalties due to the American company’s alleged violations of reporting statutes 
governing importers and the United States Customs Service. Court of International Trade found the subsidiary liable for 
negligent violations of the statute, and it found the parent company liable for aiding or abetting. This court affirmed in part, 
reversed in part, and remanded, holding, inter alia, that the parent company was not liable for aiding or abetting merely 
because it should have known that the subsidiary was violating any customs laws. Liability for aiding or abetting required 
proof of knowledge of unlawfulness, also articulated as intent to violate the law. U.S. v. Hitachi America, Ltd., 172 F.3d 
1319, 1322, 1337.
 

Ct.Int’l Trade

Ct.Int’l Trade, 1997. Cit. in headnotes, subsec. (b) cit. and quot. in sup., cit. in case quot. in sup., com. (d) cit. and quot. in 
sup. Government brought action against importer of unfinished subway car components and its Japanese parent, alleging that 
importer was liable for fraudulent, grossly negligent, and negligent violations of customs laws, and that parent was liable as 
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an aider or abettor of importer’s tortious conduct. The court granted importer’s motion to dismiss the complaint insofar as it 
alleged fraud and gross negligence and, following trial, entered judgment for government, holding, in part, that importer 
negligently violated customs laws by failing to use reasonable care to ascertain the amount and type of currency it sent 
abroad in exchange for the materials it received, and by failing to report economic price adjustment payments as they were 
received, and that parent, which provided substantial assistance to importer, was liable as an aider or abettor of importer’s 
wrongdoing. U.S. v. Hitachi America, Ltd., 964 F.Supp. 344, 347, 376, 377, affirmed in part, reversed in part 172 F.3d 1319 
(Fed.Cir.1999). See above case.
 

D.Ariz.

D.Ariz.2017. Cit. in sup.; subsecs. (a), (b), and (c) quot. in sup. Family of patient who was injured and killed by 
contaminated heparin brought a claim for negligence against limited-liability company that produced heparin’s active 
pharmaceutical ingredient, a precursor to usable heparin medication, and against majority shareholder of corporation that was 
company’s sole member. This court denied in part shareholder’s motion for summary judgment, holding that genuine issues 
of material fact remained as to whether it was directly liable to plaintiffs under Restatement Second of Torts § 876 for acting 
in concert with company and giving substantial assistance to company with full knowledge that company’s acts and its own 
acts constituted negligence. The court pointed to evidence that shareholder was aware of safety issues in company’s facilities 
and company’s negligence in failing to address those issues, that it was directly negligent by assisting company in the 
manufacture and sale of heparin, and that it impliedly agreed to provide and did provide substantial assistance to company in 
engaging in such negligence. Allen v. American Capital Limited, 287 F.Supp.3d 763, 807, 808.
 

D.Ariz.2007. Subsec. (b) cit. but dist. Former employees of now-defunct business process outsourcing company sued 
majority shareholders of company and others, alleging, among other things, that shareholders aided and abetted a fraudulent 
transfer of a division of company in violation of Arizona’s Uniform Fraudulent Transfer Act (AUFTA). Granting summary 
judgment for shareholders as to plaintiff’s claim for aiding and abetting a fraudulent transfer, this court held, inter alia, that 
the Arizona Supreme Court would not recognize such a cause of action under AUFTA. The court rejected plaintiffs’ 
argument that Restatement Second of Torts § 876(b) provided a basis for imposing such liability, noting that liability under 
that section was limited to those who aided and abetted tortfeasors, not those who aided and abetted statutory violations. 
Mann v. GTCR Golder Raunder, L.L.C., 483 F.Supp.2d 884, 918, 919.
 

D.Ariz.2001. Cit. in case cit. in ftn., com. (d) cit. in ftn. Bankruptcy trustee sued lender bank for fraud, aiding and abetting 
fraud, and breach of fiduciary duty, among other claims, in connection with debtor’s purchase of loans secured by precious 
metals. This court granted bank’s motion for summary judgment, holding, inter alia, that trustee’s aiding-and-abetting claims 
failed, because there was insufficient evidence that bank had actual knowledge of debtor’s president’s breach of duty and 
provided substantial assistance with the intent to further his scheme. While bank knew debtor was in some manner disposing 
of the metals it was acquiring, it was unaware that debtor was misappropriating the collateral metals. The disposal of the 
metals presented no cause for alarm, since debtor was a metals dealer that regularly traded metals. Hashimoto v. Clark, 264 
B.R. 585, 598.
 

D.Ariz.2001. Adopted in case cit. in sup., subsec. (b) quot. in sup. Bankruptcy trustee sued debtor’s officers, directors, 
accountants, and underwriters for, inter alia, breach of fiduciary duty and negligent misrepresentation. This court denied 
defendants’ motion to dismiss, holding, inter alia, that trustee sufficiently stated claim against defendants under Colorado law 
for aiding and abetting in a breach of fiduciary duty. Smith ex rel. Estates of Boston Chicken, Inc., v. Arthur Andersen, 
L.L.P., 175 F.Supp.2d 1180, 1209.
 

D.Ariz.1998. Cit. in headnote, adopted in case cit. in disc., quot. in sup., com. (d) and illus. 9 quot. in sup. Medical laboratory 
and its co-owners sued television network and others in connection with network’s broadcast of a story about faulty 
Pap-smear testing, alleging, in part, fraud relating to a hidden-camera interview at the laboratory during which defendants 
falsely maintained that they were in the laboratory business. The court granted summary judgment for television-network 
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secretary, holding, inter alia, that secretary’s conduct in asking someone at the network to arrange cameraman’s trip to the 
laboratory did not constitute a substantial factor in causing the alleged tort. Medical Laboratory Management v. American 
Broad., 30 F.Supp.2d 1182, 1184, 1207, 1208, judgment affirmed 306 F.3d 806 (9th Cir.2002).
 

D.Ariz.1992. Cit. in disc., subsecs. (a) and (b) cit. in disc., coms. cit. generally in disc. After savings and loan failure, many 
investors and bank’s receiver sued various defendants alleging common-law fraud, negligent misrepresentation, and 
conspiracy, inter alia. This court granted summary judgment to the bank that served as an indenture trustee for the savings 
and loan’s subordinated debt. The court stated that the evidence was insufficient to sustain a reasonable inference that the 
indenture trustee knew of or intended to further a fraud; furthermore, there was no showing that trustee breached its duties or 
made negligent misrepresentations to bondholders. Although the trustee’s personnel met with the savings and loan’s 
controller, these meetings concerned only the administrative details for processing the bonds, and, thus, there was no 
evidence from which to infer conspiratorial intent. In re American Continental/Lincoln S & L Sec. Lit., 794 F.Supp. 1424, 
1436, 1437.
 

D.Ariz.1991. Quot. in disc. A trust company performed a variety of traditional and investment banking services for an ailing 
thrift and its parent corporation, which were being sued by its investors for securities fraud. The investors also sued the trust 
company, alleging that the trust company knew about the thrift’s fraudulent activities and aided and abetted the thrift by 
providing the thrift financial assistance and nonroutine banking services that allowed the fraudulent bond sales to continue. 
Granting the trust company’s motion for summary judgment, this court held that there was no evidence that the trust 
company had done wrong, knew or recklessly disregarded that the thrift was doing wrong, or knew that it might be 
contributing to a fraud on the investing public. In re American Continental/Lincoln S & L Sec. Lit., 782 F.Supp. 1382, 1386.
 

W.D.Ark.

W.D.Ark.1998. Quot. in sup., subsec. (b) cit. and quot. in sup. An insurer and a consultant sued a general agent’s vice 
president/underwriter and his agency to recover for their role in the general agent’s misappropriation of premiums. This court 
denied the vice president’s motion for summary judgment on plaintiffs’ civil conspiracy claim, holding, inter alia, that fact 
issues existed as to whether the vice president substantially participated in the general agent’s tortious conduct. The vice 
president understood the arrangement between the general agent and plaintiffs regarding premium collection and remittances. 
Colonia Ins. Co. v. City Nat. Bank, 13 F.Supp.2d 891, 896
 

C.D.Cal.

C.D.Cal.2012. Com. (b) quot. in case quot. in sup. In multidistrict litigation, insurance subscribers, healthcare providers, and 
medical associations brought claims for violations of the Racketeer Influenced and Corrupt Organizations Act (RICO) and 
conspiracy to violate RICO against healthcare insurer and others, alleging that defendants orchestrated a scheme to avoid 
properly reimbursing plaintiffs for covered out-of-network services. This court granted defendants’ motion to dismiss 
plaintiffs’ RICO claims, with leave to amend, holding that plaintiffs failed to adequately plead a substantive violation of 
RICO, and therefore necessarily failed to plead, in support of their RICO conspiracy claim, that they were injured by an 
“overt act” that was itself a substantive violation of RICO. The court reasoned that consistency with the common law 
required a RICO conspiracy plaintiff to allege injury from an act that was analogous to an act of a tortious character, namely, 
an act that was independently wrongful under RICO. In re WellPoint, Inc. Out-of-Network UCR Rates Litigation, 903 
F.Supp.2d 880, 918.
 

C.D.Cal.2003. Subsec. (b) quot. in sup. Committee of borrowers of debtor subprime lender brought an adversary proceeding 
against financial institution that provided secured warehouse line of credit to debtor, seeking equitable subordination of 
financial institution’s claim. Denying relief, the court held, inter alia, that, although financial institution’s financing 
substantially assisted debtor in its fraudulent lending practices and was inequitable in a general sense, its conduct was not 
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related to the assertion of its secured claim against debtor’s bankruptcy estate, and was not sufficiently egregious to justify 
equitable subordination of its claim. In re First Alliance Mortg. Co., 298 B.R. 652, 668, affirmed 471 F.3d 977 (9th 
Cir.2006).
 

C.D.Cal.2003. Cit. in sup., cit. generally in disc., cit. in case quot. in disc., subsec. (b) quot. in case quot. in disc. Investors 
who allegedly had been defrauded in a Ponzi scheme brought a class action against banks and investment account 
administrator, asserting claims for, in part, aiding and abetting fraud and breach of fiduciary duty. Denying defendants’ 
motions to dismiss the aiding-and abetting claims, the court held that plaintiffs’ allegations that defendants knew of fraud 
committed by investment adviser who perpetrated the scheme, actively participated in Ponzi scheme with knowledge of his 
crimes, and accommodated him by using atypical banking procedures to service his accounts adequately pled defendants’ 
actual knowledge of the underlying fraud and breaches of fiduciary duty. The court also held that California law did not 
require that defendant administrator owe plaintiffs a fiduciary duty before she could be held liable for aiding and abetting. 
Neilson v. Union Bank of California, N.A., 290 F.Supp.2d 1101, 1118, 1119, 1123, 1133, 1134.
 

C.D.Cal.2002. Cit. and quot. in sup., cit. generally in sup. An adult magazine sued competitor that ran an adult web service 
and other defendants, alleging, inter alia, copyright and trademark infringement and unfair competition under the California 
Business and Professions Code, primarily relating to various rights of publicity. This court granted plaintiff’s motion for a 
preliminary injunction, holding, inter alia, that the likelihood of success with regard to both elements of Restatement Second 
of Torts § 876(b) created a strong likelihood that plaintiff would succeed on its unfair-competition claim to the extent it 
predicated liability on an aiding-and-abetting theory for the violation of plaintiff’s rights of publicity. The court determined 
that the joint-liability principle applied to right-of-publicity torts, and that right of publicity did not have an actual-knowledge 
requirement. Perfect 10, Inc. v. Cybernet Ventures, Inc., 213 F.Supp.2d 1146, 1183, 1184.
 

C.D.Cal.2002. Subsecs. (b) and (c) quot. in disc. and cit. in case cit. in disc. Fifty former or current writers for television 
programming brought suit under federal and state law against 50 separate television-industry entities ranging from 
broadcasting companies to talent agencies, alleging that they were the victims of an industry-wide pattern or practice of age 
discrimination. Granting in part and denying in part defendants’ motions to dismiss, and granting defendants’ motions to 
sever, the court held, inter alia, that plaintiffs’ aiding and abetting claims failed because plaintiffs did not adequately plead a 
claim of discrimination against any one particular defendant, and they failed adequately to allege that any particular 
defendant substantially assisted any other particular defendant in discriminatory hiring. Wynn v. National Broadcasting Co., 
234 F.Supp.2d 1067, 1114.
 

E.D.Cal.

E.D.Cal.1994. Subsec. (b) cit. in case cit. in sup. Holder of copyright and trademark rights in certain phonorecordings 
brought an action for direct and indirect copyright and trademark infringement against operators of a swap meet where 
vendors allegedly sold counterfeit music tapes. Granting defendants’ motion to dismiss, the court held, inter alia, that plaintiff 
did not state a claim for contributory copyright infringement, since it did not allege substantial enough participation by 
defendants in the vendors’ infringing activities to warrant the imposition of liability on defendants as joint tortfeasors. 
Fonovisa, Inc. v. Cherry Auction, Inc., 847 F.Supp. 1492, 1496, reversed 76 F.3d 259 (9th Cir.1996).
 

N.D.Cal.

N.D.Cal.2015. Cit. in disc., cit. in case quot. in disc., and quot. in ftn. Consumers filed a proposed class action against 
manufacturer of mobile devices that could wirelessly access the Internet and against developers of software applications 
known as “apps” for those devices, alleging that defendants’ apps surreptitiously stole and disseminated contact information 
stored by customers on the devices. This court granted defendants’ motion to dismiss plaintiffs’ claim for aiding and abetting, 
holding, among other things, that it was undisputed that Texas law applied to plaintiffs’ claims against the developer 
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defendants, and that Texas did not recognize a claim for aiding and abetting as alleged by plaintiffs. The court noted that the 
Texas Supreme Court had declined to adopt Restatement Second of Torts § 876, which set out a “concerted action” theory of 
liability, and that no Texas court had ever allowed liability to be imposed based on § 876. Opperman v. Path, Inc., 87 
F.Supp.3d 1018, 1067.
 

N.D.Cal.2005. Subsec. (b) cit. in disc. Shareholders of several mutual funds managed as part of a fund family sued funds’ 
investment advisors, alleging that advisors received excessive fees from the funds in relation to the advisory services they 
provided. Denying defendants’ motion to dismiss plaintiffs’ state-law claims, including a claim for “acting in concert,” this 
court held, inter alia, that the state-law claims were not preempted by the federal Securities Litigation Uniform Standards Act, 
since the “scheme” challenged by plaintiffs did not turn on the purchase or sale of securities; instead, plaintiffs alleged that 
defendants engaged in transactions that should have reduced costs in providing advisory services to the funds, but defendants 
did not pass the savings along to plaintiffs and the funds and instead kept the savings as additional compensation for 
themselves. Strigliabotti v. Franklin Resources, Inc., 398 F.Supp.2d 1094, 1096.
 

S.D.Cal.

S.D.Cal.2014. Quot. in sup. Purchasers of certain weight-loss products brought a nationwide class action against 
manufacturer and retailers of the products, alleging, inter alia, that retailers were liable for whatever representations were 
made by manufacturer, because they were aiders and abettors of the deceptive advertising scheme. While denying 
defendants’ motion to dismiss, this court held that plaintiffs failed to state a claim against retailers for aider-and-abettor 
liability, because they did not sufficiently allege that retailers knew that the representations made by manufacturer regarding 
the safety and efficacy of the products were false or deceptive. The court cited Restatement Second of Torts § 876 for the 
proposition that liability for aiding and abetting a tort normally required that the individual have actual knowledge of the 
specific primary wrong that he was substantially assisting. In re Hydroxycut Marketing and Sales Practices Litigation, 299 
F.R.D. 648, 657.
 

D.Conn.

D.Conn.2014. Subsec. (b) quot. in disc. and cit. in case quot. in disc. Consumers who claimed to have been enrolled in 
various membership programs without their knowledge or explicit consent filed a class action against credit card companies 
and others, alleging that defendants aided and abetted operators of the membership programs in violating the Connecticut 
Unfair Trade Practices Act (CUTPA). Granting defendants’ motion to dismiss, this court held that, while CUTPA provided 
an independent cause of action for aiding and abetting liability, plaintiffs had not sufficiently pled that defendants conspired 
to violate or aided and abetted others’ violations of CUTPA. The court noted that CUTPA’s cause of action related to tortious 
conduct, and that Restatement Second of Torts § 876 provided liability for tortious conduct if the defendant knew that the 
other’s conduct constituted a breach of duty and gave substantial assistance or encouragement. In re Trilegiant Corp., Inc., 11 
F.Supp.3d 132, 144.
 

D.Conn.2009. Com. (b) quot. in case quot. in sup. Mortgagor brought numerous pro se claims against mortgagee and others, 
seeking damages arising out of a mortgage foreclosure and sale of real property. This court dismissed for lack of 
subject-matter jurisdiction, holding, inter alia, that plaintiff failed to state a colorable RICO claim so as to establish 
federal-question jurisdiction. The court explained that it was not enough for a plaintiff to simply allege that his injuries 
resulted from any act committed in furtherance of a RICO conspiracy; rather, consistency with the common law required that 
a RICO conspiracy plaintiff allege injury from an act that was independently wrongful under RICO. The court rejected 
plaintiff’s claim that mortgagee’s attorneys engaged in the independently wrongful act of extortion by, among other things, 
threatening to auction off the property if the mortgage was not paid; such conduct was undertaken in the ordinary course of 
business. Book v. Mortgage Electronic Registration Systems, 608 F.Supp.2d 277, 282.
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D.Del.

D.Del.2005. Cit. in cases cit. in disc., cit. but not fol., subsecs. (a) and (b) cit. but not fol. in cases cit. and quot. in disc. 
Chapter 7 trustee brought an adversary proceeding against, among others, attorney and law firm that represented debtor 
corporation prior to its bankruptcy, alleging, in part, that defendants aided and abetted debtor’s directors and officers in 
breaching their fiduciary duty to debtor. Dismissing the claim, this court held, inter alia, that there was an insufficient basis to 
conclude that the Pennsylvania Supreme Court would decide that aiding and abetting breach of fiduciary duty was a valid 
cause of action under Pennsylvania law. In re Student Finance Corp., 335 B.R. 539, 551.
 

D.Del.1989. Subsec. (b) quot. in sup. A chemical company sued a major oil company for, inter alia, patent infringement and 
actively inducing another company to infringe one of the chemical company’s patents for a herbicide. This court held, inter 
alia, that the plaintiff proved by a preponderance of the evidence that the defendant infringed and actively induced another to 
infringe the plaintiff’s patent. The court said the defendant was liable because it had knowledge that it was engaging in 
infringement when it sold the patents to another company, and its ongoing relationship with that other company, which 
included receiving a percentage of the net sales of the herbicide, encouraged and induced that company’s infringing activities. 
Rohm and Haas Co. v. Mobil Oil Corp., 718 F.Supp. 274, 332, judgment affirmed 895 F.2d 1421 (Fed.Cir.1990).
 

D.Del.Bkrtcy.Ct.

D.Del.Bkrtcy.Ct.2019. Quot. in sup. Trustee of Chapter 11 debtor brought a lawsuit against members of debtor’s board of 
directors, alleging, inter alia, that several board members aided and abetted another member in breaching his fiduciary duty to 
debtor. This court granted defendants’ motion to dismiss, holding that plaintiff failed to demonstrate that defendants knew 
that the board member’s actions would result in a breach of fiduciary duties. The court explained that, under Restatement 
Second of Torts § 876, defendants needed actual knowledge that they were acting in concert with the board member or that 
the member was breaching his fiduciary duty. In re Draw Another Circle., 602 B.R. 878, 904.
 

D.Del.Bkrtcy.Ct.2018. Cit. and quot. in disc., cit. in case cit. and quot. in disc. Chapter 11 debtor filed an adversary 
complaint against former chief operations officer’s new employer, alleging, inter alia, a claim of aiding and abetting breach 
of fiduciary duty because, while employed with plaintiff and shortly before she left to work for defendant, chief operations 
officer had a meeting with her coworkers at which she made disparaging remarks about plaintiff and discussed a plan for how 
her team could work together again in the future and keep their clients. This court granted defendant’s motion for summary 
judgment. The court noted that the Missouri Supreme Court had not yet recognized a tort claim based on Restatement Second 
of Torts § 876, and explained that, while the court had little guidance on the matter, it would not expand Missouri law to 
recognize such a claim as a cause of action without a clear indication that the Missouri Supreme Court would do so. In re 
Patriot National Inc., 592 B.R. 560, 580-582.
 

D.Del.Bkrtcy.Ct.2009. Quot. in sup., subsec. (a) cit. and quot. in disc., subsec. (b) cit. in disc. Buyer of convenience store 
brought an adversary proceeding against Chapter 11 debtor/seller of the store and debtor’s manager/president, alleging that 
defendants induced buyer to purchase the store through either fraud or negligent misrepresentation. Granting defendants’ 
motion to dismiss, this court held, inter alia, that the complaint contained insufficient factual allegations with respect to 
manager/president to state a claim for concerted tortious activity under Pennsylvania law; plaintiff provided no factual 
allegations to support its conclusory statements that manager/president acted tortiously pursuant to a common plan and knew 
or should have known that the profit and loss information provided by debtor concerning the store was materially incomplete, 
false, and misleading, and that plaintiff would rely to its detriment on debtor’s misrepresentations. In re Uni-Marts, LLC, 405 
B.R. 113, 133, 134.
 

D.Del.Bkrtcy.Ct.2009. Quot. in disc., subsecs. (a) and (b) cit. in disc. Purchasers of convenience store brought adversary 
proceeding against Chapter 11 debtor that sold the store and against debtor’s president, alleging that defendants induced 
plaintiffs to purchase the store through fraud or negligent misrepresentation. Granting without prejudice president’s motion to 
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dismiss, this court held, inter alia, that plaintiffs failed to state a claim against president for concerted tortious activity under 
Pennsylvania law. The court reasoned that plaintiffs’ complaint provided no factual allegations to support their conclusory 
allegations that president was liable under Restatement Second of Torts § 876 for providing substantial assistance to debtor in 
making misrepresentations regarding the store or for acting tortiously pursuant to a common plan. In re Uni-Marts, LLC, 399 
B.R. 400, 413.
 

D.D.C.

D.D.C.2015. Com. (b) quot. in case quot. in sup. After criminal charges against arrestee were dismissed, arrestee brought 
claims for false arrest, false imprisonment, battery, and intentional infliction of emotional distress (IIED), as well as 
conspiracy to commit those torts, against arresting officers. This court granted summary judgment for officers, holding, as a 
matter of law, that defendants were not liable to plaintiff for false arrest, false imprisonment, battery, or IIED, and that no 
other underlying tort existed that defendants could have conspired to commit. The court cited Restatement Second of Torts § 
876 in explaining that a plaintiff could bring suit for civil conspiracy only if the plaintiff was injured by an act that was itself 
tortious, and that a mere common plan or design, or even an express agreement, was not enough for liability in itself; there 
had to be acts of a tortious character in carrying the plan, design, or agreement into execution. Hargraves v. District of 
Columbia, 134 F.Supp.3d 68, 98.
 

D.D.C.2015. Com. (b) quot. in sup., cit. in case quot. in sup. The United States filed an action against attorney who 
represented a client in a slip-and-fall action that was brought against the federal government and a third party, seeking to 
recover funds that the government had paid to client and that defendant had taken a portion of as attorney’s fees, after client 
received a settlement award against the third party; defendant filed a counterclaim for, among other things, civil conspiracy, 
alleging that the government conspired with client to collect the funds from defendant. This court denied defendant’s motion 
to amend his pleadings to add a civil-conspiracy counterclaim. Citing Restatement Second of Torts § 876, Comment b, the 
court explained that a civil-conspiracy counterclaim required defendant to allege that there was an underlying tort, and, 
because defendant’s other tort counterclaims failed, his civil-conspiracy counterclaim would have been futile. United States 
v. Eisenberg, 149 F.Supp.3d 71, 93.
 

D.D.C.2011. Quot. in case quot. in sup. Homeowners sued individuals who purchased their home as part of an allegedly 
fraudulent mortgage-foreclosure-rescue scheme orchestrated by a mortgage refinancing firm and its principal, asserting that 
defendants defrauded them by stealing their money, title, and equity in their residence. This court denied defendants’ motion 
for summary judgment on plaintiffs’ fraud claim, holding that, even though plaintiffs did not allege that defendants, 
themselves, made any false representations to them that fraudulently induced them to sell their home, a genuine issue of 
material fact existed as to whether defendants were liable as aiders and abettors of the alleged fraud committed by refinancing 
firm and its principal; plaintiffs set forth facts tending to show that defendants provided substantial assistance to the 
refinancing firm by agreeing to serve as “credit buyers” of plaintiffs’ home and receiving $10,000 for their services, with a 
promise of more. Chen v. Bell-Smith, 768 F.Supp.2d 121, 141.
 

D.D.C.2010. Cit. in sup., subsec. (b) quot. in case quot. in sup. Estate and family members of an American citizen killed in a 
suicide bombing in a restaurant in Tel Aviv, Israel, sued Chinese bank under the Anti-terrorism Act (ATA), alleging that 
defendant aided and abetted the commission of the act of terrorism by providing financial services to an agent of the terrorist 
organization that carried out the bombing. Denying defendant’s motion to dismiss, this court held that secondary liability for 
aiding and abetting the commission of acts of international terrorism by others was actionable under the ATA, and that 
plaintiff adequately pled a claim for secondary liability by alleging that the terrorist organization performed the bombing and 
that defendant, aware of its role, knowingly assisted that organization. The court noted that the text of the statute invited the 
inclusion of ordinary tort-law principles, which included secondary liability. Wultz v. Islamic Republic of Iran, 755 
F.Supp.2d 1, 55, 57.
 

D.D.C.2003. Com. (d) quot. in ftn. Victims of September 11, 2001 terrorist attacks and their families sued nearly 200 entities 
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or persons, alleging that defendants provided material support, aided and abetted, or conspired with terrorists who perpetrated 
attacks. This court denied in part defendants’ motion to dismiss, holding, inter alia, that plaintiffs stated viable claims for 
aiding and abetting against Islamic foundation and its Oregon branch. Plaintiffs properly alleged that Islamic group al Qaeda 
committed wrongful act that caused injury to plaintiffs, and that Islamic organization knowingly financed al Qaeda in 
furtherance of international terrorism in 2001. Allegations supported inference that there was agreement concerning 
commission of terrorist acts and that attacks were done to further scheme. Burnett v. Al Baraka Inv. and Development Corp., 
274 F.Supp.2d 86, 104.
 

D.D.C.Bkrtcy.Ct.

D.D.C.Bkrtcy.Ct.2006. Subsec. (b) and com. (d) cit. in ftn. Trustee of liquidating trust for healthcare corporation and its 
subsidiaries, as debtors, brought an adversary proceeding against, among others, debtors’ former directors and officers for 
breach of fiduciary duty, claiming, in part, that defendants deepened debtors’ insolvency and made it more difficult for 
debtors to run a profitable business without resorting to bankruptcy. Granting in part and denying in part defendants’ motions 
to dismiss, this court decided that the theory of deepening insolvency was a theory of harm, rather than a separate cause of 
action. The court stated that precedent attempting to resolve an inherent problem in treating deepening insolvency as a tort, 
i.e., that the scienter requirement for the tort would be unduly broad, went too far in requiring knowledge of a fraudulent, 
versus negligent, tortious act. In re Greater Southeast Community Hosp. Corp. I, 353 B.R. 324, 337.
 

M.D.Fla.

M.D.Fla.2013. Cit. in sup., subsec. (b) quot. in sup.; coms. cit. in sup. (general cite). Court-appointed receiver for hedge 
funds that were used to orchestrate a massive Ponzi scheme sued bank and others, alleging, among other things, that bank 
was liable for aiding and abetting the perpetration of the scheme. Granting bank’s motion to dismiss receiver’s 
aiding-and-abetting claims, this court held that receiver failed to allege actual knowledge on the part of bank, a required 
element of such a claim under Florida law; rather, the facts relied on by receiver to show actual knowledge were nothing 
more than “red flags.” The court explained that cases addressing the liability of banks for Ponzi schemes consistently held 
that “red flags” that arose from suspicious activity and gave rise to the presumption that the bank should have known about 
the Ponzi scheme were insufficient to allege aiding-and-abetting liability, and that there was no authority in Florida tort law 
for imposing such liability on a bank that was reckless but lacked actual knowledge of the underlying wrong. Wiand v. Wells 
Fargo Bank, N.A., 938 F.Supp.2d 1238, 1247.
 

M.D.Fla.1982. Cit. in ftn., com. (b) cit. in disc. A products liability action was brought against eight manufacturers of the 
drug diethylstilbestrol (DES) to recover for vaginal adenosis which the plaintiff allegedly sustained as a result of her mother’s 
use if the drug while the plaintiff was in utero. The defendants moved for summary judgment. In granting the motion, the 
court rejected all of the plaintiff’s theories that recovery was available without proof of which drug company actually 
manufactured the pills in question. The defendants could not be held liable on a theory of concert of action, notwithstanding 
that their pills had an identical chemical constituency. Where there were as many as 149 manufacturers, the defendants could 
not be held liable on an enterprise liability theory. Likewise, causation could not be established by reliance on a theory of 
alternative liability or market share. Morton v. Abbott Laboratories, 538 F.Supp. 593, 596.
 

N.D.Fla.

N.D.Fla.1998. Quot. in disc. Thousands of consumers brought products liability actions against the manufacturers of 
defective pedicle screw fixation devices, which had been surgically attached to the pedicles of their spine. Plaintiffs also sued 
several medical associations, alleging that these defendants had unlawfully conspired with the manufacturers to promote, 
market, and sell the devices to medical providers. This court granted the doctors and medical associations summary 
judgment, holding, inter alia, that one of the plaintiffs did not prove that the treating surgeon relied upon any representations 
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of the medical associations and doctors, either directly through seminar attendance, or indirectly, by blindly relying upon the 
standard of care of a duped spinal surgery community. Baker v. Danek Medical, 35 F.Supp.2d 865, 872.
 

S.D.Fla.

S.D.Fla.2011. Quot. in sup. Receiver for a number of related entities that were used to perpetrate a Ponzi scheme sued bank 
that provided services to the entities, seeking damages resulting from its alleged role in the scheme and the resulting harm to 
the entities. Denying bank’s motion to dismiss with respect to plaintiff’s claims for aiding and abetting both breach of 
fiduciary duty and conversion, this court found, among other things, that plaintiff sufficiently pleaded the required elements 
of knowledge and substantial assistance. The court reasoned that, while there was some disagreement as to whether routine 
banking services could ever qualify as substantial assistance, the relative ordinariness of a transaction had no bearing on 
whether the transaction was of substantial assistance in perpetrating wrongful conduct, and bank’s knowledge could be 
inferred from, among other things, certain “atypical” transactions related to entities’ accounts with bank. Perlman v. Wells 
Fargo Bank, N.A., 830 F.Supp.2d 1308, 1320.
 

S.D.Fla.2009. Cit. in cases cit. in ftn. Same-sex partner and children of deceased female patient sued hospital, social worker, 
and physicians, alleging that defendants denied them certain visitation rights and refused to timely acknowledge partner’s 
power of attorney or consult with her about patient’s medical history, wishes, and treatment. Granting defendants’ motion to 
dismiss, this court held, inter alia, that plaintiffs could not hold physicians responsible for any anti-gay comments allegedly 
made by social worker, and that it could not be reasonably inferred, based on social worker’s comments, that all defendants 
acted on the basis of anti-gay animus. The court explained that an individual was liable for a tortious act of another only 
where he engaged in the act in concert or pursuant to a common design with the other person or gave substantial assistance or 
encouragement to the other person with knowledge that the other’s conduct constituted a breach of duty. Langbehn v. Public 
Health Trust of Miami-Dade County, 661 F.Supp.2d 1326, 1344.
 

S.D.Fla.Bkrtcy.Ct.

S.D.Fla.Bkrtcy.Ct.2013. Com. (d) cit. in case quot. in sup. Liquidating trustee for Chapter 11 debtors that suffered massive 
damages in a Ponzi scheme brought an adversary proceeding asserting a claim for aiding and abetting fraud, inter alia, against 
commercial lender that had allegedly uncovered the scheme but had failed to disclose it to debtors. Granting in part 
defendant’s motion to dismiss, this court held that plaintiff failed to state a claim for aiding and abetting fraud, because he did 
not allege that defendant provided substantial assistance to the perpetrator’s fraud. The court noted that, to determine what 
constituted substantial assistance, courts generally considered the five factors listed in Restatement Second of Torts § 876, 
Comment d—i.e., the nature of the act encouraged, the amount of assistance given, the aider-and-abettor’s presence or 
absence at the time of the tort, its relation to the primary actor, and its state of mind. In re Palm Beach Finance Partners, L.P., 
517 B.R. 310, 348.
 

S.D.Fla.Bkrtcy.Ct.2006. Com. (a) quot. in disc. (general cite). Chapter 7 trustee brought an adversary proceeding against 
claimants to debtor’s interest in a beachfront hotel, which debtor had operated as a joint venture with his ex-wife, seeking to 
determine validity, priority, and amount of deeds made and obligations incurred by debtor. Holding that claim of debtor’s 
ex-wife’s brother, who was a holder of a note and mortgage on the hotel property, should be subordinated to the claims of all 
other creditors, the court found, inter alia, that, by his actions, brother conspired with debtor’s ex-wife, who was engaged in a 
bitter post-divorce scheme to impoverish debtor and enrich herself, to assist her in breaching her joint-venture-related 
fiduciary duties to debtor, and brother breached his own fiduciary duties that arose by virtue of the position of confidence he 
held as the former couple’s real-estate broker, debtor’s friend, and ex-wife’s sibling. In re Chira, 353 B.R. 693, 732, affirmed 
2007 WL 4117448 (S.D.Fla.2007).
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S.D.Ga.

S.D.Ga.1982. Cit. in disc. The plaintiffs brought suit against a majority of the asbestos manufacturers in the southeastern 
United States alleging intentional tort, fraud, implied warranty, and market-share liability for allegedly making false 
representations to the insulation workers regarding the dangers of asbestos exposure and for exposing the workers to the 
danger of asbestosis without warning or adequate testing. The defendant manufacturers filed motions to strike the 
market-share liability count, the implied warranty count, and, where pleaded, the fraud and intentional torts counts. This court 
held, inter alia, that the plaintiffs could not recover on a theory of market-share or industry-wide liability, for such a result 
would represent an unprecedented departure from Georgia tort law. The court stated that the legal and economic 
ramifications involved in moving towards insured compensation for asbestosis victims did not represent a judicial resolution 
of the problem; the court preferred deferring evaluation of the public policy considerations involved to the legislature, and 
refused to extend Georgia products liability law into the recognition of market-share or industry-wide liability. The court, in 
dicta, discussed industry-wide liability as loosely based on the “concert of action” theory of liability, which mandates that 
because common tortious activity was the cause of plaintiff’s injury, all participants should be held liable even if only one 
directly caused the harm. Starling v. Seaboard Coast Line R. Co., 533 F.Supp. 183, 187.
 

D.Hawaii

D.Hawaii, 2013. Subsecs. (b) and (c) cit. in case cit. in ftn. In property owners’ action against neighboring landlords and 
tenants, this court granted in part landlords’ motion to dismiss, holding that landlords were not liable for tenants’ purportedly 
tortious acts under Restatement Second of Torts § 837. The court noted that, although there was no Hawaii case law applying 
§ 837, there was California case law applying that provision, and Hawaii courts often looked to California courts for 
guidance when there was no Hawaii precedent regarding a Restatement provision, as a Hawaii court had done in a prior case 
that looked to Restatement Second of Torts § 876 based on California’s reliance on that provision. Aana v. Pioneer Hi-Bred 
Intern., Inc., 965 F.Supp.2d 1157, 1176.
 

D.Hawaii,

D.Hawaii, 2012. Subsecs. (b) and (c) cit. and quot. in cases cit. and quot. in sup. Home mortgage borrowers sued mortgage 
lender’s assignee, among others, alleging fraud, conspiracy, and aiding and abetting in connection with false representations 
made by lender during the origination of the loan. Granting summary judgment for defendant, this court held that plaintiffs’ 
allegations regarding fraudulent statements made during the consummation of their loan failed to state a claim for fraud 
against defendant, because defendant was not present during the origination of the loan. The court further held that plaintiffs 
failed to state claim for either aiding and abetting or conspiracy, because they had not identified who defendant allegedly 
conspired with or whose actions it had aided and abetted, and, by definition, civil conspiracy claims and aiding-and-abetting 
claims required the involvement of more than one person or entity. Molina v. OneWest Bank, FSH, 903 F.Supp.2d 1008, 
1021.
 

D.Hawaii, 2012. Subsecs. (b) and (c) cit. and quot. in sup. and cit. and quot. in case cit. and quot. in sup. Home mortgage 
borrowers sued original lender, loan servicer, and current holder of the note, alleging violations of various federal and state 
laws, as well as aiding and abetting and conspiracy to commit violations of those laws. This court granted summary judgment 
for defendants, holding, among other things, that borrowers’ claims for violations of the underlying laws were meritless, and 
that borrowers therefore could not maintain derivative claims under Hawaii law for civil conspiracy or aiding and abetting 
violations of those underlying laws. Wood v. Greenberry Financial Services, Inc., 907 F.Supp.2d 1165, 1181, 1182.
 

D.Hawaii

D.Hawaii, 2011. Cit. in sup., subsecs. (b) and (c) cit. and quot. in sup., coms. (d) and (e) quot. in sup. Borrower sued lender, 
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mortgage broker, and escrow holder, alleging, among other things, that defendants aided and abetted each other in various 
wrongful acts amounting to a bait-and-switch scheme misstating the terms and costs for the refinancing of her property. 
Denying in part lender’s motion for summary judgment on this claim, this court held, inter alia, that lender’s failure to 
properly complete the notice of right to cancel forms and its failure to disclose the negative amortization in one of the loans 
to plaintiff could be construed as providing “substantial assistance” to broker and escrow holder’s alleged commission of 
fraud or violations of Hawaii’s unfair trade practices statute. Stanton v. Bank of America, N.A., 834 F.Supp.2d 1061, 
1087-1089.
 

D.Hawaii, 2006. Cit. in sup., cit. in case cit. in sup., subsec. (b) quot. in ftn. Trademark licensor sued licensees for breach of 
licenses and fraud, and licensees counterclaimed, alleging, among other things, that licensor caused licensees’ disclosed agent 
to breach his fiduciary duties to licensees by acting as licensor’s undisclosed double agent. Denying licensor’s motion to 
dismiss licensees’ claim for breach of fiduciary duty, this court held, inter alia, that a third party’s interference with one’s 
fiduciary duty to another was actionable under Hawaii law; here, licensor could be liable for substantially or intentionally 
assisting or colluding with agent to breach his fiduciary duty to licensees, in light of licensees’ allegations that licensor 
secretly contracted with agent to act as its sales representative and consultant and paid him commissions for doing so. 
Television Events & Marketing, Inc. v. Amcon Distributing Co., 488 F.Supp.2d 1071, 1076.
 

D.Hawaii, 1996. Subsec. (b) cit. and quot. in ftn. Customer of securities broker sued, among others, executing brokers that 
had conducted securities transactions in trading accounts opened at their branches by customer’s broker, allegedly with 
monies that broker had misappropriated from its customer. Granting defendants’ motions for summary judgment, the court 
held, inter alia, that plaintiff could not maintain claims for “aiding and abetting” securities fraud under either federal 
securities laws or the common law. Noting that Restatement (Second) of Torts § 876(b) accepted a civil doctrine with rough 
similarity to criminal aiding and abetting, the court stated, however, that, even assuming that aiding-and-abetting liability for 
fraud existed in Hawaii, plaintiff would not survive summary judgment on this claim because it had submitted no evidence 
indicating that defendants knew that its broker was breaching a duty to it. Unity House, Inc. v. North Pacific Inv., Inc., 918 
F.Supp. 1384, 1390.
 

D.Idaho

D.Idaho, 1994. Cit. in disc. A hemophiliac who received a clotting agent that caused him to contract the human 
immunodeficiency virus and, ultimately, to develop AIDS, sued the manufacturers of the clotting agent under the theories of 
alternative liability, market share liability, enterprise liability, and concert of action. This court granted defendants summary 
judgment, holding, inter alia, that based on existing Idaho law, assuming plaintiff was able to prove that more than one 
defendant breached a duty of care to plaintiff, Idaho would not allow recovery here because it was not possible for plaintiff to 
prove which defendant caused his injury. The court stated that because the Idaho legislature had essentially abolished joint 
and several liability in Idaho, it did not appear that the concert of action theory of alternative liability would be viable in 
Idaho. Moreover, given the express wording of Idaho’s blood shield statute, it did not appear that this theory of liability could 
be applied to providers of the clotting agents. Doe v. Cutter Biological, a Div. of Miles, Inc., 852 F.Supp. 909, 911, 912.
 

C.D.Ill.

C.D.Ill.2000. Cit. and quot. but dist., subsec. (a) cit. in disc., subsec. (b) cit. but dist., coms. (a), (d), and (e) quot. in disc. 
Aircraft insurer sued employer of flight instructor who administered recertification test to pilot, seeking to recover for 
damage to aircraft as a result of forced landing into rough terrain during test. Entering judgment for plaintiff on other 
grounds, the court held, inter alia, that “action in concert” rule of Restatement (Second) of Torts § 876 did not apply to make 
negligence of pilot attributable to flight instructor, since there was no evidence that pilot and instructor were acting in 
accordance with any agreement between them or that instructor encouraged pilot to act negligently. Avemco Ins. Co. v. 
Elliott Aviation Flight Serv., 86 F.Supp.2d 824, 833, 834.
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N.D.Ill.

N.D.Ill.2015. Cit. and quot. in sup., cit. in cases cit. in sup., cit. in ftn., cit. in cases cit. and quot. in ftn., cit. in law review 
article cit. and quot. in ftn.; com. (e) quot. in sup. Corporation filed a claim for, inter alia, aiding and abetting a breach of 
fiduciary duty against credit-card processing company, alleging that, at the request of an employee of plaintiff, defendant 
changed plaintiff’s settings and routing numbers, which allowed employee to embezzle money from plaintiff to her personal 
account, and that defendant should have known employee did not have the authority to change the routing numbers. This 
court granted defendant’s motion to dismiss, holding that plaintiff failed to state a claim upon which relief could be granted. 
The court rejected plaintiff’s argument that it could recover under Restatement Second of Torts § 876(c) for in-concert 
liability, because plaintiff did not allege, among other things, that defendant’s failure to employ proper and reasonable 
security measures resulted from an agreement with employee. Global Cash Network, Inc. v. Worldpay, US, Inc., 148 
F.Supp.3d 716, 724-726.
 

N.D.Ill.2013. Subsec. (b) quot. in sup. Participants in a tax-shelter scheme that was ultimately disallowed by the Internal 
Revenue Service brought breach-of-fiduciary-duty and other claims against accountant who advised plaintiffs to participate 
in the scheme, his accounting firm, and bank that handled the underlying financial transactions required for plaintiffs to 
participate in the scheme. Denying in part defendants’ motion to dismiss, this court held, among other things, that plaintiffs 
stated a claim for breach of fiduciary duty against bank. The court reasoned that the complaint adequately alleged that bank 
knew that accountant owed a duty to plaintiff, and that it substantially assisted him in breaching that duty by designing the 
tax shelter and executing the underlying transactions for the scheme, with full knowledge that they lacked economic 
substance such that any tax benefits resulting from the transactions would be disallowed. McMahan v. Deutsche Bank AG, 
938 F.Supp.2d 795, 809.
 

N.D.Ill.2010. Cit. in sup. United States brought a CERCLA action against owners of a metal-plating company, seeking to 
recover its costs of remediating hazardous waste at company’s former site. After the government settled with one of the 
defendants, this court granted summary judgment for government against the other defendant, holding, inter alia, that 
defendant was not entitled to apportionment of liability for the clean-up costs, since the harm in this case had only one cause: 
the plating process itself; defendant’s ownership of some of the equipment necessary to the plating process made him 
comparable to a joint venturer, and apportionment was not appropriate for joint venturers. U.S. v. Saporito, 684 F.Supp.2d 
1043, 1061, 1062.
 

N.D.Ill.2009. Subsec. (b) cit. in sup. Chapter 11 trustee sued debtor’s auditor for negligent accounting practice and aiding 
and abetting, alleging that debtor’s auditor failed to inform outside regulators about the alleged fraudulent practices of 
debtor’s management, thus causing a loss to debtor. This court granted auditor’s motion to dismiss, holding, inter alia, that 
the suit was precluded by the doctrine of in pari delicto and by the related doctrine of imputation. The court reasoned that 
there was no statutory support for trustee’s right to shed the in pari delicto defense—a defense that would have defeated 
debtor in court—because trustee stood in the exact place of debtor; additionally, imputation was proper, given that one of the 
management’s motives in stealing from debtor’s clients was to benefit debtor. Grede v. McGladrey & Pullen LLP, 421 B.R. 
879, 882.
 

N.D.Ill.1994. Cit. and quot. in sup., subsecs. (a) and (c) cit. in sup. Lenders sued loan broker and its officer for fraudulently 
inducing them to make loans to two corporations by providing them with misleading financial statements and information. 
Denying in part defendants’ motion to dismiss, the court held, inter alia, that, although the complaint did not sufficiently 
allege that defendants knew of the misrepresentations as to the corporate borrowers’ business, defendants might nevertheless 
be liable for the misrepresentations as joint tortfeasors, since plaintiffs alleged that defendants were knowing participants in a 
scheme with others to defraud plaintiffs; thus, the fraud counts should not be dismissed for lack of causation. A.I. Credit 
Corp. v. Hartford Computer Group, Inc., 847 F.Supp. 588, 599.
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N.D.Ill.1988. Quot. in disc. After the plaintiffs’ decedent died from AIDS, which he contracted from an injection of an 
antihemophilic factor, the plaintiffs sued the complete market of manufacturers, processors, and distributors from which the 
decedent had purchased the factor over his lifetime, alleging that they had solicited blood donors from a high-risk segment of 
the population. The plaintiffs moved to amend the complaint to add the liability theories of concert of action and alternate 
liability, inter alia, which would allocate the burden of proof in such a way that each defendant would have to show that its 
product did not cause the decedent’s death. The court denied the motion as to the concert of action theory on the ground that 
the plaintiffs failed to allege that the defendants pursued a common plan or tacitly agreed to commit the tortious acts. The 
court granted the motion as to the alternate liability theory in light of the fact that the plaintiffs were able to identify all the 
possible defendants responsible for the decedent’s death. Poole v. Alpha Therapeutic Corp., 696 F.Supp. 351, 354.
 

N.D.Ind.

N.D.Ind.2014. Cit. in sup., cit. in case cit. in sup. Debtor and its liquidating trustee sued law firm that represented debtor’s 
parent company, alleging that debtor’s managers breached their fiduciary duty to debtor by allowing debtor’s assets to be 
sold off by a private equity firm during a leveraged buyout of parent company, and that defendant assisted in managers’ 
breach of fiduciary duty by drafting the documents for the transaction. Granting defendant’s motion to dismiss, this court 
held that plaintiff failed to plead a plausible claim that defendant aided and abetted managers’ breach of fiduciary duty under 
Restatement Second of Torts § 876, because managers did not owe a fiduciary duty to debtor. The court noted that debtor’s 
managers were members of parent company’s board of directors, who owed a fiduciary duty to parent company, rather than 
to debtor. Abrams v. McGuireWoods LLP, 518 B.R. 491, 499, 500.
 

N.D.Ind.2008. Quot. in sup., cit. in case cit. in sup. Arrestee sued police officer and school security guard in their individual 
capacities, alleging that they used excessive force in arresting him following his altercation with a third party whom he 
claimed was the aggressor. Denying guard’s motion for summary judgment on plaintiff’s battery claim, this court held, inter 
alia, that a jury could find that guard, who grabbed arrestee’s arm with two hands, was liable for the entire harm caused by 
police officer, who struck arrestee several times in the face, since it might conclude that guard substantially assisted police 
officer by positioning arrestee and making it possible for police officer to repeatedly land the blows. Pinkney v. Thomas, 583 
F.Supp.2d 970, 978, 979.
 

N.D.Iowa

N.D.Iowa, 2010. Cit. in sup., cit. in case quot. in sup., subsec. (a) and com. (a) quot. in sup. While divorce proceedings were 
pending, husband brought a pro se complaint against wife and others, alleging, inter alia, that defendants conspired to 
slander, libel, and defame him for the purpose of wrongfully denying him custody of his son. Denying defendants’ motion to 
dismiss, this court held that plaintiff stated sufficient facts to support his conspiracy claim; husband made allegations of an 
agreement or understanding among defendants to undertake conduct resulting in harm to him, and further alleged that 
defendants perpetrated various acts in furtherance of the conspiracy—e.g., that they sent out to 300 patrons of wife’s dance 
school e-mails accusing plaintiff of being an abusive husband, and made a false report to the state agency of child protective 
services that husband had sexually abused son—and that those acts caused injury to him. McFarland v. McFarland, 684 
F.Supp.2d 1073, 1082, 1083.
 

S.D.Iowa

S.D.Iowa, 2009. Quot. in case quot. in sup. Employer, a provider of lease equipment financing, sued former employee and 
new corporation that defendant formed to compete with plaintiff, alleging, among other things, that corporation tortiously 
interfered with its contract rights. Entering judgment for plaintiff on this claim, this court held that plaintiff proved by a 
preponderance of the evidence that corporation offered substantial assistance to induce employee to breach his noncompete 
restrictive covenant with plaintiff; accordingly, corporation should be considered jointly and severally liable for the 
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lost-profit damages resulting from employee’s breach of contract. NCMIC Finance Corp. v. Artino, 638 F.Supp.2d 1042, 
1087-1088.
 

S.D.Iowa, 2007. Cit. in disc., subsec. (a) quot. in disc., com. (a) quot. in disc. Chiropractic patients brought putative national 
class action against New York organization that trained chiropractors in certain sales methods that allegedly promoted 
unnecessary care, as well as organization’s owners, Iowa chiropractor/organization member, and others. This court denied in 
part defendants’ motion to dismiss, holding, inter alia, that plaintiffs’ allegations that chiropractors, by joining organization, 
agreed to study and comply with its policies, follow its coaches’ advice, and administer care to patients in a manner that was 
otherwise actionable were sufficient to state a claim for civil conspiracy. Brown v. Kerkhoff, 504 F.Supp.2d 464, 525.
 

S.D.Iowa, 2001. Cit. in case quot. in sup., quot. in ftn., com. (a) quot. in case quot. in sup. Two boys afflicted with 
hemophilia who contracted HIV and AIDS from blood products sued manufacturers of blood products, alleging negligence, 
negligence per se, and civil conspiracy/concert of action. Defendants alleged that summary judgment was warranted on civil 
conspiracy/concert of action claims because plaintiffs based their claims on negligence, rather than on one or more 
intentional tort. This court deferred ruling on defendants’ motions for summary judgment until Iowa Supreme Court 
answered certified questions in pending case that addressed whether a plaintiff could bring civil conspiracy claim arising out 
of wrongful conduct that may or may not have been an intentional tort. Doe ex rel. Doe Baxter Healthcare Corp., 178 
F.Supp.2d 1003, 1019, 1020, affirmed 380 F.3d 399 (8th Cir.2004).
 

D.Kan.

D.Kan.2006. Cit. in case cit. in sup., subsec. (a) quot. in case quot. in sup., com. (c) quot. in sup. Liquidating trustee of 
Chapter 11 debtor brought various claims against pipeline company and others, alleging that debtor’s refinery was deprived 
of its needed capacity when pipeline was removed from common-carrier/public-utility service. This court, inter alia, 
dismissed plaintiff’s civil-conspiracy claim against pipeline company, holding that the Kansas Supreme Court would require 
that a civil-conspiracy claim be predicated on a valid, actionable, underlying tort rather than a mere breach-of-contract claim; 
here, plaintiff’s tort claims were dismissed by the court. JP Morgan Trust Co., Nat. Ass’n v. Mid-America Pipeline Co., 413 
F.Supp.2d 1244, 1269.
 

D.Kan.1999. Subsec. (b) cit. in disc. Smokers moved for class certification in their action charging tobacco companies with, 
among other things, conspiring to manipulate nicotine levels in cigarettes. Denying the motion, the court held, in part, that 
plaintiffs had satisfied the numerosity, typicality, and adequacy-of-representation elements necessary to class certification; 
however, beyond the allegations of conspiracy, plaintiffs had failed to establish predominance of issues, or that class 
litigation was superior to individual litigation. Emig v. American Tobacco Co., Inc., 184 F.R.D. 379, 386.
 

D.Kan.1994. Com. (d) quot. in case quot. in sup. Investors in a custom hog feeding business sued a bank and its president, 
asserting various fraud-related claims arising from allegedly untrue credit information provided by the bank president to the 
investors concerning the feed lot operator, who was allegedly running a hog pyramid scheme. This court, granting the 
defendants’ motion for summary judgment, held, inter alia, that, under Kansas law, the investors could not recover on their 
aiding and abetting claims, since there was no proof that the bank president was aware of the feed lot operator’s violations of 
the Kansas Securities Act or that he provided substantial assistance to the furtherance of the scheme. The court stated that the 
bank president had personally invested in the hog contracts and was swindled along with plaintiffs in the feed business’s 
fraudulent activities. Sprague v. Peoples State Bank, Colby, Kan., 844 F.Supp. 662, 672.
 

D.Kan.1991. Quot. in case cit. in disc. The heirs of a decedent who was killed while attempting to move a transportation 
trailer with an attached jet engine onto a tractor trailer sued the alleged manufacturer of the transportation trailer for damages 
on theories of negligence and strict liability. Denying the defendant’s motion for summary judgment, the court stated that, 
because the plaintiffs demonstrated an ability to prove circumstantially the identity of the transportation trailer’s 
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manufacturer, the court would not address the viability under Kansas law of the plaintiffs’ concerted-action theory of 
liability. Mason v. E.L. Murphy Trucking Co. Inc., 769 F.Supp. 341, 344.
 

D.Kan.1990. Cit. in ftn. A woman driving north on a two-lane highway was killed after colliding with a southbound trailer 
pulled by a pickup. Before the accident, the driver of the three-quarter-ton pickup and his father, who was driving a separate 
vehicle in front of his son at the time of the accident, had together loaded a five-ton backhoe onto the trailer, which had 
nonfunctional brakes. The administrator of the decedent’s estate sued the father and the son for wrongful death. Despite the 
defendants’ attempts to shift the blame for the accident to the decedent, the jury awarded the plaintiff actual and punitive 
damages after a witness testified that shortly before the accident the second vehicle was swinging back and forth across the 
center line. This court denied the defendants’ motion for remittitur of punitive damages, holding that the evidence indicated 
that both father and son had actual knowledge of the grave danger posed by the pickup/trailer combination, yet acted in 
concert in wantonly exposing other drivers to the danger. Bergeson v. Dilworth, 738 F.Supp. 1361, 1364, affirmed 959 F.2d 
245 (10th Cir.1992).
 

D.Kan.Bkrtcy.Ct.

D.Kan.Bkrtcy.Ct.2012. Quot. in case quot. in sup. and cit. in ftn. Chapter 7 trustee for corporate debtor sued, among others, 
law firm that formerly represented debtor, alleging that law firm knew or should have known that debtor’s improper 
accounting practices resulted in a false appearance of solvency for several years prior to debtors’ bankruptcy, and that it 
failed to properly advise debtor in light of this information. Denying in part law firm’s motion to dismiss, this court held that 
trustee’s allegations were sufficient to defeat dismissal of his claim for aiding and abetting breach of fiduciary duty. The 
court noted that, if debtor’s board breached its fiduciary duty to debtor, and law firm aided and abetted that breach, it would 
be vicariously liable for damage caused by the board. In re Brooke Corp., 467 B.R. 513, 522.
 

E.D.Ky.

E.D.Ky.2017. Quot. in case quot. in sup., cit. in case cit. in sup.; subsecs. (a)-(c) cit. in sup. Employee of utility company 
brought a products-liability claim sounding in failure to warn against chemical-preservative manufacturers and wood-treating 
companies, alleging that he sustained harm from being occupationally exposed to toxic levels of arsenic contained in a 
chemical used to preserve the wood in utility poles on which he worked. This court granted summary judgment for 
defendants, holding, among other things, that plaintiff could not pursue a claim against defendants under a concert-of-action 
theory as set forth in Restatement Second of Torts § 876, because he failed to establish that defendants, in any combination, 
acted pursuant to an agreement or a common plan to conceal the hazards posed by the arsenic in the chemically-treated wood. 
Brown v. Arch Wood Protection, Inc., 265 F.Supp.3d 700, 710, 719.
 

E.D.Ky.2017. Quot. in case quot. in sup. Owner and operator of a convenience store brought products-liability claims against 
manufacturers and distributor of e-cigarettes, alleging that expired e-cigarettes made by one manufacturer sparked a fire in 
plaintiff’s storage room that spread throughout its store. This court granted defendants’ motion to dismiss, holding that 
plaintiff failed to demonstrate causation by identifying which manufacturer’s e-cigarettes was defective or how that defect 
resulted in the fire. The court reasoned, in part, that the “concert of action” doctrine set forth in Restatement Second of Torts 
§ 876 did not apply, because plaintiff did not allege that defendants collaborated or gave substantial assistance to one another 
to achieve a tortious result; while plaintiff alleged that defendants acted tortiously in similar ways, “mere parallel activity” 
was insufficient to prove that defendants were liable under a theory of concert of action. Red Hed Oil, Inc. v. H.T. Hackney 
Co., 292 F.Supp.3d 764, 776.
 

W.D.Ky.
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W.D.Ky.2017. Cit. in sup., cit. and quot. in cases cit. and quot. in sup.; subsec. (b) cit. in sup.; com. (d) quot. in sup. 
Investors who lost money investing in oil-drilling businesses that were discovered to have been operated as part of a 
fraudulent scheme sued transportation company owned by the businesses, alleging, among other things, that it aided and 
abetted the perpetrators of the scheme in breaching their fiduciary duties and making misrepresentations to plaintiffs. This 
court denied defendant’s motion for summary judgment on plaintiffs’ aiding-and-abetting claims, holding that a reasonable 
jury could find that defendant provided substantial assistance to the perpetrators within the meaning of Restatement Second 
of Torts § 876 by helping to conceal the fact that no oil was being produced or transported by the businesses. Sierra 
Enterprises Inc. v. SWO & ISM, LLC, 264 F.Supp.3d 826, 836, 839, 841.
 

W.D.Ky.2016. Cit. in sup., quot. in case quot. in sup. Operators of a nursing facility brought an action against 
attorney-in-fact for a resident of the facility, seeking to compel her to arbitrate resident’s negligence claims against them 
pursuant to an arbitration agreement she had signed on behalf of resident upon resident’s admission to the facility; 
attorney-in-fact counterclaimed, alleging that operators conspired to fraudulently induce her to execute the arbitration 
agreement. This court denied operators’ motion to dismiss attorney-in-fact’s fraud and conspiracy counterclaims, holding that 
attorney-in-fact sufficiently alleged that operators conspired to conceal material facts concerning the existence of the 
arbitration agreement and misrepresented that the arbitration agreement was part of routine admissions paperwork. The court 
noted that Kentucky courts looked to Restatement Second of Torts § 876 to provide clarity on the meaning of “concert of 
action” in the context of a civil-conspiracy claim. Preferred Care of Delaware, Inc v. Crocker, 173 F.Supp.3d 505, 524.
 

W.D.Ky.1987. Quot. in disc. Persons who had ingested tetracycline in their teeth-forming years sued several pharmaceutical 
manufacturers to recover damages for tetracycline staining of their permanent teeth. Holding that the plaintiffs asserted a 
valid concert of action claim and that issues existed as to whether the products liability and breach of warranty claims were 
barred by the statute of limitations, the court denied summary judgment to all of the defendants except the manufacturer of a 
tetracycline different from the one the plaintiffs claimed to have ingested. The court stated that the plaintiffs’ allegations that 
the defendants promoted a defective tetracycline that harmed the plaintiffs, acted by cooperative or concerted activities, were 
negligent in their failure to warn of the drug’s side effects, and breached an implied warranty sufficiently created a concert of 
action claim. Dawson v. Bristol Laboratories, 658 F.Supp. 1036, 1038, 1039.
 

D.Me.

D.Me.2003. Quot. in sup. Cotrustee of an irrevocable trust sued various financial institutions and their former director and 
officer, alleging liability under federal and state statutory law and under state common law. This court denied in part 
defendants’ motion for summary judgment, holding, inter alia, that plaintiff stated a viable claim for aiding and abetting a 
tortious act, because fact issues existed as to plaintiff’s claims arising in tort, including fraud, conversion, and tortious 
interference with contract. In addition, in light of defendant’s status as an officer and director of three subsidiaries and her 
regular involvement with one subsidiary’s investment committee, there was a fact issue as to her knowledge of and assistance 
in those alleged tortious activities. Neely v. Bar Harbor Bankshares, 270 F.Supp.2d 50, 56.
 

D.Me.2001. Cit. and quot. in sup., com. (b) quot. in sup. Mutual-fund service provider sued university and its employees who 
operated university’s economic-development program in Russia, alleging aiding and abetting tortious interference with 
prospective economic advantage, among other claims, in connection with plaintiff’s contract to develop and implement a 
mutual fund market in Russia. This court denied defendants’ motions to dismiss, holding, inter alia, that plaintiff sufficiently 
stated an aiding-and-abetting claim, because it sufficiently alleged that program director committed independent actions, 
including directing and supervising his associate and other agents involved in committing the alleged fraudulent interference. 
Forum Financial Group, Ltd. Liability Co. v. President, Fellows of Harvard College, 173 F.Supp.2d 72, 97.
 

D.Md.
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D.Md.2009. Quot. in case quot. in sup. Relatives of villagers who were massacred by the Peruvian Army during a civil war 
in Peru, individually and as representatives of villagers’ estates, brought various claims against former lieutenant in the 
Peruvian Army under the Torture Victim Protection Act (TVPA) and the Alien Tort Statute (ATS). Denying defendant’s 
motion to dismiss, this court held, inter alia, that plaintiffs adequately pled defendant’s knowledge of and participation in the 
alleged human rights violations in support of their claims for aiding and abetting, conspiracy, and joint criminal enterprise 
under the TVPA and the ATS. The court cited plaintiffs’ allegations that defendant attended the preliminary meeting where 
the operation at the village was discussed, oversaw the firing on villagers and burning of homes, and set up a blockade of any 
escape route. Lizarbe v. Rondon, 642 F.Supp.2d 473, 491.
 

D.Md.1996. Cit. in case quot. in disc.; subsec. (b) cit. in headnote, cit. in case quot. in disc., and cit. in disc. Murder victims’ 
families filed wrongful death and survival actions against a book publisher and its president for the triple murder committed 
by a convicted killer, alleging that defendants aided and abetted the murders by publishing two books that the killer had 
consulted to commit the murders. Granting defendants’ motion for summary judgment, the court held that the First 
Amendment barred liability in this case. The court declined to create a new category of speech unprotected by the First 
Amendment, i.e., speech that arguably aided and abetted murder, where Maryland had not extended the tort of aiding and 
abetting to the circumstances of this case. Rice v. Paladin Enterprises, Inc., 940 F.Supp. 836, 837, 842, reversed 128 F.3d 233 
(4th Cir.1997).
 

D.Md.1990. Cit. but not fol. Homeowners sued six plywood manufacturers, claiming that the roofs of their homes were 
constructed with plywood designed to create a fire-stopping acidic reaction when exposed to high temperatures, and because 
their roofs were exposed to high temperatures that could also trigger the chemical reaction, the plywood had begun or would 
begin to deteriorate, causing damage to their roofs and roof supports. The homeowners alleged, inter alia, that the 
manufacturers were liable for each other’s actions because they acted pursuant to a common plan to benefit the plywood 
industry. This court dismissed the complaint, holding that Maryland law did not recognize a cause of action based on concert 
of action but adhered to the traditional view that a plaintiff must attribute the defect of a product to a seller and must further 
establish a causal relationship between the defect and the injury. Noting that the complaint failed to allege that a named 
plaintiff suffered injury because of the wrongful act of a named defendant, the court concluded that in the absence of such an 
allegation the homeowners lacked standing to bring this suit. Herlihy v. Ply-Gem Industries, Inc., 752 F.Supp. 1282, 1290.
 

D.Md.1989. Quot. but dist. A patient who underwent breast augmentation surgery sued a manufacturer of breast prostheses 
on theories of strict liability, negligence, and breach of warranty to recover damages after her implanted breast prosthesis 
ruptured. Granting the defendant’s motion for summary judgment, the court held that the plaintiff failed to establish that the 
defendant manufactured the prosthesis that caused her injuries. The court rejected the plaintiff’s “concert of action” argument 
under s 876 of the Restatement (Second) of Torts because there was no evidence of a common plan or design to commit a 
tortious act. Lee v. Baxter Healthcare Corp., 721 F.Supp. 89, 94, judgment affirmed 898 F.2d 146 (4th Cir.1990).
 

D.Mass.

D.Mass.2019. Com. (b) cit. in case cit. in disc. Trustee of Chapter 7 debtor brought a lawsuit against, among others, 
limited-liability company that managed debtor, sole member of limited-liability company, and limited-liability company’s 
subsidiaries, alleging, inter alia, that defendants conspired to siphon assets away from debtor and to defraud debtor’s 
creditors. This court denied in part defendants’ motion to dismiss, holding that plaintiff alleged sufficient facts that 
defendants conspired to commit wrongdoings against creditors as defined by Restatement Second of Torts § 876, Comment 
b, because plaintiff alleged defendants—none of whom were the same legal entity—made plans to siphon assets in order to 
defraud creditors. In re Blast Fitness Group, LLC, 603 B.R. 654, 665.
 

D.Mass.2019. Com. (b) cit. in case cit. in disc. Trustee of Chapter 7 debtor brought a lawsuit against, among others, 
limited-liability company that managed debtor, sole member of limited-liability company, and limited-liability company’s 
subsidiaries, alleging, inter alia, that defendants conspired to siphon assets away from debtor and to defraud debtor’s 
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creditors. This court denied in part defendants’ motion to dismiss, holding that plaintiff alleged sufficient facts that 
defendants conspired to commit wrongdoings against creditors as defined by Restatement Second of Torts § 876, Comment 
b, because plaintiff alleged that sole member created subsidiaries in order to divert debtor’s assets and that defendants were 
not agents of the same legal entity. In re Blast Fitness Group, LLC, 603 B.R. 219, 242.
 

D.Mass.2019. Com. (b) cit. in case cit. in sup. Chapter 7 trustee for the bankruptcy estate of debtor that owned several fitness 
clubs brought an adversary proceeding against, among others, manager of the clubs, alleging that defendants conspired to 
damage debtor’s creditors by siphoning assets away from debtor, defrauding creditors, and converting and stealing debtor’s 
assets. This court entered an order denying manager’s motion to dismiss, holding that trustee stated a claim for civil 
conspiracy against manager under Restatement Second of Torts § 876 by alleging a common design or plan among manager 
and the other defendants to close certain of debtor’s fitness clubs and breach debtor’s leases in bad faith for the purpose of 
allowing manager’s principal to achieve personal financial gain. In re Blast Fitness Group, LLC, 602 B.R. 208, 228.
 

D.Mass.2018. Cit. and quot. in sup., cit. in case quot. in sup. Police officer brought conspiracy and other claims against 
supervisor and police chief in connection with allegations that defendants discriminated against him based on his gender and 
sexual orientation. This court granted summary judgment for supervisor and police chief on officer’s conspiracy claims, 
holding that officer failed to state such a claim under Restatement Second of Torts § 876. The court pointed out that officer 
did not point to facts establishing an agreement between supervisor and police chief, that either acted with a peculiar power 
of coercion, in unison or common design, or with the other’s substantial assistance or encouragement, as required to state a 
conspiracy claim. Bettencourt v. Town of Mendon, 334 F.Supp.3d 468, 486, 487.
 

D.Mass.2018. Subsec. (b) quot. in sup. Police officer who was fired following an internal investigation but later reinstated 
brought a claim for civil conspiracy against town manager and investigator, alleging that defendants acted in concert to inflict 
a wrong on him by, among other things, initiating and orchestrating a flawed and biased investigation. This court granted 
summary judgment for defendants, holding that, even accepting as true plaintiff’s allegations that investigator erred in 
deciding which witnesses to believe and that manager wrongfully concluded that the evidence supported the decision to 
terminate plaintiff, there was no evidence that defendants conspired together in furtherance of a tortious plan, or that 
investigator provided substantial assistance to manager, the ultimate decision maker, in furtherance of wrongful conduct, as 
required to state a claim under a concerted action theory of civil conspiracy under Restatement Second of Torts § 876. 
Thomas v. Town of Salisbury, 284 F.Supp.3d 66, 75.
 

D.Mass.2017. Cit. in case cit. in disc. Creditor brought an action against certified public accountant for her former business 
partner in various businesses, including corporation that filed for Chapter 11 bankruptcy, asserting claims of common-law 
conspiracy and violations of the Racketeer Influenced and Corrupt Organizations Act (RICO) and the Uniform Fraudulent 
Transfer Act (UFTA) based on allegations that defendant helped conceal debtors’ assets in order to defraud creditors. This 
court granted in part defendant’s motion to dismiss the claims brought under RICO and the UFTA and denied the motion to 
dismiss with respect to plaintiff’s civil-conspiracy claim, holding that the allegations that defendant made false accounting 
entries necessary to debtors’ scheme and should have known about the scheme was sufficient to plead substantial assistance 
to another. Citing Restatement Second of Torts § 876, the court explained that Massachusetts recognized “concerted action” 
civil conspiracy. Brennan v. Ferreira, 251 F.Supp.3d 338, 343.
 

D.Mass.2017. Cit. in sup. In consolidated actions, taxi-medallion holders sued transportation-network company that 
connected riders to drivers through a smartphone application, as well as company’s co-founders, alleging that defendants 
aided and abetted third-party drivers who worked for company as independent contractors to engage in unfair competition in 
violation of Massachusetts statutory and common law. This court denied in part defendants’ motion to dismiss, holding that 
plaintiffs pleaded facts sufficient to establish that company gave substantial assistance to its drivers to violate municipal 
rules, ordinances, and regulations governing taxi cabs. The court noted that, under Massachusetts law and Restatement 
Second of Torts § 876, a defendant was potentially liable for aiding and abetting a tort committed by a third party if the 
defendant knew that the third party was committing the tort and the defendant actively participated in or substantially assisted 
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in the commission of the tort. Malden Transportation, Inc. v. Uber Technologies, Inc., 286 F.Supp.3d 264, 280.
 

D.Mass.2016. Subsec. (b) cit. in sup. Former undergraduate student filed, inter alia, a defamation claim against private 
university that had brought a disciplinary proceeding against him and had sanctioned him based on his former boyfriend’s 
claims that plaintiff engaged in sexual misconduct during their relationship, alleging that defendant aided and abetted 
boyfriend’s defamation by failing to correct boyfriend’s public accusations, which defendant knew were false, and by 
allowing boyfriend to create a hostile environment for plaintiff. This court granted in part defendant’s motion to dismiss, 
holding that plaintiff failed to allege facts that would give rise to liability for defamation or for aiding and abetting 
defamation. Citing Restatement Second of Torts § 876(b), the court explained that plaintiff failed to allege facts that indicted 
that defendant either actively participated in or substantially assisted boyfriend in defaming plaintiff, and the mere allowance 
of a tort did not rise to the level of participation or assistance necessary for a claim. Doe v. Brandeis University, 177 
F.Supp.3d 561, 616.
 

D.Mass.2016. Cit. in cases cit. and quot. in ftn.; com. (d) quot. in case quot. in sup. Investors filed a putative class action for, 
inter alia, aiding and abetting fraud against bank, seeking to hold defendant liable for assisting fraudsters in perpetuating a 
Ponzi scheme, which used accounts that had been opened at a bank that defendant subsequently acquired, alleging that bank’s 
employees assisted in the fraud by attempting to lift bank’s restraints off the accounts, and defendant failed to initiate 
account-closure procedures or implement certain protocols intended to prevent fraud. This court denied in part defendant’s 
motion to dismiss, holding that plaintiffs’ allegations of defendant’s inaction and employees’ attempts to unfreeze the 
accounts did not constitute the type of “substantial assistance” necessary to support a claim for aiding and abetting fraud. In 
making its decision, the court looked to Restatement Second of Torts § 876’s standard of aiding and abetting tortious 
conduct. Mansor v. JPMorgan Chase Bank, N.A., 183 F.Supp.3d 250, 266, 267.
 

D.Mass.2015. Subsec. (b) quot. in case quot. in sup. Town police officer brought a claim for civil conspiracy against town 
manager and town police chief, alleging that defendants acted in concert to inflict a wrong on plaintiff by initiating and 
orchestrating a flawed and biased investigation of him. This court denied defendants’ motion to dismiss, holding that 
plaintiff’s allegations were sufficient to state a claim for civil conspiracy under Restatement Second of Torts § 876, which 
provided that a person was potentially liable in tort if the person knew that the conduct of another person constituted a breach 
of duty and the person gave substantial assistance or encouragement to the other person. The court reasoned that it could be 
inferred from plaintiff’s allegations—that town manager hired police chief to investigate plaintiff without proper approval, 
that police chief coached witnesses to provide specific information against plaintiff, that police chief kept town manager 
apprised of the investigation, and that town manager was intent on terminating plaintiff—that police chief worked to further 
town manager’s goal. Thomas v. Town of Salisbury, 134 F.Supp.3d 633, 649.
 

D.Mass.2013. Cit. in case quot. in sup., subsec. (b) quot. in case quot. in sup. Former beneficiary of two trusts brought, inter 
alia, a claim for aiding and abetting a breach of fiduciary duty against attorney and law firm, alleging that trustee breached 
her fiduciary duty to plaintiff by instituting unsuccessful litigation on plaintiff’s behalf, that defendants were aware of that 
breach but directly participated in preparing for and supporting the litigation, and that plaintiff suffered damages as a result 
by having to forfeit her interest in the trusts. This court denied defendants’ motion to dismiss, holding that plaintiff 
adequately stated such a claim under New Hampshire law. Although New Hampshire had yet to consider whether to adopt 
the tort of aiding and abetting a breach of fiduciary duty, the First Circuit had predicted that the New Hampshire Supreme 
Court would adopt a version of the tort incorporating the principles set forth in Restatement Second of Torts § 876(b), and 
plaintiff’s complaint tracked the elements of such a claim. Tamposi v. Denby, 974 F.Supp.2d 51, 61.
 

D.Mass.2013. Subsec. (b) quot. in case quot. in sup. Property owners brought an action for conspiracy to commit conversion, 
inter alia, against town and its current and former officials, alleging that defendants conspired in, among other things, 
misrepresenting facts and concealing evidence to facilitate their goal of converting plaintiffs’ property in carrying out a town 
sewer-betterment assessment. Granting defendants’ motion to dismiss, this court held that plaintiffs failed to state a claim for 
conspiracy. The court reasoned that key to plaintiffs’ conspiracy cause of action was evidence of defendants’ substantial 
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assistance, with the knowledge that such assistance was contributing to a common tortious plan, and plaintiffs failed to allege 
any facts that would establish such a common tortious plan. The court concluded that additional facts had to be presented for 
defendants to be apprised of the contours of the alleged conspiracy, including its time, place, and content. Tomaselli v. 
Beaulieu, 967 F.Supp.2d 423, 452.
 

D.Mass.2012. Cit. in sup., cit. in case quot. in sup. Coin collector who claimed to have invented a new method to grade the 
“eye appeal” of coins sued coin-grading service and service’s competitor, alleging, among other things, that competitor 
improperly disclosed plaintiff’s confidential information to service, and then defendants together analyzed the disclosed 
information in an attempt to convert plaintiff’s system to their own use. Granting in part defendants’ motion to dismiss, this 
court held, inter alia, that plaintiff failed to state a claim for civil conspiracy under a theory of either substantial assistance or 
concert of action. The court reasoned that, for purposes of plaintiff’s substantial-assistance claim, plaintiff did not allege that 
service knew that competitor had agreed to maintain confidentiality or that the information was a misappropriated trade 
secret, and he made no allegation that service did anything to encourage competitor to breach a duty. For purposes of the 
concert-of-action claim, plaintiff failed to allege that defendants agreed to take steps toward misappropriating plaintiff’s trade 
secrets, since he did not assert that defendants planned for competitor to trick plaintiff into telling them about his method. 
Blake v. Professional Coin Grading Service, 898 F.Supp.2d 365, 391, 392.
 

D.Mass.2010. Cit. in sup. In debtor trash disposal company’s Chapter 7 bankruptcy proceedings, the bankruptcy court found, 
among other things, that trustee had exclusive standing to prosecute certain claims brought by debtor’s purported 
“successor-in-interest” (which had purchased certain collateral from a nonparty that had acquired it from a secured creditor of 
debtor in a private sale) against debtor’s competitor and competitor’s employee. Affirming, this court held that the state-law 
claims at issue—conversion, tortious interference with contractual and business relations, breach of fiduciary duty, and civil 
conspiracy—were commercial tort claims (rather than proceeds) that were not included in debtor’s security agreement with 
creditor, and thus standing to assert those claims did not transfer to successor through the nonparty’s purchase of creditor’s 
collateral. In re American Cartage, Inc., 438 B.R. 1, 12.
 

D.Mass.2006. Quot. in ftn. Co-administrators of estate of decedent murdered by two organized-crime figures serving as FBI 
informants brought a wrongful-death action against the United States, alleging that an FBI agent negligently disclosed to the 
informants critical information enabling them to discover that decedent was cooperating with government agencies 
investigating informants’ criminal interests. Entering judgment for plaintiffs, this court held that the government was liable 
because the FBI agent, acting within the scope of his employment when he leaked the information, breached his duty to 
decedent, who was foreseeably at risk from the breach. The court noted that while plaintiffs could also have argued that the 
FBI agent’s actions in aiding and abetting informants’ wrongful conduct were in reckless disregard of decedent’s safety, this 
approach offered no benefit beyond that provided by a negligence theory. McIntyre v. U.S., 447 F.Supp.2d 54, 105.
 

D.Mass.2005. Cit. in case quot. in disc., subsec. (b) cit. in disc. and cit. in case cit. in disc., com. (d) cit. in case quot. in disc. 
Store owners and their family sued United States, FBI, and FBI agents under Federal Tort Claims Act, alleging that 
defendants’ protection of criminal gang members from investigation, arrest, and prosecution emboldened gang to extort the 
store and threaten plaintiffs. This court granted defendants’ motion to dismiss FTCA claims as time-barred. The court stated 
that, if presented with facts of this case, Massachusetts Supreme Judicial Court would rule that plaintiffs alleged viable 
negligence claims based on FBI’s failure to act, but it need not speculate on whether Massachusetts would apply Restatement 
Second of Torts § 876(b). It noted generally that special relationship could exist between defendant and plaintiff or between 
defendant and third-party wrongdoer. Rakes v. U.S., 352 F.Supp.2d 47, 60-62, affirmed 442 F.3d 7 (1st Cir.2006).
 

D.Mass.2005. Cit. in disc. Client sued former attorneys and their firm for fraud and malpractice allegedly committed while 
representing him in various legal matters. Granting in part defendants’ motion for summary judgment, the court stated that 
client’s civil-conspiracy claim failed, since there was clearly no common, intentional plan between the individual defendants 
to provide client with inadequate legal representation. Proof of intentional conduct, as opposed to negligence, was required 
for a conspiracy claim to stand under Massachusetts law. Robinson v. Bodoff, 355 F.Supp.2d 578, 585.
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D.Mass.2004. Subsec. (b) cit. in sup. and in ftn., com. (d) cit. in ftn., Rptr’s Notes cit. in ftn. Administratrix of 
murder-victim’s estate brought suit under Federal Tort Claims Act against government, alleging that it wrongfully caused 
victim’s death by allowing FBI informants to commit murder and other criminal activities with impunity. Denying 
government’s motion to dismiss, this court held, inter alia, that, although there was no general duty to protect others from the 
criminal acts of a third party, one would be liable for tortious conduct of another if he knew that other’s conduct constituted 
breach of duty and he provided substantial assistance or encouragement for conduct; discovery was required to determine 
whether facts supported governmental liability here. Estate of Davis ex rel. Davis v. U.S., 340 F.Supp.2d 79, 92.
 

D.Mass.2003. Cit. in disc., subsec. (b) cit. in disc., com. (d) quot. in disc. After a man was shot to death, allegedly at behest 
of organized-crime leaders, his estate sued United States and FBI agent, among others, pursuant to Federal Tort Claims Act 
and state wrongful-death statute. Plaintiff alleged that agent participated in a civil conspiracy with United States and other 
FBI defendants to preserve organized-crime leaders as law-enforcement informants. This court granted agent’s motion to 
dismiss, holding that no action would lie against agent for engaging in a conspiracy that resulted in torts actionable under 
Massachusetts wrongful-death statute. Estate sought to extend liability for an actionable tort (wrongful death and conscious 
suffering) to a defendant against whom it could not plead direct liability for that tort, by alleging that underlying tort was 
committed in furtherance of civil conspiracy to achieve wholly different end. Estate of Halloran v. U.S., 268 F.Supp.2d 91, 
95.
 

D.Mass.2000. Com. (b) cit. in case cit. in disc. in sup. Smoker’s widower brought wrongful-death action against cigarette 
manufacturer, alleging negligence, breach of implied and express warranties, and fraud based on joint liability civil 
conspiracy. Manufacturer filed motion to dismiss. Denying in part manufacturer’s motion to dismiss, this court held, inter 
alia, that plaintiff’s complaint failed to state a claim for joint liability civil conspiracy upon which relief could be granted, 
because plaintiff failed to allege the deceased’s reliance on particular fraudulent statements by defendant. Johnson v. Brown 
& Williamson Tobacco Corp., 122 F.Supp.2d 194, 208.
 

D.Mass.1999. Cit. in case quot. in disc., cit. and quot. in ftn., subsec. (a) cit. in case quot. in disc. Corporations brought 
adversary proceeding against debtor whose husband had embezzled large sums of money from them, asserting 
civil-conspiracy claims against debtor and claiming an exception from discharge. The bankruptcy court entered judgment for 
debtor. Vacating and remanding, this court held that plaintiffs’ claims against debtor were not dischargeable, since debtor’s 
knowing participation in conversion of embezzled funds to her own and her husband’s use, thereby permanently depriving 
plaintiffs of their money, constituted “willful and malicious” injury to plaintiffs’ property. Haemonetics Corp. v. Dupre, 238 
B.R. 224, 227, 228, 230, affirmed 229 F.3d 1133 (1st Cir.2000).
 

D.Mass.1999. Quot. in sup. Family members sued doctors and medical facilities under various tort theories, alleging that 
defendants conspired to conduct extensive and dangerous medical experiments on 140 terminally ill patients without patients’ 
consent. Denying in part defendants’ motions to dismiss, the court held, inter alia, that plaintiffs’ claim for conspiracy to 
defraud survived the motions to dismiss, since plaintiffs alleged the existence of a concerted effort among defendants and 
affirmative conduct on the part of each defendant. Heinrich ex rel. Heinrich v. Sweet, 49 F.Supp.2d 27, 44.
 

D.Mass.1992. Quot. in ftn. A woman alleged that the lead pigment in lead paint caused her injury. She sued various lead 
pigment manufacturers under a concert of action theory, inter alia, claiming that defendants implicitly agreed to produce, 
market, and promote lead pigment, and to refrain from warning of the product’s known health risks. This court granted 
summary judgment to defendants because the woman could not identify any one defendant as the cause of her harm. The 
court noted that under a concert of action theory, the requirement of causation remained intact, and plaintiff had to show that 
at least one identified actor tortiously caused her harm. Here, the court refused to relax the identification requirement because 
liability was joint and several, so a lead pigment manufacturer could have been held liable for 100% of plaintiff’s injury, even 
if it did not actually cause her injury. Santiago v. Sherwin-Williams Co., 794 F.Supp. 29, 31, judgment affirmed 3 F.3d 546 
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(1st Cir.1993). See above case.
 

D.Mass.1988. Subsec. (b) quot. in disc. Investors who purchased units in an equine tax shelter structured as a limited 
partnership alleged that the defendant promoters, law firm, accountant and broker for the investment grossly inflated the 
value of the horses sold to investors through a series of related party transfers, and misrepresented the tax advantages of the 
investment, in violation of federal securities laws, RICO, and state common law. The law firm and the accountant, inter alia, 
moved to dismiss several counts. This motion was allowed in part and denied in part by this court. The court denied the 
defendants’ motion to dismiss the plaintiffs’ claim that defendants were liable for aiding and abetting common law fraud, 
recognizing that this claim presented an alternative theory of joint liability. It stated that for purposes of the motion to 
dismiss, it had to accept the plaintiffs’ allegations that the law firm knew or should have known of the fraudulent 
misrepresentations made by the promoters, and that the firm knowingly and willingly gave substantial assistance to the 
promoters in their fraudulent actions. Norman v. Brown, Todd & Heyburn, 693 F.Supp. 1259, 1264.
 

D.Mass.1986. Quot. in ftn. Two Massachusetts investors claimed that they had been fraudulently induced to invest in 
swampland in Florida through misrepresentations concerning the ownership and value of that land. The investors sued a 
government operative, various individuals and businesses based in Florida, an out-of-state attorney, the United States 
Department of Justice, and various federal officials on various counts, including fraud, negligence, and conspiracy. The court 
granted the federal government officials’ motion to dismiss with respect to the plaintiffs’ common law conspiracy claim, 
holding that although Massachusetts recognized various theories of tortious concert of action, the plaintiffs failed to state 
facts sufficient to constitute a cause of action. The court reasoned that the plaintiffs did not allege any sort of agreement or 
partnership between the federal defendants to defraud the plaintiffs, nor did they allege that the federal defendants had 
assisted the operative with the intent of furthering the operative’s fraudulent scheme. Salvador v. Meese, 641 F.Supp. 1409, 
1417.
 

D.Mass.1983. Subsec. (b) cit. in sup. The plaintiffs brought claims against the defendants for mismanagement of 
investments. A defendant who was an officer of one of the defendant investment companies questioned whether 
Massachusetts recognized a cause of action for aiding and abetting fraud. Although there was no controlling state court 
authority on this question, this court stated that since the Restatement recognized this claim and a district court within the 
state had also recognized a possible cause of action for aiding and abetting fraud, this defendant’s motion to dismiss should 
be denied. Margaret Hall Foundation v. Atlantic Finan. Mgmt., 572 F.Supp. 1475, 1482.
 

D.Mass.1982. Cit. in sup. The plaintiff brought an action seeking compensatory and punitive damages against two municipal 
police officers for injuries received during and after a warrantless arrest. The plaintiff and one of the police officers were 
involved in an altercation the previous day while the officer was off duty. Early the next morning, while the officer and his 
partner were on duty, they went to the plaintiff’s residence, arrested the plaintiff for then allegedly assaulting the officer, 
searched the plaintiff’s car and house, struck the plaintiff while he was handcuffed, and assaulted the plaintiff during the 
booking procedure at the local police station. The plaintiff brought this action for violation of his state and federal civil rights 
as well as for common law tort claims. This court gave judgment for the plaintiff, stating that the plaintiff was the subject of a 
warrantless arrest that deprived him of his rights without due process of law. This court found that the plaintiff did not assault 
the police officer as charged when the officer came to the plaintiff’s residence; the plaintiff was therefore falsely arrested. 
This court also found the injuries subsequently received by the plaintiff to be the result of an excessive use of force. This 
court permitted the plaintiff to recover both compensatory and punitive damages against both officers. The second officer 
was liable according to the court because he acted in concert with the other officer and permitted the other officer’s 
unprivileged conduct. Mentioning the Restatement, the court also permitted recovery by the plaintiff of the attorney’s fees 
expended for his defense in the state criminal proceedings conducted as a result of the police officer’s false charges. Schiller 
v. Strangis, 540 F.Supp. 605, 624.
 

D.Mass.1981. Cit. and quot. in disc., subsec. (a) and (b) cit. in disc., subsec. (c) cit. in ftn., coms. (a) and (d) cit. in disc. and 
com. (e) cit. in ftn. Plaintiffs, the class of those exposed to the miscarriage-preventative drug, DES, brought a products 
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liability action against the defendant drug companies. The drug companies moved for summary judgment concerning several 
of the theories upon which the plaintiffs sought recovery. The court granted the drug companies’ motion for summary 
judgment, holding that, under Massachusetts law, those exposed to DES could not recover from the drug companies under 
theories of “concert of action,” “aiding and abetting,” or “joint venture,” where they had not established that an agreement 
existed between the defendants not to test the drug properly nor to warn of its dangers, or that the defendants had engaged in 
mutual assistance in marketing the drug. Payton v. Abbott Labs, 512 F.Supp. 1031, 1034-1036.
 

E.D.Mich.

E.D.Mich.2018. Quot. in case quot. in sup. Surviving victims and family members of deceased victims of a mass shooting 
brought an action against several social-media platforms that were used by terrorist groups to proselytize terror, alleging that 
defendants were liable under federal law for aiding and abetting international terrorism, providing material support by giving 
the shooter media access to spread messages of hate and violence, and allowing the shooter to radicalize. This court granted 
defendants’ joint motion to dismiss, holding that plaintiffs failed to plead facts that plausibly established a right to any of 
their legal claims. Quoting Restatement Second of Torts § 876, the court explained the theory of liability for civil aiding and 
abetting of a tort, and determined that, here, plaintiffs’ allegations failed to demonstrate any tangible connection between the 
shooter and defendants, let alone establish a tortious act in concert with the attack, a common design to commit the shooting, 
or a breach of duty to plaintiffs. Crosby v. Twitter, Inc., 303 F.Supp.3d 564, 574.
 

E.D.Mich.2011. Quot. in sup., subsec. (b) cit. and quot. in sup. and cit. in case cit. in sup. Originator of subprime residential 
mortgage loans sued bank, alleging that defendant aided and abetted closing agents’ breach of their fiduciary duty to it by 
processing their fraudulent transactions. This court granted defendant’s motion to dismiss, holding that plaintiff’s 
allegations—that several account transactions by closing agents were inconsistent with the type of activity in which an 
escrow company would be expected to engage and suggested a high probability of illegal conduct taking place in their 
accounts with defendant, and that, as a result, defendant had a duty to make reasonable inquiry to determine whether there 
was a reasonable explanation for those transactions—did not support a plausible inference of defendant’s actual knowledge 
of the breach; in addition, plaintiff did not allege any affirmative action by defendant that provided substantial assistance to 
closing agents’ breach of their fiduciary duties, but alleged only a failure to act. Fremont Reorganizing Corp. v. Duke, 811 
F.Supp.2d 1323, 1346, 1347.
 

E.D.Mich.2009. Subsec. (b) cit. in sup. Chapter 7 trustee of eleven jointly administered bankruptcy cases filed by related 
entities that were wholly owned and/or controlled by a single shareholder sued debtors’ accounting firm, alleging, among 
other things, that firm aided and abetted shareholder’s breach of fiduciary duty to debtors. Granting firm’s motion to dismiss 
this claim as untimely, this court held that the claim was governed by the statute of limitations applicable to common-law tort 
claims, rather than the statute of limitations applicable to malpractice claims, because trustee did not allege that firm had 
violated its own fiduciary duty to entities, but that it had aided and abetted shareholder’s breach of fiduciary duty to debtors. 
In re NM Holdings Co., LLC, 411 B.R. 542, 552.
 

E.D.Mich.1988. Quot. in disc. The plaintiff sued four asbestos manufacturers for the death of her husband resulting from 
exposure to asbestos materials produced by manufacturers that the plaintiff was unable to identify. The court granted the 
defendants’ motion for summary judgment on the plaintiff’s concert of action claim, explaining that there was no proof that 
the four defendants comprised a majority of the asbestos industry, or that the decedent may have been exposed to any of their 
products. The court asserted its unwillingness to extend the concert of action theory to impose liability absent evidence 
indicating which manufacturer may have supplied the damaging product. Marshall v. Celotex Corp., 691 F.Supp. 1045, 1047.
 

E.D.Mich.Bkrtcy.Ct.

E.D.Mich.Bkrtcy.Ct.2013. Subsec. (b) cit. and quot. in cases cit. and quot. in sup. Trustee of the bankruptcy estate of 
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Chapter 7 debtor that operated a Ponzi scheme in which investors lost millions of dollars brought an adversary proceeding 
against accounting firm that provided services to debtor. Denying defendant’s motion to dismiss trustee’s claim against 
defendant for aiding and abetting debtor’s fraud, this court held that trustee sufficiently pled the first element of that claim 
under Michigan law—i.e., that defendant had actual knowledge of debtor’s Ponzi scheme—by alleging that, among other 
things, defendant analyzed debtor’s financial records and prepared its tax returns, that some of debtor’s employees told 
defendant of their concerns about debtor’s finances, that defendant knew that debtor purported to invest funds for investors 
but instead used the funds to pay for debtor’s daily expenses and for personal luxury expenses of debtor’s principal, and that 
defendant had actual notice and/or showed deliberate ignorance that a diversion of investors’ funds was to occur or was 
ongoing. In re MuniVest Services, LLC, 500 B.R. 487, 504, 505.
 

E.D.Mich.Bkrtcy.Ct.2008. Cit. in sup. and quot. in ftn., subsec. (b) cit. in sup. Chapter 7 trustee of corporate debtors in 11 
jointly administered bankruptcy cases brought adversary proceeding against accounting firm, alleging, among other things, 
that firm aided and abetted multiple breaches of fiduciary duty by debtors’ sole shareholder. This court recommended to the 
district court that plaintiff’s noncore claim for aiding and abetting a breach of fiduciary duty be dismissed on grounds that it 
was barred by Michigan’s three-year statute of limitations. The court concluded that the two-year statute of limitations 
applicable to malpractice claims did not apply, noting that liability for aiding and abetting a breach of fiduciary duty attached 
when a person who knew about a party’s breach of fiduciary duty to a third party willingly and actively participated in the 
wrongdoing, whereas the essence of a claim for malpractice was negligence by a professional. In re NM Holdings Co., LLC, 
405 B.R. 830, 846, 848.
 

W.D.Mich.

W.D.Mich.2010. Cit. in sup., adopted in case cit. in sup., subsec. (a) cit. and quot. in sup., subsec. (b) cit. and quot. in sup. 
Computer leasing companies sued bank that acted as lessee’s principal financial institution and depository, seeking to recover 
losses incurred in connection with fraudulent computer leasing transactions perpetrated by lessee. Granting defendant’s 
motion for summary judgment as to plaintiffs’ claims for aiding and abetting fraud and conversion, this court held that the 
Michigan Supreme Court was likely to adopt the Restatement approach, which required a showing that the alleged 
aider-and-abettor provided substantial assistance or encouragement to the other “so to conduct himself,” and plaintiffs’ 
proofs, at best, showed only “but for” causation, arising from the argument that bank kept lessee alive during the period of its 
fraudulent conduct. El Camino Resources, LTD v. Huntington Nat. Bank, 722 F.Supp.2d 875, 879, 899, 901-906, 909-912, 
914, 927, 928.
 

W.D.Mich.2007. Subsec. (b) cit. in case cit. in sup. Buyers of allegedly defective bulletproof vests sued officer of seller’s 
parent company, alleging, in part, aiding and abetting negligent or intentional misrepresentation. Granting defendant’s motion 
to dismiss, this court held, inter alia, that since plaintiffs failed to state a claim for either negligent or intentional 
misrepresentation, the requisite element for aiding-and-abetting liability of an independent wrong was lacking, and thus the 
aiding-and-abetting claim also failed as a matter of law. German Free State of Bavaria v. Toyobo Co., Ltd., 480 F.Supp.2d 
958, 965.
 

W.D.Mich.1998. Com. (b) quot. in disc. Parent company brought action against banks that spearheaded management-led 
buyout of subsidiary, alleging fraud, breach of fiduciary duty, and aiding and abetting subsidiary’s conspiracy to defraud and 
breach its duties to parent. Entering summary judgment for banks, the court held that parent failed to establish a prima facie 
case of fraud, that banks owed parent no fiduciary duty, and that banks did not give substantial assistance to subsidiary in its 
alleged efforts to thwart the buyout. Glidden Co. v. Jandernoa, 5 F.Supp.2d 541, 555.
 

D.Minn.

D.Minn.2013. Cit. in sup. Liquidator of two bankrupt Cayman Islands-based hedge funds that suffered substantial losses in a 
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Ponzi scheme sued bank that processed payment transactions between the hedge funds and the company that perpetrated the 
scheme, alleging, inter alia, that defendant aided and abetted breaches of fiduciary duty owed to the funds by the funds’ 
managers and fiduciaries. Granting defendant’s motion to dismiss, this court held that plaintiff failed to state a claim for 
aiding and abetting breaches of fiduciary duty, because, among other things, he failed to plead facts showing that defendant 
substantially assisted the fiduciaries in breaching their duties owed to the funds. The court reasoned that plaintiff failed to 
allege that defendant acted with a culpable state of mind or that any relationship existed between defendant and the 
fiduciaries; defendant was not retained to provide investment or other advice to the fiduciaries, but simply was hired to 
process the hedge funds’ banking transactions, indicating that both the amount and the nature of the assistance given was 
small. Varga v. U.S. Bank Nat. Ass’n, 952 F.Supp.2d 850, 859.
 

D.Minn.1997. Cit. in headnote, quot. but dist. Female former hotel employees who were repeatedly sexually harassed by 
guests of the hotel sued hotel for, inter alia, negligent retention, alleging that hotel employees were made aware of the 
harassment but failed to stop it. Plaintiffs also claimed that guests assaulted and falsely imprisoned them, and that defendant 
was liable for these acts under a theory of joint concerted tortious conduct. Defendant moved to dismiss. Granting the motion 
in part and denying it in part, the court held that plaintiffs had stated a claim for negligent retention, but that defendant was 
not liable for guests’ assault and false imprisonment because defendant did not participate in or take affirmative steps to 
encourage or promote the wrongdoing. D.W. v. Radisson Plaza Hotel Rochester, 958 F.Supp. 1368, 1370, 1380.
 

D.Minn.1995. Subsec. (b) cit. and quot. in disc., com. (d) cit. in case quot. in disc. Patients who received silicone-containing 
temporomandibular joint (TMJ) implants sued manufacturer of implants and its parent companies for, inter alia, aiding and 
abetting tortious conduct. Plaintiffs, who allegedly sustained injuries when the silicone in their TMJs deteriorated, maintained 
that parent companies knew that manufacturer was selling a dangerous product but did nothing to stop the activity. Granting 
defendants’ motion for summary judgment, the court held that manufacturer was not heavily dependent on parent companies 
for assistance in creating the implants, and that parents’ support of manufacturer should not be confused with aiding in the 
commission of a tort. Furthermore, there was no evidence that parent companies intended to advance the sale of a hazardous 
product. In re TMJ Implants Products Liability Litigation, 880 F.Supp. 1311, 1317, affirmed 113 F.3d 1484 (8th Cir.1997). 
See above case.
 

D.Minn.1984. Cit. in disc. Former company employees and one whose previous job required him to spend time at the 
company’s plant sued the company and the manufacturers of toluene diisocyanate, alleging that their exposure to the product 
injured their lungs and respiratory tracts. This court dismissed the conspiracy concert of action count of the complaints, 
finding that, although the company and the manufacturers acted in concert, their concerted action sought only permissible 
ends through permissible means. The court held, therefore, that the employees’ allegations did not assert the element of an 
underlying crime or tort necessary to support a conspiracy or concert of action claim. Senart v. Mobay Chemical Corp., 597 
F.Supp. 502, 505.
 

D.Minn.Bkrtcy.Ct.

D.Minn.Bkrtcy.Ct.1999. Subsec. (b) cit. in case quot. in disc. Trustee of a Chapter 7 debtor that sold computers sued a 
company that was debtor’s sole supplier of computer motherboards, alleging that defendant breached its fiduciary duty and 
aided and abetted the commission of a tortious act by using its control over debtor to induce debtor to buy motherboards at 
grossly inflated prices. This court held, inter alia, that plaintiff’s aiding-and-abetting claim failed, because plaintiff did not 
produce any evidence that went beyond defendant’s earlier concession that defendant and debtor had some common 
shareholders, and several common officers or directors, at some point during the span of events on which he sued. There was 
no proof of defendant’s substantial assistance or encouragement of a breach of fiduciary duty. In re Northgate Computer 
Systems, Inc., 240 B.R. 328, 359.
 

N.D.Miss.
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N.D.Miss.2011. Subsec. (b) quot. but dist. After customer was injured in a slip-and-fall incident in store and unsuccessfully 
sought surveillance footage of the incident from store and store’s claims handler, customer and her husband sued store and 
handler for, inter alia, aiding and abetting a tortious claims handling scheme. Granting defendants’ motion to dismiss, this 
court held that because Mississippi law did not recognize a civil cause of action for tortious claims handling, there was not 
the underlying tort required to sustain plaintiffs’ claim for aiding and abetting a tortious claims handling scheme. Fikes v. 
Wal-Mart Stores, Inc., 813 F.Supp.2d 815, 822.
 

S.D.Miss.

S.D.Miss.2002. Cit. in sup., subsec. (b) cit. in sup. and ftn. and in case quot. in sup. Court-appointed receivers for insurance 
companies sued corporate and individual defendants under RICO, alleging that defendants engaged in scheme to defraud 
plaintiffs out of over $200 million. This court denied defendants’ motion to dismiss for lack of jurisdiction and failure to state 
a claim, holding, inter alia, that, in light of Mississippi’s adoption of related and analogous tort of civil conspiracy, coupled 
with majority rule regarding Restatement Second of Torts § 876(b), Mississippi would recognize claim of aiding and abetting 
fraud, foreclosing dismissal for failure to state a claim. While it was unclear whether Tennessee or Mississippi law would 
apply to aiding-and-abetting claim because wrongful conduct occurred in both states, the claim was viable under law of both 
states. Dale v. Ala Acquisitions, Inc., 203 F.Supp.2d 694, 700, 701.
 

S.D.Miss.Bkrtcy.Ct.

S.D.Miss.Bkrtcy.Ct.2011. Subsecs. (b) and (c) cit. and quot. in disc. After Chapter 7 trustee for debtor and jointly 
administered related cases brought an adversary proceeding against bank and title companies, bank filed a cross-claim against 
title companies, alleging that defendants substantially assisted debtor in conducting a fraudulent mortgage scheme. Granting 
title companies’ motion to dismiss bank’s claim for civil aiding and abetting pursuant to Restatement Second of Torts § 
876(c), this court declined to hold that Mississippi would recognize § 876(c) as a viable cause of action. The court noted that 
§ 876(c) did not require a plaintiff to show that a defendant had knowledge about the primary party’s wrongdoing, and that 
only a minority of jurisdictions recognized a claim under § 876(c). In re Evans, 467 B.R. 399, 408-410.
 

S.D.Miss.Bkrtcy.Ct.2011. Cit. in disc., subsec. (a) cit. in disc., subsec. (b) cit. and quot. in disc., subsec. (c) cit. and quot. in 
disc. and cit. but not fol. Trustee of Chapter 7 debtor’s bankruptcy estate brought an adversary proceeding against banks and 
title companies, seeking a determination of the extent, validity, and priority of the liens granted by entities controlled by 
debtor on multiple tracts of real property. Banks brought a cross-claim for aiding and abetting against title companies, 
alleging that title companies substantially assisted the fraudulent scheme of their approved attorney, who was debtor’s 
brother. This court granted partial summary judgment for title companies on banks’ cross-claim for civil aiding and abetting 
under Restatement Second of Torts § 876(c) on the ground that Mississippi did not recognize such a cause of action. In re 
Evans, 464 B.R. 272, 291-293.
 

E.D.Mo.

E.D.Mo.2019. Cit. and quot. in sup., cit. in case cit. in sup.; subsecs. (a) and (b) and illus. 2 and 6 cit. in sup. Farmers brought 
a lawsuit against herbicide manufacturers, alleging, inter alia, that defendants conspired to harm plaintiffs by designing and 
promoting the use of an herbicide that damaged plaintiffs’ crops after the herbicide was used by third parties. This court 
denied in part defendants’ motion to dismiss, holding that plaintiffs alleged sufficient facts for their claim of civil conspiracy 
regarding underlying claims of false advertising, fraudulent misrepresentation, and negligence. The court rejected defendants’ 
argument that a civil-conspiracy claim could not rest on an underlying negligence claim, explaining that a U.S. Supreme 
Court decision determined, citing Restatement Second of Torts § 876(b), that defendants could be liable for knowingly aiding 
and abetting the commission of a negligent act; the court also explained that plaintiffs’ underlying false-advertising and 
fraudulent-misrepresentation claims satisfied § 876(a)’s requirement of an underlying intentional tort to support a claim for 
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civil conspiracy. In re Dicamba Herbicides Litigation, 359 F.Supp.3d 711, 730-732.
 

E.D.Mo.2014. Cit. in sup., quot. in ftn., cit. in cases quot. in sup. Husband filed a tort claim under a theory of concert of 
action, inter alia, against manufacturers, alleging that defendants’ products caused his wife’s death from ovarian cancer and 
defendants worked together to conceal medical information and engage in false representations regarding the nature of their 
products. This court granted in part defendants’ motion to dismiss, holding that plaintiff’s concert-of-action theory failed as a 
matter of law. The court determined that Missouri had rejected a concert-of-action theory separate from a conspiracy claim, 
and had consequently declined to adopt any theory of liability under Restatement Second of Torts §§ 876(b) or 876(c), 
concluding that the only civil-conspiracy doctrine recognized and applied in Missouri was the theory described in § 876(a). 
Blaes v. Johnson & Johnson, 71 F.Supp.3d 944, 947, 948.
 

E.D.Mo.Bkrtcy.Ct.

E.D.Mo.Bkrtcy.Ct.2006. Cit. in sup., com. (c) cit. in sup. Holder of senior security interest in debtor’s cash proceeds brought 
adversary proceeding against holder of subordinate security interest in the same proceeds, alleging, inter alia, conversion, 
after debtor failed to segregate proceeds generated after confirmation of its reorganization plan and deposited them into its 
general account with defendant in accordance with the plan. Entering judgment for defendant, this court held, inter alia, that 
defendant was a transferee of the proceeds that took free of plaintiff’s superior security interest. The court reasoned that, 
while defendant negotiated extensively with debtor in formulating the terms of the plan and participated in debtor’s 
operations following confirmation of the plan, there was no evidence that defendant acted wrongfully or in collusion with 
debtor. In re Machinery, Inc., 342 B.R. 790, 799.
 

W.D.Mo.

W.D.Mo.1991. Cit. but not fol., cit. generally in case quot. in disc. After an insurance company won an arbitration award 
against a service corporation for various claims of fraud and negligence, inter alia, arising from a managing general agency 
relationship between the parties in which the service corporation wrote reinsurance business in the insurer’s name, the insurer 
sued two companies, among others, alleging that they were liable for payment of the arbitration award because they were 
alter egos of the service corporation’s shareholders and aided and abetted the service corporation’s breaches of fiduciary 
duty. The court granted the plaintiff’s motion for summary judgment against the two companies on an alter ego theory, 
stating that the service corporation’s shareholders used those companies to perpetuate injustice and fraud. The court, 
however, rejected the plaintiff’s theory of civil aider and abettor liability on the ground that the Missouri courts had not 
recognized a cause of action for aiding and abetting a breach of fiduciary duty. Omaha Indem. Co. v. Royal American 
Managers, Inc., 755 F.Supp. 1451, 1459.
 

W.D.Mo.1984. Cit. in disc. A corporation engaged in estimating costs of housing repairs contracted to sell a computer 
system to a city. The corporation brought this action for conversion against a city manager and a city attorney, alleging that 
the defendants failed to return certain computer parts and documents to the corporation. This court found that the manager, 
who ordered the attorney not to return the corporation’s property, was liable for conversion as if he had retained the 
documents himself. The court also found that the attorney, who followed the manager’s orders, was not liable for the 
consequences of his conduct. The court noted that this principle would apply even if a person, such as the manager, was 
himself an agent or servant, acting for and on behalf of his principal or master. Because the manager’s actions were taken 
within the scope of his employment, his actions would be imputed to his employer under principles of respondeat superior. 
Nika Corp. v. City of Kansas City, Mo., 582 F.Supp. 343, 357.
 

D.Mont.

- 366 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047480500&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_730
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047480500&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_730&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_730
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034955183&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_947&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_947
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034955183&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_947&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_947
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009276050&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_799&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_799
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009276050&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_799&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_799
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991031542&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_1459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1459
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991031542&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_1459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1459
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991031542&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_1459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1459
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991031542&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_1459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1459
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112662&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_357
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984112662&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_357


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 50

D.Mont.2018. Subsec. (b) quot. in case quot. in sup. Jewish realtor sued owner of an alt-right website, after defendant wrote 
and published an article on his website in which he included contact information for plaintiff and her family in order to 
summon a “troll storm” that ultimately caused plaintiff and her family to receive more than 700 disparaging or threatening 
messages. This court denied defendant’s motion to dismiss, holding that the messages left by defendant’s readers could form 
a basis for damages against defendant under the substantial-assistance test described in Restatement Second of Torts § 876. 
The court explained that it was not unreasonable to conclude that defendant knew what his readers were doing, given that he 
expressly summoned the “troll storm” by offering samples of the types of anti-Semitic and misogynistic messages his readers 
should leave, and that he oversaw a discussion board on his website in which he interacted with readers who posted 
comments about their trolling tactics. Gersh v. Anglin, 353 F.Supp.3d 958, 969.
 

D.Mont.2009. Quot. in case quot. in disc. Arrestee, who alleged that his arrest was unlawful and that city police officers used 
excessive force and deprived him of necessary medical treatment after the arrest, sued city, city police chief, and police 
officers, contending that individual defendants acted in concert with each other to effect violations of plaintiff’s 
constitutional, statutory, and common-law rights. This court granted city’s motion for summary judgment as to plaintiff’s 
acting-in-concert claim, reasoning that, because city could act only through its officials, employees, or agents, and individual 
defendants’ actions were therefore attributable to city and constituted city’s actions, plaintiff was in effect arguing that city 
acted in concert with itself; the acting-in-concert theory, however, could only apply where two or more persons committed 
tortious acts in concert, not where all the actions were attributable to a single defendant, such as city. Peschel v. City of 
Missoula, 664 F.Supp.2d 1149, 1173.
 

D.Neb.

D.Neb.2013. Cit. in sup.; subsec. (b) cit. in disc., quot. in sup., and cit. in case cit. in sup. Employer of an employee who 
embezzled over $4 million sued casino where employee gambled away most of the funds, alleging, among other things, that 
casino aided and abetted the employee’s tortious conduct. This court granted casino’s motion to dismiss employer’s 
aiding-and-abetting claims, holding that employer failed to show that casino assisted or encouraged the employee’s 
commission of the tortious conduct itself. Although employer alleged that the employee transferred the embezzled funds into 
her own accounts and then drew upon those accounts to fund her gambling, employer did not claim that casino participated in 
the employee’s embezzlement, nor did it assert that casino encouraged her to commit such unlawful acts, except by providing 
her with a motive to steal, i.e., the opportunity to gamble. Colombo Candy & Tobacco Wholesale Co. v. Ameristar Casino 
Council Bluffs, Inc., 972 F.Supp.2d 1103, 1107, 1108.
 

D.Nev.

D.Nev.1995. Cit. in disc. Debtor, unable to secure financing for hotel construction project, filed bankruptcy petition, then 
sued corporation with interest in limited partnership that ultimately obtained the funds and others for, inter alia, breach of 
fiduciary duty. The district court entered a default judgment against all defendants except corporation and referred the matter 
back to the bankruptcy court, which entered judgment for corporation. This court affirmed, holding that corporation was not 
bound by default judgment because of an absence of privity between it and limited partnership, could not be bound as a 
controlling nonparty based solely on its payment of partnership’s legal fees in the earlier litigation and, since it was 
previously sued as a limited partner, was now entitled to defend itself as an individual tortfeasor. Finally, corporation was not 
liable for assisting in other defendant’s breach of fiduciary duty since it was unaware of the alleged breach and debtor 
showed no causal connection between corporation’s conduct and damage suffered. In re Sovereign Partners, 179 B.R. 656, 
662, affirmed 110 F.3d 70 (9th Cir.1997).
 

D.N.H.

D.N.H.1991. Quot. in disc. A university sued manufacturers of asbestos products on a theory of concert of action to 

- 367 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045975627&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_969&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_969
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045975627&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_969&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_969
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020160263&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1173
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020160263&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1173
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020160263&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1173
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020160263&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1173
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031617302&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031617302&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031617302&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031617302&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995075035&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_662
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995075035&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_662
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995075035&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_662
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995075035&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_662
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997085807&pubNum=0000506&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997085807&pubNum=0000506&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 51

fraudulently conceal the dangers of asbestos, and brought other claims to recover the costs associated with removing asbestos 
from university buildings. Granting in part the defendants’ motion for partial summary judgment, the court held that, since 
the court had ruled to allow the plaintiff’s conspiracy claim against two of the defendants, preserving the concert-of-action 
claim would be unnecessarily duplicative. University System of New Hampshire v. U.S. Gypsum, 756 F.Supp. 640, 657.
 

D.N.H.Bkrtcy.Ct.

D.N.H.Bkrtcy.Ct.2007. Subsec. (b) cit. in sup. and cit. in case quot. in sup. Official committee of unsecured creditors, acting 
on behalf of Chapter 11 debtor’s estate, brought an adversary proceeding against certain officers and directors of debtor for, 
in part, aiding and abetting breach of fiduciary duty. Denying defendants’ motion to dismiss this claim, this court predicted 
that the New Hampshire Supreme Court would recognize a claim for aiding and abetting in the context of a breach of 
fiduciary duty under the standards articulated in the Restatement Second of Torts § 876(b), and would find that the relief 
requested by plaintiff was an appropriate remedy. The court concluded that plaintiff’s allegations that defendants aided a 
party who breached a fiduciary duty that such party had to plaintiff, that they knowingly and substantially provided assistance 
to such person, and that plaintiff suffered damages were sufficient to state a claim for this cause of action. In re Felt Mfg. Co., 
Inc., 371 B.R. 589, 614-616.
 

D.N.J.

D.N.J.2016. Subsec. (b) cit. in sup. and cit. in case cit. in sup. Former employee sued former employer and supervisor, 
alleging, among other things, that defendants violated the New Jersey Law Against Discrimination (NJLAD) by terminating 
him after he took disability leave for his bipolar disorder, and that supervisor aided and abetted employer in its violations of 
the NJLAD. This court granted summary judgment for defendants, holding that plaintiff failed to establish that defendants 
discriminated against him or performed any unlawful act, and that there was no evidence to support the narrative that 
supervisor perceived a violation of plaintiff’s rights and knowingly took steps to further that violation. The court explained 
that the New Jersey Supreme Court had interpreted aiding and abetting consistently with Restatement Second of Torts § 876, 
and that a person aided and abetted a violation of the NJLAD when the person knowingly gave substantial assistance or 
encouragement to unlawful discriminatory conduct. Guarneri v. Buckeye Pipe Line Services Co., 205 F.Supp.3d 606, 618.
 

D.N.J.2009. Cit. in case quot. in sup., subsec. (b) cit. in sup., com. (d) cit. in sup. Officers formerly employed by county 
sheriff’s department sued county, department, supervisors, and other officers, alleging gender discrimination and sexual 
harassment. Denying summary judgment for defendants on plaintiffs’ claims asserting liability for aiding and abetting 
violations of New Jersey’s Law Against Discrimination, this court held, inter alia, that regardless of whether or not certain of 
the supervisors named as defendants engaged in affirmative acts of discrimination or harassment, inaction on their part that 
rose to the level of providing substantial assistance or encouragement could be the basis of aiding and abetting liability—and 
there was sufficient evidence of such inaction here. Ivan v. County of Middlesex, 595 F.Supp.2d 425, 462.
 

D.N.J.2003. Cit. generally in case cit. in sup. African-American female food-service employee of nursing home operating 
through Department of Human Services (DHS) brought claims for racially and sexually harassing work environment and 
unlawful retaliation under Title VII, New Jersey Law Against Discrimination, and § 1983 against food-service manager, 
assistant manager, and deputy director of county DHS. Granting in part defendants’ motions for summary judgment, this 
court held, inter alia, that no evidence existed that defendant assistant director acted with deliberate indifference to racial 
harassment or discrimination of which he should have been aware. Hargrave v. County of Atlantic, 262 F.Supp.2d 393, 433, 
436.
 

D.N.J.2002. Subsec. (b) quot. in case quot. in disc. African-American assistant city attorneys sued city, mayor, and city 
attorney, among others, for, in part, discrimination and retaliation in violation of federal and state laws. Denying in part 
defendants’ motions for summary judgment, the court held, inter alia, that defendant city attorney could be individually liable 
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for denying assistant city attorney a raise allegedly in retaliation for assistant’s disagreement with the decision to terminate a 
co-worker, since city attorney supervised an office often engaged in employment-discrimination litigation, and knew that by 
aiding city to retaliate against assistant he was helping it to breach its duty to its employee. Sunkett v. Misci, 183 F.Supp.2d 
691, 718.
 

D.N.J.2001. Cit. generally in sup., cit. generally in case quot. in disc., quot. in case quot. in disc. Student sued collegiate 
athletic association, testing service, and others for discriminating against the learning disabled through initial eligibility 
requirements that governed whether a student could participate in intercollegiate athletics, alleging that testing service aided 
and abetted athletic association in violation of the New Jersey Law Against Discrimination (NJLAD). Granting in part 
defendants’ motion for summary judgment, the court held that testing service was not liable under the aiding-and-abetting 
provision of the NJLAD because there was no evidence that it had any role as part of an overall scheme to discriminate, or 
that it knowingly and substantially assisted in alleged discrimination by athletic association. Bowers v. National Collegiate 
Athletic Ass’n, 151 F.Supp.2d 526, 541, 542.
 

D.N.J.2000. Subsec. (b) quot. in case quot. in disc., com. (d) cit. in case cit. in disc. Employee sued employer, supervisor, 
and various individuals to whom supervisor reported for violations of Title VII and the New Jersey Law Against 
Discrimination (LAD), alleging that she was subjected to a sexually hostile work environment. Plaintiff also asserted several 
common-law claims. Granting in part and denying in part defendants’ motions for summary judgment, the court held that 
plaintiff’s failure to establish an adverse employment action was fatal to her Title VII claim, that supervisor’s managers were 
not liable for aiding and abetting supervisor’s violations of the LAD, and that it would be premature to conclude that plaintiff 
could prove no set of facts that would allow her to recover under a theory of intentional infliction of emotional distress. 
Newsome v. Administrative Office of Courts, 103 F.Supp.2d 807, 823, judgment affirmed 51 Fed.Appx. 76 (3d Cir.2002).
 

D.N.J.2000. Quot. generally in sup. Former city employee sued supervisors, mayor, city, and other officials for, inter alia, 
racial discrimination in violation of 42 U.S.C. §§ 1981 and 1983, and the New Jersey Law Against Discrimination (NJLAD). 
Granting in part and denying in part defendants’ motions for summary judgment, the court held, in part, that material factual 
issues existed as to whether the reasons given for having passed plaintiff over for a position as a city police officer were 
pretextual, and whether supervisors were liable for having aided and abetted other defendants’ alleged violations of the 
NJLAD. Santiago v. City of Vineland, 107 F.Supp.2d 512, 544.
 

D.N.J.1999. Subsec. (b) cit. in case cit. in disc. and cit. generally in case quot. in disc. A communications operator for the 
city police department sued the department and individual officers for “hostile work environment” sexual harassment under 
the “aiding and abetting” section of the New Jersey Law Against Discrimination, citing officers’ involvement in an allegedly 
inadequate departmental investigation of plaintiff’s internal complaint. This court granted the individual officers summary 
judgment, holding, inter alia, that no reasonable jury could find that they substantially assisted department’s alleged unlawful 
conduct. Mobley v. City of Atlantic City Police Department, 89 F.Supp.2d 533, 542, 543.
 

D.N.J.1999. Subsec. (b) quot. in disc. and quot. in case quot. in disc. Female corrections officer sued county for federal civil 
rights violations and violations of the New Jersey Law Against Discrimination (LAD), arguing that county was liable for the 
harm sustained as a result of a male supervisor’s sexual harassment. Entering summary judgment for county, the court held, 
in part, that the conduct complained of occurred during supervisor’s diabetic episodes and constituted incidental touching, 
rather than sexual harassment; that, even if officer had established some sex-based animus in supervisor’s actions, a 
supervisor who sexually assaulted a subordinate could not be said to be acting within the scope of his employment; that 
county was not negligent in failing to stop supervisor; and that county was not liable under the LAD for aiding and abetting 
supervisor’s actions or providing him substantial assistance or encouragement. Whitaker v. Mercer County, 65 F.Supp.2d 
230, 246-247, affirmed 251 F.3d 155 (3d Cir.2000).
 

D.N.J.1998. Subsec. (b) cit. in headnote, quot. in sup. and cit. in case cit. in sup. Hospital employee and his wife sued 
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hospital and its director of emergency services for violations of Title VII and the New Jersey Law Against Discrimination. 
This court granted defendants’ motion to dismiss, rejecting plaintiff wife’s assertion that the court must make a finding of 
fact that defendant director did not have a discriminatory intent in order to accept her argument that the director did not have 
individual liability under the statute and that a fact issue existed. Jones v. Jersey City Medical Center, 20 F.Supp.2d 770, 770, 
774, 775.
 

E.D.N.Y.

E.D.N.Y.2018. Subsec. (b) cit. in case cit. in disc. Dental-supplies distribution company filed various claims, including 
aiding and abetting tortious interference with business expectancy, against competitors, alleging that defendants conspired to 
exclude plaintiff from the market and took overt acts such as initiating a boycott of plaintiff’s distribution partners to further 
that conspiracy. This court granted in part defendants’ motions for summary judgment, finding that Texas law applied to 
plaintiff’s aiding-and-abetting claim and that Texas would not recognize such a claim in this context. In determining that 
there was a conflict of laws as to the three potential jurisdictions for that claim, the court explained that Texas law was 
unclear as to aiding-and-abetting torts other than breach of fiduciary duty, and cited Texas caselaw that discussed 
Restatement Second of Torts § 876(b), declined to adopt it, and noted that, even if it applied it here, the purpose of § 876(b) 
was to deter antisocial or dangerous behavior, suggesting Texas would not apply aiding-and-abetting liability to a claim for 
tortious interference with business expectancy. SourceOne Dental, Inc. v. Patterson Companies, Inc., 310 F.Supp.3d 346, 
367.
 

E.D.N.Y.2009. Quot. in case quot. in sup. After a Canadian citizen who resided in Israel was killed in a terrorist attack on a 
Jerusalem bus, his family sued international financial institution that was headquartered in Switzerland and had offices in 
Israel and the United States, alleging that defendant provided services for an organization that financially supported the 
terrorist group responsible for the attack. Granting defendant’s motion to dismiss plaintiff’s claim that defendant aided and 
abetted an act of international terrorism in violation of federal law, this court held, inter alia, that defendants’ alleged actions 
in performing three wire transfers for the organization failed to establish “substantial assistance” of the sort required to 
support an aiding-and-abetting claim. Goldberg v. UBS AG, 660 F.Supp.2d 410, 425.
 

E.D.N.Y.2006. Quot. in sup., subsec. (b) quot. in sup. Injured victims, along with the estates and family members of 
deceased victims, of terrorist attacks in Israel sued financial institution for providing services to Islamic charitable 
organizations that allegedly financed terrorists who carried out the attacks. This court granted defendant’s motion to dismiss 
plaintiffs’ claim that defendant aided and abetted murder or serious bodily injury in violation of the Anti-Terrorism Act, with 
leave to amend if plaintiffs could assert some action or inaction on the part of defendant beyond the knowing maintenance of 
accounts for the organizations and the intentional processing of transfers to and from those accounts that plaintiffs alleged in 
the complaint. The court reasoned that such allegations alone were insufficient to demonstrate that defendants substantially 
assisted or encouraged terrorists to conduct the attacks. Weiss v. National Westminster Bank PLC, 453 F.Supp.2d 609, 613, 
621.
 

E.D.N.Y.2005. cit. in case cit. in sup., subsecs. (a)-(c) cit. and quot. in sup., com. (d) quot. in case quot. in sup. United States 
citizens injured in and survivors of United States citizens killed in suicide bombing in Israel sued Jordanian bank under 
federal Anti-Terrorism Act and asserted a claim for intentional infliction of emotional distress, alleging that the bank 
knowingly provided terrorist organizations with financial services and other support. After denial of preliminary injunction, 
this court denied bank’s motion to dismiss, holding, inter alia, that bank’s intentional creation and administration of a death 
and dismemberment benefit plan for families of suicide bombers created an incentive for suicide bombings, and bank’s active 
involvement with this incentive was sufficient for liability under the Anti-Terrorism Act. Furthermore, the bank’s criminal 
acts in violation of the Act and its breach of independent duties to third persons were sufficient to establish secondary 
liability under Restatement Second of Torts § 876(c). Linde v. Arab Bank, PLC, 384 F.Supp.2d 571, 583-585.
 

E.D.N.Y.2003. Cit. generally in disc., com. (d) quot. in disc. Chapter 11 debtor brought an adversary proceeding against 
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lender that had provided financing for debtor’s business, alleging, in part, that defendant aided and abetted debtor’s principals 
in breaching their fiduciary duty to debtor. The bankruptcy court dismissed. Affirming, this court held, inter alia, that the 
complaint failed to identify any affirmative act of participation on the part of defendant in the principals’ breach of their 
fiduciary duties to debtor. The court said that debtor’s efforts to hold defendant accountable for encouraging or inducing 
principals to expand the scope of their fraud were unavailing because the fraudulent scheme was well underway before 
defendant had any knowledge of it, and the principals required no encouragement or inducement to defraud creditors or 
breach the duties of loyalty they owed debtor. In re Sharp International Corp., 302 B.R. 760, 775, 777, affirmed 403 F.3d 43 
(2d Cir.2005).
 

E.D.N.Y.1996. Cit. in disc. Survivors of individuals who were killed by illegal handguns sued handgun manufacturers on 
theories of product liability, fraud, and collective liability for negligent marketing. Defendants moved for summary judgment. 
Granting in part and denying in part the motion, the court held that compliance with state and federal statutes and regulations 
did not necessarily mean that defendants were not negligent; that plaintiffs could not sustain their fraud claim; that handguns 
that were not equipped with an antitheft device to prevent them from falling into the hands of people of other than their 
rightful owners were not defectively designed and unreasonably dangerous, and the marketing of such handguns did not 
constitute an ultrahazardous activity; that New York law would determine the question of defendants’ collective liability; and 
that material factual issues existed as to whether plaintiffs would be able to recover under theories of alternative or market 
share liability. Hamilton v. Accu-Tek, 935 F.Supp. 1307, 1327.
 

E.D.N.Y.1995. Coms. (a) and (e) cit. in sup. Assignee and licensee of related patents claiming an eyeglass frame with certain 
elastic properties sued competing company for infringement and two individuals for inducement of infringement. When the 
jury returned a verdict finding that the patents were valid, competitor infringed, and individuals induced the infringement, all 
defendants moved for judgment as a matter of law or a new trial. Denying the motion, the court held that the evidence 
supported a finding that the accused eyeglass frames infringed two claims relating to the elasticity of the frames and the yield 
strength of the components. Additionally, the court concluded that the jury was properly instructed that it could find 
individual defendants liable for inducement where they knew of an infringement controversy and intended to cause 
competitor to commit acts constituting patent infringement. CVI/Beta Ventures, Inc. v. Tura LP, 905 F.Supp. 1171, 1196, 
reversed in part, vacated in part 112 F.3d 1146 (Fed.Cir.1997).
 

E.D.N.Y.Bkrtcy.Ct.

E.D.N.Y.Bkrtcy.Ct.2006. Subsec. (b) cit. in case quot. in disc. Trustee of bankruptcy estate of corporation that owned and 
operated automobile dealership sued, among others, automobile manufacturer, lender, and accountants for, in part, aiding and 
abetting breach of fiduciary duty by debtor’s dealer-principal. This court denied manufacturer’s and lender’s motions to 
dismiss the claim, stating that the complaint sufficiently alleged that manufacturer and lender had actual knowledge that 
principal-dealer intended to breach his duties by managing debtor for manufacturer’s benefit so as to permit manufacturer to 
offload excess vehicles on debtor, since the agents of those defendants were allegedly present at a meeting where the scheme 
to defraud was hatched. The court, however, granted accountants’ motion to dismiss the claim, since the complaint failed to 
allege that accountants had actual knowledge of the scheme to defraud. In re Monahan Ford Corp. of Flushing, 340 B.R. 1, 
43.
 

S.D.N.Y.

S.D.N.Y.2017. Subsec. (b) quot. in case quot. in sup. Public-school teacher who reported that two of her students were 
possible victims of neglect filed a § 1983 claim against city and others, alleging that, although she requested that her identity 
remain confidential, students’ mother learned that she was the one who filed the report and physically assaulted her. This 
court granted in part defendants’ motion to dismiss, holding that plaintiff failed to state a claim that defendants were liable 
for aiding and abetting mother under a “state-created danger” theory. The court pointed out that, under Restatement Second 
of Torts § 876, civil aiding-and-abetting liability required a defendant to know of a breach of duty and to provide substantial 
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assistance of encouragement of such breach, and reasoned that, here, the only specific action that might have revealed 
plaintiff’s identity to mother was defendants’ subpoena of her; there was no plausible allegation that defendants affirmatively 
encouraged mother to attack plaintiff or disclosed her identity without authority or for an improper purpose. Golian v. New 
York City Administration for Children Services, 282 F.Supp.3d 718, 730.
 

S.D.N.Y.2017. Subsec. (b) cit. in sup.; com. (d) quot. in sup. In an action arising from the bankruptcy of company that was 
found to have been operated as part of a fraudulent scheme, group of investment funds that lost money buying debt securities 
in company sued executive and financial institutions that provided commercial and investment-banking services to company, 
alleging that defendants aided and abetted company in making negligent misrepresentations to plaintiff. This court denied in 
part defendants’ motion to dismiss, holding that plaintiff adequately stated a claim for aiding and abetting negligent 
misrepresentation. The court cited Restatement Second of Torts § 876, which permitted liability for aiding and abetting 
negligent acts, in reasoning that New York courts would recognize a claim for aiding and abetting negligent 
misrepresentation. Silvercreek Management, Inc. v. Citigroup, Inc., 248 F.Supp.3d 428, 454, 455.
 

S.D.N.Y.2015. Subsec. (b) cit. in sup. As part of a wider action, publishers brought a counterclaim for copyright infringement 
against former retailer of publishers’ e-books, in connection with an announcement that defendant posted on its website 
before ceasing operations, in which it advised customers that they could use information and tools available on the Internet to 
strip digital-rights-management (DRM) protection from e-books purchased from defendant as long as they did so for personal 
use. This court granted retailer’s motion to dismiss that counterclaim, holding that, even if retailer’s customers infringed 
publishers’ copyrights by stripping DRM protection from publishers’ e-books, copying the e-books, and distributing the 
copies to others, publishers failed to allege that retailer knew of the illegal distribution or materially contributed to it. The 
court cited Restatement Second of Torts § 876 in explaining that a person was liable for contributory infringement as a 
secondary infringer if he or she provided “substantial assistance” to the direct infringer. Abbey House Media, Inc. v. Apple 
Inc., 66 F.Supp.3d 413, 420.
 

S.D.N.Y.2009. Cit. in sup.; cit., quot., and adopted in cases cit. and quot. in sup.; subsec. (a) quot. in case quot. in sup.; 
subsec. (b) cit. in case quot. in sup. and quot. in ftn.; subsec. (c) quot. in ftn.; com. (d) quot. in case quot. in sup. Recovery 
trust that was formed to prosecute bankrupt corporation’s claims against numerous entities that allegedly assisted 
corporation’s officers in perpetrating a massive financial fraud against corporation sued 26 banks and 22 affiliated investment 
banks, alleging that defendants helped to structure certain co-borrowing facilities that played a role in corporation’s collapse. 
Denying in part defendants’ motion to dismiss, this court held, inter alia, that aiding and abetting fraud was a valid claim 
under substantive Pennsylvania law, which was applicable to this action; while the Pennsylvania Supreme Court had not 
directly ruled on the issue, its adoption of Restatement Second of Torts § 876 permitted recognition of a tort for both aiding 
and abetting breach of fiduciary duty and aiding and abetting fraud. Adelphia Recovery Trust v. Bank of America, N.A., 624 
F.Supp.2d 292, 310-312.
 

S.D.N.Y.2008. Cit. in case cit. and quot. in sup., subsec. (b) cit. in case cit. in ftn. Recovery trust established for Chapter 11 
debtor corporation allegedly looted by its senior officers sued various commercial banks and investment bank affiliates that 
dealt with officers, claiming, among other things, that banks aided and abetted officers’ breach of their fiduciary duties to 
debtor. The bankruptcy court denied defendants’ motion to dismiss plaintiff’s claim for aiding and abetting a breach of 
fiduciary duty. Affirming that portion of the decision, this court held, inter alia, that the Pennsylvania Supreme Court would 
recognize such a cause of action, which at least one Pennsylvania appellate court had found was within Restatement Second 
of Torts § 876, and was viable. Adelphia Recovery Trust v. Bank of America, N.A., 390 B.R. 64, 77.
 

S.D.N.Y.2007. Cit. in sup. (general cite). Hedge-fund investors brought securities-fraud class action against law firm and one 
of its partners, alleging that defendants aided and abetted the hedge funds in their purported fraud, breaches of fiduciary duty, 
and negligence. Granting defendants’ motion to dismiss, this court held, inter alia, that the complaint was devoid of any 
allegations tending to show that defendants actually knew of the underlying torts committed by the hedge funds in operating 
a Ponzi scheme, or that defendants gave substantial assistance to the hedge funds in perpetrating the torts, as required by an 
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aiding-and-abetting claim under both Connecticut and New York law. In re Bayou Hedge Funds Investment Litigation, 472 
F.Supp.2d 528, 532.
 

S.D.N.Y.2006. Cit. in ftn. In consolidated multidistrict litigation, county and county water authority sued gasoline producers, 
seeking relief from alleged contamination of groundwater as a result of producers’ use of the gasoline additive methyl tertiary 
butyl ether (MTBE). Plaintiffs moved to be allowed to sue all defendants under a theory of either concurrent wrongdoing or 
market-share liability. This court denied the motion in part, holding that although plaintiffs could proceed under an 
alternative theory, such as market-share theory or commingled-product theory of market-share liability when they were 
unable to identify the party responsible for contaminating a particular well, they could not rely on the theory of concurrent 
wrongdoing. The court noted that, in prior MTBE litigation, this court had refused to rule out a concert-of-action theory of 
liability. In re Methyl Tertiary Butyl Ether (“MTBE”) Products Liability Litigation, 447 F.Supp.2d 289, 293.
 

S.D.N.Y.2006. Subsec. (b) cit. generally in ftn. A group of 87 investors from various countries brought, in part, a claim of 
aiding and abetting fraud under New York law against fund managers, officers, and administrators to recover losses 
stemming from the liquidation of two hedge funds in which plaintiffs held shares. Granting in part defendants’ motion to 
dismiss, this court held, inter alia, that plaintiffs failed to adequately allege the actual knowledge necessary to sustain an 
aiding-and-abetting claim, and instead merely attempted to impute constructive knowledge to certain defendants, which was 
insufficient for such a claim. Pension Committee of University of Montreal Pension Plan v. Banc of America Securities, 
LLC, 446 F.Supp.2d 163, 201.
 

S.D.N.Y.2005. Quot. in sup., cit. in ftn., com. (b) and illus. 2 cit. in ftn. Several municipalities and water suppliers brought 
consolidated multidistrict action against gasoline producers, seeking relief from actual or possible groundwater contamination 
from producers’ use of the gasoline additive methyl tertiary butyl ether (MTBE). Denying several defendants’ motions to 
dismiss, the court examined several theories of collective liability, including the theory of concert of action as embodied in 
Restatement Second of Torts § 876. The court said that express agreement among defendants was not required for liability to 
attach under this theory; a mere, tacit understanding between them was sufficient. The court then ruled that certain plaintiffs 
could apply this theory against certain defendants. In re Methyl Tertiary Butyl Ether (MTBE) Products Liability Litigation, 
379 F.Supp.2d 348, 372, 373.
 

S.D.N.Y.2005. Quot. and cit. in disc., cit. in ftn. Italian corporation’s Extraordinary Commissioner brought claims for fraud, 
breach of fiduciary duty, and aiding and abetting fraud and breach of fiduciary duty, among others, against corporation’s 
former auditors, alleging, inter alia, that defendants did not investigate, and even participated in, massive fraud by 
corporation insiders resulting in $10 billion in waste and theft from corporation. Granting in part and denying in part 
defendants’ motions to dismiss, this court held, inter alia, that Illinois law recognized an aiding-and-abetting claim for breach 
of fiduciary duty and fraud, and, in any event, knowingly assisting another to commit fraud gave rise to civil liability under 
Illinois law, regardless of whether it was called fraud or aiding and abetting fraud. In re Parmalat Securities Litigation, 377 
F.Supp.2d 390, 413.
 

S.D.N.Y.2005. Subsecs. (a) and (b) cit. in disc. Residents of communities in the vicinity of former pesticide-manufacturing 
plant in Bhopal, India, sued parent corporation of subsidiary that owned the plant and parent’s former CEO, seeking to hold 
defendants liable for acting in concert with subsidiary to cause, conceal, or exacerbate pollution at the plant. Dismissing in 
part, this court held that, even if piercing the corporate veil were not the proper test for holding a parent liable, plaintiffs’ 
claim here failed for lack of evidence of concerted action. The court concluded that defendants’ role was not significant 
enough to meet the requirements for concerted-action liability, and there was no underlying wrongdoer with which 
defendants could have acted in concert, since subsidiary was making efforts to discover and remediate the pollution, rather 
than cause, exacerbate, or conceal it. Sahu v. Union Carbide Corp., 418 F.Supp.2d 407, 414.
 

S.D.N.Y.2003. Subsec. (a)(6) cit. in disc. Plaintiffs filed complaint alleging, in part, defamation and libel per se. Denying 
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plaintiffs’ motion for partial summary judgment, the court held, inter alia, that a genuine issue of material fact existed as to 
whether defendant, who maintained that he did not know that he was assisting in the circulation of defamatory fliers, had the 
requisite knowledge of the tortious acts to be held jointly and severally liable for concerted action. Boggs v. Die Fliedermaus, 
LLP, 255 F.Supp.2d 291, 293.
 

S.D.N.Y.2001. Cit. in sup. Private well owners brought class action seeking relief from contamination or threatened 
contamination of their wells by petroleum companies’ use of gasoline additive methyl tertiary butyl ether (MTBE). 
Following consolidation of the multi-district litigation, petroleum companies moved for dismissal. Denying the motion in 
part, this court held, inter alia, that where plaintiffs alleged tortious acts pursuant to a common plan, the court would not 
exclude the concert-of-action theory as a possible basis of liability without further discovery. In re Methyl Tertiary Butyl 
Ether Products (“MTBE”) Liability Litigation, 175 F.Supp.2d 593, 620, 632.
 

S.D.N.Y.1998. Subsec. (b) quot. in disc. A nonprofit art museum sued a drawee bank and a depository bank arising from 
payment on a forged check. Plaintiff asserted a claim against the depository bank for aiding and abetting the theft of the 
proceeds of the check. This court determined that neither defendant was liable to plaintiff in connection with the loss of 
proceeds of the check. The court held, inter alia, that the depository bank did not have actual knowledge that the check was 
part of any scheme to defraud the museum, and therefore it could not be held liable for aiding and abetting the theft of the 
proceeds of the check. Fundacion Museo De Arte v. CBI-TDB Union Bancaire, 996 F.Supp. 277, 293, affirmed 160 F.3d 146 
(2d Cir.1998).
 

S.D.N.Y.1996. Cit. in case cit. in disc., subsec. (b) quot. in disc. and cit. in case quot. in disc. Investors who were defrauded 
by an unregistered commodities trader sued brokerage firms for aiding and abetting a breach of fiduciary duty. The court 
dismissed the complaint. Denying plaintiffs’ motion to amend their complaint, the court held that actual knowledge of the 
fiduciary’s breach was required to impose liability on an aider and abettor under New York law; thus, plaintiffs’ claim was 
legally insufficient because of its reliance on defendants’ constructive knowledge of the breach to support liability. Kolbeck 
v. LIT America, Inc., 939 F.Supp. 240, 247.
 

S.D.N.Y.1996. Subsec. (b) cit. in sup. and cit. in case quot. in sup., com. (d) cit. in sup., illus. 9 quot. in sup. Customers that 
discovered that debtor had wrongfully diverted their funds and engaged in check-kiting while operating its check-cashing and 
payroll distribution business brought an action for, in part, aiding-and-abetting liability against banks with which debtor had 
maintained checking accounts. Granting the banks’ motion to dismiss the aiding-and-abetting claim, the court held, inter alia, 
that the customers’ allegations that the banks, in order to generate fees from debtor, provided debtor with their banking 
services on flexible terms and that this assistance allowed debtor to convert the customers’ property, breach its alleged 
fiduciary duty to the customers, and commit fraud were not sufficient to show that the banks substantially assisted in debtor’s 
wrongdoing so as to render them liable under New Jersey’s civil standard for aiding and abetting. Pereira v. United Jersey 
Bank, N.A., 201 B.R. 644, 671.
 

S.D.N.Y.1995. Subsecs. (a) and (b) quot. in disc. Brokerage firm sued investor to recover sums allegedly due and owing. 
Investor counterclaimed and filed third-party complaint against its investment advisor alleging, inter alia, that defendants 
conspired to commit Rule 10(b)-5 violations. Brokerage firm moved to dismiss on the ground that conspiracy liability, like 
aider and abettor liability, was prohibited under the Rule. Granting in part and denying in part the motion, the court held that 
despite the differences between conspiracy and aider and abettor liability, neither one was permitted under Rule 10(b)-5. 
Kidder Peabody & Co., Inc. v. Unigestion Intern., 903 F.Supp. 479, 497.
 

S.D.N.Y.1994. Cit. and quot. in sup., subsec. (b) quot. in part in sup. Victims of an allegedly fraudulent scheme to offer 
health insurance to individuals who were uninsurable due to preexisting medical conditions sued the providers of 
“precertification” services and others, asserting various claims including one for aiding and abetting fraud. Granting the 
defendants’ summary judgment motions, this court held, inter alia, that, under California law, the service providers could not 
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be held liable for aiding and abetting fraud, since they had no actual knowledge of the allegedly fraudulent scheme. In re 
Consolidated Welfare Fund ERISA Litigation, 856 F.Supp. 837, 842, 843.
 

S.D.N.Y.1994. Subsec. (b) cit. in case cit. in ftn. Limited partner sued bank on partnership’s behalf, alleging, among other 
claims, that bank aided and abetted general partner’s defrauding of partnership by knowingly advancing construction loan 
funds to general partner in a manner permitting him to divert the funds from the property development for which they had 
been allocated. The court granted defendant summary judgment, holding that the facts unearthed by extensive discovery did 
not permit a reasonable inference that bank knowingly risked over $14 million to permit general partner to defraud his 
partners by converting loan proceeds. Laro, Inc. v. Chase Manhattan Bank (Nat. Ass’n), 866 F.Supp. 132, 138-139.
 

S.D.N.Y.1988. Subsec. (b) cit. in disc., com. (d) quot. in disc. Real estate developers sued a builder for unauthorized copying 
of the plaintiffs’ architectural plans and sued the realty company that brokered the land sale contract for the builder, alleging 
that it was liable for contributory infringement based on its knowledge that the deal involved an ongoing copyright 
infringement. The court granted the realty company’s motion for summary judgment, holding that because the realtor 
exercised no control over the infringing activities, the vicarious liability theory of copyright law was not applicable, and 
because the realtor was not substantially involved in the infringement, the doctrine of contributory infringement was also 
inapplicable. Demetriades v. Kaufmann, 690 F.Supp. 289, 294.
 

S.D.N.Y.1985. Cit. in disc. The plaintiff purchased automobiles from a manufacturer and sold them to an independent 
franchise dealer. When the dealer converted several automobiles, the plaintiff suspended its financing. Pursuant to its 
agreement with the plaintiff, the manufacturer repurchased the unsold vehicles, and the dealer was terminated. The plaintiff 
sued the dealer and the manufacturer. It alleged that the manufacturer had a fiduciary duty to inform the plaintiff that the 
dealer was planning to terminate his franchise and that the manufacturer was liable for failing to control the dealer. This court 
granted in part the motion to dismiss, holding that the manufacturer had no duty to disclose information about a third party. 
The court held, however, that questions of material fact precluded dismissing the plaintiff’s claim that the manufacturer 
should have disclosed its premonitions concerning the dealer’s conversion. Beneficial Commercial Corp. v. Murray Glick 
Datsun, 601 F.Supp. 770, 773.
 

S.D.N.Y.1984. Quot. in sup., cit. generally, com. (d) cit. in sup., com. (d) cit. in ftn. The successor in interest to a real estate 
investment trust sued the purchasers of the trust assets to impose liability as aiders and abettors of an alleged breach of 
fiduciary duty and as constructive trustees of property sold to them in violation of the sellers’ fiduciary duties as trustees. The 
district court granted defendants’ motion for summary judgment in part, holding that defendant purchasers could not be held 
liable for aiding and abetting because plaintiff had failed to show that defendants had actual knowledge of the alleged breach 
of fiduciary duty; however, defendants could be subject to a duty of restitution if they had notice of a breach of duty. 
Terrydale Liquidating Trust v. Barness, 611 F.Supp. 1006, 1015, 1027, 1029, 1030.
 

S.D.N.Y.1980. Cit. in sup. The plaintiffs, as purchasers of a corporation’s common stock, brought this class action against the 
corporation’s directors for fraud when the Securities and Exchange Commission suspended trading in the company’s stock. 
The defendants included the “outside directors” of the company who met with the rest of the board of directors infrequently 
and apparently knew nothing about the improprieties of the “inside directors.” The outside directors argued that the plaintiffs’ 
complaint failed, as a matter of law, to state a claim against them under federal securities law and should be dismissed. The 
court held that the test for aider-abettor liability required fraud by the primary violator, knowledge of the fraud by the 
aider-abettor, and substantial assistance. The court found that the plaintiff’s complaint was deficient as to the outside 
directors because it alleged mere nonfeasance, and inaction did not amount to knowledge of, or substantial assistance in, the 
fraud. The court dismissed the complaint against the outside directors. Greene v. Emersons, Ltd., 86 F.R.D. 66, 72.
 

S.D.N.Y.1980. Com. (d) cit. in disc. Trustees of an insolvent corporation brought an action against the corporation’s 
independent accounting firm alleging through various claims that, if not for misleading financial statements, the officers of 
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the corporation would not have been able to commit fraud and mismanage the corporation. Among these claims the trustee 
specifically alleged that the defendant accounting firm, by recklessly preparing the financial statements, aided and abetted the 
officers in their perpetration of fraud. Although recklessness may sometimes satisfy the knowledge requirements of aider and 
abettor liability, this requirement was not satisfied because the fraud committed by the officers was not a direct, foreseeable 
consequence of the recklessly prepared statements. As to this claim, the court granted summary judgment in favor of the 
defendant. In re Investors Funding Corp., Etc., 523 F.Supp. 533, 542, reargument denied 36 B.R. 1019 (1983).
 

S.D.N.Y.Bkrtcy.Ct.

S.D.N.Y.Bkrtcy.Ct.2010. Subsec. (b) quot. in sup., cit. in cases cit. in sup. Chapter 11 debtor’s official committee of 
unsecured creditors brought adversary proceeding against debtor’s current and former officers and directors, among others, 
seeking to avoid debtor’s prepetition transfers of certain compensation to defendants. Granting defendants’ motions to 
dismiss, this court held, among other things, that plaintiff failed to state a claim for aiding and abetting a breach of fiduciary 
duty; plaintiff failed to allege either that defendants had knowledge that the primary party’s conduct was a breach of duty or 
that defendants substantially assisted or encouraged the primary party in carrying out the tortious act, two essential elements 
of a valid cause of action for aiding and abetting breach of fiduciary duty under Ohio law. In re Hydrogen, L.L.C., 431 B.R. 
337, 351.
 

S.D.N.Y.Bkrtcy.Ct.2004. Cit. in disc. Debtor limited liability company’s Chapter 7 trustee brought adversary proceeding 
against debtor’s members and insiders and a bank that loaned money to debtor, alleging fraudulent transfers and the artificial 
prolongation of debtor’s corporate life, resulting in debtor’s deepening insolvency. This court dismissed trustee’s cause of 
action against bank for aiding and abetting debtor’s debt and insolvency, holding that this claim did not identify any 
underlying tortious conduct because the mere continuation of debtor’s operations did not violate a legal duty. Without a 
primary violation, there was no wrongdoing to aid and abet. In re Global Service Group LLC, 316 B.R. 451, 462.
 

S.D.N.Y.Bkrtcy.Ct.1998. Subsec. (b) cit. in disc. Chapter 7 trustee brought action to recover postpetition payments made 
from debtor to creditor, alleging that these payments were fraudulent transfers made in an attempt to pay down creditor’s 
prepetition debt. Among other things, trustee argued that creditor’s vice president was liable for aiding and abetting debtor’s 
breach of fiduciary duty. Dismissing this claim, the court held, in part, that liability did not attach to vice president because 
he did not have actual knowledge of debtor’s bankruptcy; therefore, he could not have known that debtor and its officers were 
breaching their fiduciary duties by paying off creditor’s prepetition claims in violation of applicable bankruptcy law. In re 
Centennial Textiles, Inc., 227 B.R. 606, 612.
 

S.D.N.Y.Bkrtcy.Ct.1996. Cit. in disc. A Chapter 11 trustee sued to enjoin debtors’ equity holders from allegedly violating an 
automatic stay by pursuing claims against debtors’ insiders that allegedly belonged to the bankruptcy estate. Among other 
claims, equity holders asserted acts of mismanagement, waste, and breach of fiduciary duty that resulted in the dissipation of 
the limited partnership’s assets. This court granted in part and denied in part the trustee’s motion, holding, inter alia, that once 
bankruptcy ensued, these claims became property of the estate, and the trustee only could assert them. It noted that since both 
New York and Delaware recognized claims for aiding and abetting, the corporation could also sue third parties who aid and 
abet insiders’ wrongful conduct. In re Granite Partners, L.P., 194 B.R. 318, 328.
 

E.D.N.C.

E.D.N.C.2015. Cit. in sup. and cit., quot., and adopted in cases cit. and quot. in sup.; subsecs. (a), (b), and (c) cit. and quot. in 
sup.; com. (c) cit. and quot. in sup.; coms. (d) and (e) quot. in sup. Former employee who developed mesothelioma as a result 
of exposure to asbestos cement pipe at the place of his employment sued producer of the pipe, seller of the pipe, and seller’s 
parent corporation, alleging, among other things, that parent corporation aided and abetted or engaged in a concert of action 
with producer and seller in negligently manufacturing and selling the pipe. This court granted summary judgment for parent 
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corporation on employee’s aiding and abetting claim, holding that employee’s evidence was insufficient to create genuine 
issues of material fact as to whether parent corporation acted tortiously in concert with or pursuant to a common design with 
producer or seller, whether it provided substantial assistance to producer or seller, or whether its conduct, separately 
considered, constituted a breach of duty to a third person, as required to state such a claim under Restatement Second of Torts 
§ 876. Lee v. Certainteed Corp., 123 F.Supp.3d 780, 796-803.
 

E.D.N.C.Bkrtcy.Ct.

E.D.N.C.Bkrtcy.Ct.2016. Cit. in cases cit. and quot. in disc. Trustee for Chapter 7 debtors, which were headquartered in 
North Carolina and each incorporated in a different state, brought an adversary proceeding against debtors’ operating entities, 
alleging, inter alia, aiding and abetting a breach of fiduciary duty, because defendants’ development of new business ventures 
forced debtors into bankruptcy. This court granted in part defendants’ motion to dismiss as to trustee’s claim against 
defendants regarding debtors that were incorporated in Ohio, and denied the motion to dismiss the claims regarding debtors 
in North Carolina and in Virginia. The court examined caselaw that cited Restatement Second of Torts § 876 in deciding 
whether or not to recognize a claim for aiding or abetting a breach of fiduciary duty. In re American Ambulette & Ambulance 
Service, Inc., 560 B.R. 256, 264, 266, 268.
 

M.D.N.C.Bkrtcy.Ct.

M.D.N.C.Bkrtcy.Ct.2018. Cit. in cases cit. in disc., cit. in case cit. in ftn., cit. in ftn. Trustee of Chapter 7 warranty 
company’s trust brought a lawsuit on behalf of debtor against bank and company that issued warranties, alleging, inter alia, 
that defendants made false representations that the funds were present in the trust’s accounts, and that bank permitted funds 
to be withdrawn against standard banking practices; defendants argued that the false statements were derived from the 
fraudulent conduct of the son of debtor’s president, that the son was debtor’s agent, and that the son’s knowledge and actions 
were imputed onto debtor. This court denied bank’s motion for summary judgment, holding that a reasonable jury could find 
that bank had aided and abetted in the conversion of the trust funds. The court observed that, while North Carolina had not 
yet adopted the theory of aiding and abetting an underlying tort, as outlined by Restatement Second of Torts § 876, the court 
was willing to apply § 876 nonetheless because North Carolina appeared amenable to adopting it and because North Carolina 
had already adopted a version of the theory in a previous version of § 876. In re NC & VA Warranty Company, Inc., 594 
B.R. 316, 355-357.
 

M.D.N.C.Bkrtcy.Ct.2010. Cit. in disc. Chapter 7 corporate debtor’s former officers and directors (movants) filed a motion to 
interpret this court’s settlement order, which approved, over creditors’ objection, the settlement of any claims that debtor’s 
bankruptcy trustee could assert on behalf of debtor against movants. Interpreting the settlement order, this court concluded 
that creditors’ state-court claim against movants for aiding and abetting constructive fraud, if such a cause of action existed 
under North Carolina law, was personal to creditors and could be pursued by them alone, not the trustee; therefore, that cause 
of action was not included in the trustee’s settlement with movants, and creditors had standing to bring it. The court noted 
that a claim for aiding and abetting constructive fraud would necessarily be an individual claim because of the confidential 
relationship required to maintain the claim. In re Bostic Const., Inc., 435 B.R. 46, 67.
 

N.D.Ohio

N.D.Ohio, 2012. Cit. but not fol. in case quot. in sup. Chapter 7 trustee for corporate debtor that was found to have been 
operated as a Ponzi scheme brought an adversary proceeding against lender, among others, asserting claims for, inter alia, 
aiding and abetting breaches of fiduciary duty and theft. After defendant objected to the bankruptcy court’s report and 
recommendation, this court granted in part lender’s motion to dismiss, holding that trustee failed to state claims for aiding 
and abetting, since Ohio did not recognize a cause of action for tortious acts in concert under Restatement Second of Torts § 
876. Bash v. Textron Financial, 483 B.R. 630, 649.
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N.D.Ohio, 2011. Cit. in case quot. in disc., subsec. (b) cit. and quot. in sup. and cit. in ftn., com. (d) quot. in disc. and cit. and 
quot. in ftn., illus. 6 cit. in ftn. Welder who allegedly suffered from neurological injuries caused by manganese poisoning 
sued manufacturers of welding rods, contending that defendants aided and abetted one another’s tortious failure to warn him 
and his employers of the health hazards of exposure to manganese in welding fumes. After the jury returned a verdict for 
plaintiff, defendants moved for judgment as a matter of law on plaintiff’s aiding and abetting claim. Denying defendants’ 
motion, this court held that the jury’s verdict on that claim was based on substantial evidence; each defendant knew that the 
others were breaching their duties by not warning welders of the risks associated with overexposure to the fumes, each 
defendant provided the others with substantial assistance or encouragement in breaching their duty to warn by working 
together at industry-trade-group meetings to devise a common plan to provide inadequate warnings to welders, and proximate 
cause existed because each defendant’s substantial assistance was a substantial factor in causing plaintiff’s injury. Cooley v. 
Lincoln Elec. Co., 776 F.Supp.2d 511, 568, 571, 572.
 

N.D.Ohio, 2007. Subsec. (b) cit. in sup. Uninsured depositors of failed bank sued acquiring bank that entered into a purchase 
and assumption (P & A) agreement with the FDIC as failed bank’s receiver, under which acquiring bank assumed the FDIC’s 
insured-deposit liabilities, and purchased some of failed bank’s assets, but did not assume liability for uninsured deposits. 
This court, inter alia, granted summary judgment for defendant on plaintiffs’ claim that defendant bank aided and abetted the 
FDIC’s alleged breach of fiduciary duty to the uninsured depositors, holding that, even if such a claim existed in Ohio, which 
was questionable, plaintiffs offered no facts showing that defendant had knowledge of the alleged breach of duty besides 
pointing to defendant’s assumption of deposits as part of the P & A agreement. Village of Oakwood v. State Bank and Trust 
Co., 519 F.Supp.2d 730, 740, affirmed 539 F.3d 373 (6th Cir.2008).
 

N.D.Ohio, 2007. Cit. in disc., subsecs. (a) and (b) cit. and quot. in disc., subsec. (a) cit. in ftn., com. (a) quot. in sup., coms. 
(a) and (b) cit. in ftn., coms. (b) and (d) quot. in ftn. In multidistrict litigation involving about 1,775 cases, welders sued, 
among others, heavy-equipment manufacturer, alleging that they inhaled toxic fumes given off by welding rods, and that 
defendant, a huge consumer of welding rods and a large employer of welders, knew that the rods could cause neurological 
injury and conspired with the rods’ manufacturers to conceal the hazards. This court granted summary judgment for 
defendant on plaintiffs’ claims of acting in concert and aiding and abetting, holding, inter alia, that no reasonable jury could 
conclude that defendant acted in accordance with an agreement to cooperate with any other defendant, or gave affirmative 
assistance or encouragement to another defendant to help achieve the alleged goals of concealing information about the 
hazards of welding fumes. In re Welding Fume Products Liability Litigation, 526 F.Supp.2d 775, 806, 807.
 

N.D.Ohio, 2004. Quot. in ftn., subsec. (b) cit. in case quot. in disc. Investor sued bank holding her investment money 
pursuant to a custody agreement whereby bank had no liability for depreciation in value of account, asserting a claim for, 
among other things, aiding and abetting fraud, after she lost all money in the account on a risky investment at the direction of 
her investment advisor. Granting bank’s summary-judgment motion, this court held, inter alia, that, although it was unclear 
whether Ohio recognized common-law claim for aiding and abetting fraud, because there was no evidence that bank had 
either actual knowledge or general awareness of investment advisor’s tortious conduct, as required to find fraud, bank could 
not be found liable. Pavlovich v. National City Bank, 342 F.Supp.2d 718, 735, affirmed 435 F.3d 560 (6th Cir.2006).
 

N.D.Ohio, 2004. Quot. in ftn., subsec. (b) cit. in case quot. in disc. Investor sued bank holding her investment money 
pursuant to a custody agreement whereby bank had no liability for depreciation in value of account, asserting a claim for, 
among other things, aiding and abetting fraud, after she lost all money in the account on a risky investment at the direction of 
her investment advisor. Granting bank’s summary-judgment motion, this court held, inter alia, that, although it was unclear 
whether Ohio recognized common-law claim for aiding and abetting fraud, because there was no evidence that bank had 
either actual knowledge or general awareness of investment advisor’s tortious conduct, as required to find fraud, bank could 
not be found liable. Sekerak v. National City Bank, 342 F.Supp.2d 701, 716.
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N.D.Ohio, 1998. Cit. in headnote, cit. and quot. in sup., cit. in case cit. in sup. Surety that issued security bonds sued 
construction company, bank, accountant, and others for fraud and aiding and abetting, among other claims. This court granted 
in part and denied in part defendants’ motions for summary judgment, holding, inter alia, that fact issues existed on the aiding 
and abetting claim, because there was evidence that defendants may have been aware of, or themselves made, 
misrepresentations to plaintiff concerning either the company’s or the individual defendant’s finances. Aetna Cas. and Sur. 
Co. v. Leahey Const. Co., Inc., 22 F.Supp.2d 695, 696, 703.
 

N.D.Ohio Bkrtcy.Ct.

N.D.Ohio Bkrtcy.Ct.2005. Quot. in sup., com. (a) quot. in sup. Committee of administrative claimants moved for an order 
authorizing suit on behalf of Chapter 11 bankruptcy estate against certain directors and officers of debtor corporation, 
alleging multiple acts of malfeasance that caused corporation’s demise. This court granted the motion, holding, inter alia, that 
committee’s allegations that directors and officers, among other things, deepened the insolvency of the corporation through 
self dealing, and artificially and wrongfully prolonged the company’s existence through the incurrence of spurious debt were 
sufficient to present colorable claims against directors and officers for aiding, abetting, inducing, or participating in negligent 
and intentional breaches of fiduciary duty. In re LTV Steel Co., Inc., 333 B.R. 397, 414.
 

S.D.Ohio,

S.D.Ohio, 2013. Cit. but not fol., cit. in cases cit. and quot. in disc., subsec. (b) cit. in cases cit. and quot. in disc. Borrower 
who executed a promissory note and mortgage on his principal dwelling sued, among others, mortgage broker, lender, and 
two title companies, alleging that broker violated the Ohio Mortgage Broker Act and breached its fiduciary duty to plaintiff 
by engaging in an undisclosed “affiliate relationship” with lender and title companies, and that lender and title companies 
were jointly and severally liable to plaintiff as aiders and abettors of broker’s unlawful conduct. This court granted lender’s 
motion to dismiss and title companies’ motion for judgment on the pleadings, holding that Ohio had never recognized a claim 
under Restatement Second of Torts § 876, and did not, as a matter of law, recognize a claim for “civil” aiding and abetting of 
tortious conduct. Blake v. Wells Fargo Bank, NA, 916 F.Supp.2d 839, 841-843.
 

S.D.Ohio, 2012. Cit. but not fol., cit. in case quot. in disc., subsec. (b) cit. but not fol. and cit. in case quot. in disc. In 
multidistrict litigation, investor that purchased preferred stock in corporation sued co-placement agent on the stock offering, 
alleging that agent aided and abetted corporation in committing a massive fraud that caused the stock to fully lose its value. 
Granting summary judgment for agent, this court held that investor’s claim for aiding and abetting fraud was governed by 
Ohio law, which did not recognize such a cause of action. In re National Century Financial Enterprises, Inc., Investment 
Litigation, 905 F.Supp.2d 814, 833-835.
 

S.D.Ohio

S.D.Ohio, 2009. Cit. and quot. in sup., subsec. (b) cit. in sup. Trust to which the unencumbered assets of bankruptcy debtor 
and its subsidiaries were transferred as part of debtor’s liquidation plan brought a claim for civil aiding and abetting, inter 
alia, against investment bank, alleging that defendant knowingly helped debtor’s principals to breach the fiduciary duties they 
owed to debtor’s subsidiaries. Denying defendant’s motion to dismiss this claim, this court held that the complaint 
sufficiently alleged that defendant knew that debtor’s officers and directors, in an effort to misappropriate funds, were 
breaching their fiduciary duties by causing debtor’s subsidiaries to violate the master indentures, and that defendant 
substantially assisted the officers and directors by concealing their conduct. In re National Century Financial Enterprises, 
Inc., Inv. Litigation, 604 F.Supp.2d 1128, 1154, 1155.
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S.D.Ohio Bkrtcy.Ct.

S.D.Ohio Bkrtcy.Ct.2011. Com. (d) quot. in sup. (cit. as com. on clause (b)). Trustee of litigation trust established through 
Chapter 11 debtor’s confirmation plan brought an adversary proceeding against former trustees of debtor’s employee stock 
ownership plan (ESOP), debtor’s current or former officers or directors, and others, asserting, inter alia, a claim for aiding 
and abetting breaches of fiduciary duty in connection with debtor’s tender offer to purchase its stock from non-ESOP 
shareholders. This court recommended that defendants’ motion to dismiss be denied as to that claim, finding that plaintiff had 
pled sufficient facts from which it could reasonably be inferred that certain defendants had knowledge that the fiduciaries’ 
conduct was a breach of duty and these defendants provided substantial assistance or encouragement to the fiduciaries in 
breaching their fiduciary obligations to debtor. In re Antioch Co., 456 B.R. 791, 874.
 

S.D.Ohio Bkrtcy.Ct.2007. Cit. in sup., subsec. (b) adopted in case quot. in sup. Liquidating trustee in Chapter 11 case 
brought an adversary proceeding against former officers and directors of debtor corporation, asserting, in part, a claim for 
aiding and abetting breaches of fiduciary duties in connection with the structuring and payment of executive retirement 
benefits and, more specifically, those of a former CEO and chairman. Denying defendants’ motions to dismiss this claim, this 
court held that, although the complaint alleged that all of the defendants were fiduciaries in relation to debtor and, thus, there 
was no participation by a nonfiduciary, as required for the cause of action under Ohio law, liquidating trustee at this early 
stage of the case was permitted to plead this claim in the alternative, especially since the court might conclude later that some 
of the defendants were not fiduciaries. In re Amcast Indus. Corp., 365 B.R. 91, 112.
 

D.Or.

D.Or.2015. Quot. in sup., cit. in case quot. in sup., subsec. (a) quot. in case quot. in sup., com. (a) quot. in sup. Chapter 7 
bankruptcy trustee for general partnership that was part of a Ponzi scheme orchestrated by its two partners brought an 
adversary proceeding against debtor’s banks and accounting firm, alleging that defendants aided and abetted, acted in concert 
with, and/or conspired with debtor’s partners and others, causing debtor to incur indebtedness to new investors that it had no 
ability to pay. This court granted in part defendants’ motion to dismiss, with leave to amend, holding that, while plaintiff 
alleged that defendants substantially assisted the partners in breaching fiduciary duties owed to debtor, plaintiff failed to 
indicate which duties were breached. The court cited Restatement Second of Torts § 876 in support of the proposition that a 
person who acted in concert with or gave substantial assistance or encouragement to a fiduciary who breached a duty to a 
third party could be liable for the resulting harm. In re Berjac of Oregon, 538 B.R. 67, 82.
 

D.Or.2002. Com. (e) cit. in sup. Seller of tire chains sued corporate entities and various individuals, including husband and 
wife, for RICO violations, breach of contract, fraud, and conversion in connection with husband’s alleged scheme to 
purchase tire chains with no intent to pay for them. Granting wife’s motion for summary judgment, the court held, inter alia, 
that wife could not be liable for conversion on theory of tort liability for execution of a common plan or design, as there was 
no evidence that she knew of or participated in husband’s scheme regarding tire chains. Cooper Industries, Inc. v. Lagrand 
Tire Chains, 205 F.Supp.2d 1157, 1168.
 

D.Or.2000. Cit. in disc. and in sup., subsecs. (a) and (b) cit. in case cit. in sup. Lodge owner sued town resident and his wife 
for intimidation, intentional infliction of emotional distress, and invasion of privacy after defendants wrote and distributed 
letters advocating violence and threatening plaintiff with bodily harm because of her sexual orientation. Entering partial 
judgment for plaintiff, the court held, inter alia, that even though defendant/wife was a somewhat less active participant than 
her husband, she was jointly liable as one acting in concert. Simpson v. Burrows, 90 F.Supp.2d 1108, 1127.
 

E.D.Pa.

E.D.Pa.2019. Quot. in case quot. in sup. Sibling who was pushed out of family business sued brother who remained with 
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business, business, brother’s wife, and brother’s lawyer, alleging, among other things, breach of fiduciary duty and aiding 
and abetting breach of fiduciary duty. This court granted in part defendants’ motion to dismiss, holding that plaintiff could 
not state a claim for aiding and abetting against brother, business, or wife, because brother was the principal alleged to be 
liable for breach of fiduciary duty and plaintiff alleged no conduct specific to business or wife that could satisfy the elements 
of aiding and abetting under Restatement Second of Torts § 876. The court denied the motion as to lawyer, however, finding 
that lawyer could potentially be found liable for aiding and abetting brother’s breach of a fiduciary duty owed to plaintiff. 
Meyer v. Delaware Valley Lift Truck, Inc., 392 F.Supp.3d 483, 497.
 

E.D.Pa.2018. Cit. and quot. in cases cit. and quot. in sup.; subsec. (a) cit. in sup. Real-estate investor that lost investment 
funds in an attempt to purchase commercial property brought an action against, among others, law firm that employed seller’s 
real-estate attorney, alleging that defendant was liable under a theory of respondeat superior for conspiring to commit fraud 
with seller and for aiding and abetting fraud by inflating the property appraisal amount, misrepresenting the sale price, 
orchestrating an internal transfer of property, and concealing proposed zoning ordinances. This court denied in part 
defendant’s motion for summary judgment, holding, inter alia, that there was a genuine issue of material fact as to whether 
attorney provided substantial assistance to seller in committing fraud against plaintiff. The court explained that Pennsylvania 
recognized a viable civil claim for aiding and abetting fraud under Restatement Second of Torts § 876, and determined that, 
here, a jury could reasonably conclude that attorney aided and abetted seller’s fraudulent misrepresentations to plaintiff. 
Kilbride Investments Limited v. Cushman & Wakefield of Pennsylvania, Inc., 294 F.Supp.3d 369, 384.
 

E.D.Pa.2018. Subsec. (b) cit. in sup. Employer sued former employee, competitor, and competitor’s CEO, who was also 
employee’s romantic partner, alleging that employee passed employer’s trade secrets to CEO and competitor in violation of 
the confidentiality provision contained in her contract with employer. This court denied in part CEO and competitor’s motion 
to dismiss, holding that employer sufficiently stated a claim for aiding and abetting breach of fiduciary duty against CEO and 
competitor under the factors set forth in Restatement Second of Torts § 876. The court pointed to employer’s allegations that 
employee breached her fiduciary duty to employer, that CEO and competitor knew of the breach, and that CEO and 
competitor encouraged and substantially assisted employee in effecting the breach. Teva Pharmaceuticals USA, Inc. v. 
Sandhu, 291 F.Supp.3d 659, 677, 678.
 

E.D.Pa.2016. Cit. in sup. Administrator of patient’s estate sued seller of baby powder and supplier of talc used in the baby 
powder, alleging that patient’s use of the baby powder caused her to develop ovarian cancer and led to her death. This court 
denied defendants’ motion to dismiss, holding, among other things, that plaintiff alleged sufficient facts to state a claim for 
concerted action under Restatement Second of Torts § 876. The court pointed to plaintiff’s allegations that defendants knew 
that the baby powder should have contained a warning about the risk of gynecological cancer, and that defendants performed 
tortious acts, knew of the other’s tortious conduct, and gave assistance and encouragement to one another in accomplishing 
tortious results. Bors v. Johnson & Johnson, 208 F.Supp.3d 648, 658.
 

E.D.Pa.2014. Cit. in ftn. County recorder of deeds, acting in her official capacity on behalf of herself and all other similarly 
situated county recorders of deeds, sought equitable relief compelling mortgage recording system to record all mortgage 
assignments that were or would be registered within the system and pay the attendant recording fees. Granting plaintiff’s 
motion for class certification, this court held, among other things, that the requirement of “superiority” had been met. While 
there was evidence that each recorder had a strong interest in controlling his or her own fee litigation, as evidenced by the 
fact that two other potential class members had filed lawsuits that mirrored this one, that interest was insufficient to outweigh 
the benefits inherent in the class-action device. In making its decision, the court noted that one of the two other lawsuits 
sought to assert similar claims, as well as a claim under Restatement Second of Torts § 876 against defendant and numerous 
other parties. Montgomery County, Pa. ex rel. Becker v. MERSCORP, Inc., 298 F.R.D. 202, 217.
 

E.D.Pa.2014. Subsec. (b) and com. (d) quot. in sup. After a former employee left to co-found a competitor company, 
manufacturer of orthopedic devices brought, among other claims, a claim against competitor for aiding and abetting former 
employee’s breaches of fiduciary duty. This court granted competitor’s motion for summary judgment on manufacturer’s 
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claim for aiding and abetting breaches of fiduciary duty, holding, among other things, that manufacturer set forth no evidence 
that any action by competitor was a substantial factor causing the resulting tort. The court cited Restatement Second of Torts 
§ 876 in noting that liability for aiding and abetting often turned on how much encouragement or assistance was substantial 
enough, and that, here, competitor took no steps whatsoever to facilitate former employee’s breach. Synthes, Inc. v. Emerge 
Medical, Inc., 25 F.Supp.3d 617, 675, 677.
 

E.D.Pa.2013. Cit. in case cit. in sup., com. (a) quot. in sup. Former procurement officer for school district sued school 
superintendent and other school-district employees, asserting various claims arising from alleged improprieties and ensuing 
publicity surrounding school district’s award of a $7.5 million contract for the installation of security cameras. Denying in 
part defendants’ motion to dismiss, this court held that plaintiff sufficiently stated a claim against defendants for aiding and 
abetting, or “concerted action.” The court explained that, having found that plaintiff had adequately stated claims for 
defamation and false-light invasion of privacy against defendants, it also concluded that plaintiff’s complaint sufficiently pled 
that defendants acted in concert with one another in committing the alleged tortious conduct. Byars v. School Dist. of 
Philadelphia, 942 F.Supp.2d 552, 572.
 

E.D.Pa.2007. Subsec. (b) cit. in disc. and sup. and cit. in case cit. in sup. As part of its suit against its former title-issuing 
agent, title-insurance underwriter sought preliminary injunction against agent’s employee for aiding and abetting breach of 
fiduciary duty. After predicting that the Pennsylvania Supreme Court would recognize this tort, this court, while denying the 
injunction, found that plaintiff had demonstrated a reasonable probability of success on the merits of the claim; plaintiff 
showed that employee knew that agent’s principal had breached his duties to certain beneficiaries of escrow funds when he 
failed to maintain the funds separately from operating funds, and that employee had substantially assisted such breach by 
personally transferring funds from the escrow account to the operating account. Chicago Title Ins. Co. v. Lexington & 
Concord Search and Abstract, LLC, 513 F.Supp.2d 304, 317, 318.
 

E.D.Pa.2007. Cit. in ftn. Two former 25% shareholders of closely held corporation, individually and as assignees of 
corporation, sued law firm that represented both corporation and two other 25% shareholders for, in part, aiding and abetting 
breach of fiduciary duty. This court denied defendant’s motion to dismiss, holding, inter alia, that the Pennsylvania Supreme 
Court, if presented with the issue, would recognize the tort of aiding and abetting breach of fiduciary duty. The court 
concluded that plaintiffs satisfied the elements of the tort by alleging, among other things, that other shareholders breached a 
fiduciary duty owed to them and to corporation, that defendant had knowledge of the breach, and that defendant substantially 
assisted or encouraged other shareholders in effecting the breach. Reis v. Barley, Snyder, Senft & Cohen LLC, 484 
F.Supp.2d 337, 351.
 

E.D.Pa.2001. Quot. in sup., cit. in ftn. Alleging violation of his due-process rights during an international child-custody 
dispute, father brought Bivens action against State Department defendants. Denying defendants’ motion to dismiss, this court 
held, inter alia, that genuine issue of material fact existed as to whether defendants’ alleged conduct in assisting in the 
removal of plaintiff’s child from country without pre- or post-deprivation process violated plaintiff’s due-process rights. 
Egervary v. Young, 159 F.Supp.2d 132, 151, 172, 173, reversed 366 F.3d 238 (3d Cir.2004).
 

E.D.Pa.2000. Subsec. (b) cit. in case cit. in disc. African-American employee sued union that had filed grievances on part of 
suspended employees who had participated in a mock lynching by forcing a noose over plaintiff’s head, alleging, in part, that 
union had aided and abetted discrimination in violation of state law. The court denied union’s summary-judgment motion on 
the aiding-and-abetting claim. Granting union’s motion for reconsideration, the court held, inter alia, that processing of 
grievances on behalf of suspended employees could not be viewed as providing substantial assistance to employer’s 
discrimination, and thus could not be deemed “aiding and abetting,” since it grew directly from union’s duty to ensure that its 
members were discharged for just cause only. Jackson v. T & N Van Service, 117 F.Supp.2d 457, 461.
 

E.D.Pa.1995. Quot. in ftn., cit. in disc. Primary insurer sued excess insurer, its parent, and insureds to recover $1 million 
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policy limits paid to victim on insureds’ behalf. As insureds’ assignee, excess insurer sued primary insurer to recover its full 
settlement amount minus $1 million already paid by primary insurer. Primary insurer alleged that defendants engaged in a 
civil conspiracy to injure it, and that excess insurer’s parent company acted in concert with insureds in breaching the duty 
owed by insureds to primary insurer, and the duty owed by excess insurer to primary insurer. This court granted in part 
defendants’ motions to dismiss, holding, inter alia, that since the right to punitive damages under Pennsylvania’s bad faith 
statute was allowed in an action arising under an insurance policy, which was a contract, there was no actionable tort of 
conspiring or taking concerted action to breach a duty of good faith. Greater New York Ins. Co. v. North River Ins. Co., 872 
F.Supp. 1403, 1405, 1408.
 

E.D.Pa.1993. Quot. in disc., subsec. (b) cit. in disc. Bank loaned development company funds that were eventually repaid; 
however, bank, allegedly in reliance upon accounting firm’s letter indicating that there had been no change in borrower’s 
codirector’s financial condition since its last financial report, extended second line of credit to development group which was 
not repaid due to development group codirector’s filing for bankruptcy. Prior to filing for bankruptcy, codirector and his wife 
gave two mortgages on their home to codirector’s father, who refrained from recording mortgages to ensure that development 
company would be able to procure credit line. Among other claims, bank sought to recover damages from and ask for 
imposition of a constructive trust against father under several common law theories, including fraud, negligent 
misrepresentation, civil conspiracy, and aiding and abetting. This court denied in part defendants’ motions for judgment on 
the pleadings, holding, inter alia, that plaintiff adequately pleaded claims of aiding and abetting and civil conspiracy, noting 
that plaintiff must prove at trial that father and his wife knew that their codirector son and his accountants were breaching 
duty owed to plaintiff in misrepresenting his financial health. Constitution Bank v. DiMarco, 155 B.R. 913, 920.
 

E.D.Pa.1993. Cit. in ftn., com. (d) quot. generally in ftn. Trust corporation, as receiver for former savings and loan 
association, filed suit seeking damages against association’s former directors and officers for negligence, gross negligence, 
and breach of fiduciary duty, and against association’s attorneys for negligence, breach of contract, breach of fiduciary duty, 
and aiding and abetting. Denying in part defendant attorneys’ motion to dismiss plaintiff’s aiding and abetting claim, this 
court held, inter alia, that plaintiff stated sufficient facts to make out such a claim because it averred that tortious acts were 
committed by the officer defendants, that the wrongful acts were known to the attorney defendants, and that the attorney 
defendants played substantial and knowing roles in carrying out those acts. Resolution Trust Corp. v. Farmer, 823 F.Supp. 
302, 309.
 

E.D.Pa.1992. Cit. and quot. in disc. An organ manufacturer and seller sued a competing manufacturer and its two distributors 
for, among other claims, false advertising, in violation of the Lanham Act, after one of the distributors disseminated allegedly 
false information about the sound production methods of the organs. Plaintiff settled with the offending distributor before 
trial, and this court, entering judgment for the other defendants, held, inter alia, that plaintiff failed to produce evidence 
sufficient to support its false advertising claim, but that even if it had, its case would still fail because remaining defendants 
could not be held liable on a joint tortfeasor theory. Plaintiff did not show that defendants knew that settling distributor’s 
conduct constituted breach of duty, that defendants provided substantial assistance to settling distributor’s president in 
promulgating or disseminating the allegedly false claims, or that defendants provided any information with knowledge that it 
would be incorporated into settling distributor’s advertising. Allen Organ Co. v. Galanti Organ Builders Inc., 798 F.Supp. 
1162, 1171.
 

E.D.Pa.1992. Subsec. (b) quot. in case quot. in ftn. Plaintiffs suing under the Lanham Act requested reconsideration of grant 
of summary judgment to defendant attorneys on ground that the court failed to consider potential aiding and abetting liability. 
The court denied plaintiffs’ motion for reconsideration, holding that under § 34 of the Lanham Act, secondary liability was 
not available against attorneys representing client that seized goods from plaintiff. It said that common-law aiding and 
abetting theory could not be applied to attorneys’ actions, since there was no express language in the statute providing for 
participant liability, nor was there any language in the Act’s legislative history to indicate that it would include participant 
liability. Electronic Laboratory Supply v. Motorola, 785 F.Supp. 67, 68-69.
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E.D.Pa.1992. Cit. and quot. but dist. Public housing tenants sued national manufacturers and sellers of lead-based paints and 
their trade association, among others, to recover for injuries allegedly sustained as result of exposure to lead-based paint 
applied to their housing units, alleging, inter alia, concert of action and market share liability. Granting defendants’ motion to 
dismiss, this court held that because plaintiffs could not satisfy the causation requirement, since they failed to identify the 
manufacturer of any given lead-based paint applied to a housing unit and the person who acted as the manufacturer’s 
coconspirator, the concert of action theory was inapplicable. The court also rejected plaintiffs’ market share liability 
approach, since all potential manufacturers were not named as defendants and plaintiffs could not show that at least one of 
defendants must have been the tortfeasor responsible for their harm. Hurt v. Philadelphia Housing Authority, 806 F.Supp. 
515, 531.
 

E.D.Pa.1989. Quot. in disc. Homeowners who used water contaminated by polychlorinated biphenyls (PCBs) sued their 
water pump manufacturer and the manufacturers of the pump’s component parts for personal injuries arising from exposure 
to PCBs. Among the counts included in plaintiffs’ amended complaint was a “concert of action” claim, asserting that the 
water pump manufacturer acted with other pump manufacturers and a trade association to disseminate false and misleading 
information about the dangers of PCBs in water pumps and the risk of well-water contamination, resulting in an inadequate 
warning of possible dangers. The court granted summary judgment in favor of the defendants on this count, holding that the 
trade association owed no legal duty to the plaintiffs because the association did not undertake to inform the public of any 
danger, and the users did not rely on any information provided by the association. Friedman v. F.E. Myers Co., 706 F.Supp. 
376, 382.
 

E.D.Pa.1985. Cit. in case quot. in ftn. but dist. After leaving a college fraternity party, a minor driver was involved in an auto 
accident that killed one of his passengers and rendered the other quadriplegic. The injured passenger and the decedent’s 
administrator sued the fraternity members at whose house the party took place, alleging that they negligently provided 
alcoholic beverages to the minor driver to the point of intoxication, thus causing the accident. Various motions to dismiss or 
for summary judgment were made. The court, noting that Pennsylvania courts had determined that a host who serves alcohol 
to a minor in violation of the state crimes code is negligent per se, held that Pennsylvania would recognize a cause of action 
against a minor host for furnishing alcohol to another minor. However, merely allowing a party on one’s premises or 
purchasing or transporting alcoholic beverages for a party did not invoke social host liability, nor would Pennsylvania 
recognize a theory of liability based on conspiracy to purchase alcoholic beverages. Questions of fact existed as to whether 
two fraternity members actually served the driver to the point of intoxication, precluding summary judgment in their favor. 
Fassett v. Poch, 625 F.Supp. 324, 333, judgment reversed 807 F.2d 1150 (3rd Cir.1986). See above case. Cert. denied481 
U.S. 1070, 107 S.Ct. 2463, 95 L.Ed.2d 872 (1987).
 

E.D.Pa.1981. Com. (b) cit. in case quot. in disc. A brokerage firm customer sued two stock exchanges after the brokerage 
firm allegedly defrauded the plaintiff, causing him to lose substantial sums of money. The plaintiff alleged that the stock 
exchanges had aided and abetted the brokerage firm. This court partially granted the defendants’ motion for judgment on the 
pleadings and for summary judgment, thereby dismissing the plaintiff’s SEC Rule 10b-5 claim. The court then granted 
another motion for judgment on the pleadings and dismissed the action. After dismissing the plaintiff’s Exchange Act Section 
9 claim because it found the Section 9 claim was subsumed by the Rule 10b-5 claim, this court discussed the Section 9 claim 
and noted, inter alia, that the stock exchanges did not give substantial assistance to the brokerage firm. Walck v. American 
Stock Exchange, Inc., 565 F.Supp. 1051, 1064-1065, judgment affirmed 687 F.2d 778 (3d Cir. 1982), certiorari denied 461 
U.S. 942, 103 S.Ct. 2118, 77 L.Ed.2d 1300 (1983), rehearing denied 463 U.S. 1236, 104 S.Ct. 29, 77 L.Ed.2d 145 (1983).
 

E.D.Pa.Bkrtcy.Ct.

E.D.Pa.Bkrtcy.Ct.2015. Quot. in sup., com. (d) quot. in sup. Bankruptcy trustee for debtor that was organized as a 
limited-liability company brought an adversary proceeding against prepetition transferees of debtor’s stock in a corporation, 
alleging, among other things, that transferees aided and abetted debtor’s principals in breaching their fiduciary duties to 
debtor by transferring the stock in exchange for the satisfaction of relatively little debt. This court denied transferees’ motion 
to dismiss, holding that trustee sufficiently alleged that transferees provided principals with substantial assistance or 
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encouragement under Restatement Second of Torts § 876. The court pointed to the complaint’s allegations that transferees 
initiated the fraudulent transfer of debtor’s stock, and that they prepared sham documents in order to recharacterize the 
transaction from what was originally an unsecured loan to a secured obligation, thereby increasing the extent of debtors’ 
responsibility for the loans. In re Covenant Partners, L.P., 531 B.R. 84, 96.
 

E.D.Pa.Bkrtcy.Ct.2014. Quot. in sup., subsec. (b) quot. in sup., com. (d) quot. in case quot. in sup. Chapter 11 
debtor/borrower brought an adversary proceeding against lender and buyer that purchased borrower’s loan from lender, 
alleging, among other things, that buyer aided and abetted lender’s fraud in secretly negotiating the sale of the loan to buyer 
and thereby allowing buyer to accelerate the loan balance in derogation of a forbearance agreement between borrower and 
lender. This court denied defendants’ motion to dismiss the aiding-and-abetting claim. The court pointed to borrower’s 
allegations that buyer knew of the agreement and knew that lender was compelled to abide by the agreement, but nevertheless 
advised lender to deny the existence of the agreement so that it could purchase the loan free of conditions. While buyer’s 
alleged statements to lender might not rise to the level of substantial assistance, they could certainly constitute substantial 
encouragement, which was sufficient to state a claim for aiding or abetting another’s fraud. In re 400 Walnut Associates, 
L.P., 506 B.R. 645, 666, 667.
 

E.D.Pa.Bkrtcy.Ct.2009. Quot. in disc., com. (d) quot. in disc. In three related bankruptcies, two trustees and a secured lender 
brought adversary proceedings against four individuals and various entities controlled by them, alleging federal racketeering 
and state common-law claims. This court granted defendants’ motion to dismiss plaintiffs’ claim for aiding and abetting 
breaches of fiduciary duties. Noting that plaintiffs alleged only that “those individual defendants who did not breach their 
own fiduciary duty had knowledge of the breaches of fiduciary duties by other individual defendants,” and that “the 
individual defendants who did not breach their own fiduciary duty provided substantial assistance or encouragement to the 
individuals who did,” the court reasoned that it was impossible to determine who was charged with the breaching of fiduciary 
duties and who was guilty of aiding and abetting such breaches. In re Jamuna Real Estate, LLC, 416 B.R. 412, 437.
 

E.D.Pa.Bkrtcy.Ct.2005. Cit. and quot. in disc., subsec. (b) cit. in case quot. in disc., com. (d) quot. in case cit. in disc. 
Chapter 11 trustee brought an adversary proceeding against five nonfiduciary corporations for aiding and abetting breaches of 
fiduciary duty by fiduciaries in connection with the transfer of debtor’s assets to avoid creditors’ claims. Denying in part 
defendants’ motions to dismiss, this court held, inter alia, that, assuming that Pennsylvania law recognized a tort claim for 
aiding and abetting a breach of fiduciary duty, plaintiff’s complaint contained sufficient allegations to support liability for 
three of the nonfiduciary corporate defendants, which had rendered substantial assistance to fiduciary defendants in their 
alleged breaches of their common-law duties. In re Total Containment, Inc., 335 B.R. 589, 610, 611, 615.
 

M.D.Pa.

M.D.Pa.2018. Cit. in disc.; com. (d) quot. in case quot. in disc. Hydraulics-system manufacturer brought an action against, 
inter alia, competitor and competitor’s vice president, alleging that defendants colluded with plaintiff’s former engineer to 
misappropriate plaintiff’s trade secrets by accepting and utilizing improperly-acquired documents that they received from 
engineer. This court entered judgment for plaintiff, holding that defendants were liable for aiding and abetting engineer in his 
breach of fiduciary duty. The court relied on Restatement Second of Torts § 876 for the standard of a claim of aiding and 
abetting breach of fiduciary duty, and determined that defendants substantially assisted engineer’s fiduciary breach by 
providing him with a financial incentive. Advanced Fluid Systems, Inc. v. Huber, 295 F.Supp.3d 467, 489.
 

M.D.Pa.2017. Quot. in case cit. in ftn.; com. (b) quot. in ftn. Employer sued two former employees who started a competing 
business while they were still working for employer, alleging, among other things, that employees were liable for aiding and 
abetting both conversion and breach of fiduciary duty. This court denied in part employer’s motion for summary judgment, 
holding that there was no tort for aiding-and-abetting conversion under Pennsylvania law, and that, while one of the 
employees owed a fiduciary duty to employer, which she breached by taking employer’s data files and customer lists, there 
was no evidence that the other employee was in any way involved in the breach. The court explained that, under Restatement 
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Second of Torts § 876, a plaintiff had to demonstrate that a defendant knew that a third party’s conduct constituted a breach 
of fiduciary and gave substantial assistance or encouragement to the third party in committing the breach in order for the 
defendant to be found liable. Mifflinburg Telegraph, Inc. v. Criswell, 277 F.Supp.3d 750, 795, 796.
 

M.D.Pa.2009. Subsec. (a) quot. in disc. and quot. in case quot. in disc. Purchaser brought a claim for concerted tortious 
conduct against corporation and its wholly owned subsidiary, alleging that defendants collusively performed a tortious act in 
concert with each other when they agreed to commit the intentional torts of fraudulent misrepresentation and conversion 
against purchaser. This court dismissed the concerted-tortious-conduct claim, holding that there could be no such claim 
unless plaintiff had alleged viable tort claims against both defendants; here, the court had dismissed the fraud claim against 
subsidiary, and plaintiffs had not even brought a conversion claim against parent corporation. First United Bank v. PNC 
Financial Services Group, Inc., 667 F.Supp.2d 443, 457.
 

M.D.Pa.2009. Cit. in ftn. County controller and county retirement board, on behalf of county’s employee retirement system, 
sued, among others, various individuals and entities that allegedly participated in a pay-to-play scheme in which defendants 
were awarded contracts to invest or manage retirement funds by former board members in exchange for political 
contributions to finance those members’ reelection campaigns. While ruling here on other matters, the court noted that it had 
earlier dismissed plaintiff’s claim for aiding and abetting breach of fiduciary duty on the ground that, while the 
Commonwealth Court of Pennsylvania and a state trial court had recognized such a cause of action, the Supreme Court of 
Pennsylvania had not yet done so; the court further noted that it had denied plaintiffs’ motion to reinstate the claim, despite 
the Superior Court of Pennsylvania’s subsequent decision recognizing such a cause of action, citing reasons of judicial 
economy. Luzerne County Retirement Bd. v. Makowski, 627 F.Supp.2d 506, 544.
 

M.D.Pa.2007. Subsec. (b) cit. in disc., com. (d) quot. in disc. Shareholder/former director in closely held baking corporation 
sued corporation’s president and his wife, alleging, among other things, that defendants, as controlling shareholders, breached 
their fiduciary duties to plaintiff as a minority shareholder by utilizing his skills and expertise in the restaurant field toward 
opening franchise bread stores until he became dispensable, and then squeezed him out of the company. This court denied 
defendants’ motion for summary judgment on plaintiff’s additional claim of aiding and abetting breach of fiduciary duties, 
holding, inter alia, that fact issues remained as to whether wife was aware of her husband’s alleged improper conduct and 
substantially supported him and encouraged him in his various decisions related to the corporation and plaintiff. Bair v. 
Purcell, 500 F.Supp.2d 468, 496.
 

M.D.Pa.2007. Quot. in case quot. in sup., subsec. (a) cit. but dist., subsec. (b) cit. in case cit. in sup., coms. cit. in sup. 
Parishioner brought a state-law claim, as part of his suit against parish priest, diocese, bishop, and others under the federal 
Child Abuse Victims’ Rights Act, against Benedictine monk for tortiously aiding and abetting priest in his sexual abuse of 
plaintiff. Granting summary judgment for defendant monk, this court held, inter alia, that plaintiff failed to offer sufficient 
evidence that monk, who allegedly dissuaded plaintiff and his mother from reporting priest’s abuse to the authorities, instead 
suggesting that plaintiff forgive priest for his misdeeds, gave substantial assistance or encouragement to priest. Doe v. 
Liberatore, 478 F.Supp.2d 742, 759.
 

M.D.Pa.Bkrtcy.Ct.

M.D.Pa.Bkrtcy.Ct.2005. Cit. in disc., cit. in case quot. in disc., com. (a) quot. in sup., com. (b) quot. in disc. United States 
Trustee (UST) brought motion to reconsider after court entered judgment for UST against, among others, bankruptcy-petition 
preparer for using the bankruptcy system to defraud homeowners facing foreclosure, but not against home office employees 
of company for whom preparer worked. The UST alleged, inter alia, that the court failed to consider its argument that other 
employees acted in concert with preparer, and were therefore also liable under the “concert of action” theory. The court 
denied the motion, holding, inter alia, that the evidence failed to establish that the preparer and other employees were acting 
in accordance with an agreement, either express or implied, to cooperate in the preparation of the bankruptcy documents at 
issue. Staiano v. Schlittler, 324 B.R. 561, 563, 564.
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W.D.Pa.

W.D.Pa.2017. Cit. in disc. In a dispute arising from the discovery of lead and copper contamination in the drinking water at 
an elementary school, insurers of school district and others sued insureds, seeking a declaration that insurers had no duty 
under the parties’ policies to defend or indemnify insureds against a toxic tort class action filed against them by students, in 
which students alleged, among other things, accomplice liability against insureds under Restatement Second of Torts § 876. 
This court granted insureds’ motion for judgment on the pleadings, holding that insurers had a duty to defend because the 
policies’ pollution exclusions were ambiguous in the context of an alleged exposure to lead or copper in drinking water, and 
because the lead exclusion did not preclude coverage of claims of injury due to copper. Netherlands Insurance Company v. 
Butler Area School District, 256 F.Supp.3d 600, 605.
 

W.D.Pa.2013. Cit. and quot. in sup., subsecs. (a) and (c) cit. and quot. in disc., subsec. (b) cit. and quot. in sup. Purchaser of 
rail cars that were under an existing lease to lessee, which subleased the cars to a customer, sued, among others, assignee of 
the sublease, alleging that defendant aided and abetted lessee’s fraudulent breaches of its lease with plaintiff, by taking over 
the sublease and thereby enabling lessee to hide its fraud from its public filings and from plaintiff. Denying defendant’s 
motion to dismiss plaintiff’s claim for aiding and abetting, this court held that plaintiff sufficiently pled that defendant was a 
key player in lessee’s purported fraud, by concealing lessee’s breach of contract and creating a false sense of security on 
plaintiff’s part. Panthera Rail Car LLC v. Kasgro Rail Corp., 985 F.Supp.2d 677, 686-688.
 

W.D.Pa.2002. Subsec. (a) cit. and quot. in disc., adopted in case cit. in disc., and cit. but dist.; subsec. (b) cit. in disc. and cit. 
but not fol. School districts that were defrauded by investment advisor sued broker-dealer that sold derivative securities to 
advisor for sale to plaintiffs. Granting in part defendant’s motion to dismiss, the court held, inter alia, that defendant was not 
liable for engaging in tortious conduct in concert with advisor because no valid claim for tortious conduct could be stated 
against defendant, and the claim that defendant aided and abetted advisor’s breach of fiduciary duty failed because 
Pennsylvania law did not recognize aiding-and-abetting liability. Daniel Boone Area School District v. Lehman Bros., Inc., 
187 F.Supp.2d 400, 404, 412, 413.
 

D.R.I.

D.R.I.1990. Quot. in sup. A credit union held a mortgage on land involved in litigation related to the discharge of raw 
sewage in a river. The state sued the credit union alleging, among other things, that the credit union aided and abetted 
violations of federal and state statutory and common law. It specifically asserted that the credit union had influence and 
control over the principal polluters because the credit union knew of the sewage problem and could have conditioned the 
loans on the fixing of the sewage problem. This court denied the defendant’s motion to dismiss, holding, inter alia, that the 
Federal Water Pollution Control Act (FWPCA) did not bar claims of aiding and abetting. The court said that the state had 
alleged sufficient involvement and possible control on the part of the credit union to present a viable claim of aiding and 
abetting. O’Neil v. Q.L.C.R.I., Inc., 750 F.Supp. 551, 554.
 

D.S.C.

D.S.C.1981. Cit. and quot. in disc. and com. (b) quot. in part in disc. Products liability action was brought against 
manufacturers of the drug DES by a woman who alleged that she had developed a precancerous condition as a result of her 
prenatal exposure to the drug, a synthetic estrogen taken by her mother nearly 30 years earlier. The plaintiff alleged a 
conspiracy in the defendant manufacturers’ production of the synthetic estrogen. The defendants moved for summary 
judgment. The court granted the defendants’ motion, holding that the plaintiff failed to meet the threshold burden of 
identifying the manufacturer of the drug. The court stated that a plaintiff claiming injury from a product must show a causal 
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connection between the defendant manufacturer and the product, and the manufacturer must be identified with the specific 
instrumentality that allegedly caused the injury. The court also found that, in the absence of a showing that any drug company 
had entered into any agreement or even cooperated with any other in licensing, manufacturing, or promoting DES for the use 
that the plaintiff claimed produced her injuries, the plaintiff was not entitled to recover from any drug company on a theory of 
civil conspiracy; nor could the plaintiff recover from the manufacturers on the theory of concert of action, in the absence of 
proving, in addition to a parallel course of conduct among the defendants, evidence of some agreement, express or tacit, or 
common plan among the manufacturers not to test the drug adequately or to warn of dangers of the drug that were known. 
Ryan v. Eli Lilly & Co., 514 F.Supp. 1004, 1015, 1016.
 

D.S.D.

D.S.D.2019. Subsec. (b) quot. in case quot. in sup. After she was injured in a fall at her workplace, employee brought a 
lawsuit against, among others, workers’ compensation claim administrator, alleging, inter alia, that defendant breached the 
duty of good faith and fair dealing when he, alongside plaintiff’s employer’s insurer, denied plaintiff’s claim in bad faith. 
This court denied in part defendant’s motion for summary judgment, holding that the fact that defendant was not party to the 
insurance policy did not preclude defendant from breaching the duty of good faith and fair dealing. The court explained that, 
under Restatement Second of Torts § 876(b), third parties to an insurance policy were liable for damages to insurance 
claimants if the third party knew that the insurer was committing a breach of duty and gave substantial assistance towards 
that breach. Tovares v. Gallagher Basset Services, Inc., 379 F.Supp.3d 791, 807.
 

D.S.D.1984. Quot. in sup., com. (b) quot. in sup. The plaintiff was injured in the course of his employment in an accident 
involving a multi-piece truck wheel. Unable to identify the manufacturer of the wheel, which was unavailable for inspection, 
he sued five manufacturers of that type of wheel. The suit alleged defective design, failure to warn, strict liability, negligence, 
and willful and wanton negligence. This court granted the manufacturer’s motion for summary judgment, since none of the 
four theories advanced—alternative liability, concert of action, enterprise liability, or market-share liability—overcame their 
inability to prove that the defendants made the wheel that caused plaintiff’s injuries. Bradley v. Firestone Tire & Rubber 
Company, 590 F.Supp. 1177, 1179, 1180.
 

E.D.Tenn.

E.D.Tenn.2010. Subsec. (b) cit. in case quot. in sup. City employee who was allegedly sexually harassed by a co-worker 
sued city, employee’s direct and indirect supervisors, co-workers, and police officers who conducted an investigation into his 
allegations. Granting summary judgment for officers and two indirect supervisors as to plaintiff’s claims under the Tennessee 
Human Rights Act, this court held that those defendants could not be held liable under an accomplice theory of liability. The 
court reasoned, in part, that it was undisputed that those defendants did not know about the alleged harassment until after it 
occurred, and thus plaintiff could not show that those defendants knew that co-worker’s actions constituted a breach of duty. 
Reagan v. City of Knoxville, 692 F.Supp.2d 891, 898.
 

M.D.Tenn.

M.D.Tenn.1986. Cit. in disc. The employees of an electronic components plant and their families sued the successor owners 
of the plant, alleging that the employees were injured by toxic chemicals that had been negligently left at the plant site by the 
prior owner. The court granted the defendants’ motion to dismiss that portion of the complaint that alleged that the prior 
owner was liable for a nonnuisance defect in the property, holding that under Tennessee law the prior owner had not engaged 
in a common unlawful venture with the subsequent owner. The court reasoned that, once the prior owner had parted with 
possession, it had lost all ability to control the site; thus, the prior owner could not have been acting in concert with the 
subsequent owner. Brewer v. Monsanto Corp., 644 F.Supp. 1267, 1279.
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M.D.Tenn.1980. Cit. in ftn. The plaintiff was a white male who claimed that his employers, the University of Tennessee and 
others, had discriminated against him on the basis of race and had retaliated against him by discharging him. Two cases were 
consolidated before this court and in the second case the plaintiff argued, inter alia, that the former Commissioner of Human 
Services for the State of Tennessee and the Dean of the School of Social Work had infringed upon his First Amendment 
rights because of a letter he had written to the Commissioner criticizing his actions in a child abuse case. The letter had been 
written on the plaintiff’s personal stationery, which had the University seal on it. The plaintiff also sent a letter to a 
newspaper concerning the incident but there was no reference or connection made between the University and the plaintiff. 
The Commissioner eventually contacted the defendant Dean and requested that some action be taken against the plaintiff. 
The evidence indicated that the Dean primarily agreed to assist the Commissioner in retaliating against the plaintiff and the 
Dean included a memo in the plaintiff’s personnel file concerning the incident. Eventually the Dean received an opinion from 
the University counsel stating that no action could be taken against the plaintiff and the Dean so notified the Commissioner, 
but commented that he was still staying on top of the situation in any case. The plaintiff was ultimately not retained at the 
University, but the court found that the tenure committee would have reached the same conclusion even if the plaintiff had 
not written the letters, so that the plaintiff’s nonretention was not caused by his exercise of First Amendment rights. The court 
found that the Commissioner had conspired with the Dean to punish the plaintiff but held that conspiracy alone did not give 
rise to liability. The court found that the Dean’s actions were only coincidentally related to the conspiracy and not in 
pursuance of an agreement, and therefore the Commissioner could not be held liable for the Dean’s acts and the 
Commissioner would have to be dismissed. The court considered basing the Commissioner’s liability on theories of agency 
or of contributing tortfeasors, but found that under either of these theories the Commissioner could not be liable because the 
Dean placed the materials in the plaintiff’s file not to punish him, as the Commissioner had wanted, but pursuant to his policy 
to place all items he received concerning faculty members in their files. However, the court found that the plaintiff had 
proven a violation of his First Amendment rights and was entitled to a remedy and held that the defendant Dean was clearly 
accountable for violating the plaintiff’s rights. Croushorn v. Board of Trustees of Univ. of Tenn., 518 F.Supp. 9, 43.
 

W.D.Tenn.

W.D.Tenn.2006. Cit. in disc., subsec. (b) cit. in sup. Seller of business assets sued buyer, and buyer counterclaimed against 
seller, its CFO, and its principal owner who also acted as seller’s manager, asserting, among other things, that owner, in his 
personal capacity, aided and abetted seller in concealing misconduct, including owner’s fraudulent and negligent 
misrepresentations about seller’s financial condition. This court, inter alia, granted owner’s motion to dismiss the 
aiding-and-abetting claim. After noting that the claim required proof that, inter alia, a defendant knew that his codefendant’s 
conduct constituted a breach of duty, the court held that owner could not be liable for aiding and abetting seller’s actions, 
because seller had no duty to buyer other than the statements warranted in the purchasing agreement, which comprised an 
arm’s-length transaction. Caboodles Cosmetics, Ltd. Partnership v. Caboodles, LLC, 412 F.Supp.2d 872, 880.
 

W.D.Tenn.1998. Cit. in sup., subsec. (b) cit. in headnotes, cit. in sup., cit. in case cit. and quot. in sup., subsec. (c) quot. in 
sup. Title insurance companies sued bank, alleging that bank’s wrongful actions caused insured mortgage lenders to lose 
money. This court granted in part and denied in part the bank’s motion to dismiss, holding, inter alia, that fact issues existed 
as to whether the bank had actual knowledge of the bank customer’s misappropriation of escrow funds. Lawyers Title 
Insurance v. United American Bank, 21 F.Supp.2d 785, 786, 787, 795-797, 799.
 

S.D.Tex.

S.D.Tex.2014. Cit. in sup. Restaurant franchisor sued former franchisee who formed a competing restaurant chain, 
franchisee’s business partner, and others, alleging, inter alia, that business partner aided and abetted the other defendants in 
the commission of various torts against plaintiff, including misappropriation of trade secrets and tortious interference with 
contract. This court granted defendants’ motion to dismiss the aiding-and-abetting claim, holding that there was no cause of 
action under Texas law for aiding and abetting, unless the defendant aided and abetted another person’s breach of a fiduciary 
duty. While the Texas Supreme Court had engaged in an analysis of concert-of-action liability under Restatement Second of 
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Torts § 876, it had not actually applied that theory of liability, and instead had stated that the purpose of the concert-of-action 
theory was to deter antisocial or dangerous behavior; thus, even if Texas courts were open to recognizing aiding-and-abetting 
liability, it was unlikely that they would extend it to claims for aiding and abetting the competition-related torts at issue here. 
New York Pizzeria, Inc. v. Syal, 56 F.Supp.3d 875, 884.
 

S.D.Tex.2012. Cit. in disc. Consumer brought a products-liability action against both brand-name and generic manufacturers 
of a gastrointestinal drug, alleging that the drug caused him to develop a neurological disorder. Granting the generic 
manufacturers’ motion to dismiss, this court rejected plaintiff’s argument that the generic manufacturers could be held liable 
under controlling Texas law for the actions of the brand-name manufacturers pursuant to Restatement Second of Torts § 876. 
The court explained that it was not within its role to expand Texas tort law, and noted that plaintiff had not directed the court 
to any Texas cases holding a defendant liable under § 876. Eckhardt v. Qualitest Pharmaceuticals Inc., 858 F.Supp.2d 792, 
802.
 

S.D.Tex.2011. Quot. in sup., cit. in ftn., subsec. (c) cit. in case cit. in disc. U.S. nationals who were injured, and survivors of 
U.S. nationals who were killed, in terrorist attacks in Israel between 2000 and 2003 sued companies and individuals involved 
in the oil and gas business, alleging that defendants violated the Antiterrorism Act (ATA) by providing material support to 
terrorist organizations and by engaging in illegal financial transactions with Iraq. Denying in part defendants’ motions to 
dismiss, this court held, inter alia, that plaintiffs sufficiently alleged facts supporting ATA claims based on 
aiding-and-abetting liability. The court noted that, with respect to an aiding-and-abetting claim of liability under the ATA, a 
defendant had to know (or intend) that its money was going to a group engaged in terrorist acts or was being used to support 
terrorist acts; because civil liability under the ATA was restricted to American victims, the defendant also had to know (or 
intend) that the terrorism or terrorist group it was supporting targeted Americans. Abecassis v. Wyatt, 785 F.Supp.2d 614, 
637, 638, 645.
 

S.D.Tex.2010. Cit. and quot. in sup., cit. in ftn., cit. in case cit. in sup. Surviving victims of terrorist attacks in Israel and 
family members of those killed sued certain companies and individuals involved in the oil business, alleging that defendants 
purchased oil from Iraq with payments that included illegal kickbacks to a secret bank account in Jordan controlled by former 
Iraqi dictator, who used funds from the account to make reward payments to the families of suicide bombers and others killed 
in carrying out the attacks. This court granted defendants’ motions to dismiss plaintiffs’ claims under the Antiterrorism Act, 
holding that, while plaintiffs alleged that defendants knew that dictator was charging illegal kickbacks in exchange for 
allocations for some Iraqi oil, they failed to sufficiently allege that defendants had information that dictator was using the 
kickbacks to fund terrorism targeting Americans. Abecassis v. Wyatt, 704 F.Supp.2d 623, 660, 661, 664.
 

S.D.Tex.2010. Subsec. (b) cit. in case cit. in ftn. Energy company and its subsidiaries sued competitors and their directors 
and officers, alleging that defendants formed a partnership with two company insiders to take from plaintiffs an opportunity 
to purchase a power plant, and then sold the plant to plaintiffs at a grossly inflated price. Denying one defendant’s motion to 
dismiss plaintiffs’ claim that it aided and abetted insiders’ breach of their fiduciary duties, this court held, among other 
things, that plaintiffs’ allegations were sufficient to conclude that this defendant knew of insiders’ status at company and was 
aware that the two were breaching duties to company through the transaction. The court also rejected defendant’s argument 
that plaintiffs’ claim for participatory liability in tortious conduct should be dismissed because it required a showing that the 
defendant had knowledge that the tortfeasor was breaching a duty. Duke Energy Intern., L.L.C. v. Napoli, 748 F.Supp.2d 
656, 672.
 

S.D.Tex.2008. Cit. in case cit. in sup., com. (a) cit. in case cit. in sup. Corporation and its wholly owned subsidiary, in their 
capacities as Chapter 11 debtors in possession and on behalf of corporation’s creditors, sued corporation’s parent company, 
seeking, among other things, to void as fraudulent a transfer of stock from subsidiary to parent company. After a bench trial, 
this court found in favor of plaintiffs, holding, inter alia, that parent company conspired with corporation’s directors to 
commit a fraudulent transfer in violation of Arizona law; based on the evidence presented at trial, parent company had an 
agreement with corporation’s directors to abandon their duties to corporation and corporation’s creditors and instead to 
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structure and accomplish the transfer, knowing that the transaction as contemplated would constitute a transfer in fraud of 
corporation’s creditors. ASARCO LLC v. Americas Mining Corp., 396 B.R. 278, 416, 419.
 

S.D.Tex.2008. Cit. and quot. in ftn., cit. in case cit. in ftn. Chapter 11 trustee of debtor oil and gas company that went 
bankrupt after its directors decided to pursue a high-risk venture that failed sued, among others, several director-owned 
entities that helped finance the venture, alleging that defendants aided and abetted directors’ breach of fiduciary duties to 
debtor. Denying summary judgment for entities, this court held, inter alia, that questions of fact remained as to whether 
entities knowingly participated in the breach of directors’ fiduciary duties. The court rejected entities’ argument that a claim 
for aiding and abetting a breach of fiduciary duty required additional elements of proof set forth in Restatement Second of 
Torts § 876, noting that Texas had not formally adopted the “substantial assistance” elements of that section. Floyd v. Hefner, 
556 F.Supp.2d 617, 655.
 

S.D.Tex.2007. Subsec. (b) cit. and quot. in sup. After corporation collapsed and filed for bankruptcy protection, investors in 
corporation sued corporation’s outside directors for aiding and abetting common-law fraud, alleging, among other things, that 
certain forms they signed and filed with the Securities and Exchange Commission contained false and misleading information 
regarding corporation’s financial status. Granting defendants’ motion to dismiss, this court held, inter alia, that plaintiffs 
failed to allege any specific facts giving rise to an inference that defendants had a general awareness of their role in the 
complex scheme to defraud investors, or that they had “actual knowledge” or knowingly and substantially assisted the 
wrongdoing by primary violators. In re Enron Corporation Securities, Derivative & “ERISA” Litigation, 540 F.Supp.2d 800, 
811, 819.
 

S.D.Tex.2006. Cit. in disc., subsec. (b) cit. in disc., cit. in case quot. in disc., and quot. in case quot. in ftn. After opting out of 
a class action against corporation, certain investors in corporation sought to amend their complaint to include, among other 
things, a claim against corporation’s outside directors for aiding and abetting corporation and others to commit common-law 
fraud against investors. Granting in part plaintiffs’ motion for leave to amend, this court held, inter alia, that plaintiffs could 
go forward with the claim at this stage. Noting that those Ohio courts that had recognized such a claim looked at whether 
there was actual knowledge or general awareness by the defendant of the primary party’s wrongdoing, the court pointed out 
that plaintiff had alleged that defendants acted “with knowledge or reckless disregard” of the fraud. In re Enron Corporation 
Securities, 465 F.Supp.2d 687, 726-728.
 

S.D.Tex.2005. Cit. in sup. and disc.; cit. in ftn.; cit. and quot. in cases cit. and quot. in sup. and in ftn.; subsec. (a) cit. in ftn. 
and in cases cit. in sup.; subsec. (b) cit. and quot. in sup., cit. in ftn., and cit. in cases cit. and quot. in sup.; com. (d) cit. and 
quot. in sup. and cit. in case cit. in sup.; illus. 5 and 9 quot. in sup. Following financial collapse of corporate borrower, 
Connecticut state waste-management agency that made unsecured loans to borrower brought separate actions against law 
firms that structured the loan transaction, borrower’s outside counsel, and credit-rating agencies. This court denied outside 
counsel’s motion to dismiss plaintiff’s claims against it for aiding and abetting in fraudulent and negligent misrepresentations 
about borrower’s financial condition on which plaintiff allegedly relied in making its loan, holding that plaintiff sufficiently 
pleaded the elements for aider and abettor liability of scienter and substantial assistance on the part of counsel. In re Enron 
Corp. Securities, Derivative & “ERISA” Litigation, 511 F.Supp.2d 742, 782, 784, 787, 788, 794, 795, 801-807.
 

S.D.Tex.2004. Subsec. (b) cit. in case quot. in sup. Investors brought securities class action against energy company and, 
among others, lender, alleging that lender structured, funded, and executed two major series of transactions to hide energy 
company’s off-balance-sheet activity. Granting lender’s motion to dismiss, this court held, inter alia, that plaintiffs’ 
allegations were insufficient to assert claims against lender under § 10(b) of the Securities Act of 1934 for engaging in 
allegedly manipulative acts, since they only stated claims for aiding and abetting securities fraud that were not actionable 
under § 10(b). In re Dynegy, Inc. Securities Litigation, 339 F.Supp.2d 804, 916.
 

S.D.Tex.Bkrtcy.Ct.
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S.D.Tex.Bkrtcy.Ct.2016. Subsec. (b) cit. in sup. and cit. in case cit. in sup. Trustee of corporate debtor’s litigation trust 
brought an adversary proceeding against corporate creditor and others, alleging a claim for aiding and abetting fraud, inter 
alia. This court denied defendant’s motion to dismiss based on the fact that a claim for aiding and abetting fraud had not been 
recognized by the Texas Supreme Court, predicting that the Texas Supreme Court, if confronted with the issue, would 
recognize such a claim. The court noted that such a claim was recognized by Restatement Second of Torts § 876(b), and that 
the weight of authority in other jurisdictions was that a cause of action for aiding and abetting fraud could be recognized. In 
re Houston Regional Sports Network, L.P., 547 B.R. 717, 759.
 

S.D.Tex.Bkrtcy.Ct.2009. Cit. in sup. Judgment creditors sued judgment debtors and debtors’ relatives in state court for 
fraudulent transfer and fraud, alleging that debtors transferred their assets to relatives with the intent to hinder, delay, and 
defraud creditors from recovering the judgment. After debtors filed for bankruptcy and defendants removed the action, this 
court consolidated the actions and denied plaintiffs’ joint motion to remand, holding, inter alia, that mandatory abstention did 
not apply to plaintiffs’ state-law claim for aiding and abetting or conspiracy, because it was a core proceeding; plaintiffs’ 
claim for aiding and abetting or conspiracy was a claim for damages under a tort-liability theory that sought to recover 
damages in the form of the value of the alleged fraudulent transfers. In re Ramirez, 413 B.R. 621, 629.
 

W.D.Tex.

W.D.Tex.2010. Cit. and quot. in sup. Lender that held a second-priority interest in corporate borrower’s receivables sued 
first-priority lender and others, seeking to foreclose its liens on certain of borrower’s assets; defendant counterclaimed, 
alleging, among other things, that plaintiff converted $1 million worth of borrower’s accounts-receivable proceeds that 
borrower had deposited in its operating account with plaintiff with instructions to pay down its line of credit from plaintiff. 
Granting summary judgment for plaintiff on defendant’s counterclaim for conversion, this court held that the payment against 
plaintiff’s loan was privileged under Texas law as a transfer from a deposit account, and that the “collusion” exception to the 
statute did not apply. The court pointed out that there was no evidence that plaintiff actually colluded with borrower to 
violate defendant’s rights and, while the fact that plaintiff accepted a large payment against its loan, a little more than two 
weeks before borrower was placed into default and had its loans called, seemed to imply concert of action, the implication of 
collusion was largely undercut by the fact that plaintiff did not actually retain the payment but instead returned the money to 
borrower under its line of credit mere days before the default was detected and called. City Bank v. Compass Bank, 717 
F.Supp.2d 599, 616.
 

D.Utah

D.Utah, 2007. Quot. in case quot. in sup. After employee left employer to work for competitor, employer sued competitor 
and competitor’s regional director for, among other things, inducing breach of fiduciary duty and duty of loyalty. Denying 
defendants’ motion for partial summary judgment, this court held that there were genuine issues of material fact as to whether 
defendants induced employee to breach his fiduciary duty and duty of loyalty to plaintiff. The court rejected defendants’ 
argument that Utah had not specifically recognized a cause of action for inducing a breach of fiduciary duty and/or duty of 
loyalty, concluding that Utah state courts, if faced with the issue, would recognize such a cause of action, in light of the 
substantial support from other jurisdictions and the Restatement Second of Torts. Farm Bureau Life Ins. Co. v. American 
Nat. Ins. Co., 505 F.Supp.2d 1178, 1189.
 

D.Utah, 1984. Cit. in disc. Plaintiffs who purchased interests in two limited partnerships sued the sellers alleging violations 
of state and federal securities laws, common law fraud, breach of contract, and breach of fiduciary duty. Defendants’ motion 
to dismiss certain claims was granted in part and denied in part. The court held that certain federal securities claims were 
barred by the statute of limitations, but other federal and state claims were not so barred; and that plaintiff’s claim of aiding 
and abetting a securities violation failed for lack of specificity. Dahl v. Gardner, 583 F.Supp. 1262, 1268.
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D.Vt.Bkrtcy.Ct.

D.Vt.Bkrtcy.Ct.2009. Cit. in disc. Lender sued borrower for conversion of a check from the sale of cattle by borrower, 
alleging that the livestock was collateral that borrower had pledged to lender to secure a loan. Granting summary judgment to 
lender on this claim, this court rejected borrower’s defense under a Vermont statute providing that a “transferee of money 
[took] the money free of a security interest unless the transferee act[ed] in collusion with the debtor in violating the rights of 
the secured party,” holding that the statute did not apply because a check was not equivalent to money under the statute; 
accordingly, the court found it unnecessary to address whether collusion occurred. In re Montagne, 418 B.R. 809, 813.
 

D.Vt.Bkrtcy.Ct.2009. Cit. and quot. in sup., cit. in cases cit. in sup. Lender that had a security interest in dairy farm’s 
livestock and in the proceeds from the sale of that livestock brought state-court action against, among others, farm owner’s 
estranged wife, based on owner’s alleged fraudulent transfer of part of the proceeds to wife. After owner filed for bankruptcy 
and removed the action, this court granted in part lender’s motion for summary judgment on its conversion claim against 
wife, holding, inter alia, that lender, as lienholder, could bring a conversion cause of action against wife, that cash proceeds 
could be the subject of a conversion cause of action, and that wife seriously interfered with lender’s right to immediate 
possession of the proceeds. The court, however, found that fact issues precluding summary judgment remained as to whether 
wife had a valid defense to conversion under a statutory provision allowing transferees to take funds free of a lender’s 
security interest unless they colluded with the debtor in violating the lender’s rights. In re Montagne, 413 B.R. 148, 160.
 

E.D.Va.

E.D.Va.1986. Cit. in disc. A limited partnership sued a bank for racketeering, fraud, and interference with contractual 
relationships, alleging that the bank had foreclosed on property on which it held a priority lien, purchased the property at 
auction, and resold the property seven days later, despite an agreement under which the property was to be sold to a third 
party to satisfy debts of the plaintiff partnership, which held a second deed of trust on the property. This court granted 
summary judgment for the defendant, holding, inter alia, that the plaintiff had failed to support a claim for intentional tort 
where there was no showing that the defendant had an improper motive or had intentionally inflicted harm on the plaintiff 
without excuse or justification or with malice, and that there was no evidence to support a claim for liability based on tortious 
aiding and abetting. Meadow Ltd. Partnership v. Heritage Sav. & Loan, 639 F.Supp. 643, 653, 654.
 

W.D.Va.

W.D.Va.1982. Cit. in disc. Bondholders brought an action against the brokerage firm whose agent had appraised the 
collateral for bonds issued by a corporation. The corporation went bankrupt and the collateral was found to be insufficient to 
redeem the bonds. The bondholders alleged that the brokerage firm had misrepresented and omitted various facts concerning 
the appraisals and had recklessly disregarded knowledge that inflated values were used in the issuance of bonds. The 
brokerage firm moved for summary judgment. The court held, inter alia, that the brokerage firm could be liable for the 
tortious representations of its agent acting within the scope of his employment even if the principal firm did not have 
knowledge of the agent’s fraudulent action. As an issue of fact existed as to whether the appraiser was acting within the scope 
of his employment, the motion for summary judgment was denied. Frankel v. Wyllie & Thornhill, Inc., 537 F.Supp. 730, 
743.
 

W.D.Wash.

W.D.Wash.2013. Cit. in sup.; subsec. (b) quot. in sup., cit. in disc., and adopted in cases cit. in sup. Trustee of a liquidating 
trust created pursuant to a Chapter 11 plan in the bankruptcy case of debtor investment funds that had been controlled by the 
alleged perpetrator of a massive Ponzi scheme brought an adversary proceeding, on behalf of investors in the funds, against 
bank used by perpetrator and debtors, alleging that bank aided and abetted perpetrator in breaching his fiduciary duty to 

- 393 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020440910&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_813&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_813
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020440910&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_813&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_813
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019854758&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_160
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019854758&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_160
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136613&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_653
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986136613&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_653
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982119526&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_743
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982119526&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_743
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982119526&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_743
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982119526&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_743


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 77

investors and in defrauding investors. This court granted defendant’s motion to dismiss, holding, inter alia, that plaintiff 
failed to adequately allege in support of his aiding-and-abetting claims that defendant had actual knowledge of perpetrator’s 
tortious actions and substantially assisted or encouraged perpetrator in committing the tortious actions. In re Consolidated 
Meridian Funds, 485 B.R. 604, 616.
 

W.D.Wash.2011. Quot. in sup. Association of thousands of Indonesian investors that suffered investment losses sued 
operators of an alleged Ponzi scheme, arguing, among other things, that bank that provided financial support for the scheme 
from Washington state, and bank’s CEO, aided and abetted the scheme’s Asian operator and other defendants to defraud the 
Indonesian investors. Denying in part defendants’ motion to dismiss, this court held that plaintiff’s allegations that CEO 
traveled to Indonesia with Asian operator to help him convince investors to maintain their funds in the scheme, and that CEO 
provided Asian operator with a letter of recommendation that operator presented to investors to bolster his credibility 
sufficiently pled that CEO aided and abetted in the underlying fraud; moreover, plaintiff sufficiently asserted 
aiding-and-abetting claims against bank, based on allegations that defendants opened substantial accounts with bank, and that 
it was mentioned prominently in CEO’s letter of recommendation for Asian operator. Perkumpulan Investor Crisis Center 
Dressel–WBG v. Regal Financial Bancorp, Inc., 781 F.Supp.2d 1098, 1114, 1116.
 

W.D.Wash.2010. Subsecs. (a) and (b) cit. in disc. Developer of a race-timing system sued investor who allegedly formed a 
new company with a third party to develop and promote a timing system using plaintiff’s technology, asserting, inter alia, 
claims for misappropriation of trade secrets, knowingly providing substantial assistance in misappropriation of trade secrets, 
and acting in concert to misappropriate trade secrets. This court denied the parties’ cross-motions for summary judgment on 
the claim for misappropriation of trade secrets, holding that genuine issues of material fact pervaded this claim. The parties 
failed to file motions for summary judgment with respect to the “substantial assistance” and “acting in concert” claims. 
Ultimate Timing, L.L.C. v. Simms, 715 F.Supp.2d 1195, 1200.
 

N.D.W.Va.

N.D.W.Va.2018. Cit. in sup.; subsec. (b) cit. and quot. in sup., cit. in cases cit. and quot. in sup. Worker who was terminated 
following her return from maternity leave brought an action against employer and its corporate parent, alleging, inter alia, 
that corporate parent aided and abetted employer in unlawfully discriminating and retaliating against plaintiff. This court 
granted in part and denied in part summary judgment for defendants, holding that plaintiff failed to satisfy the standard set 
forth in Restatement Second of Torts § 876(b) for aiding-and-abetting claims brought under the West Virginia Human Rights 
Act, because a reasonable jury could not find that corporate parent was a decisionmaker for plaintiff’s layoff and for another 
employee’s transfer to plaintiff’s position. The court analyzed other jurisdictions that had addressed the legal standard for 
aiding-and-abetting claims under similar anti-discrimination statutes, and applied the heightened standard set forth in § 
876(b). Larry v. Marion County Coal Company, 302 F.Supp.3d 763, 777, 778.
 

N.D.W.Va.2012. Cit. in sup. As part of a wider action, corporation and its principal sued four individual defendants, alleging 
that one defendant, at the instruction of the other three, converted plaintiffs’ personal property, including plaintiffs’ office 
equipment and supplies, to defendants’ own use. After two defendants, including the one who allegedly committed the actual 
conversion, were dismissed for insufficient service of process, this court denied defendants’ motion to dismiss as to the two 
remaining defendants, holding that plaintiffs had sufficiently pled the act of conversion by the dismissed defendant such that 
the two remaining defendants, who allegedly aided and abetted in the tortious conduct, could be found equally liable for the 
conduct. Tucker v. Thomas, 853 F.Supp.2d 576, 594.
 

S.D.W.Va.

S.D.W.Va.2006. Cit. in case quot. in disc., subsec. (b) and com. (d) adopted and quot. in cases cit. in sup. Executor of estate 
of worker who died of liver cancer brought, in part, products-liability claims against manufacturers and suppliers of vinyl 

- 394 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029567082&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029567082&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029567082&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029567082&pubNum=0000164&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_164_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_164_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024655362&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024655362&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024655362&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024655362&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022216133&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1200
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022216133&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1200
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043717979&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043717979&pubNum=0007903&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7903_777&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_777
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027154850&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_594
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027154850&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_594


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 78

chloride monomer (VCM), alleging that defendants provided to worker’s employer a known defective product, that the 
product caused worker’s death, and that defendants failed to warn of the product’s dangers. This court held that plaintiff 
alleged sufficient facts to survive defendants’ motion to dismiss the products-liability claims. The court observed that, despite 
plaintiff’s failure to identify which specific defendant supplied the VCM to which worker was exposed, if plaintiff could 
show that any or all of the defendants knew of each other’s tortious conduct and provided substantial assistance or 
encouragement of such conduct, then those defendants could be liable based on a concert-of-action theory. Roney v. 
Gencorp, 431 F.Supp.2d 622, 633, 634.
 

S.D.W.Va.1994. Com. (d) cit. in ftn. Commissioner of Insurance, as receiver for life insurance company, sued, among others, 
insurer’s auditors who supervised and performed insurer’s annual financial statements, alleging, inter alia, that defendants 
aided and abetted breach of fiduciary duty and constructive fraud by other defendants. Denying in part defendants’ motion to 
dismiss, the court held, inter alia, that aiding and abetting the tortious conduct of others was actionable in West Virginia and 
that plaintiff’s complaint sufficiently stated a claim for aider and abettor liability under state law. Clark v. Milam, 847 
F.Supp. 409, 420, affirmed 139 F.3d 888 (4th Cir.1998).
 

E.D.Wis.

E.D.Wis.2011. Cit. in disc., com. (b) quot. in disc. Insurance agents who ended their affiliation with insurance company sued 
company, seeking termination commissions allegedly due them under their contracts; company filed a cross-claim against 
competing insurance companies as third-party defendants, alleging, inter alia, aiding and abetting breach of contract. This 
court held that the cross-claim failed because Wisconsin did not recognize a cause of action for aiding and abetting a breach 
of contract; moreover, while Restatement Second of Torts § 876 identified the elements governing an aiding-and-abetting 
claim, it applied to negligent acts, and thus did not support a claim for aiding and abetting breach of contract. Jarosch v. 
American Family Mut. Ins. Co., 837 F.Supp.2d 980, 1003.
 

E.D.Wis.2010. Cit. in ftn. Guardian ad litem, on behalf of minor who allegedly sustained an injury caused by ingesting paint 
containing white lead carbonate pigment, sued company’s successor, alleging that, while the specific manufacturer, supplier, 
or distributor of the white lead carbonate ingested by minor could not be identified, successor was liable for minor’s injuries 
under the risk-contribution rule adopted by the Wisconsin Supreme Court. Granting summary judgment for defendant, this 
court held that the imposition of liability under the risk-contribution rule would violate defendant’s due-process rights. The 
court noted that, in adopting the risk-contribution rule, the Wisconsin Supreme Court had surveyed a variety of different 
recovery theories, including concerted action, before adopting a modified version of market-share liability. Gibson v. 
American Cyanamid, 719 F.Supp.2d 1031, 1035.
 

D.Wyo.

D.Wyo.2000. Cit. in disc., quot. in case quot. in disc., com. (a) quot. in case quot. in disc. Survivors of motorist and 
passenger killed in two-car collision brought negligence action against passengers in second car, alleging that defendants 
breached a duty to prevent driver of second car from driving while intoxicated. Granting defendants’ motion to dismiss, the 
court held that defendants owed no duty to third parties to control the operation of the automobile where no special 
relationship existed between them and driver, and that plaintiffs had failed to establish that, at the time of the accident, 
defendants were engaged in a joint enterprise with driver. Mountain West Farm Bureau Mut. Ins. Co. v. Hunt, 82 F.Supp.2d 
1261, 1269.
 

Alaska,

Alaska, 2019. Com. (a) quot. in ftn. Employer brought fraud and other claims against former employee, employee’s business, 

- 395 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009130173&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_633
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009130173&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_633
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009130173&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_633
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009130173&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_633&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_633
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994047361&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994047361&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994047361&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994047361&pubNum=0000345&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_345_420&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_420
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998070123&pubNum=0000506&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998070123&pubNum=0000506&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026172722&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1003
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026172722&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1003
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026172722&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1003
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026172722&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1003
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022336009&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1035&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1035
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022336009&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1035&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1035
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022336009&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1035&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1035
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022336009&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1035&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1035
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000052943&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1269
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000052943&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1269
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000052943&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1269
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000052943&pubNum=0004637&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_4637_1269&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_1269


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 79

and employee’s wife, alleging that employee, who had authority to make payments from employer’s accounts, improperly 
transferred funds from employer’s accounts to himself, business, and wife. After a bench trial, the trial court found that 
employee and wife were jointly and severally liable for fraud. This court vacated in part as to the fraud claim against wife, 
finding that the trial court improperly determined that wife had the burden to show the absence of fraud, and remanded for 
employer to have the opportunity to show that wife was liable under a theory of direct common-law fraud or under a theory 
that she was jointly liable for employee’s fraud. The court cited Restatement Second of Torts § 876 in noting that if the trial 
court found that wife was liable as a co-conspirator or joint tortfeasor in employee’s fraud, co-conspirators and joint 
tortfeasors were liable only for the acts of their collaborators that fell within the scope of their common tortious design. 
Williams v. Baker, 446 P.3d 336, 341.
 

Alaska, 2013. Quot. in case quot. in sup. and cit. in ftn. City-police-department dispatchers sued city and city police chief, 
alleging that police chief, as an employee, was liable under the Alaska Human Rights Act (AHRA) for aiding and abetting 
hostile-work-environment sexual discrimination by city. The trial court granted summary judgment for defendants. Affirming 
as to this claim, this court held, among other things, that an employee could not be liable under the AHRA for aiding and 
abetting an employer when the discriminating employee’s own conduct was what gave rise to the employer’s liability; aiding 
and abetting liability instead occurred when an actor knew that another’s conduct constituted a breach of duty, and gave 
substantial assistance or encouragement to the other. Mills v. Hankla, 297 P.3d 158, 172.
 

Alaska

Alaska, 2009. Subsec. (b) quot. in disc. and quot. in case cit. in ftn. Six members of a joint venture sued two other members 
and others, primarily claiming breaches of fiduciary duties in connection with the relocation of the joint venture’s surgical 
center. The trial court granted summary judgment for all defendants. Affirming in part, this court held, inter alia, that, even 
assuming that a nonfiduciary could be liable for aiding or abetting a breach of fiduciary duty, plaintiffs had waived the 
argument. The court noted that an earlier case had found liability against third parties for aiding-and-abetting discrimination, 
applying the Restatement test, under which aiding-and-abetting liability occurred when the actor knew that another’s conduct 
constituted a breach of duty but gave substantial assistance or encouragement to the other anyway. Beal v. McGuire, 216 
P.3d 1154, 1174-1175.
 

Alaska, 2005. Quot. in ftn., subsec. (b) quot. in sup. Pipefitter sued her former union and union’s stewards for sexual 
harassment and aiding and abetting discrimination under state statutes. The trial court granted summary judgment for 
defendant stewards and ruled for union at trial. This court affirmed, holding, inter alia, that plaintiff’s aiding-and-abetting 
claims against both union and stewards failed because plaintiff’s allegation, supported by minimal evidence, that union and 
stewards knew of discrimination by co-workers against plaintiff but deliberately kept such knowledge from employer did not 
amount to their having substantially encouraged or assisted the discrimination under the applicable standard. Ellison v. 
Plumbers and Steam Fitters Union Local 375, 118 P.3d 1070, 1077.
 

Alaska, 1991. Com. (c) cit. in sup., illus. 3 quot. in sup. A mentally unstable fisherman, who was being kept under 
surveillance by the local city police and a state trooper, was injured when he left his boat and shot his pistol at two flashes to 
his right, and the officers returned the gunfire. He sued the state trooper, among others, under a variety of theories, including 
negligence. The trial court entered judgment on the jury’s special verdict against all the defendants and denied the 
defendants’ motions for judgment n.o.v. Reversing and remanding, this court held, inter alia, that because the jury found that 
the trooper was not negligent in responding to the emergency call for assistance from the city and that he acted with 
reasonable care, he could not be held liable for the negligent acts of the other officers. The court found that holding an 
innocent participant liable for the negligence of another under an “acting in concert” theory would discourage those capable 
of helping from providing rescue assistance. State v. Will, 807 P.2d 467, 470.
 

Ariz.
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Ariz.2012. Subsec. (b) cit. in case quot. in disc. Trustee of a trust created to recover losses suffered by investors in an 
allegedly fraudulent investment scheme brought an action under the Arizona Securities Act (ASA) against, among others, 
accounting firm that provided professional services to persons and entities that directly participated in the scheme, and law 
firm that represented accounting firm, alleging that accounting firm and law firm were both primarily liable for securities 
fraud under the ASA and secondarily liable for aiding and abetting others’ violations of the ASA. The trial court granted 
summary judgment for accounting firm and law firm on the aiding-and-abetting claim. After the court of appeals declined 
jurisdiction over trustee’s special action petition, this court affirmed, holding, among other things, that, while Arizona courts 
recognized aiding-and-abetting liability in various tort-related contexts as a matter of common law, a separate claim for 
aiding and abetting did not exist under the ASA. Sell v. Gama, 295 P.3d 421, 427.
 

Ariz.2002. Cit. in disc., subsec. (b) cit. in sup. and cit. in case quot. in sup. Bank that provided interim financing for 
construction project sought declaratory judgment that it performed its contractual obligations in financing agreement between 
bank, permanent lender, and borrower. Permanent lender counterclaimed, charging bank with aiding and abetting fraud and 
civil conspiracy, among other claims. Trial court granted bank summary judgment, holding that bank owed no duty to 
permanent lender to disclose information about borrower’s financial condition. Appellate court affirmed. This court reversed 
in part and remanded, holding, inter alia, that fact issues existed as to aiding-and-abetting claim where evidence indicated that 
bank knew that borrower submitted false financial information to permanent lender, yet bank kept silent and continued to 
press for closing of permanent loan. Wells Fargo Bank v. Arizona Laborers, Teamsters and Cement Masons Local No. 395 
Pension Trust Fund, 201 Ariz. 474, 485, 498, 38 P.3d 12, 23, 36.
 

Ariz.1997. Cit. in disc., subsec. (a) cit. and quot. in disc., coms. (a) and (b) quot. in disc. The estate of a motorist who died 
after sustaining injuries in an automobile accident with an underage fraternity member who had consumed alcoholic 
beverages at a fraternity party prior to the accident sued, among others, new pledges of the fraternity. The trial court granted 
defendants summary judgment; the court of appeals reversed. Vacating in part the court of appeals’ decision and affirming 
the trial court’s summary judgment, this court held, inter alia, that defendants were not responsible for decedent’s injuries and 
death on the theory that they were involved in a conspiracy, within the meaning of Restatement (Second) of Torts § 876, to 
provide alcohol to minors, since their acts of drinking alcohol at the party and their payments after the accident into the 
fraternity’s social fund, from which funds had been dispensed for the purchase of alcohol served at the party, did not cause 
decedent’s injuries or damages and thus were not tortious. Estate of Hernandez v. Flavio, 187 Ariz. 506, 930 P.2d 1309, 
1312-1314, vacated in part 187 Ariz. 506, 930 P.2d 1309 (1997). See above case.
 

Ariz.1996. Subsec. (b) cit. in ftn. Foreign corporations and their shareholders sued an accounting firm and an accountant for 
breach of contract, professional negligence, breach of fiduciary duty, and substantial assistance of the corporations’ 
president’s breach of fiduciary duty in diverting profits. The trial court entered judgment on jury verdicts for plaintiffs, and 
the court of appeals reversed, holding that the corporations could not maintain the suit because it was not ratified until after 
the applicable statute of limitations periods had run. Vacating the opinion of the court of appeals and affirming in part the 
judgment of the trial court, this court held, inter alia, that the corporations had capacity to sue directly because their vice 
president properly authorized the suit on the corporations’ behalf when it was filed in 1989. Gemstar Ltd. v. Ernst & Young, 
185 Ariz. 493, 917 P.2d 222, 227.
 

Ariz.App.

Ariz.App.2011. Com. (a) cit. in sup. and cit. in case cit. in sup. Two participants in a brawl sued, among others, another 
participant who allegedly landed the first punch, seeking damages for injuries they sustained in the brawl. The trial court 
granted defendant’s motion for partial summary judgment on plaintiffs’ contention that defendant was jointly liable for their 
injuries. Reversing and remanding, this court held that sufficient evidence existed for a jury to find that defendant and his 
three companions acted in concert to commit an intentional tort, thereby subjecting themselves to joint liability; a conscious 
agreement did not have to be verbally expressed and could be implied from the conduct itself, and a jury could find that, by 
joining in the fray and then continuing to hit and kick plaintiffs while they lay motionless, defendant’s group implicitly 
agreed to inflict injuries on plaintiffs collectively, thereby subjecting them to joint liability for plaintiffs’ injuries. Chappell v. 
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Wenholz, 226 Ariz. 309, 247 P.3d 192, 195.
 

Ariz.App.2010. Subsec. (b) cit. in case quot. in sup. Workers’ compensation claimant sued doctor who performed his 
independent medical examination, alleging that doctor aided and abetted insurer’s tortious bad faith conduct in handling his 
claim by submitting results to insurer suggesting that claimant needed no further medical treatment. This court affirmed the 
trial court’s grant of summary judgment in favor of defendant, reasoning that absent evidence of defendant’s knowledge of 
insurer’s intent or propensity to act in bad faith toward plaintiff’s claim, defendant was not liable for aiding and abetting 
insurer’s allegedly tortious conduct. The court. Federico v. Maric, 224 Ariz. 34, 226 P.3d 403, 405.
 

Ariz.App.2008. Subsec. (b) cit. in case quot. in sup. Insureds sued insurer’s attorney and law firm, alleging that defendants 
wrongfully recommended, in connection with an action against plaintiffs by a third party, that insurer file a lawsuit against 
plaintiffs raising all coverage defenses as a means of putting pressure on the third party to settle. The trial court granted 
summary judgment for defendants on plaintiffs’ claim for aiding and abetting various torts. Reversing, this court held, inter 
alia, that aiding and abetting the tortious actions of a client was a valid cause of action against a lawyer, and that actions 
against lawyers were not limited to claims for abuse of process and malicious prosecution; the Arizona Supreme Court had 
adopted the general rule that lawyers had no special privilege against civil suit. Chalpin v. Snyder, 220 Ariz. 413, 207 P.3d 
666, 677.
 

Ariz.App.2008. Subsec. (b) cit. in case quot. in sup., com. (d) cit. and quot. in sup. Employer sued competitor, alleging that 
competitor aided and abetted one of employer’s key employees to breach her fiduciary duty to employer by leaving employer 
to work for competitor and persuading several of employer’s clients and other employees to follow her. The trial court 
entered judgment on a jury verdict for plaintiff. This court affirmed in part, holding, inter alia, that the jury reasonably could 
have found that defendant aided and abetted employee’s breach of fiduciary duty, causing damage to plaintiff. As to the 
elements of knowledge and causation, the court pointed to evidence that defendant’s senior vice president participated in 
recruiting meetings that employee arranged with other key employees. Security Title Agency, Inc. v. Pope, 219 Ariz. 480, 
200 P.3d 977, 988, 992.
 

Ariz.App.2007. Com. (a) cit. in disc. Investor in company who lost his investment when company went bankrupt sued board 
member and fellow investor who became a member of the board, alleging that defendants, inter alia, fraudulently 
misrepresented to him that his loan would be secured by the company’s assets, and that he would have third priority in that 
security. The trial court entered judgment on a jury verdict for plaintiff. Vacating the judgment and remanding, this court 
held, inter alia, that while a conspiratorial agreement to defraud did not need to be express, and could be implied by the 
tortious conduct itself, here, plaintiff’s reliance on certain events leading to procurement of the loan fell short of clear and 
convincing evidence that fellow investor/board member reached an actual agreement with company’s CEO to defraud 
plaintiff. Dawson v. Withycombe, 216 Ariz. 84, 163 P.3d 1034, 1053, superseding 215 Ariz. 399, 160 P.3d 1157.
 

Ariz.App.2007. Subsec. (a) quot. in case quot. in disc. Postgraduate student sued university officials for tortious interference 
with business expectancy, alleging that defendants aided and abetted his thesis advisor in interfering with his efforts to obtain 
his Ph.D and pursue his career. The trial court granted defendants’ motion to dismiss. Affirming as to the 
tortious-interference claim, this court held, inter alia, that plaintiff did not plead any factual allegations supporting his claim 
that defendants knowingly assisted thesis advisor in interfering with plaintiff’s alleged business expectancy; plaintiff’s 
allegations that defendants failed to disclose their investigatory report to him and minimized advisor’s alleged transgressions 
did not demonstrate that defendants entered into a common design with advisor to interfere with plaintiff’s business 
expectancy, knowingly substantially aided advisor’s intentional interference, or agreed to do so. Dube v. Likins, 216 Ariz. 
406, 167 P.3d 93, 100.
 

Ariz.App.2005. Cit. in disc. State filed for civil forfeiture of defendant’s home after she pleaded guilty to participating in a 
drug-selling ring. Defendant cross-moved for summary judgment. Affirming the trial court’s grant of partial summary 
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judgment for state, this court concluded, inter alia, that the attorneys’ fees and costs award against defendant did not violate 
her Eighth Amendment rights, as the award, stemming from state’s racketeering and forfeiture-reform acts, was based on 
defendant’s participation in the enterprise, and not from her criminal culpability. State v. Gravano, 210 Ariz. 101, 108 P.3d 
251, 261.
 

Ariz.App.2002. Illus. 2 quot. in sup. Defendant appealed his conviction for leaving the scene of an accident involving death 
or serious bodily harm. Affirming, the court of appeals held that, even though defendant’s car was not physically involved in 
the accident in which victim was killed, evidence that defendant had been racing with driver of car that collided with victim’s 
car was sufficient involvement in fatal accident to support defendant’s conviction. State v. Korovkin, 202 Ariz. 493, 47 P.3d 
1131, 1136.
 

Ariz.App.1995. Cit. in sup. The personal representative of the estate of a motorist who died as the result of injuries he 
received in an automobile accident with an intoxicated fraternity member following a fraternity party brought wrongful death 
and survivor actions against the local fraternity chapter, each fraternity member who contributed to a social fund used to 
purchase alcohol for the party, and the national fraternity organization. On remand, the trial court granted summary judgment 
for the national fraternity and various new members who had not yet paid their liquor assessment on the night of the incident. 
Reversing in part and remanding, this court held, inter alia, that fact questions as to whether each member knew that he was 
obligated to pay an alcohol assessment that would be used to furnish alcohol to minors and thus could be found to be a 
participant in a scheme to furnish alcohol to minors precluded summary judgment for the new members. Estate of Hernandez 
v. Flavio, 186 Ariz. 517, 924 P.2d 1036, 1039, vacated in part 187 Ariz. 506, 930 P.2d 1309 (1997). See above case.
 

Ariz.App.1995. Subsec. (b) cit. in headnote and quot. in ftn. British Virgin Islands corporations and their shareholders 
brought claims of accounting negligence, breach of contract, and breach of fiduciary duties against accounting firms 
regarding two Arizona real estate transactions, alleging that defendant assisted a shareholder to divert profits that belonged to 
plaintiff corporations and should have been distributed among plaintiff shareholders. The trial court entered judgment on a 
jury verdict awarding plaintiffs damages. Reversing, this court held, inter alia, that plaintiff shareholders lacked the capacity 
to sue for corporate injuries; they could, however, pursue, on remand, a claim against defendant for substantial assistance in 
the other shareholder’s alleged breach of fiduciary duty, since it was the only claim under which they sought to recover 
damages that they had alleged to have suffered individually, that is, the attorney’s fees and costs incurred in prior litigation 
against the shareholder. Gemstar Ltd. v. Ernst & Young, 183 Ariz. 148, 901 P.2d 1178, 1189, vacated 185 Ariz. 493, 917 
P.2d 222 (1996). See above case.
 

Ariz.App.1984. Cit. in sup., quot. in sup., coms. (a), (c), (d) and illus. 2 quot. in sup., com. (a), illus. 2 cit. in disc. The 
plaintiffs sued truck drivers and owners for wrongful death after an accident with a semitractor trailer rig that was allegedly 
leading a “convoy” of three speeding trucks. The trial court granted the defendants’ motion for summary judgment. This 
court reversed and remanded, holding that there was an issue of material fact as to whether the defendants were engaged in a 
tortious act of “running together” in excess of the speed limit. The court rejected the defendants’ contention that there was no 
viable legal theory which would allow them to be found liable for the plaintiffs’ injuries, and stated that one may be liable for 
the tortious conduct of another if one gave substantial assistance or encouragement to the other, or if they acted in concert or 
pursuant to a common design. Gomez v. Hensley, 145 Ariz. 176, 700 P.2d 874, 876-878.
 

Ark.

Ark.1996. Cit. in disc. After being robbed and beaten inside their home, a former salesman for a medical supply company 
and his wife sued the company’s owners for negligence, assault and battery, and the tort of outrage, alleging that the owners 
had contracted with two men to rob and beat them. Trial court dismissed the negligence claim and entered a remittitur order 
reducing the jury’s verdict awarding compensatory damages. This court affirmed in part and reversed in part, holding, inter 
alia, that, without the existence of some special relationship, or evidence of encouragement to third parties by one in a 
position of some control or authority over them, no duty of care flowed from defendants to plaintiffs. Offhand statements of 
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dislike to a third party could not constitute negligence in the absence of such a relationship. Since the court excluded the 
alleged contract from its analysis, it stated that there was no business relationship between defendants and the assailants that 
involved plaintiffs. Smith v. Hansen, 323 Ark. 188, 914 S.W.2d 285, 290.
 

Cal.App.

Cal.App.2015. Cit. and quot. in sup., cit. in cases cit. in sup., cit. in case quot. in ftn. Family of father who was struck and 
killed by a speeding car filed, inter alia, a claim for aiding and abetting tortious conduct against passenger in the car, alleging 
that defendant encouraged the driver to drive at an unsafe speed, despite knowing there were dips in the road. The trial court 
granted defendant’s motion for summary judgment. This court reversed, holding that there were genuine issues of material 
fact as to whether defendant was liable as a joint tortfeasor for aiding and abetting the commission of a tort. Citing 
Restatement Second of Torts § 876 for the principles of concert of action, the court determined that there was sufficient 
evidence to support plaintiffs’ claim that defendant was familiar with the street and its dips and encouraged the driver to go 
faster in order to become airborne. Navarrete v. Meyer, 237 Cal.App.4th 1276, 1281, 1285, 1286, 1288, 188 Cal.Rptr.3d 623, 
628, 631, 632, 634.
 

Cal.App.2014. Cit. in sup., cit. in cases cit. in sup. Limited-liability company brought a claim for aiding and abetting breach 
of fiduciary duty against venture capital firm and its principals, after plaintiff’s managing members formed a competing 
company with defendants. The trial court entered judgment on a jury verdict awarding plaintiff restitution. Affirming in part, 
this court held that defendants could be liable for aiding and abetting breach of fiduciary duty even though they did not owe a 
fiduciary duty to plaintiff directly, because plaintiff pleaded and proved that defendants had actual knowledge of members’ 
fiduciary duties to plaintiff, that they provided members with substantial assistance in breaching those duties, and that their 
conduct resulted in unjust enrichment. The court noted that California courts dealing with aiding-and-abetting liability 
consistently relied on the elements of the tort as set forth in Restatement Second of Torts § 876, and, like § 876, omitted any 
reference to an independent duty on the part of the aider and abettor. American Master Lease LLC v. Idanta Partners, Ltd., 
225 Cal.App.4th 1451, 1475, 1476, 171 Cal.Rptr.3d 548, 567, 568.
 

Cal.App.2007. Subsec. (b) and com. (d) quot. in sup. Consumer sued credit-card-processing services and payment processors 
for allegedly aiding and abetting unfair competition by contracting with a website that ran an illegal lottery. The trial court 
sustained defendants’ demurrers and entered judgment for defendants. On remand, this court reversed and remanded as to 
credit-card-processing services, but affirmed as to payment processors, holding that, while plaintiff alleged that services 
reviewed the website, knew that it was unlawful, and authorized the website to display their respective logos so that 
consumers could link directly to them to process credit-card payments, plaintiff failed to sufficiently allege, as to payment 
processors, knowledge of the website’s illegality or facts showing substantial assistance or encouragement. Schultz v. Neovi 
Data Corp., 60 Cal.Rptr.3d 810, 816.
 

Cal.App.2005. Cit. in ftn. Creditor who brought breach-of-fiduciary-duty claim against assignee for the benefit of creditors 
moved to amend its complaint to add assignee’s attorney as defendant, alleging attorney-client conspiracy to deplete assignor 
corporation’s assets by charging excessive fees. The trial court allowed the amendment. This court reversed, holding, inter 
alia, that attorney could not be added as a codefendant, since, absent an allegation of fraud or a financial interest in the 
assigned assets that went beyond their use as a source to pay his fees for representing assignee firm, attorney did not owe an 
independent legal duty to creditor necessary to establish the prima facie case of conspiracy required by California’s 
attorney-client conspiracy statute, a “gatekeeping” measure. The court concluded, in dicta, that a civil claim for aiding and 
abetting the commission of a tort, though not requiring a showing of an independent duty, would still fall under the statute’s 
requirements. Berg & Berg Enterprises, LLC v. Sherwood Partners, Inc., 131 Cal.App.4th 802, 823, 32 Cal.Rptr.3d 325, 340.
 

Cal.App.2005. Subsec. (b) and com. (d) quot. in sup. Consumer sued credit card processing and billing company for 
allegedly aiding and abetting an illegal lottery and pyramid scheme on a codefendant’s website, which had caused consumer 
harm by enticing him to transfer money through company to codefendant. Trial court granted company’s demurrer. 
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Reversing in part and remanding, this court held that consumer had adequately pleaded a cause of action against company, 
since the complaint alleged that company had assisted and encouraged codefendant despite knowing that its website was an 
illegal lottery that made false and deceptive claims and engaged in unfair business practices. Schulz v. Neovi Data Corp., 28 
Cal.Rptr.3d 46, 49, review granted and opinion superseded _ Cal. _, 32 Cal.Rptr.3d 758, 117 P.3d 475 (2005).
 

Cal.App.2004. Com. (d) quot. in case quot. in disc. Naval-ship worker who was diagnosed with mesothelioma as a result of 
exposure to asbestos insulation brought personal-injury suit against predecessor to manufacturer of insulation product. Trial 
court sustained defendant’s demurrer on plaintiff’s causes of action for fraud, negligent misrepresentation, and concert of 
action. Affirming, this court held, inter alia, that plaintiff failed to state a claim for concert of action, as plaintiff could not 
show that he was injured by the insulation product made by defendant, or that defendant encouraged and advised its 
successor to make false representations about the safety of the product. Cadlo v. Owens-Illinois, Inc., 125 Cal.App.4th 513, 
521, 23 Cal.Rptr.3d 1, 7.
 

Cal.App.2003. Cit. in sup., quot. in ftn., com. (d) quot. in sup., illus. 6 quot. in ftn. Car mechanic and his wife sued numerous 
manufacturers, suppliers, and distributors of friction-brake products containing asbestos, alleging that mechanic’s pulmonary 
cancer was caused by prolonged inhalation of asbestos-laden products. Plaintiffs settled with all but two defendants, 
including a dissolved bankrupt manufacturer of car brakes and clutches. Trial court entered judgment on jury verdict for 
bankrupt manufacturer. This court affirmed, holding, inter alia, that trial court did not err in refusing to give jury a 
concert-of-action instruction as to bankrupt manufacturer. It stated that applying concert-of-action theory of collective 
liability in such industry wide circumstances would expand doctrine far beyond its intended scope. Chavers v. Gatke Corp., 
107 Cal.App.4th 606, 617, 132 Cal.Rptr.2d 198, 205, 206.
 

Cal.App.1996. Cit. in disc. Employee who was sexually harassed by his immediate supervisor brought Fair Employment and 
Housing Act (FEHA) action against supervisor, supervisor’s manager, and employer. Employee argued that manager, who 
became aware of the misconduct but did nothing to stop it, was personally liable as an aider and abettor of harasser, and also 
as an agent of employer. The trial court dismissed the action against manager. Affirming, this court held that manager’s 
failure to take action did not render him an aider and abettor of wrongdoer, nor was he personally liable as employer’s agent. 
Dissent believed that manager, as employer’s agent, was an employer under FEHA and, as such, could be held personally 
liable for the harassment, which he also had a duty to prevent. Fiol v. Doellstedt, 50 Cal.App.4th 1318, 58 Cal.Rptr.2d 308, 
312.
 

Cal.App.1996. Cit. in disc. Former and current employees sued employer and three individual supervisory employees under 
the California Fair Employment and Housing Act (FEHA) for age discrimination in personnel management decisions. The 
trial court sustained defendant supervisory employees’ demurrers, and the supervisory employees were dismissed. Affirming, 
this court held, inter alia, that defendant supervisory employees could not be held personally liable under the FEHA on the 
theory that, in making the challenged personnel decisions on behalf of employer, they “aided and abetted” employer; since a 
corporation could act only through its employees, the requisite element of concerted wrongful action was missing between a 
corporate employer and a corporate employee in the “aiding and abetting” context. Janken v. GM Hughes Electronics, 46 
Cal.App.4th 55, 53 Cal.Rptr.2d 741, 755.
 

Cal.App.1994. Subsecs. (b) and (c) cit. in headnote and in sup. Certified shorthand reporters sued group of certified 
shorthand reporters and two insurance companies, alleging, inter alia, that defendants aided and abetted each other in the 
commission of unfair business practices and intentional interference with contract and prospective economic advantage, 
based on the practice of direct contracting, under which the group contracted with the insurance companies to have exclusive 
right to report depositions taken by attorneys representing those companies. The trial court sustained demurrers to all causes 
of action without leave to amend. This court issued a peremptory writ of mandate ordering the trial court to overrule the 
demurrers; it held that plaintiffs’ complaint stated a claim for aiding and abetting and it rejected defendants’ argument of 
justification, among others, in support of the demurrers. Saunders v. Superior Court, 27 Cal.App.4th 832, 846, 33 Cal.Rptr.2d 
438, 440, 446.
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Cal.App.1986. Cit. in sup., coms. (a) and (b) quot. in sup. The plaintiff sued two passengers who had been in the automobile 
of a drunken driver that injured the plaintiff, alleging on a concert of action theory that the passengers were partially 
responsible for the drunken driver’s acts. The trial court entered judgment for the defendants. Affirming, this court held that 
the theory of concerted action or civil conspiracy did not apply because there was no evidence of substantial assistance or 
encouragement. Cully v. Bianca, 186 Cal.App.3d 1172, 231 Cal.Rptr. 279, 282, 283.
 

Cal.App.1983. Cit. in disc. A daughter and her mother brought an action against pharmaceutical manufacturers seeking 
special, general and punitive damages for permanent disability suffered by the plaintiff daughter, allegedly proximately 
resulting from injection with defective antipolio vaccine. It was not known which manufacturer manufactured the defective 
vaccine administered to the daughter. The lower court entered summary judgment in favor of the manufacturers, and the 
plaintiffs appealed. This court held, inter alia, that market-share liability was not applicable to permit the daughter and mother 
to recover against the pharmaceutical manufacturers for permanent disability, liability could not be predicated on breach of a 
duty to warn, and the plaintiffs could not recover against the manufacturers by coupling res ipsa loquitur with an alternative 
theory of liability, since they had failed to establish that any one of the defendant manufacturers had such a contact with the 
plaintiff daughter that it should be required to come forward and exculpate itself because it alone, or with others who treated 
or dealt with the daughter, was in a better position to identify the culpable party. Finally, liability could not be predicated on a 
“concert of action” theory, where such concert of action as took place was designed to produce a safe vaccine, not a drug 
unfit for the purpose for which it was sold, distributed, and used. Sheffield v. Eli Lilly and Co., 144 Cal.App.3d 583, 192 
Cal.Rptr. 870, 888.
 

Colo.App.

Colo.App.2018. Quot. in sup. Oil-and-gas company brought a lawsuit against law firm that represented a buyer during its 
purchase of plaintiff’s oil-and-gas interests, alleging that defendant conspired with plaintiff’s competitor to use the buyer as a 
strawman purchaser. The trial court granted defendant’s motion for summary judgment, finding that the use of a strawman 
purchaser was not fraudulent. This court affirmed, holding, inter alia, that plaintiff’s claim for affirmative fraud against 
defendant was without merit, because plaintiff failed to allege that defendant had a duty to disclose that it only represented 
competitor. The court cited Restatement Second of Torts § 876 in explaining that plaintiff had to establish that defendant 
acted tortiously in concert with competitor for a common design, knew that competitor’s conduct was a breach of duty and 
provided substantial assistance to the breach, or provided substantial assistance to competitor while also conducting separate, 
tortious conduct. Rocky Mountain Exploration, Inc. v. Davis Graham & Stubbs LLP, 428 P.3d 567, 577.
 

Colo.App.1998. Subsec. (b) cit. in disc. and headnote. Seller of car dealerships sued buyer and seller’s broker, alleging civil 
conspiracy and breach of fiduciary duty. Trial court granted buyer summary judgment, and denied seller’s motion to add a 
claim against buyer for aiding and abetting in broker’s breach of fiduciary duty. This court reversed and remanded, holding, 
inter alia, that plaintiff’s failure to allege facts sufficient to support the overt wrongful act element of a claim for civil 
conspiracy did not necessarily foreclose the establishment of a claim for aiding and abetting a breach of fiduciary duty. 
Nelson v. Elway, 971 P.2d 245, 246, 249.
 

Colo.App.1994. Cit. in disc., subsec. (b) quot. but dist. Limited partner sued, among others, attorney who had represented 
partnership in litigation involving property development for aiding and abetting general partner’s breach of fiduciary duty to 
plaintiff by defendant’s delivering of funds in the partnership account to the general partner before closing the account. The 
trial court entered judgment in attorney’s favor. Affirming, this court held, inter alia, that record supported the trial court’s 
finding that defendant could not have known or even have been on notice at time he transferred funds from the partnership 
account to the general partner that three years later general partner would stop making its scheduled, stipulated payments to 
limited partner. Holmes v. Young, 885 P.2d 305, 308.
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Colo.App.1992. Cit. in disc. Student sued school district and other students to recover damages for head injuries she 
allegedly suffered at school during two separate incidents, in one of which plaintiff was struck on the head by a book thrown 
by one student at another during a roughhousing incident. Reversing on other grounds the trial court’s entry of judgment for 
defendants and remanding, this court held, inter alia, that the trial court did not err in refusing plaintiff’s tendered concerted 
action instruction that would have imposed liability on one of the student defendants involved in the roughhousing incident 
for his joint action with the other student, since a statutory amendment permitting recovery for personal injuries caused by the 
concerted action of tortfeasors had no applicability when the complaint was filed. Voelker v. Cherry Creek School Dist. 5, 
840 P.2d 353, 356, judgment reversed 859 P.2d 805 (Colo.1993).
 

Conn.

Conn.2003. Quot. in ftn., subsec. (a) cit. in disc. and quot. in ftn., coms. (a) and (b) quot. in disc. and in ftn. Developer who 
owned low-income-housing developments financed by Connecticut Housing Finance Authority (CHFA) sued CHFA 
employees, alleging that employees agreed to defame him, invade his privacy, cause him emotional distress, and tortiously 
interfere with his business expectancy. Trial court granted defendants summary judgment. This court affirmed, holding that 
plaintiff’s claims sounded in civil conspiracy and, therefore, were barred by intracorporate-conspiracy doctrine. It rejected 
plaintiff’s attempt to draw distinction between parties “acting in concert” and parties acting pursuant to “common design,” 
stating that in each case, one or more persons, by express or tacit agreement, acted in combination with another for particular 
purpose or to attain particular end. Harp v. King, 266 Conn. 747, 780, 835 A.2d 953, 973.
 

Conn.1997. Cit. in case quot. in disc., quot. in ftn. A bank, as payee, brought separate actions against the defendants, as 
makers of promissory notes that were payable on demand. All except one of the defendants were among the group of 
investors in a now-defunct limited partnership. Trial court held that plaintiff had aided and abetted the limited partnership’s 
fraudulent conduct in connection with the defendants’ purchase of securities from the limited partnership. It determined that 
plaintiff was the agent of the limited partnership because it had represented the partnership issuers in effecting purchases or 
sales of securities. This court affirmed in part, reversed in part, and remanded, holding, inter alia, that the trial court’s 
memoranda of decision included inadequate findings to conclude that, as a matter of law, the plaintiff’s conduct met the 
common law definition of aiding and abetting tortious conduct. Uniform Securities Act. Connecticut Nat. Bank v. Giacomi, 
242 Conn. 17, 699 A.2d 101, 126-127.
 

Conn.1995. Subsec. (b) cit. in ftn. and in diss. op. A bank, as payee, sued a group of investors in a limited partnership as 
makers of promissory notes that were payable on demand. Trial court found that bank had aided and abetted fraud in 
connection with defendants’ purchase of securities from the partnership, and determined that bank’s conduct was an 
affirmative defense to defendants’ liability on the notes. This court reversed, holding that the state uniform securities act did 
not include within its prohibitions the aiding and abetting of another’s fraudulent conduct. It relied on the recent United 
States Supreme Court case holding that § 10(b) of the Securities Exchange Act of 1934, and Rule 10b-5 did not provide for a 
private cause of action based on implied aider and abettor liability. Dissent argued that aider and abettor liability was implicit 
in the statute and that majority erred in rejecting the fundamental tort principle that a person who aids and abets a tortfeasor is 
himself liable for the resulting harm to a third person. Connecticut Nat. Bank v. Giacomi, 233 Conn. 304, 659 A.2d 1166, 
1176, 1178, 1185, appeal after remand 242 Conn. 17, 699 A.2d 101 (1997). See case below.
 

Conn.1981. Subsec. (a) cit. in sup. A suit was brought on behalf of the victim, a minor, against four other minors in order to 
recover for damages allegedly sustained in an assault by the defendants. The lower court found in favor of the plaintiff and 
the defendants appealed, arguing, inter alia, that the lower court erred in its finding that the defendants’ action was 
sufficiently united to support a judgment of joint and several liability. This court stated that there was testimony that all four 
defendants encircled the plaintiff, blocking his escape, and that each of the four either punched, kicked, or pushed him. The 
court stated that the defendants’ acts amply justified the conclusion that the minors had been acting in concert. No error. 
Lamb v. Peck, 183 Conn. 470, 441 A.2d 14, 16.
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Conn.App.

Conn.App.2001. Cit. in case cit. in disc., quot. in ftn. Motorist and her son were injured in car accident with an intoxicated 
20-year-old minor, who had illegally bought beer and stored it in his parents’ refrigerator until day of the accident. Motorist 
and son sued drunk driver’s parents for negligence. Trial court granted parents summary judgment. This court affirmed, 
holding that parents were not liable to third persons for damages caused by intoxicated minor, even though they knew of and 
acquiesced in minor child’s storage of beer in their home. Parents did not substantially assist or encourage their son in his 
negligent conduct by buying, providing, or serving intoxicants to him, by enabling him to obtain more liquor when they knew 
he was drunk, or by allowing him to drive when they knew or should have known that he was drunk. Rangel v. Parkhurst, 64 
Conn.App. 372, 382, 383, 779 A.2d 1277, 1283, 1284.
 

Conn.App.1988. Subsec. (a) cit. in case quot. in sup. A corporation that represented manufacturers of specialized products 
sued three of its former employees for breach of contract and intentional interference with contractual relations, alleging that 
the defendants began representing some of the corporation’s principals in violation of a postemployment agreement not to 
compete. The trial court entered judgment for the plaintiff, holding each defendant jointly and severally liable for the 
monetary award. Affirming, this court held that the trial court’s findings that the defendants were jointly and severally liable 
because they conspired together to interfere with the plaintiff’s contractual relations with its principals were not clearly 
erroneous. Hart, Nininger and Campbell v. Rogers, 16 Conn.App. 619, 548 A.2d 758, 764.
 

Conn.App.1987. Subsec. (a) quot. in disc. A church financial secretary was accused of misappropriating church funds by the 
pastor and other church trustees before a meeting of the church membership. The secretary sued the pastor and trustees for 
libel and slander. The trial court entered judgment for the plaintiff, making all the defendants jointly and severally liable for 
the damages. This court affirmed, holding, inter alia, that the plaintiff was a private individual and therefore, to rebut the 
defense of privilege and recover general damages, had only to prove actual malice by a preponderance of the evidence; 
moreover, it was not error to hold the defendants jointly and severally liable where the evidence showed that they acted in 
concert. Miles v. Perry, 11 Conn.App. 584, 529 A.2d 199, 212.
 

Conn.Super.

Conn.Super.1997. Cit. in headnotes, cit. and quot. in sup., cit. in case cit. in sup., com. (b) quot. in ftn. After her daughter 
died in a car accident, a mother sued the intoxicated minor driver and the person who facilitated driver’s intoxication, 
alleging negligence and recklessness. Denying facilitator’s motion to strike, the court held that facilitator owed a duty to the 
victim, and that plaintiff had alleged a series of affirmative acts by which facilitator substantially assisted driver in his 
negligence and recklessness. Cowart v. Grimaldi, 46 Conn.Sup. 248, 746 A.2d 833, 836.
 

Conn.Super.1995. Quot. in disc., subsec. (a) adopted in case cit. in disc., com. (b) quot. in disc. After a film curator at a 
college library was demoted to assistant and later fired after filing a grievance over her demotion, she sued the college 
librarian and a co-worker, claiming, in part, that defendants conspired with each other against plaintiff, causing her damage. 
Denying defendants’ motion to strike, the court held, inter alia, that plaintiff’s civil conspiracy claim was appropriately 
pleaded and stated a cognizable claim separate from her tortious interference claim. Talit v. Peterson, 44 Conn.Sup. 490, 492, 
493, 692 A.2d 1322, 1323.
 

Del.

Del.2006. Com. (a) quot. in ftn. Collection agency hired by bank to service its unpaid credit-card debt sued bank and bank’s 
employee after agency’s general manager stole agency’s business records and transferred bank’s accounts to a competing 
agency. This court held that the trial court acted within its discretion in denying defendants’ motion for summary judgment 
on plaintiff’s claim for civil conspiracy, stating that an express agreement between the alleged conspirators was not 
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necessary, and noting that evidence that general manager had discussed his intention to quit with employee, employee had 
indicated an interest in continuing to work with general manager, and both individuals knew that agency’s records were 
necessary to continue effectively servicing the accounts created a triable issue of fact on the elements of the conspiracy claim; 
the court reversed the trial court’s entry of a judgment of zero dollars following a jury verdict for plaintiff on liability, and 
remanded for a trial on damages. Empire Financial Services, Inc. v. Bank of New York (Delaware), 900 A.2d 92, 97.
 

Del.2001. Com. (b) quot. in ftn. Shareholders sued corporation’s board of directors for breach of fiduciary duty in connection 
with a merger, and brought an aiding-and-abetting claim against the acquiring corporation. Affirming the trial court’s 
dismissal of the complaint, this court held, inter alia, that plaintiffs’ aiding-and-abetting claim failed as a matter of law 
because the allegations in the complaint did not support an inference that the acquiring corporation knowingly participated in 
a fiduciary breach. The court said that the merger agreement was the product of arm’s-length negotiations, and that 
arm’s-length negotiations were inconsistent with participation in a fiduciary breach. Malpiede v. Townson, 780 A.2d 1075, 
1097.
 

Del.Ch.

Del.Ch.2015. Quot. in sup. In a dispute arising out of the sale of a portfolio company, seller’s representatives sued buyers, 
seeking to compel the release of certain funds that were held in escrow pursuant to the parties’ stock-purchase agreement; 
buyers counterclaimed for fraud, alleging that representatives made oral and written misrepresentations on behalf of seller 
prior to closing and in the agreement. This court denied in part representatives’ motion to dismiss buyers’ fraud counterclaim, 
holding that buyers’ allegations were sufficient to support the imposition of secondary liability for fraud against 
representatives under theories of either aiding and abetting or conspiracy. The court noted that, under Restatement Second of 
Torts § 876, when secondary liability was premised on an agreement or a common design, the theory was typically framed in 
terms of a “conspiracy,” but, when secondary liability was premised on providing substantial assistance, the theory was 
typically framed as “aiding and abetting.” Prairie Capital III, L.P. v. Double E Holding Corp., 132 A.3d 35, 63.
 

Del.Ch.2014. Subsec. (b) quot. in ftn. Shareholders filed class actions against corporation’s board members and its lead and 
secondary financial advisors, alleging that advisors aided and abetted board members in breaching their fiduciary duties to 
shareholders in connection with a merger between corporation and another company. After shareholders reached a settlement 
with board members and secondary advisor, the parties proceeded to a bench trial, in which lead advisor was found liable to 
shareholders. Following supplemental briefing by the parties, this court held that lead advisor was responsible for 83% of the 
total damages suffered by shareholders, because 17% of the damages were attributable to joint tortfeasors who received 
releases from contribution in the settlement. The court noted that, under the Restatement Second of Torts, a defendant who 
aided and abetted a breach of fiduciary duty was jointly and severally liable for the damages resulting from the breach; thus, 
shareholders could have recovered 100% of their damages from lead advisor, which then could have pursued claims for 
contribution against other joint tortfeasors. In re Rural/Metro Corp. Stockholders Litigation, 102 A.3d 205, 220.
 

Del.Ch.2014. Cit. and quot. in sup., com. (d) quot. in sup. Stockholders sued corporation, members of its board of directors, 
and investment bank hired by corporation to act as a financial advisor regarding corporation’s merger with another company, 
alleging that directors breached their fiduciary duties in approving the merger, and that investment bank aided and abetted 
directors’ breaches of fiduciary duty. After a trial, this court held that investment bank was liable for aiding and abetting 
directors’ breaches of the duty of care and the duty of disclosure. The court reasoned that, although investment bank knew 
that the board was uninformed about certain critical matters, it failed to disclose the relevant information in order to further 
its own opportunity to close the merger and get paid its contingent fee, so that it could capture additional work from other 
entities for which it would receive far greater fees. In re Rural Metro Corp., 88 A.3d 54, 98.
 

Del.Ch.2009. Com. (a) quot. in case quot. in ftn. As part of a wider action, stockholders filed derivative claims against 
officer/director of corporation, alleging that he committed fraud and engaged in a conspiracy to defraud corporation. Denying 
defendant’s motion to dismiss plaintiffs’ fraud and conspiracy claims, this court held, inter alia, that plaintiffs adequately pled 
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that defendant engaged in fraud, and were entitled to an inference that he did not do so as an independent actor, but rather as 
part of a conspiracy to defraud corporation. The court noted that plaintiffs did not have to prove the existence of an explicit 
agreement in order to prevail at trial, because a conspiracy could be inferred from the pled behavior of the alleged 
conspirators. In re American Intern. Group, Inc., 965 A.2d 763, 806.
 

Del.Super.

Del.Super.2003. Quot. in ftn. in sup., adopted in cases cit. in ftn. Motorboat occupants who were injured when their boat was 
struck from behind by another powerboat brought suit for negligence against, among others, owner of third vessel that had 
passed plaintiffs’ boat without incident prior to the collision, alleging that defendant owed a duty to warn plaintiffs and driver 
of second boat of the collision he knew was about to occur. Denying defendant’s motion for summary judgment, the court 
held that defendant, as operator of a powerboat traveling in close proximity with others on a navigable waterway, owed a 
duty of care to plaintiffs. The court said that, to the extent a jury found that defendant agreed to lead operator of second vessel 
back to port and then set a speed in excess of what was reasonable, the jury could conclude that defendant acted in concert 
with, or substantially assisted, operator of second vessel in negligently causing the collision. Kuczynski v. McLaughlin, 835 
A.2d 150, 156.
 

Fla.App.

Fla.App.2005. Quot. in ftn. in sup., com. (a) cit. and quot. in ftn. in sup. After passenger in the rear seat of a sport utility 
vehicle allegedly informed the driver of the vehicle that it was safe to back up when it was not, leading to an accident in 
which the vehicle struck a motorcycle, motorcycle passenger brought personal-injury claim against vehicle passenger. The 
trial court granted defendant’s motion to dismiss. Reversing and remanding, this court held, among other things, that 
plaintiff’s allegations potentially stated a claim for joint and several liability against driver and defendant for acting in concert 
to cause plaintiff’s injury, and that the issue of whether driver’s actions were an intervening cause of the accident was a 
question of fact not properly resolved in a motion to dismiss. Roos v. Morrison, 913 So.2d 59, 68.
 

Fla.App.2000. Cit. and quot. in sup. After corporation defaulted on its loan obligations to limited partnership, partnership 
sued corporation’s directors and others for, in part, fraud. Affirming the trial court’s entry of judgment on a jury verdict 
awarding plaintiff damages, this court held, inter alia, that defendant directors were entitled to receive setoffs in amounts 
equal to pretrial settlements that plaintiff had reached with corporation’s accountant and general counsel, since, in suing the 
various tortfeasors, plaintiff sought to collect for a single loss, the outstanding balance due on the defaulted note, and its 
allegations that accountant and general counsel had conspired to fraudulently induce it to loan funds so that directors could 
utilize the funds for their personal use set forth a viable basis for joint and several liability. Acadia Partners, L.P. v. 
Tompkins, 759 So.2d 732, 736, 737.
 

Fla.App.1986. Subsec. (b), com. (d) cit. in disc. A daughter-in-law who was burned by lighter fluid that splashed on her at a 
family cook-out and ignited sued her father-in-law for negligently advising his son to spray lighter fluid on a dying fire. The 
trial court granted summary judgment to the defendant. Affirming, this court stated that the defendant’s suggestion did not 
constitute the giving of “substantial assistance” to the son’s performance of a negligent act, nor did it make father liable as an 
“aider and abettor.” Kilgus v. Kilgus, 495 So.2d 1230, 1231, review denied 504 So.2d 767 (1987).
 

Fla.App.1985. Quot. in disc. A woman sued 11 manufacturers of the drug DES for injuries she allegedly suffered in utero as 
a result of the ingestion of DES by her mother. The trial court granted the manufacturers’ motions to dismiss and motions for 
judgments on the pleadings, on the ground that the plaintiff did not state a cause of action because she was unable to identify 
the specific manufacturer of the drug her mother ingested. This court affirmed, holding that under traditional tort law in 
Florida, failure to allege causation by identifying the specific tortfeasor precluded recovery. As an intermediate appellate 
court, this court did not have the authority to approve a liability theory that did not require a plaintiff to pinpoint the specific 
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defendant that caused her injury. However, the court observed that the requirement for identifying the wrongdoer had been 
relaxed in other jurisdictions via the “concert of action” doctrine and theories of alternative liability and enterprise liability. 
Conley v. Boyle Drug Co., 477 So.2d 600, 603.
 

Ga.

Ga.2019. Com. (a) quot. in sup. Federal Deposit Insurance Corporation (FDIC) brought an action in federal court against 
former officers and directors of a bank, alleging that defendants were negligent and grossly negligent in approving ten 
commercial real-estate loans that caused the bank to sustain losses and ultimately led to its closure. After a jury found that 
certain defendants were negligent in approving four of the loans, the district court entered a judgment holding defendants 
jointly and severally liable. Answering questions certified by the court of appeals, this court held that Georgia’s 
apportionment statute did not abrogate its common-law rule imposing joint-and-several liability on tortfeasors who acted in 
concert, insofar as a claim of concerted action invoked the narrow and traditional common-law doctrine of concerted action 
based on a legal theory of mutual agency and imputed fault consistent with Restatement Second of Torts § 876. Federal 
Deposit Insurance Corporation v. Loudermilk, 826 S.E.2d 116, 125.
 

Hawaii

Hawaii, 1991. Cit. in disc. A hemophiliac, who had tested positive with the AIDS virus, brought a negligence and strict 
liability action against the manufacturers of a blood protein that enabled the blood to properly coagulate when a hemophiliac 
suffered a bleeding episode, alleging that he was exposed to the AIDS virus through injections of the blood protein. A federal 
district court granted the manufacturers’ motions for summary judgment. Answering the certified questions of the federal 
circuit court, this court held, inter alia, that the theory of concert of action would not apply in this case because the court did 
not want to burden the defendants with joint and several liability. The court noted that this theory derived from the criminal 
law concept of aiding and abetting. Smith v. Cutter Biological, Inc., 72 Hawaii 416, 823 P.2d 717, 726.
 

Hawaii App.

Hawaii App.2019. Com. (b) quot. in case quot. in sup. In consolidated actions, property owner brought claims for, among 
other things, breach of contract, invasion of privacy, defamation, civil conspiracy, malicious prosecution, and nuisance 
against neighbors in connection with allegations that they wrongfully blocked her access to an express easement over their 
property. The trial court denied neighbors’ motion for judgment as a matter of law and entered judgment on a jury verdict in 
favor of owner. This court vacated and remanded for a new trial, holding, among other things, that the trial court erred in 
denying neighbors’ motion for judgment as a matter of law on owner’s conspiracy claim under Restatement Second of Torts 
§ 876, because it could not be determined from the jury’s verdict what underlying tortious acts alleged by owner that 
neighbors conspired to commit. Lee Ching v. Loo Dung, 446 P.3d 1016, 1040.
 

Idaho App.

Idaho App.1982. Subsec. (b) cit. in sup. The owners of a house that was burned down brought an action against the person 
who had set the fire and against that persons employer. After the suit against the employee was dismissed pursuant to a 
settlement, the action against the employer continued, and the trial court subsequently entered summary judgment against the 
owners. This court reversed and remanded, finding that genuine issues of material fact existed that should have precluded 
summary judgment. The court noted that persons who encouraged others in the performance of a tort were considered joint 
tortfeasors with the principal actor, and were held equally liable with that principal. Finding that the employer had expressed 
a desire to see the house burned down, the court ruled that a trier of fact could have decided that the employer encouraged the 
act, that his encouragement precipitated the employee’s conduct, and that this turn of events was foreseeable by the employer. 
On these bases, the court ruled that, under the facts at hand, a jury could have found the employer liable to the plaintiffs. 
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Smith v. Thompson, 103 Idaho 909, 655 P.2d 116, 118.
 

Ill.

Ill.2010. Cit. in disc. and sup., cit. in conc. and diss. op., subsec. (b) quot. in conc. and diss. op., com. (d) quot. in sup. and in 
conc. and diss. op. Administrators of decedents’ estates sued strip-club operator for negligence, alleging that decedents were 
fatally injured in an automobile collision with an intoxicated patron of the club. The trial court denied defendant’s motion to 
dismiss, and certified two questions for interlocutory appeal, seeking guidance as to whether defendant owed a duty of care to 
decedents. The appellate court answered the questions in the affirmative. Answering the questions and remanding, this court 
held that, where, as here, a defendant was alleged to have removed a patron for being intoxicated, placed the patron into a 
vehicle, and required him to drive off, such facts were sufficient to state a common-law negligence cause of action for 
in-concert liability under Restatement § 876 that was not preempted by the Dramshop Act. The concurring and dissenting 
opinion argued that the allegations of plaintiffs’ complaints were insufficient to establish that defendant substantially assisted 
or encouraged patron’s tortious conduct, as required to state a claim for in-concert liability. Simmons v. Homatas, 236 Ill.2d 
459, 338 Ill.Dec. 883, 925 N.E.2d 1089, 1094, 1100, 1101, 1103-1106.
 

Ill.1998. Cit. in headnote, cit. and quot. in disc. In wrongful death action, administratrix of estate of decedent sued gun owner 
for negligently entrusting his firearm to a friend who was under the influence of alcohol and who, along with another 
individual, mistakenly shot and killed decedent. Defendant filed a counterclaim in which he asserted that if he was found 
liable, his liability should be apportioned relative to that of the shooter and the shooter’s accomplice, pursuant to § 2-1117 of 
the Code of Civil Procedure (735 ILCS 5/2-1117). The trial court disagreed with defendant’s contention, but certified for 
interlocutory appeal the question whether the provisions of 735 ILCS 5/2-1117 were applicable under these circumstances. 
The intermediate appellate court determined that § 2-1117 did not apply. Affirming, this court held that § 2-1117 was 
inapplicable in negligence actions where several tortfeasors acted in concert to cause a single, indivisible harm. Woods v. 
Cole, 181 Ill.2d 512, 512, 515-517, 230 Ill.Dec. 204, 204, 206-207, 693 N.E.2d 333, 333, 335-336.
 

Ill.1994. Com. (c) cit. in headnote and disc. The estate of a former asbestos plant employee who died from mesothelioma 
sued the plant owner, alleging, in part, that owner and its coconspirators fraudulently misrepresented that it was safe to work 
with and in close proximity to asbestos. Intermediate appellate court affirmed the trial court’s entry of judgment on a jury 
verdict for plaintiff. This court affirmed, rejecting, inter alia, defendant’s contention that a cause of action for civil conspiracy 
does not arise unless one of the conspirators commits an intentional tort in furtherance of the conspiracy. It stated that once a 
defendant knowingly agrees with another to commit an unlawful act or a lawful act in an unlawful manner, that defendant 
may be held liable for any tortious act committed in furtherance of the conspiracy, whether such tortious act is intentional or 
negligent in nature. Adcock v. Brakegate, Ltd., 164 Ill.2d 54, 206 Ill.Dec. 636, 639, 645 N.E.2d 888, 890, 894.
 

Ill.1990. Subsecs. (a) and (b) cit. in disc. A woman who developed cancer as a result of the drug DES, which her mother 
ingested during pregnancy, sued several drug manufacturers in negligence and strict liability. The trial court granted the 
defendants’ motion for summary judgment as to various counts of the complaint, including negligence; it denied the 
defendants’ motion as to the strict products liability count and adopted the market-share liability theory. The intermediate 
appellate court reversed in part as to the negligence count, holding that the market-share liability theory should apply to both 
the negligence and the strict products liability counts, but that a different market-share liability theory should be employed. 
Reversing and remanding, this court held that market-share liability was not a sound theory, was too great a deviation from 
existing tort principles, and should not be applied in cases where the plaintiff was exposed to the drug in utero. The court 
reasoned that there was scant reliable information available to establish the defendants’ percentages of the market and an 
insufficient connection between the named defendants and the injury-causing product. Smith v. Eli Lilly & Co., 137 Ill.2d 
222, 148 Ill.Dec. 22, 560 N.E.2d 324, 329.
 

Ill.App.
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Ill.App.2015. Cit. and quot. in sup., cit. in case cit. in sup.; com. (d) cit. and quot. in sup. Family and special administrator of 
estate of minor who died in a boating accident brought, inter alia, a wrongful-death action against boat passenger, alleging 
that defendant provided cocaine and alcohol to the boat’s driver, despite observing driver’s impairment, which caused driver 
to crash into and kill decedent. The trial court granted defendant’s motion to dismiss. This court reversed and remanded, 
holding that plaintiffs sufficiently pleaded a cause of action against defendant based on an in-concert theory of liability. 
Relying on Restatement Second of Torts § 876, the court determined that plaintiffs sufficiently alleged that defendant was a 
contributing tortfeasor whose encouragement constituted substantial assistance and was a proximate cause of decedent’s 
death. Borcia v. Hatyina, 391 Ill.Dec. 622, 628-631, 633, 31 N.E.3d 298, 304-307, 309.
 

Ill.App.2013. Illus. 2 quot. in sup. Retired pipefitter who contracted mesothelioma by inhaling airborne fibers from 
asbestos-containing products sued manufacturers of those products, alleging that defendants engaged in a civil conspiracy 
with one another and with a nonparty to conceal the respiratory dangers of asbestos. After a jury returned a verdict for 
plaintiff, the trial court granted defendants’ motions for judgment n.o.v. Affirming, this court held that the evidence so 
overwhelmingly favored defendants that no verdict against them could ever stand. The court reasoned, in part, that, while 
plaintiffs had adduced evidence of parallel conduct, i.e., that defendants and the nonparty had been concealing the dangers of 
their own asbestos-containing products, plaintiffs did not adduce any valid additional evidence that reasonably tended to 
exclude the possibility that defendants and the nonparty were acting independently. In the absence of such evidence, it would 
be speculation to posit a conspiracy where, as here, the parallel conduct was in the economic interest of each defendant and 
the nonparty. Gillenwater v. Honeywell Intern., Inc., 2013 IL App (4th) 120929, 375 Ill.Dec. 123, 996 N.E.2d 1179, 1206.
 

Ill.App.2010. Cit. and quot. in disc., subsecs. (a)-(c) cit. in disc., illus. 2, 3, 6, 11, 12, and 14 cit. and quot. in disc. (illus. 2 
and 3 erron. cit. as illus. a, c). After passenger in second vehicle, which was following first vehicle to the same destination, 
was injured when second vehicle went off the road and crashed, passenger’s father sued first vehicle’s driver, alleging that 
defendant was responsible for passenger’s injuries because defendant acted “in concert” with second vehicle’s driver. This 
court affirmed the trial court’s grant of summary judgment for defendant, holding that Restatement Second of Torts § 876 did 
not impose a duty of care upon defendant; defendant did not agree with second driver to commit a tortious act and did not 
lend substantial assistance to or encourage second driver to drive tortiously, and the two drivers were not prosecuting a joint 
enterprise to commit a tort. Norman v. Brandt, 397 Ill.App.3d 1074, 340 Ill.Dec. 710, 929 N.E.2d 14, 15-22.
 

Ill.App.2008. Cit. and quot. in sup., cit. in cases cit. and quot. in sup., subsec. (b) cit. in sup., com. (d) cit. and quot. in sup. 
Estates of decedents killed in an accident caused by a drunk driver brought negligence claims against strip club patronized by 
driver shortly before the accident. The trial court denied defendant’s motion to dismiss. Answering the trial court’s certified 
questions and remanding, this court held that although defendant did not serve any alcohol to driver, it was potentially subject 
to liability for its alleged in-concert actions, constituting substantial assistance, in encouraging driver to consume his hard 
liquor to and past the point of intoxication, ejecting him when he became too intoxicated, and placing him behind the wheel 
of his vehicle and requiring him to drive away from its premises and onto the public roadways while intoxicated. Simmons v. 
Homatas, 386 Ill.App.3d 998, 325 Ill.Dec. 898, 898 N.E.2d 1177, 1183-1187, 1189, 1190, 1192-1195.
 

Ill.App.2008. Cit. and quot. in sup., cit. in conc. op., subsec. (b) cit. and quot. in conc. op. Administrator of the estate of 
decedent who was killed when his vehicle collided with a tractor and planter that were being transported from one farm to 
another brought negligence suit against, among others, driver of a vehicle escorting the tractor. The trial court granted 
defendant’s motion to dismiss. Reversing and remanding for further proceedings, this court held, inter alia, that defendant 
was potentially liable under an “in-concert” theory based on plaintiff’s allegation that he inaccurately communicated certain 
information to tractor driver and thereby provided substantial assistance to tractor driver in committing a tortious act. The 
concurring opinion opined that plaintiff had to allege facts indicating that defendant did something that a reasonable escort 
driver would not have done, not simply that he provided substantial assistance to tractor driver. Winters v. Wangler, 386 
Ill.App.3d 788, 325 Ill.Dec. 729, 898 N.E.2d 776, 780-784.
 

Ill.App.2006. Cit. and quot. but dist., quot. in case cit. but dist. After driver was killed in a road accident in which she lost 
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control of her car, administratrix of her estate brought wrongful-death and survival actions against car’s passenger and others, 
alleging that passenger encouraged driver to speed. The trial court denied passenger’s motion to dismiss grounded on the 
general rule that a person other than the driver of a vehicle was not liable for damages caused by the driver’s negligence 
unless that person owned or had the right to control the vehicle, holding that the exception to this rule provided in 
Restatement Second of Torts § 876 for persons acting in concert applied. This court, however, answered in the negative the 
question certified by the trial court as to whether a plaintiff could qualify as a third person for the purpose of bringing suit 
under § 876 if the plaintiff was the direct tortfeasor, holding that, under the plain language of the section, decedent driver 
could not be both direct tortfeasor and third-person victim. Hudkins v. Egan, 364 Ill.App.3d 587, 301 Ill.Dec. 486, 847 
N.E.2d 145, 146-150.
 

Ill.App.2006. Com. (d) cit. in sup. After roofing employee of unlicensed subcontractor died from injuries resulting from a 
worksite fall, his widow brought a wrongful-death action against, among others, contractor that hired subcontractor. The trial 
court granted summary judgment for defendants. This court affirmed, holding, inter alia, that contractor was not estopped 
from denying control over the work of subcontractor because contractor and subcontractor had allegedly conspired to mislead 
the city’s building inspectors by telling them that contractor, and not unlicensed subcontractor, was doing the project’s work. 
The court, noting that proximate cause was a required element of a conspiracy claim, concluded that this element was not 
satisfied here, because there was no evidence that subcontractor would have been denied a license for the work had it applied 
for one or that decedent relied on contractor to ensure that subcontractor was licensed in making his decision to be employed 
on the project. Recio v. GR-MHA Corp., 366 Ill.App.3d 48, 303 Ill.Dec. 208, 851 N.E.2d 106, 118.
 

Ill.App.2005. Quot. in case quot. in disc., cit. in disc. Bicyclist who collided with pedestrians walking shoulder-to-shoulder 
along bike path sued them to recover for injuries. Affirming trial court’s grant of summary judgment for pedestrians, this 
court stated that there was no joint concerted tortious activity on pedestrians’ part. Furthermore, pedestrians did not owe 
bicyclist a duty of care, as the foreseeability of injury to a third person by walking down a bike path was so slight as to be 
nonexistent. Rogers v. Reagan, 355 Ill.App.3d 527, 532, 291 Ill.Dec. 430, 823 N.E.2d 1016, 1020.
 

Ill.App.2004. Quot. in disc., cit. in case quot. in disc. Truck driver injured when tanker truck exploded sued sellers of tanker 
truck under theories of strict products liability and negligence. After trial court granted defendants summary judgment on the 
products liability claim and entered judgment on a jury verdict in favor of plaintiff on the negligence claim, it denied 
plaintiff’s posttrial request to hold defendants liable under a concert-of-action theory. Affirming, this court held, inter alia, 
that plaintiff’s concert-of-action theory of liability failed because the case was tried against each defendant separately and 
plaintiff did not show that either defendant acted tortiously with the other or pursuant to a common design. Carollo v. Al 
Warren Oil Co., Inc., 355 Ill.App.3d 172, 289 Ill.Dec. 919, 820 N.E.2d 994, 1008-1009.
 

Ill.App.2004. Subsec. (b), com. (d), and illus. 9 cit. and quot. in sup., illus. 11 quot. in sup. Car driver who was attacked by 
bystanders after his car struck a school student allegedly because school bus driver did not deploy mechanical arm and stop 
sign on the bus sued bus driver and her employers for negligence. Trial court granted defendants summary judgment. This 
court affirmed, holding that defendants were not liable pursuant to Restatement Second of Torts § 876(b). Driver’s yelling 
out the window to attackers that mechanical arm and stop sign had been out at time of accident, even if known by her to be 
untrue, represented such slight participation in events that led to plaintiff’s injuries that liability could not be imposed. Driver 
did not tell attackers to assault plaintiff or cheer them on, and it was unforeseeable that plaintiff would be attacked in manner 
he was as a result of driver’s operation of bus and the accident. Kohn v. Laidlaw Transit, Inc., 347 Ill.App.3d 746, 283 
Ill.Dec. 598, 808 N.E.2d 564, 570, 573-575.
 

Ill.App.2003. Cit. and quot. in sup. Partner of a partnership that was formed to develop partner’s farm as a golf course sued 
other partner’s attorneys, alleging aiding and abetting breach of fiduciary duty, scheme to defraud, and scheme of fraudulent 
inducement. Trial court dismissed the case. This court reversed and remanded, holding, inter alia, that plaintiff stated viable 
claim for aiding and abetting, because there was no per se bar that prevented imposing liability upon attorneys who 
knowingly and substantially assisted their clients in causing another party’s injury. Plaintiff sufficiently alleged that 
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defendants aided and abetted other partner in breaching his fiduciary duty by communicating competitive advantages 
available to partnership from another development plan to other parties, but not plaintiff, even though defendants knew 
plaintiff was a partner. Thornwood, Inc. v. Jenner & Block, 344 Ill.App.3d 15, 278 Ill.Dec. 891, 799 N.E.2d 756, 767-768.
 

Ill.App.2002. Cit. and quot. in sup., subsec. (a) cit. but dist., subsec. (b) cit. in sup., subsec. (c) cit. in disc., com. (d) quot. in 
case quot. in sup. Defendant mobile home owners and pickup truck driver appealed judgment for car passenger injured when 
driver of semitruck hauling mobile home collided with rear of pickup acting as lead vehicle, forcing pickup into oncoming 
traffic. Affirming, appellate court held that, notwithstanding passenger’s settlement with negligent semitruck driver, 
defendants could be held liable under theory of in-concert liability where evidence indicated that pickup driver, as lead driver 
and escort, substantially assisted semitruck driver’s negligent driving by failing to monitor and prevent his driving too 
closely. Fortae v. Holland, 334 Ill.App.3d 705, 715, 716, 719, 268 Ill.Dec. 173, 181, 182, 184, 778 N.E.2d 159, 168, 169, 
171.
 

Ill.App.2000. Com. (c) cit. in case quot. in disc. Insurers sought declaration that they were not obligated to provide coverage 
to insureds, medical organizations that were defendants in a concert-of-action products-liability case. The trial court entered 
summary judgment for insurers. Affirming, this court held, in part, that, to the extent that insureds were charged with 
intending to have surgical patients implanted with pedicle screws not approved by the FDA, the “intentional acts” exclusion 
in the policy relieved insurers of the duty to defend and indemnify. Atlantic Mut. Ins. v. American Academy, 315 Ill.App.3d 
552, 562, 248 Ill.Dec. 342, 351, 734 N.E.2d 50, 59.
 

Ill.App.1998. Cit. in headnote and in sup., com. (d) cit. in sup. Store customer was escorted by a store employee to the front 
of the store where the employee summoned a for-hire taxi, which subsequently became involved in an automobile collision. 
Injured passenger sued the store for negligence and civil conspiracy, alleging that defendant’s involvement in a conspiracy 
caused her to travel in an unlawfully operated, uninsured for-hire vehicle. Trial court granted defendant summary judgment. 
This court reversed and remanded, holding, inter alia, that plaintiff stated a viable conspiracy claim, because plaintiff 
sufficiently alleged facts demonstrating a chain of causation. Scott v. Aldi, Inc., 301 Ill.App.3d 459, 234 Ill.Dec. 665, 666, 
669, 670, 703 N.E.2d 526, 527, 530, 531.
 

Ill.App.1998. Cit. in headnote, cit. in disc., quot. but dist. Survivor of motorist who was killed in an automobile collision 
with a drunk driver brought action for concert of action and negligent entrustment against repair shop that fixed obviously 
intoxicated driver’s car and then returned it to him. The trial court dismissed the complaint. Affirming, this court held that, in 
repairing driver’s car, defendant did not render him substantial assistance or encouragement in the activity of driving under 
the influence, and that the negligent entrustment claim failed, as defendant’s right to control the car was not superior to that 
of driver, the owner of the vehicle. Umble v. Sandy McKie and Sons, Inc., 294 Ill.App.3d 449, 449-452, 228 Ill.Dec. 848, 
848-850, 690 N.E.2d 157, 157-159.
 

Ill.App.1997. Cit. in headnotes, cit. and quot. in sup., cit. in case cit. in sup. Persons injured in a collision with a car allegedly 
involved in a drag race, and the administrators of the estates of passengers in that car, sued both alleged race participants for 
negligence. Trial court granted summary judgment to the driver of the car that was not physically involved in the collision. 
This court reversed and remanded, holding, inter alia, that this driver could be held liable if it was found that he engaged in a 
joint concerted tortious activity with the driver who was involved in the collision and that plaintiffs’ injuries were the result 
of the activity. The court determined that a fact issue existed as to whether, at the time of the collision, both defendant drivers 
were engaged in a joint concerted tortious activity. Both drivers were travelling at 75 to 80 miles per hour and on two 
occasions they were driving parallel to one another. It was also for the jury to determine whether the collision was the direct 
result of the alleged drag race or whether it was the result of the independent negligence of the defendant driver who was 
involved in the collision. Clausen v. Carroll, 291 Ill.App.3d 530, 225 Ill.Dec. 692, 692, 696, 697, 684 N.E.2d 167, 167, 171, 
172.
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Ill.App.1996. Cit. in headnote, cit. and quot. in sup., subsec. (a) cit. in diss. op., illus. 1 and 6 cit. in diss. op. A mother, as 
special administrator of the estate of her deceased son, brought a wrongful death action against a man, alleging that the man 
negligently entrusted a firearm to an intoxicated friend and induced the friend to point and shoot the gun at the son. 
Answering a certified question from the trial court, this court held that the state statute dealing with several liability and 
apportionment of fault did not apply where liability was based on a person’s being found to be acting in concert under 
Restatement (Second) of Torts § 876. Dissent argued that the statute was clearly intended to apply to cases of joint and 
several liability, even where there was a single and indivisible harm. Woods v. Cole, 285 Ill.App.3d 721, 722-726, 221 
Ill.Dec. 225, 225-228, 675 N.E.2d 132, 132-135, affirmed 181 Il.2d 512, 230 Ill.Dec. 204, 693 N.E.2d 333 (1998). See above 
case.
 

Ill.App.1995. Cit. in headnote, cit. in disc., quot. but dist., cit. in case cit. but dist., com. (d) quot. but dist. When publisher of 
telephone directory sued attorney for breach of contract, attorney filed counterclaim charging, inter alia, that publisher’s law 
firm aided and abetted publisher in publisher’s tortious conduct of breaching the parties’ service directory agreement. 
Affirming the trial court’s dismissal of the counterclaim, this court held that the underlying conduct complained of was not 
tortious but contractual in nature and, if anything, attorney’s allegations stated a claim for tortious interference with contract. 
If proven, the court continued, attorney could recover damages representing his contract losses, reputational harm, and, if 
malice was shown, punitive damages. Because attorney failed to present sufficient evidence of injury, however, the 
counterclaim was properly dismissed. Reuben H. Donnelley Corp. v. Brauer, 275 Ill.App.3d 300, 211 Ill.Dec. 779, 782, 788, 
790, 655 N.E.2d 1162, 1165, 1171, 1173.
 

Ill.App.1991. Quot. and cit. in sup., com. (d) and illus. 4 quot. in sup. Parents of a passenger killed in a car accident sued the 
driver and another passenger under negligent driving and concert-of-action theories respectively. The plaintiffs asserted that 
the defendant passenger was a contributing tortfeasor whose encouragement of the negligent driving constituted substantial 
assistance and was the proximate cause of their daughter’s death. The trial court dismissed the complaint against the 
passenger for failure to state a cause of action, holding that damage caused by the negligent act of a driver did not attach 
against a person other than the driver, unless that person was the vehicle’s owner or had the right to control the vehicle. 
Reversing and remanding, this court held that the passenger may be held liable, not under the duty to control the driver’s 
actions, but under a duty to control his own behavior. It said that the determination of whether the passenger’s conduct 
constituted substantial encouragement was a jury question. Sanke v. Bechina, 216 Ill.App.3d 962, 160 Ill.Dec. 258, 576 
N.E.2d 1212, 1213-1219.
 

Ill.App.1988. Subsecs. (a) and (b) quot. in disc. The daughter of a mother who had used diethylstilbestrol (DES) during 
pregnancy to prevent miscarriage sued various drug companies for negligence and strict products liability to recover for 
damages resulting from her in-utero exposure to the drug. The trial court granted, in part, the defendants’ joint motion for 
summary judgment, but allowed the strict liability cause of action that was based upon a market-share theory of liability. This 
court affirmed in part, but reversed summary judgment for the defendants on the count that alleged negligence. The court 
noted that the evidence was insufficient to impose a concerted action theory of liability upon the defendants; while the 
defendants had engaged in a significant amount of parallel activity in producing and marketing DES for use during 
pregnancy, their acts did not support a finding that there was a tacit agreement between the drug companies to produce and 
market DES without adequately testing the drug or without warning of its potential dangers. Smith v. Eli Lilly & Co., 173 
Ill.App.3d 1, 122 Ill.Dec. 835, 527 N.E.2d 333, 350, judgment reversed 137 Ill.2d 222, 148 Ill.Dec. 22, 560 N.E.2d 324 
(1990).
 

Ill.App.1987. Cit. in disc. A motorist died in a head-on collision with a car driven by an off-duty policeman after the 
policeman’s fiancee had left the scene of an earlier accident in her own car. The administrator of the decedent’s estate sued 
the city, the policeman, and the fiancee for wrongful death. The trial court denied separate motions for summary judgment on 
behalf of the fiancee and the city. This court reversed and remanded, holding that the fiancee was not vicariously liable for 
the negligence of the policeman under a theory of concert of action. The court reasoned that the evidence could not support a 
theory of civil conspiracy against the fiancee, and that the plaintiff failed to allege or prove that she in any way assisted or 
encouraged the policeman in the negligent operation of his vehicle before the fatal collision. Wolf v. Liberis, 153 Ill.App.3d 
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488, 106 Ill.Dec. 411, 417, 505 N.E.2d 1202, 1208, appeal denied 115 Ill.2d 552, 110 Ill.Dec. 466, 511 N.E.2d 438 (1987).
 

Ind.App.

Ind.App.2010. Subsec. (b) quot. in disc. Hospital employee who was infected with HIV while working in a laboratory 
located in space leased by hospital to tenant sued tenant on a theory of in-concert liability, alleging that tenant could be held 
liable for its failure to act in the face of some of its employees’ knowledge that hospital was not providing plaintiff with 
proper safety equipment. The trial court granted summary judgment for defendant. Affirming, this court held that defendant 
did not owe plaintiff a duty of care arising from actions that were allegedly in-concert with those of hospital, since plaintiff’s 
evidence tended to prove, at most, mere acquiescence by various employees of defendant in allegedly negligent activity by 
hospital, which was insufficient as a matter of law to hold defendant liable for that activity; for in-concert liability, a 
defendant had to affirmatively act to aid the primary tortfeasor. A.S. v. LaPorte Regional Health System, Inc., 921 N.E.2d 
853, 860.
 

Ind.App.2010. Cit. and quot. in sup. and in conc. op., cit. in case cit. in conc. op., com. (d) quot. in conc. op. Injured 
pedestrian, by his father and guardian, brought a negligence action against, among others, mother of driver of vehicle that 
struck him. The trial court granted defendant’s motion to dismiss. Reversing and remanding, this court held that plaintiff’s 
allegations that defendant agreed to enter into a concerted activity whereby defendant would follow her drunken daughter as 
she drove her car home and, after the collision, elected, in concert with her daughter, to leave the scene were sufficient to 
state a negligence claim against defendant under a theory of concerted tortious activity. The concurring opinion agreed that 
defendant could conceivably be liable under this theory. Buchanan ex rel. Buchanan v. Vowell, 926 N.E.2d 515, 521, 523.
 

Ind.App.2006. Cit. and quot. in sup. and adopted, cit. in ftn., com. (d) cit. in disc., illus. 6 cit. and quot. in sup. Shooting 
victim in hunting accident sued, among others, member of separate hunting party who did not actually shoot him but who 
shot in his direction prior to the accident, for negligently failing to ascertain his presence before shooting. The trial court 
granted summary judgment for this defendant on the basis that he had not proximately caused victim’s injuries. Reversing 
and remanding, this court held that a genuine issue of material fact remained as to whether defendant’s conduct was negligent 
and whether his rapid firing of four shotgun rounds in victim’s direction prompted or substantially encouraged hunter who hit 
victim to discharge his weapon in the same direction. Hellums v. Raber, 853 N.E.2d 143, 146, 147.
 

Iowa,

Iowa, 2019. Cit. in sup. Former employee sued former employers for allegedly terminating him due to his request for 
payment of deferred compensation pursuant to their agreement; employers counterclaimed and filed third-party claims 
against employee’s wife and business, alleging that employee breached his fiduciary duty and interfered with a prospective 
business advantage by forming business to compete with employers, and that wife and business participated in a civil 
conspiracy with employee to appropriate employers’ funds and projects. After a jury found employee, his wife, and their 
business liable, but awarded employers damages against employee only, the trial court granted employers’ motion to amend 
the award to extend liability to wife and business. The court of appeals reversed in part, finding that the jury instruction 
pertaining to the conspiracy claim did not permit the judgment to be modified. This court vacated that portion of the decision 
and affirmed the judgment of the trial court, holding that the trial court did not abuse its discretion in granting employers’ 
motion to amend the judgment. The court reasoned, in part, that, under Restatement Second of Torts § 876, civil conspiracy 
generally required an understanding between two or more parties to harm another, and a person became liable for the harm 
caused by another’s tortious conduct when the person committed, encouraged, or assisted such conduct. Anderson v. 
Anderson Tooling, Inc., 928 N.W.2d 821, 826.
 

Iowa
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Iowa, 2006. Quot. in disc., cit. in case cit. in ftn., cit. in case cit. in sup., subsec. (b) cit. in disc. and sup. and cit. in case cit. in 
sup., com. (d) cit. in sup. and quot. in case quot. in sup. Back-seat passenger sued driver and front-seat passenger of vehicle 
to recover for severe injuries he sustained when the vehicle crashed into a ditch after front-seat passenger held the wheel for 
driver while driver used a marijuana pipe. After a jury returned a verdict finding driver 60% at fault and passengers each 20% 
at fault, the trial court, among other things, refused to enter a judgment finding front-seat passenger jointly and severally 
liable for his and driver’s fault. This court reversed, holding, inter alia, as a matter of first impression, that Iowa’s 
Comparative Fault Act, which generally attached joint-and-several liability only to those parties found 50% or more at fault, 
did not trump joint-and-several liability for concerted action under Restatement Second of Torts § 876(b); thus, front-seat 
passenger was jointly and severally liable. Reilly v. Anderson, 727 N.W.2d 102, 106-110, 112, 115.
 

Iowa, 2002. Cit. in disc., cit. in case quot. in disc., coms. (a) and (c) cit. in sup., illus. 1 cit. in sup. Smoker and wife sued 
cigarette manufacturers in federal district court for damages from cigarette smoking. Answering certified questions, the 
supreme court held, inter alia, that for design-defect products-liability cases, Iowa would apply risk/utility test set forth in §§ 
1 and 2 of Restatement Third of Products Liability, and that plaintiffs could bring a claim for civil conspiracy based on 
wrongful conduct, such as negligence, that did not constitute an intentional tort, as long as the underlying acts were 
themselves actionable. Wright v. Brooke Group Ltd., 652 N.W.2d 159, 171-172, 174.
 

Iowa, 2000. Cit. in disc., com. (a) quot. in disc. Injured roofer sued building lessee and shipper, alleging that someone 
employed by defendants moved and then negligently replaced a ladder that gave way when plaintiff used it to descend from 
roof. The trial court granted summary judgment for defendants, and the court of appeals reversed and remanded. Vacating the 
decision of the court of appeals and affirming the judgment of the trial court, this court held, inter alia, that the record failed 
to furnish more than speculation about which, if any, of defendants’ employees moved the ladder and replaced it without 
exercising due care. The court stated, moreover, that there was no proof of concerted action because there was no evidence 
that defendants’ employees cooperated in any way. Walls v. Jacob North Printing Co., Inc., 618 N.W.2d 282, 285.
 

Iowa, 1997. Subsec. (b) cit. in headnotes, cit. and quot. in sup. and cit. in diss. op., com. (d) quot. in sup. and cit. in diss. op. 
After a head-on collision between a car and a truck, the car’s driver and passenger sued the truck driver, the two passengers 
in the truck, and four taverns, alleging joint enterprise, joint concerted tortious activity, and aiding and abetting in the 
violation of a criminal statute. Defendants were participating in a charity event organized by a local motorcycle club, in 
which event participants traveled from bar to bar to play various games and consume alcoholic beverages. Trial court 
sustained defendant passenger’s motion for a directed verdict, holding there was insufficient evidence to submit any of these 
theories of liability to the jury. This court affirmed, holding, inter alia, that the evidence was insufficient to establish that 
defendant passenger aided and abetted defendant driver’s tortious drunk driving. Although defendant driver and passenger 
attended the events together, there was no evidence that defendant passenger furnished defendant driver any alcoholic drinks 
or encouraged him to consume them. Dissent argued that it was for a factfinder to decide whether defendant aided and 
abetted plaintiff in the operation of the car at the time in question. Heick v. Bacon, 561 N.W.2d 45, 46, 51-54.
 

Iowa, 1997. Subsecs. (a) and c cit. in diss. op., subsec. (b) quot. in diss. op. The State brought a securities fraud case against a 
corporation, its officers, and the corporation’s financier on behalf of investors, seeking restitution and disgorgement of 
profits. Trial court held that the corporation and its officers had committed numerous securities violations, but that the 
financier did not aid and abet securities fraud. This court reversed and remanded, holding, inter alia, that the financier was 
subject to an order of rescission, restitution, or disgorgement, because he accepted money from persons whom he should have 
known were engaged in an investment scheme wherein the participating investors would suffer losses. The dissent argued 
that the financier’s activities, vis-à-vis the investment scheme, did not constitute substantial assistance with respect to the 
parties who were operating the scheme. State v. Diacide Distributors, Inc., 561 N.W.2d 369, 385.
 

Iowa, 1994. Cit. in disc. and headnotes. Corporation’s former shareholders sued financial backer bank and corporation’s 
employee for, inter alia, concert of action. Trial court entered judgment on a jury verdict for plaintiffs. This court affirmed in 
part, reversed in part, and remanded, holding, inter alia, that the jury’s finding of concerted action was supported by sufficient 
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evidence, as evidence showed that bank employee aided corporation employee in the scheme to hide assets from one of the 
plaintiffs. Further, bank owner set up corporation employee’s personal accounts, allegedly used to siphon off corporate funds, 
and treated employee as having authority to sell the corporation when he should have known there were problems with his 
asserted ownership. Ezzone v. Riccardi, 525 N.W.2d 388, 389, 398, certiorari denied 514 U.S. 1108, 115 S.Ct. 1958, 131 
L.Ed.2d 850 (1995).
 

Iowa, 1990. Quot. in disc. The receiver of an insolvent bank sued the insolvent bank’s correspondent bank, seeking the return 
of certain assets and damages for allegedly conspiring with, and aiding and abetting, the insolvent bank’s principals in 
committing fraud, breaches of fiduciary duties, and securities law violations. The trial court found against the receiver on the 
ground of insufficient evidence. The intermediate appellate court affirmed in part. This court affirmed the intermediate 
appellate court, holding, inter alia, that the receiver had failed to substantiate a claim of conspiracy, but granting an equitable 
lien in favor of the insolvent bank’s depositors, in farmland mortgaged by the insolvent bank’s principals to the 
correspondent bank in exchange for loans to keep the insolvent bank afloat. Tubbs v. United Cent. Bank, N.A., 451 N.W.2d 
177, 182.
 

Kan.

Kan.2019. Quot. in sup., cit. in case cit. in sup.; com. (d) quot. in sup. Motorist brought a lawsuit against bars, alleging that 
defendants were liable for plaintiff’s injuries that arose from a car accident with a drunk driver, because defendants aided and 
abetted the driver by continuing to serve him alcohol after they knew or should have known he was intoxicated. The trial 
court granted defendants’ motion to dismiss. The court of appeals affirmed. This court affirmed, holding, inter alia, that 
defendants did not aid and abet the driver, because they did not substantially assist the driver’s negligent conduct such as by 
encouraging him to drive while intoxicated. The court relied on Restatement Second of Torts § 876 in defining the elements 
of an aiding-and-abetting claim, and explained that plaintiff had to demonstrate that defendants took affirmative action 
relating to plaintiff’s injury. Kudlacik v. Johnny’s Shawnee, Inc., 440 P.3d 576, 577, 584.
 

Kan.2006. Cit. but dist., cit. in syllabus but dist., cit. in trial court diss. op., quot. in disc., applied in case cit. but dist. After 
her son died in a fire in the family home, mother brought wrongful-death action against several boys who had allegedly taken 
part with son in various pyromaniacal activities earlier that night, claiming that defendants negligently and carelessly caused 
or allowed the fatal fire to start. The trial court granted summary judgment for defendants, and the court of appeals affirmed. 
This court reversed and remanded, holding that while the trial court erred in not allowing the case to proceed to trial, plaintiff 
could not assert the theory of joint liability set forth in Restatement Second of Torts § 876, based on defendants having acted 
in concert. The court explained that, under Kansas’s comparative negligence statute, the factfinder was required to determine 
the percentage of fault attributable to the parties based on the evidence. Yount v. Deibert, 282 Kan. 619, 147 P.3d 1065, 
1067-1069, 1074-1076.
 

Kan.2002. Cit. but dist. The Kansas Public Employees Retirement System sought damages for investment losses from law 
firm hired by plaintiff’s investment manager as legal counsel for an investment transaction. The trial court granted law firm 
summary judgment. On appeal, this court held that law firm hired by investment manager to perform due-diligence 
investigation and prepare documents did not undertake duty to advise whether investment was prudent, and it performed no 
act that constituted participation in investment manager’s alleged breach of trust. Kansas Public Employees Retirement Syst. 
v. Kutak Rock, 273 Kan. 481, 495, 497, 44 P.3d 407, 417, 418.
 

Kan.1999. Cit. in disc., quot. but dist. Fourteen-year-old hunter was severely injured when a rifle carried by one of two other 
members of his hunting party accidentally discharged; he brought negligence action against nongun-carrying hunter and his 
parents. The trial court entered summary judgment for defendants. Affirming, this court held that the accidental discharge of 
the firearm, not defendant-hunter’s failure to secure a hunting license, was the cause of plaintiff’s injuries; that plaintiff, as a 
member of the hunting party, could not recover from defendant-hunter under a “concert of action” theory; and that parents 
were not liable for their alleged failure to control defendant-hunter, whose actions were not the cause of the harm. Cullip ex 
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rel. Pitts v. Domann ex rel. Domann, 266 Kan. 550, 972 P.2d 776, 784.
 

Kan.1991. Quot. in sup., com. (d) quot. in sup. and adopted. The state securities commissioner sued participants of a pyramid 
scheme, seeking equitable relief under state law. The trial court entered summary judgment for the commissioner and 
awarded a permanent injunction and disgorgement of profits, finding that the defendants entered into a civil conspiracy to aid 
and abet the unlawful sale of securities. This court held that, for the defendants to be liable under an aiding and abetting 
theory, they needed to knowingly give substantial assistance to someone who performed the wrongful act of selling 
unregistered securities. Adopting and using five criteria set out in the Restatement, the court concluded that the participants 
did not render substantial aid to the pyramid’s organizers. It affirmed, however, because the record contained enough 
evidence establishing that the defendants conspired in the unlawful sale of securities and should be held liable for injunctive 
relief and disgorgement of profits. State ex rel. Mays v. Ridenhour, 248 Kan. 919, 811 P.2d 1220, 1231, 1232, 1234.
 

Kan.App.

Kan.App.1995. Cit. in headnote, cit. in disc., quot. in sup. Driver of van who was injured while attempting to avoid a car that 
was veering toward her sued passenger in that car for, inter alia, assault and negligence, alleging that passenger caused her 
accident by verbally threatening her and violently gesturing at her. The trial court granted passenger’s motion for summary 
judgment. Affirming in part, reversing in part, and remanding, this court held that a jury could find that passenger’s actions 
put driver in reasonable apprehension of imminent bodily harm that could be avoided only by flight, self-defense or 
intervention of others; that even if passenger did not intend harm, he should have foreseen that the fear he instilled in driver 
would create a risk of harm; that passenger, whose father owned the car, had the ability to control the manner in which his 
friend was driving and, therefore, could be found a cause of the collision; and that passenger could be held liable for his 
friend’s decision to veer into driver if the two acted in concert. Vetter v. Morgan, 22 Kan.App.2d 1, 913 P.2d 1200, 1201, 
1205.
 

Ky.App.

Ky.App.2016. Cit. in sup. Former employee who was injured while working as a helicopter mechanic sued former employer 
and its managing agent, alleging that employer unlawfully discriminated against him by failing to provide him with 
reasonable accommodations related to his restrictions and limitations following the accident, and that agent aided and abetted 
employer in its discriminatory employment practices. The trial court granted summary judgment for agent. Affirming, this 
court held that employee failed to show a multiplicity of actors, as required to state a claim for aiding and abetting under 
Restatement Second of Torts § 876. The court reasoned that agent was an employee of employer, and employee had not 
argued or alleged that agent was acting outside of his capacity as employer’s agent at any time or that his alleged conduct was 
motivated by his own personal interest independent of employer’s goals. Cowing v. Commare, 499 S.W.3d 291, 294.
 

Ky.App.2016. Cit. and quot. in sup., cit. in case cit. in sup.; com. (d) quot. in sup. Vehicle repair and maintenance center 
brought suit against its former corporate customer, alleging tortious interference and aiding and abetting plaintiff’s former 
general manager in his breach of fiduciary duty to plaintiff when defendant agreed to send its vehicle fleet repair and 
maintenance needs to a competing repair center set up by former manager. The trial court entered judgment on a jury verdict 
finding defendant liable for damages under the aiding and abetting claim. This court noted that there was sufficient evidence 
presented at trial that defendant aided and abetted a breach of fiduciary duty under the standards set forth in Restatement 
Second of Torts § 876, but reversed and remanded for a new trial, finding errors in several jury instructions. In so holding, 
the court pointed out that § 876 required both knowledge of the breach of fiduciary duty and substantial assistance or 
encouragement to the fiduciary to breach such duty. Insight Kentucky Partners II, L.P. v. Preferred Automotive Services, 
Inc., 514 S.W.3d 537, 546, 547, 551.
 

Ky.App.2008. Quot. in case quot. in sup. Former bank sued accounting firm and its partner, alleging, inter alia, that 
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defendants aided and abetted bank directors’ breaches of fiduciary duty. The trial court granted summary judgment for 
defendants. Affirming in part, this court held that the trial court correctly dismissed plaintiff’s aiding and abetting claims. The 
court noted that Kentucky law had never recognized a civil cause of action for aiding and abetting a breach of fiduciary duty, 
and concluded that defendants were not liable for civil conspiracy, the closest analogue to such a claim, since there was no 
proof that they were active, knowing participants in, or that they intended to give substantial assistance to, directors’ 
misconduct. Peoples Bank of Northern Kentucky, Inc. v. Crowe Chizek and Co. LLC, 277 S.W.3d 255, 261.
 

Ky.App.2002. Cit. in case cit. in sup., com. (d) quot. in ftn. in conc. and diss. op. After high school student shot and killed 
three students and injured five others, deceased victims’ parents sued shooter’s parents, school officials, owner of shooter’s 
pistol, and shooter’s classmates for civil conspiracy and negligent encouragement, alleging, inter alia, that classmates knew 
that shooter was planning other students’ deaths and played active role in plan. Trial court dismissed suit. This court 
affirmed, holding, inter alia, that plaintiffs’ conspiracy claim failed, since they did not show that any of the classmates 
participated in an act in furtherance of alleged conspiracy. Concurring and dissenting opinion argued that whether classmates 
knew that shooter intended to shoot someone at school and whether each student gave substantial assistance to shooter or 
encouraged him to shoot people at school were issues of fact. James v. Wilson, 95 S.W.3d 875, 897, 913.
 

Ky.App.1988. Quot. in disc. After the wives and children of two men were killed in a fire in their apartments, the men sued 
100 manufacturers of mattresses, alleging that combustible material in several mattresses had caused the fire to spread rapidly 
and that the mattress manufacturers acted in concert with each other to purposely withhold from the public the dangerous 
nature of the mattresses. The trial court dismissed the complaint, holding, inter alia, that the concert-of-action theory did not 
state a cause of action in that state. Affirming in part, reversing in part, and remanding, this court held, inter alia, that the 
plaintiffs were permitted to base a cause of action under the concert-of-action theory to prove that the manufacturers acting 
jointly breached a duty and manufactured and/or marketed an unreasonably dangerous product. Farmer v. City of Newport, 
748 S.W.2d 162, 164.
 

Me.

Me.2018. Quot. in sup. Nurse practitioner who had testified adversely against former employer brought a lawsuit against 
former employer and hospital, alleging that former employer retaliated against her and caused her to be terminated by 
hospital by telling hospital that plaintiff was incompetent. The trial court granted defendants’ motion to dismiss for failure to 
state a claim. This court reversed and remanded, holding, inter alia, that, while plaintiff alleged enough facts to establish 
other claims, her claim of intentional infliction of emotional distress (IIED) failed because she did not establish that 
defendants’ conduct was outrageous. The court cited Restatement Second of Torts § 876 in explaining that hospital was not 
liable for an IIED claim, because plaintiff failed to allege that hospital aided and abetted former employer by acting in 
concert with him, or acted pursuant to a common design with him. Argereow v. Weisberg, 195 A.3d 1210, 1220.
 

Me.1993. Cit. in disc. The sellers of corporate stock sued the buyers and the buyers’ attorneys, alleging that defendants 
engaged in a scheme to defraud plaintiffs of their stock. The superior court granted the attorneys’ motion to dismiss on the 
ground that they did nothing more than legally represent their clients. This court vacated in part and remanded, holding that 
plaintiffs stated a cause of action against the attorneys for fraud, interference with advantageous relationship, and intentional 
infliction of emotional distress where plaintiffs’ complaint alleged that the attorneys themselves committed tortious acts and 
that they encouraged and assisted the allegedly tortious actions of their clients. The court also held, however, that the 
attorneys could not be held liable for negligent infliction of severe emotional distress because they owed no duty of care to 
plaintiffs. Barnes v. McGough, 623 A.2d 144, 145.
 

Md.

Md.2005. Quot. in sup. and adopted, subsecs. (b) and (c) cit. in sup. Property investor and appraisers sought judicial review 
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of Maryland Consumer Protection Division’s order assessing restitution and civil penalties against them for using unfair or 
deceptive trade practices in selling homes to unsophisticated consumers. Ordering the cases consolidated, the trial court 
affirmed in part and remanded to agency. Affirming in part, reversing in part, and remanding, this court held, inter alia, that 
appraiser who colluded with investor and lender to improperly value homes by making false statements and failing to state 
material facts so as to procure federally insured mortgages could be found jointly and severally liable for restitution damages 
ensuing from violations of Consumer Protection Act, since their concerted actions, as in a comparable tort case, produced a 
single indivisible injury to home-buying consumers that could not be legally apportioned. Consumer Protection Div. v. 
Morgan, 387 Md. 125, 874 A.2d 919, 954, 955.
 

Md.1995. Quot. in disc., subsec. (b) cit. in disc. Corporate client sued its attorney’s business associates for, inter alia, aiding 
and abetting attorney in breaching its fiduciary duties to client. The charges were based on attorney’s disclosure of 
confidential information that he and his associates used to engage in the insider trading of client’s securities. The trial court 
dismissed the complaint for failure to state a claim and the intermediate appellate court affirmed. Affirming, this court held 
that client’s allegations were insufficient to show that attorney had committed a tort and, in the absence of underlying tortious 
conduct, there could be no aider and abettor liability. Alleco v. Weinberg Foundation, 340 Md. 176, 665 A.2d 1038, 1050.
 

Md.Spec.App.

Md.Spec.App.1994. Com. (a) cit. in sup. and cit. generally in headnote. The former clients of an attorney sued individuals 
with whom the attorney allegedly agreed to breach the attorney’s fiduciary duties to the clients, asserting various civil 
conspiracy-related claims. This court, affirming trial court’s dismissal of the complaint, held, inter alia, that the clients had 
failed to state a conspiracy claim, even though they averred that the attorney entered into an agreement to wrongfully breach 
his fiduciary duty to them and that, in furtherance of that conspiracy, the defendants knowingly used confidential inside 
information to trade in a corporate client’s securities, joined in litigation against the clients, and thwarted their attempts to 
settle other litigation. The court reasoned that the clients did not indicate with specificity how any of this conduct was 
unlawful or aver what damage they might have suffered from the trading. Alleco v. Weinberg Foundation, 99 Md.App. 696, 
708, 639 A.2d 173, 173, 179, affirmed 340 Md. 176, 665 A.2d 1038 (1995). See above case.
 

Mass.

Mass.2012. Subsec. (b) cit. in disc. After attorney misappropriated lender’s money that had been placed in attorney’s 
purported “client account” at bank, lender sued bank for aiding and abetting fraud, inter alia, alleging that bank knowingly 
participated in the fraud or provided substantial assistance to allow attorney to engage in fraud. The trial court dismissed; the 
court of appeals vacated the dismissal. Reversing and granting summary judgment to defendant, this court held that there was 
no evidence that defendant knew of attorney’s intent to misappropriate plaintiff’s funds, shared his intent to accomplish the 
misappropriation, or actively participated in or substantially assisted in any fraud. The court found nothing in the 
record—apart from the name “client account” given by attorney—to suggest that attorney informed bank that his account was 
a “trust account,” and a bank generally did not have a duty to investigate or inquire into the withdrawal of deposited funds by 
a person authorized to draw on the account to ensure that the funds were not being misappropriated. Go-Best Assets Ltd. v. 
Citizens Bank of Massachusetts, 463 Mass. 50, 64, 972 N.E.2d 426, 438.
 

Mass.2008. Subsec. (b) quot. in sup. Customers, as part of a wider, consolidated action, sued investment firm, after qualified 
intermediary retained to hold their funds in escrow during their tax-advantaged “like-kind” property exchanges instead used 
their funds to engage in high-risk trading through firm. The trial court vacated its order granting judgment n.o.v. for firm, and 
granted customers a new trial based on newly discovered evidence related to their claims for aiding and abetting conversion 
and breach of fiduciary duty. The court of appeals affirmed. Affirming, this court held, inter alia, that, at the new trial, in 
addition to showing intermediary’s conversion and breach of fiduciary duty, customers had to show that firm had “actual 
knowledge” of intermediary’s wrongful acts or provided “substantial assistance” to its wrongdoing under controlling New 
York law. Cahaly v. Benistar Property Exchange Trust Co., Inc., 451 Mass. 343, 351, 885 N.E.2d 800, 810.
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Mass.2006. Cit. in disc. Individual who claimed “credibility” in dealing with government officials sued government workers’ 
union for breach of contract, alleging that he was owed money under the parties’ “consulting agreement,” and union 
counterclaimed, alleging that its president breached his fiduciary duty to union by entering into an illegal contract with 
plaintiff, and that by virtue of being the other party to the contract, plaintiff was liable for aiding and abetting president’s 
breach. The trial court granted summary judgment to union, and the appeals court affirmed. Reversing in part, this court held, 
inter alia, that the aiding-and-abetting claim failed because union could not show that plaintiff had the requisite degree of 
participation in the breach of fiduciary duty; union’s only evidence of plaintiff’s participation was the fact that he entered into 
the consulting agreement. Arcidi v. National Ass’n of Government Employees, Inc., 447 Mass. 616, 624, 856 N.E.2d 167, 
174.
 

Mass.1990. Cit. in disc., quot. in ftn.; subsecs. (a) and (b) cit. in disc. and cit. in cases cit. in disc. A convenience store 
illegally sold cigarettes to minors. The minors sued the cigarette manufacturer for injuries resulting from their consumption 
of cigarettes, alleging, inter alia, that the manufacturer had engaged in a civil conspiracy with the convenience store to sell 
cigarettes to minors. The trial court denied the manufacturer summary judgment and reported the decision to the intermediate 
appellate court; this court granted the manufacturer’s application for direct appellate review. Reversing, this court held that 
the manufacturer was entitled to summary judgment because the record clearly showed that there was no common design or 
concerted action between the manufacturer and the convenience store, nor was the manufacturer aware of any substantial role 
it played in the store’s allegedly illegal sales. The court cited uncontroverted evidence that the manufacturer did not sell 
cigarettes directly to the convenience store, did not have control over the entities that sold its cigarettes, had no implied 
agreement with the convenience store, and had no specific knowledge that the convenience store sold its cigarettes to minors. 
Kyte v. Philip Morris Inc., 408 Mass. 162, 556 N.E.2d 1025, 1027.
 

Mass.1990. Cit. in ftn. but dist. A man arrived at the defendant’s bar obviously drunk. The bartender refused to serve him, 
and when the man asked to see the bar’s owner, whom he knew personally, the owner convinced the man to stay at the bar 
and served him some food, taking the man’s keys. After two hours the man wanted to leave, and the owner offered him a 
ride; the man refused, and the owner returned his keys. Within minutes of leaving the bar, the man crossed a highway’s 
center line, hitting a car head-on, killing himself and the driver of the other car and seriously injuring its passenger. The 
passenger and the other driver’s estate sued the bar owner, asserting claims of negligence, wrongful death, and loss of 
consortium and services. The trial court granted the defendant summary judgment. This court transferred the case on its own 
motion and affirmed, holding that the defendant owed no duty to intervene on behalf of anyone at risk because of the man’s 
actions since he did not create or contribute to the danger; everything he did was aimed at preventing the man from going 
back on the road, and, if anything, served to diminish the risk of harm. O’Gorman v. Antonio Rubinaccio & Sons, 408 Mass. 
758, 563 N.E.2d 231, 233-234.
 

Mass.App.

Mass.App.2001. Subsec. (a) quot. in disc. Church rector brought claims of defamation and conspiracy, inter alia, against 
bishop, diocese, diocese officials, and a woman who wrote a letter to bishop accusing rector of having an adulterous 
relationship with her. Trial court dismissed conspiracy claim. This court reversed in part, holding, inter alia, that trial court 
should not have declined jurisdiction on the conspiracy claim. Plaintiff alleged that diocese employees urged the woman to 
write the defamatory letter, and that the woman conspired with bishop to vilify plaintiff because of his refusal to submit to 
alleged unjust demands by diocese to cooperate in diocese’s wrongful appropriation of his parish funds. Hiles v. Episcopal 
Diocese of Massachusetts, 51 Mass.App.Ct. 220, 230, 744 N.E.2d 1116, 1123.
 

Mass.App.2000. Subsec. (b) cit. in case cit. in disc. Executrix of deceased partner’s estate brought a legal-malpractice action 
against partnership’s attorney, who had represented, without notice to plaintiff’s decedent, one of the other partners in his 
purchase of another deceased partner’s partnership interest. The trial court dismissed. Reversing in part and remanding, this 
court held, inter alia, that, although plaintiff failed to state a claim for legal malpractice, absent an express attorney-client 

- 419 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010586738&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_174
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010586738&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_174
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010586738&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_174
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010586738&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_174
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990112449&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_1027&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1027
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990112449&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_1027&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1027
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990173368&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_233
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990173368&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_233
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990173368&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_233
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990173368&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_233
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001255219&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001255219&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001255219&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1123
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001255219&pubNum=0000578&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_578_1123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1123


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 103

relationship between defendant and plaintiff’s decedent, plaintiff stated a claim for breach of fiduciary duty; moreover, 
defendant might be liable for aiding and abetting the purchasing partner’s breach of fiduciary duty to plaintiff’s decedent. 
Cacciola v. Nellhaus, 49 Mass.App.Ct. 746, 753, 733 N.E.2d 133, 139.
 

Mass.App.1998. Cit. in headnote, cit. in sup., subsec. (b) cit. in disc. and quot. in sup. Minority shareholder in corporation 
that manufactured water heaters sued majority shareholders and their attorneys for, inter alia, negligence, intentional 
infliction of emotional distress, and civil conspiracy in connection with the sale of corporation’s assets to a competitor. The 
trial court granted attorneys’ motion to dismiss. Affirming in part, reversing in part, and remanding, this court held, among 
other things, that plaintiff’s claims for negligence and intentional infliction of emotional distress failed, but that he had stated 
a claim for “concerted action” civil conspiracy through allegations that attorneys knowingly provided substantial assistance 
to majority shareholders in plotting to secure plaintiff’s brother’s vote and in orchestrating the assets purchase, all the while 
aware that the sale of the assets constituted a breach of majority shareholders’ fiduciary duty to plaintiff. Kurker v. Hill, 44 
Mass.App.Ct. 184, 689 N.E.2d 833, 833, 836, 837.
 

Mass.App.1982. Subsec. (b) quot. in part in ftn. but dist. The plaintiff brought an action for personal injuries sustained when 
a car struck his car. The action was brought against, inter alia, a rear-seat passenger in the other car, on the theory that he had 
been engaged in a joint enterprise with the driver that made him equally responsible for the driver’s negligence. The driver 
and the passengers had borrowed the driver’s father’s car to spend the evening at a local bar. The plaintiff contended that the 
defendant, as a “free and willing participant in the group,” should be held liable under the joint enterprise doctrine. The trial 
court granted the defendant’s motion for summary judgment and the plaintiff appealed. This court affirmed the judgment, 
noting that the requisite element of an equal right to control the automobile was absent from the facts. The agreement to drive 
together to the bar was insufficient to form a basis for an equal right to control. The car was not owned by any of the 
defendants, they had no agreement with respect to the sharing of expenses or the route to be taken, and there was no 
indication that any of the passengers had any real authority to direct the manner in which the car was operated. The court also 
rejected the plaintiff’s argument that the defendant passengers were liable for the negligence of the driver because they were 
aware that his actions constituted negligence and gave him encouragement to so conduct himself, as this rule applied only to 
facts manifesting a common plan to commit a tortious act where the participants know of the plan and its purpose, and take 
affirmative steps to encourage the result. Stock v. Fife, 13 Mass.App.Ct. 845, 430 N.E.2d 845, 849, review denied 385 Mass. 
1103, 441 N.E.2d 1043 (1982).
 

Mich.App.

Mich.App.1979. Quot. in diss. op. Female plaintiffs brought a products liability action against several pharmaceutical 
companies, alleging that they had developed cancerous or precancerous conditions as a result of their mothers’ consumption 
of a prescription drug while such plaintiffs were in utero. Specifically, the complaint alleged that the defendants were 
negligent in failing to perform adequate tests on the drug, in distributing and promoting the drug for the prevention of 
miscarriages in pregnant women, when they knew or, in the exercise of due care, would have discovered that it presented a 
danger to the child in utero, and in failing to warn consumers of the dangers inherent in the use of the drug to prevent 
miscarriages. The lower court granted the defendants’ motion for partial summary judgment, and the plaintiffs appealed. On 
appeal, the court reversed, holding, inter alia, that: (1) allegations that the drug companies acted in concert to produce and 
market an ineffective and dangerous prescription drug without adequate testing and warning were sufficient to state a cause 
of action and (2) to plead a cause of action against the pharmaceutical companies on an alternative negligence theory, 
plaintiffs were not required to name the particular company whose prescription drug had harmed them. The dissent would 
hold that the trial court was correct in its decision, noting, inter alia, that plaintiffs were requesting three drastic major 
changes in Michigan law that were “fallacious in theory, wrong in law, and constitute uncalled for judicial legislation.” There 
were only two theories of recovery for product liability in Michigan: negligence and warranty. Strict liability was not 
recognized. In addition, Michigan law did not support plaintiffs’ theory of joint or collective industry-wide liability. 
Application of the collective liability theory, said the dissent, would result in a taking of the property of all of the defendants 
in order to pay for the harm that may have been caused by the conduct of one defendant or by one not a party to this lawsuit 
and over whom the defendants had no control or with whom they had no meaningful contact. Abel v. Eli Lilly and Co., 94 
Mich.App. 59, 289 N.W.2d 20, 32, affirmed as modified 418 Mich. 311, 343 N.W.2d 164 (1984), certiorari denied 469 U.S. 
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833, 105 S.Ct. 123, 83 L.Ed.2d 65 (1984).
 

Minn.

Minn.1999. Cit. in sup.; subsec. (b) cit. in headnotes, cit. and quot. in sup., cit. in case cit. in sup., cit. in ftn.; com. (d) cit. in 
headnote and sup. A trust beneficiary sued the trustee’s accountants, alleging that defendants were jointly and severally liable 
for aiding and abetting the trustee’s breach of trust and that they violated RICO. Trial court granted defendants summary 
judgment, and the appellate court reversed. This court reversed, holding, inter alia, that there was insufficient evidence that 
defendants provided substantial assistance to the trustee in the commission of any tortious activity. Furthermore, there was no 
evidence that defendants had actual knowledge that the trustee was committing torts damaging to plaintiff or that defendants 
provided anything other than routine accounting services to the trustee. Witzman v. Lehrman, Lehrman & Flom, 601 N.W.2d 
179, 179, 180, 185-188.
 

Minn.1986. Cit. in disc. After his arrival at a stag party, a deputy sheriff was met by several other guests who physically 
restrained him and forced him into an embarrassing situation with a nude dancer. He sued the deputies who had organized the 
party for assault, false imprisonment, and breach of a duty to protect him from such occurrences. The trial court granted 
summary judgment for the defendants. This court affirmed, holding that the plaintiff had not sufficiently proven that the 
defendants had acted in concert with the individuals who actually restrained him to support a claim of liability under a 
concerted tortious conduct theory; that the defendants’ status as organizers of the party created no special duty requiring them 
to protect the plaintiff; and that if such a duty had existed, there was no proof that the defendants perceived that any threat to 
the plaintiff existed. Leaon v. Washington County, 397 N.W.2d 867, 872.
 

Minn.1984. Quot. in disc., cit. in case quot. in disc., com. (a) cit. in disc. and cit. in sup. in diss. op. Plaintiff was injured in 
an automobile accident and brought suit against the passenger in the other car. The trial court’s summary judgment for the 
defendant was affirmed. The court held that the passenger had no legal duty to restrain the drunk driver and no new legal duty 
should be created on these facts. The court also held that the relationship between driver and passenger was not a special 
relationship creating a duty to control the conduct of a third party to prevent him from causing harm to another. In addition, 
the court refused to allow recovery on a theory of “joint concerted tortious conduct” because there was no evidence that 
driver and passenger were acting in concert to achieve a particular result. The dissent argued that summary judgment on this 
issue was premature. Olson v. Ische, 343 N.W.2d 284, 289, 291.
 

Minn.App.

Minn.App.2012. Subsec. (b) quot. in case quot. in sup. Former employees of two small, incorporated businesses sued the 
businesses and their sole owner/shareholder, alleging that owner sexually harassed them in violation of the Minnesota Human 
Rights Act. After a bench trial, the trial court found in favor of defendants. While reversing and remanding for entry of 
judgment in favor of employees against the businesses, this court held that owner could not be held individually liable under 
the Act for aiding and abetting the sexual harassment attributed to the businesses. The court reasoned that the businesses were 
liable under the Act only because of their status as “employers” and not because they engaged in any affirmative 
discriminatory or harassing actions separate from owner’s; as the only wrongdoer, owner could not aid and abet his own 
discriminatory conduct. Rasmussen v. Two Harbors Fish Co., 817 N.W.2d 189, 202.
 

Minn.App.2011. Subsec. (b) cit. and quot. in sup. and adopted, and applied in cases cit. and quot. in sup.; com. (d) quot. in 
sup. Discharged employee sued employer, its owner, and owner’s father, alleging that owner and father aided and abetted 
general manager’s sexual harassment and reprisal against her in violation of the Minnesota Human Rights Act (MHRA). The 
trial court granted summary judgment for owner and father. Affirming, this court held that a person was liable for aiding and 
abetting a violation of the MHRA when that person knew that another person’s conduct constituted a violation of the MHRA 
and gave substantial assistance or encouragement to the other so to conduct himself. Applying that legal standard here, the 
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court concluded that the evidence was insufficient to support a finding that either owner or his father aided and abetted the 
asserted sexual harassment and reprisal; there was no evidence that owner knew of the harassment, and, while the record 
established that owner’s father knew of it, there was no evidence that he substantially assisted that conduct, since, at the time 
of the alleged harassment, he held neither an ownership interest in, nor a position with, the company. Matthews v. Eichorn 
Motors, Inc., 800 N.W.2d 823, 828-831, 833.
 

Minn.App.1990. Quot. in disc., cit. in case cit. in disc. A passenger in an automobile sued the driver for negligence after she 
sustained a severe cervical spine injury when the allegedly intoxicated defendant failed to negotiate a turn, causing the car to 
roll over. The defendant filed a third-party complaint against another passenger, alleging that he was negligent for directing 
the plaintiff to sit on his lap in the front seat and preventing her from sitting in the rear seat where seat belts were available. 
The trial court entered judgment on a jury verdict finding the defendant and the third-party defendant negligent. Affirming in 
part and reversing and remanding in part, this court held that the trial court erred in submitting the liability of the third-party 
defendant to the jury, since he did not owe the injured plaintiff a duty as a matter of law. The court rejected the defendant’s 
argument that the third-party defendant’s actions constituted joint concerted tortious activities, since there was no agreement 
between the passengers nor did they give substantial encouragement to the defendant to consume alcohol, which was entirely 
voluntary on his part. Lind v. Slowinski, 450 N.W.2d 353, 357.
 

Mo.

Mo.1984. Cit. in disc. Daughters who developed cancer from exposure to a drug taken by their mothers brought a product 
liability action against the drug’s manufacturers. This court affirmed the summary judgment in favor of the manufacturers 
entered by the trial and appellate courts, holding that the daughters’ inability to identify which, if any, of the manufacturers 
made the product taken by their mothers was fatal to their claims. The “concert of action” theory that imposes liability on all 
persons who take part in, lend aid to, or ratify the commission of a tort pursuant to a common plan to commit a tort was 
inapplicable, because the element of cooperation among the manufacturers was lacking. Zafft v. Eli Lilly & Co., 676 S.W.2d 
241, 245.
 

Mo.App.

Mo.App.2013. Quot. in case quot. in sup. Automobile insurer filed a petition for interpleader and declaratory judgment, 
listing its insured who caused an accident while driving under the influence of alcohol, insured’s passenger, and another 
motorist and his wife who were injured in the accident; motorist and wife filed a cross-claim against passenger, alleging, 
among other things, that passenger and insured acted in concert and were involved in a joint enterprise. The trial court 
granted summary judgment for passenger. Affirming, this court held that passenger owned no duty of care directly to 
motorist and wife, because passenger did not directly interfere with insured’s operation of the vehicle. Furthermore, 
passenger was not liable under a theory of concerted action because there was no testimony that passenger told insured how 
to operate the vehicle, let alone encouraged him to speed or engage in reckless behavior. Safe Auto Ins. Co. v. Hazelwood, 
404 S.W.3d 360, 367.
 

Mo.App.2001. Subsecs. (b) and (c) cit. in disc., com. (a) cit. in sup., illus. 2 cit. in sup. and quot. in ftn. Man who was struck 
by car sued driver for negligence; he also sued driver and two other men for conspiracy to steal car. Trial court dismissed 
conspiracy counts. This court reversed in part and remanded, holding that plaintiff stated viable conspiracy claim against the 
other men, but that conspiracy claim failed as to driver. There was no requirement that plaintiff be object of the conspiracy, 
and plaintiff sufficiently alleged that conspiracy included use of stolen car, that he was injured due to driver’s use of car, and 
that driver’s use of car was pursuant to conspiracy. Gettings v. Farr, 41 S.W.3d 539, 542.
 

Mo.App.1998. Cit. and quot. in sup., subsec. (b) cit. in headnotes and sup., com. (d) quot. in sup. A worker who slipped and 
fell on a hillside leading to a city sewer service facility sued the hotel resort that granted the city sewer and construction 
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easements. The resort filed a third-party action against the city, alleging that the city’s maintenance of the utility easement 
created an unreasonably dangerous condition. Trial court granted the resort’s motion for judgment on the pleadings. This 
court affirmed, holding, inter alia, that the resort could not be held liable for allegedly contributing to the city’s decision not 
to build stairs to the facility. The resort, as a servient estate holder, was not required to define the boundaries of the duty 
owed by the city to plaintiff, a city employee hired to maintain city-owned equipment on city-operated land. Joseph v. 
Marriott Intern., Inc., 967 S.W.2d 624, 626, 629, 630.
 

Mo.App.1996. Cit. in headnote, quot. in sup., cit. in disc., cit. in cases cit. in disc. and in sup., subsec. (b) cit. in sup., com. 
(d) quot. in sup. After a pickup-truck driver was injured and his fiancee was killed when another truck driven by an 
intoxicated motorist drove through a stop sign and collided with the driver’s vehicle, the driver and decedent’s parents 
brought a negligence action against the intoxicated motorist’s passengers. Reversing in part the trial court’s dismissal of the 
action and remanding, this court held, inter alia, that plaintiffs stated a claim by alleging that defendants negligently 
encouraged the motorist to speed, to ignore traffic signs, and to drive while under the influence of liquor. Shelter Mut. Ins. 
Co. v. White, 930 S.W.2d 1, 2-5.
 

Mo.App.1995. Subsec. (b) cit. in headnote, quot. in disc., and cit. in ftn.; subsec. (c) cit. in ftn. Plaintiff, as next friend of 
minor, sued psychologists for, inter alia, aiding and abetting the abuse by their client of his stepdaughter. This court affirmed 
the trial court’s dismissal of the claim, holding, in part, that, even if a claim of aiding and abetting in the commission of a tort 
were recognized in Missouri, plaintiff did not plead facts that supported a claim against defendants of aiding and abetting 
child abuse, since plaintiff’s allegation that defendants helped shield and protect their client from criminal prosecution did not 
establish that defendants affirmatively acted by giving substantial assistance or encouragement to their client to abuse his 
stepdaughter. Bradley v. Ray, 904 S.W.2d 302, 304, 315.
 

Mo.App.1987. Quot. in disc. The seriously injured victim of an intentional shooting sued the manufacturer of the handgun in 
strict liability, alleging the gun to be a cheap, poorly made weapon with no legitimate use. The trial court dismissed the 
claim. Affirming, this court held that, because the plaintiff had failed to allege defective manufacture and because the 
manufacture and sale of a handgun were not abnormally dangerous activities, there could be no recovery in strict liability. 
Richardson v. Holland, 741 S.W.2d 751, 754.
 

Mont.

Mont.2015. Quot. in sup. Hotel guest brought a discrimination action against police department in response to police 
officers’ failure to enforce his right to stay at a hotel that refused to honor his reservation and accommodate his disability by 
allowing him to enter the hotel with his service dog. The trial court granted summary judgment to police department. This 
court affirmed, holding that police department did not have a duty to enforce plaintiff’s asserted rights and it did not aid or 
abet the hotel’s discriminatory conduct. The court quoted Restatement Second of Torts § 876 to provide a definition of 
“aiding and abetting,” and explained that there was no evidence that police officers’ request that plaintiff find another hotel 
and their failure to force the hotel into providing plaintiff a room constituted a substantial assistance or encouragement of the 
hotel’s discriminatory action. Hansen v. Bozeman Police Dept., 350 P.3d 372, 376.
 

Mont.2012. Cit. and quot. in sup., subsec. (b) quot. in sup. Mother of student who committed suicide while residing at a 
boarding school for troubled teenagers sued school’s owners, program developers, and others, alleging, among other things, 
that defendants acted in concert with school’s operators in causing the wrongful death of student and that they should be held 
liable in common for their joint tortious conduct under Restatement Second of Torts § 876. The trial court denied plaintiff’s 
motion for partial summary judgment on the issue of common liability. Affirming, this court held that genuine issues of 
material fact remained precluding summary judgment, because plaintiff did not definitively show prior to trial that 
defendants—who denied any knowledge of teenager’s admission to school or of her care and treatment while there—knew 
that the negligence of another was a breach of duty to student, and that they nonetheless provided substantial assistance or 
encouragement to that allegedly negligent person or entity. Newman v. Lichfield, 2012 MT 47, 364 Mont. 243, 272 P.3d 625, 
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632-634.
 

Mont.1989. Quot. in sup. An argument over a beer keg at a party resulted in one group of teenagers driving away with the 
keg and the other group chasing them in a car. The cars collided with each other, and one of the passengers in the car with the 
keg was seriously injured. The victim sued the driver and the passengers in the pursuing car. The trial court granted the 
plaintiff summary judgment on the issue of liability, and this court affirmed, rejecting the argument of the defendants, who 
had been passengers in the pursuing car, that since they had stayed silent during the chase they were not liable for the 
plaintiff’s injuries. The court held that the defendants, who had voluntarily joined the chase, knowing that its purpose was to 
assault the occupants of the other car, were as liable as the car driver, even if they did not give verbal encouragement during 
the chase. Sloan v. Fauque, 239 Mont. 383, 784 P.2d 895, 896.
 

Nev.

Nev.2001. Cit. in case quot. in sup., subsec. (a) and coms. (b) and (c) cit. in case quot. in sup., com. (a) cit. in case quot. in 
sup. and quot. in case quot. in ftn. Technician who was injured while supervising placement of lighting at convention exhibit 
booth sued booth operator and electrical contractor for negligence. Trial court entered judgment on jury verdict for plaintiff, 
holding that defendants were jointly and severally liable. This court reversed in part, holding, inter alia, that trial court erred 
in finding joint and several liability for concerted action, because there was no evidence that defendants had agreement to 
assemble booth together, much less an agreement to proceed with joint assembly knowing that ground truss was likely to 
collapse. Defendants were merely concurrently negligent in relying upon each other to perform acts in erecting booth. GES, 
Inc. v. Corbitt, 21 P.3d 11, 15.
 

Nev.1998. Cit. in headnotes, quot. and cit. in disc., subsecs. (a) and (b) cit. in disc., subsec. (c) cit. in ftn., coms. (b) and (c) 
cit. in disc. Recipient of allegedly defective silicone breast implants brought products liability action against manufacturer 
and manufacturer’s parent company. The jury returned a verdict largely in favor of plaintiff, and the trial court entered 
judgment accordingly. Affirming in part and reversing in part, this court held that because plaintiff presented no evidence of 
an agreement, tacit or otherwise, between parent and manufacturer to engage in fraudulent misrepresentation regarding the 
implants, parent was not liable under a “concert of action” theory, and that because plaintiff did not establish that parent 
knowingly and substantially assisted manufacturer in committing fraud, parent was not liable for aiding and abetting; 
however, the evidence supported the finding that parent negligently undertook to render services to test the safety of the 
silicone that was later used in the implants. Concurring and dissenting opinion believed that, even if parent undertook to test 
the silicone, it did not undertake to ensure the safety of the final product, nor did it owe a duty of care to the ultimate 
purchaser. Dow Chemical Co. v. Mahlum, 114 Nev. 1468, 970 P.2d 98, 100, 101, 111, 112.
 

N.J.

N.J.2004. Subsec. (b) cit. and quot. in sup., com. (d) cit. in sup. Former female employee of car dealership filed 
sexual-harassment suit against dealership and its owner, alleging she was harassed by male employees. Trial court dismissed 
plaintiff’s complaint against owner individually, but entered judgment on a jury verdict finding dealership liable for the 
harassment, and granted plaintiff attorney’s fees as the prevailing party. The appellate division, inter alia, reversed the 
dismissal of plaintiff’s complaint against owner, and remanded for a determination of his individual liability. Reversing in 
part, this court held, inter alia, that plaintiff failed to present evidence that owner aided and abetted the employees in 
committing sexual harassment, as there was no evidence that he encouraged or assisted in the conduct or was present when it 
occurred. Tarr v. Ciasulli, 181 N.J. 70, 853 A.2d 921, 929.
 

N.J.1989. Cit. in disc., cit. in diss. op. Twenty-four hours after being given a DPT vaccine, a baby girl displayed symptoms 
of extreme pain and was later diagnosed as having chronic encephalopathy and severe retardation. On their child’s behalf, the 
parents sued several manufacturers of the DPT vaccine on theories of negligence and strict liability based on design defect, 
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inter alia, although they could not prove which particular company manufactured the drug given to their daughter. The trial 
court granted summary judgment for the defendants. The intermediate appellate court reversed and remanded. Reversing and 
reinstating summary judgment for the defendants, this court refused to apply a theory of market-share liability in this case 
because it would frustrate overarching public-policy and public-health considerations by threatening the continued 
availability of needed drugs and impairing the prospects of the development of safer vaccines. The dissent argued that a 
market-share liability theory should be applied in this case. Shackil v. Lederle Laboratories, 116 N.J. 155, 561 A.2d 511, 515, 
530.
 

N.J.Super.App.Div.

N.J.Super.App.Div.2015. Quot. in case quot. in sup. Pipe manufacturer brought an action for, inter alia, breach of contract, 
breach of fiduciary duty, tortious interference with contract, and civil conspiracy against former employee and former 
employee’s attorney, stemming from former employee’s alleged actions in gathering information for employee’s qui tam 
complaint against pipe manufacturer in California state court. The trial court dismissed plaintiff’s complaint based on New 
Jersey’s “entire controversy” doctrine, concluding that plaintiff should have pursued its causes of action in the pending qui 
tam proceeding in California state court. This court affirmed. The court noted that, since the only theory of liability alleged 
against attorney was assisting or directing former employee’s investigation, attorney’s liability for civil conspiracy depended 
upon former employee’s liability for the underlying claims. Citing Restatement Second of Torts § 876, the court held that, 
since the claims had to be dismissed against former employee based upon the “entire controversy” doctrine, the civil 
conspiracy claim against attorney, as a derivative claim, had to be dismissed as well. J-M Mfg. Co., Inc. v. Phillips & Cohen, 
LLP, 129 A.3d 342, 348.
 

N.J.Super.App.Div.2013. Cit. in sup., cit. in case cit. in sup., adopted in case cit. in sup., cit. in case quot. in conc. op., 
subsec. (b) and illus. 4 quot. in sup., com. (d) quot. in conc. op. After 18-year-old motorist who was texting while driving a 
pickup truck collided with a motorcycle, motorcyclist and his wife/passenger brought a personal-injury action against 
motorist’s 17-year-old friend who had been texting motorist much of the day and who sent him a text message immediately 
before the accident. The trial court granted summary judgment for defendant. Affirming, this court held, among other things, 
that defendant could not be liable for aiding and abetting motorist’s violation of the law when he used his cell phone while 
driving. The concurring opinion argued that, when the tort was the driver’s use of text messaging, the remote texter’s absence 
from the location of the tort weighed against liability, and that, because the driver required no assistance from the remote 
texter to commit the tort, a determination of potential liability depended largely on whether the remote texter provided the 
level of active and purposeful conduct that was required for aiding-and-abetting liability to be imposed. Kubert v. Best, 432 
N.J.Super. 495, 510, 511, 513, 522, 523, 75 A.3d 1214, 1223-1225, 1231.
 

N.J.Super.App.Div.2012. Subsec. (b) cit. and quot. in case quot. in sup., com. (d) cit. in case quot. in sup. Truck driver sued, 
among others, two former supervisors for damages under the New Jersey Law Against Discrimination, alleging that 
defendants, wrongly perceiving him to be Jewish, directed anti-Semitic comments at him on a daily basis for more than a 
year, until he left for unrelated reasons. On remand, the trial court granted summary judgment for defendants. Reversing in 
part, this court held, among other things, that, whether defendants were individually liable for their creation of a hostile work 
environment was a question of fact for the jury. The court cited evidence that defendants, who occupied the same small office 
and to a large extent shared duties, fed off each other in creating or maintaining the “locker room atmosphere” in which 
comments denigrating plaintiff’s supposed religion were encouraged, that neither acted to restrain the other, and that the two 
should have known of the wrongful nature of their conduct. Cowher v. Carson & Roberts, 425 N.J.Super. 285, 303, 40 A.3d 
1171, 1182.
 

N.J.Super.App.Div.2008. Cit. and quot. in sup., cit. in cases cit. in sup. After a speeding and intoxicated driver crashed his 
car and severely injured passenger who was riding in the back seat, passenger sued driver’s sober girlfriend, who was riding 
in the front seat during the accident, alleging that she had a duty to prevent driver from operating his car. The trial court 
granted summary judgment for girlfriend. Affirming, this court held, inter alia, that girlfriend’s conduct did not, as a matter of 
law, give rise to a legal duty owed passenger. The court noted that there was no proof that girlfriend substantially encouraged 
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or assisted driver in the commission of the wrong or in any conduct leading up to it; on the contrary, it was passenger who 
appeared to have goaded driver into speeding, behavior to which girlfriend repeatedly vocally objected, but from which she 
obviously could not extricate herself for her own safety. Champion ex rel. Ezzo v. Dunfee, 398 N.J.Super. 112, 122, 124, 
125, 939 A.2d 825, 831, 832.
 

N.J.Super.App.Div.2007. Quot. in sup., cit. in cases cit. in sup., com. (d) quot. in sup. Administrator of estate of 
motorcyclist who was killed when he was struck by motorist’s vehicle and then run over by another car sued two passengers 
in motorist’s vehicle for failing to summon emergency assistance for motorcyclist. The trial court granted summary judgment 
for defendants. Reversing and remanding, this court held, inter alia, that defendants had a duty not to prevent motorist from 
exercising his direct duty of care to help motorcyclist, and that a fact question existed as to whether defendants provided 
substantial assistance or encouragement to motorist’s wrongful conduct in failing to summon help so as to justify the 
imposition on them of vicarious civil liability on an aiding-and-abetting theory. Podias v. Mairs, 394 N.J.Super. 338, 353, 
354, 926 A.2d 859, 867, 868.
 

N.J.Super.App.Div.2006. Quot. in sup. (cit. as § 876(b)), subsec. (b) cit. and adopted in case quot. in sup., coms. (c) and (d) 
quot. in sup. State’s department of treasury sued auditor of telecommunications corporation for, in part, aiding and abetting 
fraud. The trial court granted defendant’s motion to dismiss the complaint. Reversing, this court held, inter alia, that aiding 
and abetting fraud was a cognizable civil cause of action under New Jersey law. The court concluded that plaintiff’s 
allegations that defendant aided and advised corporation in performing its fraudulent reporting of earnings to inflate its stock 
price, which caused plaintiff injury in the form of multimillion-dollar losses when the fraud was discovered, and that 
defendant was generally aware of its role in the illegal activity stated the fundamental requisites of aiding and abetting fraud. 
State, Dept. of Treasury, Div. of Inv. ex rel. McCormac v. Qwest Communications Intern., Inc., 387 N.J.Super. 469, 482-484, 
904 A.2d 775, 783, 784.
 

N.J.Super.App.Div.2005. Com. (d) cit. in case quot. in sup. Juvenile former employee of karate studio brought 
sexual-harassment claim against franchisor of studio and former employer, after employer was convicted of sexual assault for 
carrying on a sexual relationship with employee for nearly a year. The trial court granted summary judgment to franchisor. 
This court affirmed, holding that, under principles governing concert liability as applied to the facts of the case, corporate 
entity’s role as franchisor did not allow imposition of liability, direct or vicarious; among other things, neither owner of 
corporate entity nor corporate entity owned franchise or made personnel decisions for franchise, and there was no evidence 
that they compelled, coerced, encouraged, or assisted the formation and maintenance of the illicit relationship. J.M.L. ex rel. 
T.G. v. A.M.P., 379 N.J.Super. 142, 877 A.2d 291, 296.
 

N.J.Super.

N.J.Super.2004. Subsec. (b) cit. in conc. and diss. op. Advocacy group for disabled filed discrimination action against 
condominium association, developer, and construction code official, alleging that design and construction of new residential 
condominium project were not in compliance with state’s Barrier Free Subcode. Trial court granted summary judgment for 
defendants. Affirming in part, this court held, inter alia, that while code official might not have been diligent, plaintiff failed 
to show that he willfully and knowingly approved the construction plans with the intent to further the building of 
noncompliant housing. The concurring and dissenting opinion argued to the contrary that such violation could not have 
occurred without the official’s direct complicity, approval, or blatant disregard for his legal responsibilities. Alliance for 
Disabled in Action, Inc. v. Renaissance Enterprises, Inc., 371 N.J.Super. 409, 853 A.2d 334, 347.
 

N.J.Super.2003. Quot. in sup. Medical practices, consisting of two doctors who were also approved workers’ compensation 
panel doctors for city, sought unpaid fees for medical services provided to public-school employees pursuant to city contract. 
City counterclaimed to recover for violations of New Jersey’s Racketeer Influenced and Corrupt Organizations Act, fraud, 
unjust enrichment, and breach of implied covenant of good faith and fair dealing. In third-party complaint, city brought 
aiding-and-abetting claims against doctors, in their individual capacities, for bribes paid to city employee to steer workers’ 
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compensation cases to practices. Trial court granted city summary judgment on aiding-and-abetting claims, awarding treble 
damages under NJRICO. Affirming, this court held, inter alia, that city, without demonstrating actual loss, could recover 
damages in amount of bribe from doctors who, by bribing city employee, aided and abetted employee in breach of his 
fiduciary duty of loyalty to city. Franklin Medical Assoc. v. Newark Public Schools, 362 N.J.Super. 494, 828 A.2d 966, 975.
 

N.J.Super.2002. Subsec. (b) cit. in case quot. in disc. Female employee of oil refinery sued her employer and supervisors for 
hostile work environment sexual discrimination. Affirming the trial court’s grant of summary judgment for defendants, this 
court held, inter alia, that supervisors were not individually liable for violation of the New Jersey Law Against 
Discrimination on a theory of aiding and abetting, since no evidence was presented that any supervisory employee actively 
engaged in discriminatory conduct, gave substantial assistance to or encouragement in maintaining a hostile work 
environment, or was deliberately indifferent to plaintiff’s complaints. Herman v. Coastal Corp., 348 N.J.Super. 1, 27, 791 
A.2d 238, 253.
 

N.J.Super.2001. Subsec. (b) cit. in case cit. in disc. Employees sued their employer and supervisors for, in part, hostile work 
environment and retaliation in violation of the Law Against Discrimination (LAD), alleging that defendants treated them 
unfairly because they had assisted two coemployees in a successful racial-discrimination lawsuit against employer. The trial 
court granted summary judgment dismissing the entire complaint. Reversing in part and remanding, this court held that a 
genuine issue of material fact as to whether supervisors were acting within the scope of their employment by promoting 
employer’s interests when they chastised plaintiffs for supporting coemployees precluded summary judgment on plaintiffs’ 
claim seeking to hold supervisors individually liable as aiders and abettors under the LAD. Shepherd v. Hunterdon Dev. Ctr., 
336 N.J.Super. 395, 765 A.2d 217, 233.
 

N.J.Super.2000. Subsec. (b) cit. in sup., cit. in case quot. in sup., and quot. in ftn., com. (d) cit. in case quot. in sup. 
Employee sued employer and coemployees for racial harassment and also sued employer’s workers’ compensation insurer 
and insurer’s adjuster, alleging that insurer’s and adjuster’s conduct in investigating and recommending denial of plaintiff’s 
workers’ compensation claim was a violation of the aiding and abetting provisions of the New Jersey Law Against 
Discrimination. This court granted summary judgment to insurer and adjuster, holding that there was no evidence that 
adjuster had any role as part of an overall scheme to discriminate against plaintiff or that adjuster knowingly and substantially 
assisted employer in discriminating against him. Gardenhire v. New Jersey Mfrs., 333 N.J.Super. 219, 754 A.2d 1244, 
1248-1250.
 

N.J.Super.2000. Cit. generally in case cit. in disc. Employee sued former employer and two of its corporate officers for, inter 
alia, breach of contract, discrimination, and various torts, alleging that the arbitration clause in his employment agreement did 
not apply to the post-termination tort claims or to the claims against the individual defendants who were not parties to it. Trial 
court granted defendants’ motion to dismiss. This court affirmed, holding, inter alia, that, assuming that plaintiff stated a 
claim against the individual defendants, they could join the principal in compelling arbitration. Although the agreement did 
not specifically address these two individuals, they both signed it as employer’s president and secretary. Garfinkel v. 
Morristown Ob. & Gyn., 333 N.J.Super. 291, 755 A.2d 626, 635, reversed 168 N.J. 124, 773 A.2d 665 (2001).
 

N.J.Super.1989. Subsec. (b) cit. in case cit. in disc. A passenger injured in an automobile accident sued a friend of the 
vehicle’s owner, alleging that the friend negligently entrusted the vehicle to its intoxicated owner. This court granted the 
passenger’s cross-motion for summary judgment, holding that if the vehicle owner’s friend knew or should have known that 
the owner was intoxicated and unable to drive, then he should have acted reasonably to see that the owner did not drive his 
vehicle. The court emphasized that an enlightened society demands that a person exercise a duty of care toward another 
person in order to insure that the other person remains free from harm, if he can do so without peril to himself. It found it 
unimportant whether the defendant’s obligation was expressed in terms of duty, proximate cause, or foreseeable risk, or 
whether it was premised on some legal rule such as negligent entrustment, assistance or encouragement, negligently 
permitting improper persons to use certain chattels, or entrustment of a chattel by a person known to be incompetent. 
Lombardo v. Hoag, 237 N.J.Super. 87, 566 A.2d 1185, 1188.
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N.J.Super.1987. Cit. in disc. A child and her parent sued the manufacturers of the pertussis antigen component of DPT 
vaccine for negligence, breach of warranty, misrepresentation, and in strict liability, alleging that the product was defective 
because it contained toxins that could have been eliminated by the use of technology existing 13 years previously, when the 
child was inoculated. Asserting a collective theory of responsibility, the plaintiffs brought this action against all 
manufacturers whose products had been used by the treating physician during the period in question. The trial court 
dismissed the complaint, holding that relevant state precedent rejected all theories of collective responsibility. Reversing and 
remanding, this court held that the state no longer rejected all bases for collective responsibility in cases where the specific 
manufacturer of a proven defective product, which was shown to have caused injuries to the plaintiff, could not be identified. 
Although the court considered several possible theories, one of which was the “concert of action” theory, which was 
premised on the substantial assistance of various producers of a product to each other in accomplishing a tortious result, the 
court adopted the risk-modified market-share theory, under which the court must determine the percentage of the potential 
risk to the plaintiff caused by each manufacturer of the product. Shackil v. Lederle Laboratories, 219 N.J.Super. 601, 530 
A.2d 1287, 1298, judgment reversed 116 N.J. 155, 561 A.2d 511 (1989). See above case.
 

N.M.

N.M.2011. Subsec. (b) cit. in disc. (cit. as § 876(B)). After motorist was injured, and her son killed, when a drunk driver 
crashed into motorist’s car, motorist brought a wrongful-death suit against, among others, certain pharmaceutical 
representatives who had been buying drinks for driver in an effort to further business interests. The trial court dismissed for 
failure to state a claim. This court reversed, holding that plaintiff stated a claim under the Liquor Liability Act, and, because 
the Act was the exclusive remedy for injuries caused by social hosts, the court had no need to address plaintiff’s argument 
that defendants aided and abetted driver in committing a tortious action under Restatement Second of Torts § 876. Delfino v. 
Griffo, 2011-NMSC-015, 150 N.M. 97, 257 P.3d 917, 921, 922, 929.
 

N.M.1997. Cit. and quot. in disc., subsec. (b) cit. in case quot. in disc. A member of a joint venture that was a limited partner 
in a partnership sued, among others, the partnership’s lender, alleging that defendant induced the principal of the 
partnership’s general partner to breach his fiduciary duty owed to plaintiff by causing him to transfer to defendant, in 
exchange for the release of his personal guaranty on defendant’s construction loan to the partnership, real property 
contributed by the joint venture to the partnership. The trial court granted defendant summary judgment, and the court of 
appeals affirmed. Affirming, this court held, inter alia, that New Mexico recognized tort liability for the aiding and abetting 
of a breach of fiduciary duty. The court also held that, in the current action, while the principal owed a fiduciary duty to the 
limited partnership and to the joint venture, as a limited partner, he did not owe a fiduciary duty to plaintiff, as a joint 
venturer; thus plaintiff was not the real party in interest to pursue an action for breach of a fiduciary duty by the principal in 
relation to the dealings of the limited partnership or, consequently, for aiding and abetting that breach. GCM, Inc. v. 
Kentucky Central Life Ins. Co., 124 N.M. 186, 947 P.2d 143, 147, 148.
 

N.M.App.

N.M.App.2007. Subsec. (b) quot. in disc. Insureds sued automobile insurer’s attorney, alleging, in part, that defendant aided 
and abetted insurer’s breach of fiduciary duty in handling the arbitration of their claim for uninsured-motorist benefits. The 
trial court dismissed. Affirming, this court held, inter alia, that plaintiffs failed to allege facts that would support a cause of 
action against defendant for aiding and abetting breach of fiduciary duty; an adversarial relationship began between plaintiffs 
and insurer when plaintiffs demanded arbitration, plaintiffs did not allege that defendant adjusted, investigated, and evaluated 
plaintiffs’ claims prior to that demand but in the course of her representation of insurer in the arbitration proceedings, and 
each of defendant’s alleged acts took place within the scope of her employment as insurer’s legal representative. Durham v. 
Guest, 142 N.M. 817, 171 P.3d 756, 760.
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N.M.App.2000. Cit. in disc. After a car accident with a drunk driver, injured driver sued the drunk driver and her husband, 
alleging negligence and negligent entrustment, among other claims. Plaintiff alleged that husband should have foreseen that a 
member of the driving public could have been injured as a result of his failure to exercise reasonable care in controlling his 
wife’s drinking problem. Trial court granted defendants summary judgment. This court affirmed, holding, inter alia, that 
there was no special relationship in this case that supported imposition of a duty. The husband’s conduct was too attenuated 
from the date of the accident to impose liability, as he neither knew of nor assisted the drinking that resulted in the collision. 
Hermosillo v. Leadingham, 129 N.M. 721, 13 P.3d 79, 83.
 

N.M.App.1987. Com. (c) cit. in disc. A townhouse purchaser sued a mortgage lender when she was unable to secure clear 
title to the realty or the return of her payments to the sellers, alleging that when it advanced money to the sellers, the lender 
knew or should have known that the property was subject to a preexisting construction loan, which created a foreseeable risk 
of harm to the purchaser. The trial court granted the defendant’s motion to dismiss. Affirming, this court held that the 
plaintiff could not recover as a matter of law because she had failed to establish that the defendant owed her a duty to disclose 
or to warn of the seller’s financial condition and a finding of negligence depended on the existence of a duty. Shea v. H.S. 
Pickrell Co., Inc., 106 N.M. 683, 748 P.2d 980, 983.
 

N.M.App.1979. Quot. in part in sup. The defendant, a nonactive participant in the battery of the plaintiff, appealed the trial 
court’s finding that he, along with the active participant, was jointly and severally liable for the battery. The appellate court 
affirmed and held that, where the defendant yelled encouragement to his nephew while the nephew was beating the plaintiff, 
the defendant was jointly liable with his nephew for the battery. Rael v. Cadena, 93 N.M. 684, 604 P. 822, 823.
 

N.Y.

N.Y.1999. Com. (d) cit. in disc. Consumers brought class action against tobacco companies and two related entities, alleging 
fraud and deceptive business practices. The intermediate appellate court decertified the class and dismissed the claims, then 
certified to this court the question of whether reversal of the trial court was correct. Answering in the affirmative, this court 
held that plaintiffs had failed to show, among other things, a typicality of claims and adequacy of representation. 
Furthermore, plaintiffs could not proceed individually on their fraud claim where they alleged only pecuniary injury, and 
failure to establish a prima facie case of fraud was, in turn, fatal to the claims for concert of action, conspiracy, and aiding 
and abetting. Small v. Lorillard Tobacco Co., Inc., 94 N.Y.2d 43, 698 N.Y.S.2d 615, 622, 720 N.E.2d 892, 898.
 

N.Y.1992. Cit. in disc. Administratrix of estate of employee who was killed when the multipiece rim of the tire he was 
inflating flew apart and struck him in the head brought suit on a theory of concerted action, inter alia, against the tire 
manufacturer, among others, alleging that defendant engaged in concerted action with rim manufacturers to perpetuate the 
use of the deadly multipiece rims, to prevent government implementation of appropriate safety standards, and to prevent a 
recall. The trial court denied defendant’s motion for summary judgment, and the intermediate appellate court affirmed in part. 
Reversing, this court held that since parallel lobbying efforts by defendant and the rim manufacturers did not constitute 
agreement necessary for a concerted action claim and there was no evidence of tortious activity, defendant could not be held 
liable on a concerted action theory for the allegedly defective product of another. Rastelli v. Goodyear Tire & Rubber Co., 79 
N.Y.2d 289, 295, 582 N.Y.S.2d 373, 375, 591 N.E.2d 222, 224.
 

N.Y.1982. Cit. in disc. In an action brought against a drug manufacturer for damages sustained as a result of cancer due to 
prenatal exposure to the drug DES, the trial was conducted in two stages. First, the jury found that the plaintiff had failed to 
prove that the DES tablets taken by her mother had been manufactured by the defendant. In the second stage, the jury 
returned a verdict for the plaintiff upon a theory of concerted action. The jury found that the defendant and other DES 
manufacturers had wrongfully marketed the drug for use without first testing it on laboratory mice. The defendant appealed, 
arguing that the trial court’s instructions on concerted action liability had been erroneous. This court first noted that the case 
had proceeded on the concerted action theory due to the “inordinately difficult problems of proof” that the plaintiffs as DES 
daughters faced in attempting to establish which of several manufacturers actually had manufactured the drug taken many 
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years before. Under the concerted action theory, the trial court had charged, “all those who, in pursuance of a common plan, 
actively take part in it, or further it by cooperation or request, … are equally liable.” The court refused to review the 
defendant’s specific objections to the charge, as such objections had not been timely made. Noting the correctness of the 
charge in general, the court affirmed the judgment. The evidence was sufficient to sustain the verdict on the concerted action 
theory. Either there had been conscious parallel conduct among DES manufacturers in marketing the drug without first 
testing its effects on mice, or such a failure to test on the parts of all the manufacturers substantially aided or encouraged 
other manufacturers to do the same. Bichler v. Eli Lilly and Co., 55 N.Y.2d 571, 450 N.Y.S.2d 776, 780, 436 N.E.2d 182, 
186.
 

N.Y.Sup.Ct.App.Div.

N.Y.Sup.Ct.App.Div.2006. Cit. in disc. Innocent bystander who was shot by police detective during a search warrant’s 
execution that was being filmed for possible inclusion in a reality-based television program sued, among others, television 
production company that filmed the incident for allegedly planning, conspiring, encouraging, and agreeing with police that 
excessive force would be used in order to maximize the entertainment value of the program. The trial court granted summary 
judgment for defendants. Reversing and remanding, this court held that plaintiff’s complaint set forth a cognizable cause of 
action against defendants insofar as it alleged that they acted in concert and encouraged police to use excessive force, thereby 
leading to plaintiff’s injuries. Rodriguez v. City of New York, 35 A.D.3d 702, 704, 827 N.Y.S.2d 220, 222.
 

N.Y.Sup.Ct.App.Div.2003. Com. (d) quot. in sup., illus. 6 cit. in sup. Husband whose wife died after contracting lung cancer 
from smoking cigarettes brought suit for, in part, concerted action against cigarette manufacturers, promoters, and sellers. 
Reversing the trial court’s grant of summary judgment for defendants, this court held, inter alia, that dismissal of the 
concerted-action claim, insofar as it was predicated on allegations of negligence, was not warranted. The court said that the 
concerted-action theory of liability for injury to a third party attached when one knew that another’s conduct constituted a 
breach of duty and gave substantial assistance or encouragement to the other. Miele v. American Tobacco Co., 2 A.D.3d 799, 
770 N.Y.S.2d 386, 392.
 

N.Y.Sup.Ct.App.Div.2003. Cit. in disc. Victim of rape and assault sued defendants for concerted-action liability, inter alia. 
Trial court denied one codefendant’s motion to dismiss. This court affirmed in part as modified, holding, inter alia, that there 
were fact issues as to whether codefendant had implied agreement with other codefendant to incapacitate plaintiff and then to 
have other codefendant engage in sexual conduct with plaintiff with or without her consent, and whether he furthered that 
plan by his actions. Codefendant allegedly urged intoxicated plaintiff to drink more alcohol, was physically affectionate 
toward plaintiff, urged plaintiff to be affectionate with other codefendant, procured a condom with other codefendant, and 
remained in room watching plaintiff and other codefendant have sex. Weldon v. Rivera, 301 A.D.2d 934, 935, 754 N.Y.S.2d 
698, 699.
 

N.Y.Sup.Ct.App.Div.2000. Harassment victim sued defendant for, among other things, aiding and abetting in assault and 
battery. The trial court denied defendant’s motion to dismiss. Affirming, this court held, inter alia, that plaintiff’s complaint 
properly stated claim for aiding and abetting, noting that defendant’s actions were a substantial factor in causing the assault 
upon the plaintiff. Wilson v. DiCaprio, 278 A.D.2d 25, 717 N.Y.S.2d 174, 175.
 

N.Y.Sup.Ct.App.Div.1991. Cit. in sup. An apartment resident sued a city and the city housing authority, alleging that 
improper procedures and excessive force were used in effecting his arrest, and that the city police and the housing police 
were acting in concert. The trial court granted the housing authority’s motion for summary judgment. Affirming, this court 
held that the housing police were merely observers of the incident in which the city police shot the plaintiff after he lunged at 
them with a knife, and that as a matter of law the housing authority was not liable for the plaintiff’s injuries on a theory of 
concerted action. Perry v. City of New York, 170 A.D.2d 350, 566 N.Y.S.2d 263, 263.
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N.Y.Sup.Ct.App.Div.1991. Cit. in disc., cit. in case cit. in disc., subsecs. (a) and (b) cit. in disc. A worker was killed while 
inflating a tire on his employer’s dump truck when the multipiece rim on which the tire was mounted explosively separated 
and struck him in the head. The administrator of the decedent’s estate brought a wrongful death action against various 
manufacturers of multipiece rims on a concerted action theory of liability, inter alia. The trial court denied the defendants’ 
motions for summary judgment. Affirming as modified, this court held that the plaintiff might be able to establish that each 
of the defendants was under a postsale duty to warn of the rims’ propensity to explode and that the defendants collectively 
decided to breach, and to aid and abet each other in breaching, that duty, giving rise to joint liability on a concerted action 
theory. Rastelli v. Goodyear Tire & Rubber Co., 165 A.D.2d 111, 565 N.Y.S.2d 889, 891, appeal dismissed 78 N.Y.2d 994, 
575 N.Y.S.2d 273, 580 N.E.2d 759 (1991), reversed 79 N.Y.S.2d 373, 591 N.E.2d 222 (1992). See above case.
 

N.Y.Sup.Ct.App.Div.1984. Cit. in diss. op. In an action to recover damages for injury alleged to have resulted from the 
ingestion by the plaintiff’s mother of a drug commonly known as DES while pregnant with the plaintiff, the defendant 
pharmaceutical company appealed from an order of the lower court that granted the plaintiff’s motion for summary judgment, 
granted the plaintiff’s motion and that of the codefendants for a severance of the plaintiff’s action against the pharmaceutical 
company from that of the trial to be conducted against all other codefendants, and denied the drug company’s cross-motion 
for leave to depose two named jurors in a previous suit against the same defendant. This court affirmed the lower court’s 
order in a memorandum decision, awarding costs to the plaintiff. A dissenting memorandum opinion maintained that the 
verdict in the previous case which sustained the drug company’s liability for a product not proved to have been manufactured 
by that particular company should not be given preclusive effect, and that an early joint trial involving all of the 
pharmaceutical company defendants should be held, in order to permit the expeditious, orderly and economical disposition of 
the many DES lawsuits pending in the forum jurisdiction. Kaufman v. Eli Lilly and Company, 99 A.D.2d 695, 471 N.Y.S.2d 
830, 834, appeal granted 100 A.D.2d 985, 474 N.Y.S.2d 416 (1984), order modified 65 N.Y.2d 449, 492 N.Y.S.2d 584, 482 
N.E.2d 63 (1985).
 

N.Y.Sup.Ct.App.Div.1983. Cit. in sup. The plaintiff was injured when he was thrown from a barge into water at a party. He 
sued several defendants who had been at the party. The trial court granted two of the defendants summary judgment. This 
court reversed. Concerted action liability was based on the principle that all who acted in concert to commit or abet a tort 
were as liable as the one who actually committed it. Whether codefendants acted in concert was a jury question, and thus 
summary judgment was erroneous. Herman v. Westgate, 94 A.D.2d 938, 464 N.Y.S.2d 315, 316.
 

N.Y.Sup.Ct.App.Div.1981. Subsec. (a) and (c) cit. in disc. The plaintiff brought a products liability action against the 
defendant and others for damages sustained by her as a result of the use of the prescription drug diethylstilbestrol (DES), a 
synthetic estrogen her mother ingested in 1953 while pregnant with the plaintiff. A bifurcated trial was held. A jury found 
that the plaintiff had not established, by a fair preponderance of the evidence, that the defendant had been the manufacturer. 
The pills were unidentifiable and the pharmacist was unable to produce any records showing that they were the defendant’s. 
The complaint had claimed, in the alternative, that the defendant could be found liable even if it had not manufactured the 
DES her mother had ingested. A second trial was held in which this defendant and other manufacturers were found to be 
tortfeasors jointly and severally liable for wrongfully testing and manufacturing this drug. The defendant appealed from that 
part of the judgment based on the second verdict, arguing that the basis for imposing liability was incorrect when an injured 
party, due to no fault of his own, but because of the practice of the industry, could not identify the actual manufacturer of the 
product that produced the injurious effect nor show causation in fact. This court stated that where there is uncertainty as to 
which of several parties, who have acted independently and tortiously, is the cause in fact of plaintiff’s injuries, the burden of 
proof of causation shifts to the defendants. Only if the defendants cannot resolve the issue of causation in fact among 
themselves are they held jointly and severally liable. In this case, the lower court modified the double fault and alternative 
liability theory by charging the jury on the theory of concerted activity. This court held that this was an acceptable charge 
given the problems of identification associated with the generic drug market. In this case, there was ample evidence for a jury 
to find that the defendant was engaged in concerted activity as it was one of twelve manufacturers who cooperated in pooling 
information and who used the same basic chemical formula and literature. This court therefore held that as a participant in 
concerted activity, the defendant was jointly and severally liable as one of a number of wrongdoers. The judgment of the 
lower court was affirmed. Bichler v. Eli Lilly and Co., 79 A.D.2d 317, 436 N.Y.S.2d 625, 630, affirmed 56 N.Y.2d 571, 450 
N.Y.S.2d 776, 436 N.E.2d 182. See above case.
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N.Y.Sup.Ct.

N.Y.Sup.Ct.1996. Cit. in disc. Plaintiff, who was attacked and injured by two saloon patrons in a parking lot adjoining the 
saloon, brought a personal injury action against the patrons, among others. After the jury returned a verdict finding both 
patrons liable, one patron moved for a new trial. The trial court held, inter alia, that the evidence supported the jury’s finding 
that the patron acted in concert with the other patron, who actually stabbed plaintiff. Robinson v. June, 167 Misc.2d 483, 637 
N.Y.S.2d 1018, 1020.
 

N.Y.Sup.Ct.1994. Cit. in headnotes, quot. in part in disc., coms. (a), (c) and (d) cit. in disc., com. (d) quot. in disc., illus. 2-6, 
11 cit. in disc. Hostess sued party crashers for damages when defendants, intending to assault one of plaintiff’s guests, 
arrived at her home after the selected victim’s departure, fought with other partygoers, and struck plaintiff. Plaintiff alleged 
that defendants conspired to commit negligence, in that striking her was a foreseeable result of their plan to attack the 
intended victim. Granting defendants’ motion for summary judgment, the court explained that, despite the complaint’s 
language, the issue was defendants’ intentional conduct. It held that liability for aiding and abetting could not be imposed 
since there was no plan and no encouragement to harm plaintiff. Furthermore, although defendants apparently conspired to 
injure a chosen guest, potential liability for any foreseeable results of the conspiracy ended when defendants discovered their 
intended victim was gone. Lindsay v. Lockwood, 163 Misc.2d 228, 625 N.Y.S.2d 393, 394, 396-398.
 

N.Y.Sup.Ct.1982. Subsec. (a), com. (a) cit. in disc. The plaintiffs sought recovery of damages from a brewer when a glass 
bottle containing the brewer’s beer exploded at a picnic. The brewer commenced a third-party action against five 
manufacturers of glass bottles, its sole suppliers. On the third-party defendants’ motion for summary judgment, this court 
noted that as a general rule, the plaintiff had the burden of establishing by the preponderance of the evidence that a particular 
defendant was actually guilty of some negligent act or omission that was the proximate cause of injuries. However, there had 
been modifications of the general rule. For example, when all possible defendants had been joined, and where the conduct of 
two or more actors was tortious, and it was proved that harm had been caused to the plaintiff by only one of them, but there 
was uncertainty as to which one had caused it, the burden was upon each such actor to prove that he did not cause the harm. 
However, this rule applied only where it was proved that each party acted tortiously. Likewise, under a concert of action 
theory, it was essential that the conduct of the actor be in itself tortious. The brewer failed to offer evidence of tortious action 
by all the manufacturers, but because information demonstrating tortious action by the manufacturers might be within their 
exclusive knowledge, the motions were denied with leave to renew following further discovery by the brewer. Centrone v. C. 
Schmidt & Sons, Inc., 114 Misc.2d 840, 452 N.Y.S.2d 299, 303.
 

N.C.App.

N.C.App.2018. Cit. in case quot. in sup. Buyers of interests in medical-office buildings sued owners of the buildings and 
owners’ real-estate agent, alleging, among other things, that defendants were liable for aiding and abetting securities 
violations by seller of the interests in violation of state law. The trial court granted summary judgment for defendants. 
Affirming, this court held that plaintiff failed to offer proof that either defendant provided material aid to seller with the 
actual knowledge required for secondary liability under state securities laws. The court noted that it had previously indicated 
that the “substantial assistance” standard set forth in Restatement Second of Torts § 876 had to be applied restrictively, and 
that aiding and abetting was considered in the nature of inciting conduct or taking concerted action, and required proof that 
the aiding and abetting party had the same level of culpability or scienter as the primary tortfeasor. NNN Durham Office 
Portfolio 1, LLC v. Highwoods Realty Limited Partnership, 820 S.E.2d 322, 328.
 

N.C.App.2012. Subsecs. (b) and (c) quot. in case quot. in sup. Car passenger who was struck by two of twenty-seven bullets 
fired by police officers at the car when its driver sped away from a traffic stop brought tort claims against officers and city. 
The trial court denied defendants’ motion for summary judgment on plaintiff’s claims against officers in their individual 
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capacities. Affirming that portion of the decision, this court held that evidence in the record that two of the officers fired 
recklessly at the car in which plaintiff was a passenger was sufficient to allow a reasonable juror to find the existence of 
concurrent negligence, whereby one defendant could be liable for the negligent acts of another defendant if the first defendant 
gave substantial assistance to the other in accomplishing a tortious result and his or her own conduct, separately considered, 
constituted a breach of duty to the third person. Wilcox v. City of Asheville, 730 S.E.2d 226, 235.
 

N.C.App.2008. Cit. and quot. but dist., cit. in cases cit. but dist., quot. in case quot. but dist., com. (d) quot. in case quot. but 
dist. After unlicensed motorist struck a vehicle holding four family members, injured family member, individually and on 
behalf of other family members involved in the accident, sued motorist’s passenger, alleging, among other things, that 
passenger aided and abetted motorist in violating state laws requiring those driving on the road to be licensed. The trial court 
granted summary judgment for passenger. Affirming, this court held, inter alia, that this was not a case where passenger 
interfered with motorist’s ability to drive so that the exact cause of the accident could not be known or substantially 
encouraged motorist to breach a duty of care owed to plaintiffs, and there were no factual issues as to whether motorist or 
passenger caused the accident. Hinson v. Jarvis, 190 N.C.App. 607, 660 S.E.2d 604, 607, 608.
 

N.C.App.2004. Adopted in case cit. in disc., cit. in disc. and in ftn. Consumers sued manufacturers of prescription drug used 
to treat prostate cancer, endometriosis, and other ailments, asserting, in part, aiding-and-abetting liability in pricing and 
marketing of drug. The trial court certified plaintiffs’ lawsuit as a nationwide class action. This court reversed the trial court’s 
class-action-certification order and remanded, holding, inter alia, that application of North Carolina law to class plaintiffs’ 
claims would violate defendants’ due-process rights. Although North Carolina had adopted Restatement Second of Torts § 
876 as it applied to negligence of joint tortfeasors, several states had not adopted it, and the trial court made no findings with 
respect to the different states’ laws or whether those laws were sufficiently similar to North Carolina’s law so that application 
of North Carolina’s law was not unfair or arbitrary. Stetser v. TAP Pharmaceutical Products, Inc., 165 N.C.App. 1, 598 
S.E.2d 570, 583.
 

N.C.App.1990. Subsecs. (b) and (c) quot. in disc.; com. (d), illus. 6 quot. in disc. A child sustained permanent brain damage 
when she was struck in the head by a pellet from an air rifle fired by one of two minors who were shooting nearby. Unable to 
ascertain whose shot caused the injury, the child and her parents sued both minors and their parents, alleging, inter alia, that 
one of the minors was negligent in failing to check if the child was in a safe position prior to firing. The trial court granted the 
defendants’ motion to dismiss for failure to state a claim upon which relief could be granted. Reversing and remanding, this 
court held that the plaintiffs’ complaint was sufficient to establish a cause of action for concurrent negligence against the 
minor defendants. The court suggested that the minors could potentially be found liable as joint tortfeasors who acted in 
concert in firing their rifles in a negligent and reckless manner. McMillan v. Mahoney, 99 N.C.App. 448, 393 S.E.2d 298, 
300.
 

N.C.App.1988. Cit. in disc., subsec. (b) and com. (d) quot. in disc. (cit. as com. to clause (b)). Investors sued an investment 
advisor authorized to invest fund assets and a brokerage firm and its employees, alleging that the advisor had reported false 
unit values and that the remaining defendants participated in the fraud. The trial court entered judgment on a jury verdict 
finding the advisor liable for fraud and breach of fiduciary duties and finding no liability as to the remaining defendants. This 
court found no error in the supplemental jury instruction on the definition of substantial assistance with respect to aiding and 
abetting a breach of a fiduciary duty, holding that the instruction correctly asserted that liability depended on a finding that 
the firm and its employees’ assistance was a significant factor in causing the advisor to report false unit values. Blow v. 
Shaughnessy, 88 N.C.App. 484, 364 S.E.2d 444, 447.
 

N.D.

N.D.2008. Quot. in sup., cit. in case quot. in sup. Investors in limited-liability companies brought common-law fraud and 
other claims against attorney who set up the companies, alleging that stockbroker hired by attorney to find potential investors 
in the companies made fraudulent statements and omitted material when soliciting them. The trial court granted summary 
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judgment for attorney. Affirming in part, this court held, inter alia, that attorney was not liable for common-law fraud under 
an acting-in-concert theory, because investors failed to present any evidence to raise a genuine issue of material fact that 
there was a common plan to commit fraud, or that attorney knew that stockbroker was making fraudulent statements and 
omitting material information in soliciting investors. Ward v. Bullis, 2008 ND 80, 748 N.W.2d 397, 407.
 

N.D.1999. Cit. in headnote, cit. and quot. in disc., cit. in case quot. in sup., subsec. (b) cit. but dist., com. (a) quot. in case 
quot. in sup. Motorist and his passengers were killed when their car was struck head-on by a pickup truck whose driver was 
intoxicated; survivors of motorist and passengers sued truck passengers for negligence, alleging, among other things, that 
defendants acted in concert with truck driver in causing the collision. The trial court entered summary judgment for 
defendants. Affirming, this court held, in part, that plaintiffs failed to establish that defendants aided or encouraged driver in 
his actions, provided him with alcohol, or encouraged him to drink before giving them a ride home. Hurt v. Freeland, 1999 
ND 12, 589 N.W.2d 551, 557, 558.
 

N.D.1999. Cit. in disc. Member of university hockey team sustained kidney and liver damage as a result of the severe 
dehydration he suffered while participating in a preseason conditioning road race; he sued university and race sponsor for, 
inter alia, negligence and concert of action. The trial court dismissed the complaint. Affirming, this court held, in part, that 
the release plaintiff signed, which purported to exonerate sponsor from liability for injuries incurred by runners, was not 
against public policy for lack of equal bargaining power, and that plaintiff’s “concert of action” claim failed because there 
was no evidence that defendants worked together to organize and supervise hockey team’s participation in the race, or of a 
common design or plan. Reed v. University of North Dakota, 1999 ND 25, 589 N.W.2d 880, 888.
 

N.D.1993. Cit. in disc., com. (e) and illus. 13 and 14 cit. in ftn. Store owner brought a negligence action in federal district 
court against cleaning company to recover for property damage caused by a fire that occurred when a cleaning employee 
started a floor scrubber at the same time that another employee was bleeding the floor buffers’ propane tanks. Cleaning 
company brought a third-party action against the buffers’ manufacturer for negligence and products liability. The federal 
court certified to this court the question whether North Dakota law precluded the third-party action. This court held that, 
absent a claim of concerted action between cleaning company and manufacturer, any liability of either of them was several, 
not joint; therefore, cleaning company could not be liable to store owner for more than its percentage share of store owner’s 
damages, and cleaning company could not make a third-party claim for contribution against manufacturer. Target Stores v. 
Automated Maintenance, 492 N.W.2d 899, 903, 904.
 

N.D.1992. Subsec. (b) cit. in disc. Mother of a teenage passenger who was electrocuted by fallen power lines at the scene of 
an automobile accident brought a wrongful death action against the county, the driver, and the supplier of alcohol to the 
driver. Affirming the trial court’s entry of judgment on a jury verdict against plaintiff, this court held that the trial court did 
not err in refusing to give plaintiff’s requested injury instructions focusing on the liability of one law enforcement officer for 
the negligent acts of another, which plaintiff claimed were necessitated by the county’s contention that any negligence at the 
accident scene was attributable to the highway patrol, which controlled the scene, and not the county’s deputy sheriffs. The 
court reasoned that there was no reversible error because the jury found that the highway patrolmen were not negligent. The 
court also held that the trial court did not err in refusing to give plaintiff’s instruction on dram shop liability that the owner of 
the premises where defendant supplier provided beer to the driver was liable, since the jury found that the furnishing of 
alcohol to the driver was not the proximate cause of decedent’s death. Olson v. Griggs County, 491 N.W.2d 725, 730.
 

Ohio,

Ohio, 2012. Cit. but not fol., cit. in diss. op., subsec. (b) cit. in case quot. in diss. op. Commercial dairy farm brought an 
action in federal court against cooperative marketing association and related entities, alleging that defendants, acting in 
concert, failed to pay farm the amount due under the terms of association’s bylaws and marketing agreement with farm. 
Answering a question certified by the district court, this court held that, under the circumstances of this action, Ohio would 
not recognize a cause of action for tortious acts in concert pursuant to Restatement Second of Torts § 876. The dissent argued 
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that, while Ohio courts had not expressly recognized § 876, they had treated the common-law tort of tortious acts in concert 
as described in § 876 as if it were part of the law of Ohio. DeVries Dairy, L.L.C. v. White Eagle Coop. Assn., Inc., 132 Ohio 
St.3d 516, 517, 518, 2012-Ohio-3828, 974 N.E.2d 1194, 1194, 1195.
 

Ohio

Ohio, 1988. Subsec. (b) quot. in disc. The insurer of a tavern sought contribution from one of the tavern’s patrons as a joint 
tortfeasor, alleging that the patron was liable for purchasing alcohol for another patron who was later killed in an automobile 
accident. The intermediate appellate court reversed the trial court’s summary judgment for the defendant. Reversing, this 
court held that the tavernkeeper did not breach the duty of care owed to his patrons; therefore a theory of joint liability for the 
encouragement of tortious conduct could not apply to the defendant. Great Cent. Ins. Co. v. Tobias, 37 Ohio St.3d 127, 524 
N.E.2d 168, 172.
 

Ohio App.

Ohio App.2017. Cit. in case cit. in disc. Court-appointed receiver for dissolved corporation sued former members of 
corporation’s board of directors, alleging, among other things, that defendants were liable for aiding, abetting, inducing, or 
participating in breaches of fiduciary duty owed to corporation and its creditors. The trial court granted summary judgment 
for defendants. Affirming in part, this court held that a cause of action for aiding, abetting, inducing, or participating in a 
breach of fiduciary duty was not cognizable under Ohio law. In making its decision, the court relied in part on an Ohio 
Supreme Court case that explained that Ohio had never recognized a cause of action for tortious acts in concert as set forth in 
Restatement Second of Torts § 876. Cohen v. Dulay, 94 N.E.3d 1167, 1176.
 

Ohio App.2016. Cit. in law review article quot. in diss. op., cit. in cases cit. in diss. op. Minority shareholders brought a 
legal-malpractice action against closely held corporation’s attorney regarding a sale of corporation’s assets and claims, 
alleging that defendant also represented the personal interests of corporation’s majority shareholder during the negotiations 
for the sale. The trial court granted defendant’s motion for summary judgment. This court affirmed, holding that plaintiffs did 
not have standing to bring this action, because defendant was not in privity with them. Noting that Ohio did not recognize a 
cause of action for aiding and abetting tortious conduct, and had declined to adopt Restatement Second of Torts § 876, the 
dissent argued that the trial court erred in finding that no privity existed between minority shareholders and an attorney for 
the majority shareholder in a closely held corporation, reasoning that the attorney could be liable for his own conduct 
constituting a breach of duty if the duty was owed directly to the minority shareholders. Omega Riggers & Erectors, Inc. v. 
Koverman, 65 N.E.3d 210, 233.
 

Ohio App.2008. Quot. in disc., subsec. (b) cit. in disc. Welder diagnosed with manganese-induced parkinsonism brought 
negligence and strict-liability claims against manufacturers of welding rods and other welding consumables, asserting failure 
to adequately warn of the dangers of breathing manganese fumes given off by the products during welding. The trial court 
granted partial summary judgment for defendants. This court reversed in part and remanded, holding, inter alia, that fact 
questions remained as to whether the warnings defendants supplied were inadequate. The court, however, found that plaintiff 
had essentially abandoned his claim on appeal that defendants had acted in concert and aided and abetted one another in their 
tortious failure to warn him. Boyd v. Lincoln Elec. Co., 179 Ohio App.3d 559, 575-576, 2008-Ohio-6143, 902 N.E.2d 1023, 
1035.
 

Ohio App.1996. Coms. (a) and (b) cit. in disc. A construction company, its president, and an employee sued residents of a 
rental complex at which the company had performed work, alleging defamation, tortious interference with business 
relationships, and civil conspiracy after the residents sent a letter to the complex owner and others accusing the company of 
misconduct that included destruction of property, use of profanity, harassment, lewd and lascivious behavior, speeding, and 
voyeurism. The trial court entered judgment on a jury verdict for defendants. This court affirmed in part and reversed in part, 
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holding, inter alia, that there was enough evidence for the jury to decide whether there was a common design or agreement to 
commit the unlawful act of defamation to plaintiffs’ injury. Almost all of the defendants testified that they intentionally 
signed the libelous letter. Gosden v. Louis, 116 Ohio App.3d 195, 687 N.E.2d 481, 496.
 

Ohio App.1994. Cit. in headnotes, cit. in disc., cit. but dist., subsec. (b) cit. and quot. in disc. Workers who claimed that they 
suffered asbestos-related illnesses from exposure to an insulation product sued, on a concert-of-action theory of liability, the 
product’s developer, which had sold the rights to the product. The trial court granted defendant’s motion for a directed 
verdict. Affirming, this court held that the trial court did not err in concluding that plaintiffs had not shown that defendant 
knew of the product purchaser’s allegedly tortious conduct, as required to support their concert-of-action claim. The court 
declined to determine whether Ohio recognized § 876 of the Restatement (Second) of Torts. Andonian v. A.C. & S., Inc., 97 
Ohio App.3d 572, 573-575, 647 N.E.2d 190, 190-192.
 

Ohio App.1993. Quot. in sup., com. (c) quot. in sup. An auto insurer sought a judgment declaring whether its uninsured 
motorist coverage was available to an insured who was injured when his vehicle struck pedestrians who were attempting to 
divert traffic from a stalled, uninsured vehicle. This court, reversing the trial court’s entry of summary judgment for the 
insured and remanding, held, inter alia, that the owner of the uninsured vehicle was not liable, under a concert of action 
theory, for the pedestrians’ entry into the insured’s lane of traffic, so the uninsured motorist coverage was inapplicable. State 
Auto. Mut. Ins. Co. v. Rainsberg, 86 Ohio App.3d 417, 420, 621 N.E.2d 520, 522.
 

Okl.App.

Okl.App.1992. Cit. in sup., quot. in ftn. Motorcyclist injured in a head-on collision with an oncoming automobile sued the 
car’s teenage driver and passengers to recover for his personal injuries. The trial court dismissed the action against the 
passengers. Reversing and remanding, this court held that plaintiff’s allegations that defendant passengers encouraged and 
urged the driver to pass a slow-moving pickup truck in a no-passing zone stated an actionable claim against the passengers 
for breach of a duty they owed plaintiff to abstain from encouraging or assisting in the commission of a tortfeasor’s wrongful 
conduct. Cooper v. Bondoni, 841 P.2d 608, 611-612.
 

Or.

Or.2018. Cit. in case cit. in sup. Passenger brought a lawsuit against bar, alleging that defendant served his driver alcohol 
when she was visibly intoxicated, which led to her drunk driving and plaintiff’s subsequent injury. The trial court granted 
defendant’s motion for summary judgment. This court affirmed, holding that plaintiff failed to provide evidence that he did 
not substantially contribute to the driver’s intoxication, as required by the relevant state statute to assert his claim against 
defendant. In defining “substantially contribute,” the court noted that Oregon negligence law was consistent with 
Restatement Second of Torts § 876, which provided that persons acting in concert could be liable for one another’s torts if 
they gave substantial assistance or encouragement to the other. Mason v. BCK Corporation, 426 P.3d 206, 219.
 

Or.2006. Cit. and quot. in disc., subsecs. (a) and (b) cit. in ftn. and in case cit. in disc., subsec. (b) quot. but. dist. and quot. in 
case quot. in disc., subsec. (c) cit. and quot. but dist. Investor in parcels of land sued joint venturer and her attorney in 
connection with implementation of a settlement agreement, alleging, in part, that attorney was jointly liable with venturer 
because he had aided and abetted venturer’s breach of fiduciary duties and conversion of plaintiff’s property by giving her 
substantial assistance and encouragement in the commission of the torts. After plaintiff and venturer settled, the trial court 
granted summary judgment for attorney. The court of appeals reversed as to plaintiff’s breach-of-fiduciary-duty claim. This 
court reversed, holding that a lawyer acting on behalf of a client and within the scope of the lawyer-client relationship was 
protected by privilege and was not liable for assisting the client in conduct that breached the client’s fiduciary duty to a third 
party; here, there was nothing to suggest that attorney’s advice and assistance fell outside the scope of this relationship. 
Reynolds v. Schrock, 341 Or. 338, 345, 346, 352, 353, 142 P.3d 1062, 1066, 1070.
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Or.1999. Cit. and quot. in disc. and sup., illus. 1 quot. in ftn. Minority shareholder sued majority shareholders and their 
attorneys for breach of fiduciary duty in connection with majority shareholders’ targeting plaintiff for a corporate 
“squeeze-out.” The trial court dismissed attorneys as parties and the intermediate appellate court affirmed, reasoning that, 
because attorneys owed plaintiff no fiduciary duty, they could not be vicariously liable for the actions of majority 
shareholders. Reversing in part and remanding, this court held that the complaint adequately alleged joint liability on the part 
of attorneys as persons acting in concert with majority shareholders, in that it alleged that attorneys committed of a tortious 
act pursuant to an agreement with majority shareholders to breach majority shareholders’ fiduciary duty or that attorneys 
knowingly provided substantial assistance to majority shareholders in the breach of that duty. Granewich v. Harding, 329 Or. 
47, 985 P.2d 788, 792-794.
 

Or.App.

Or.App.2016. Cit. and quot. in sup., subsec. (a) cit. in sup., subsec. (b) cit. and quot. in sup., com. (d) quot. in ftn. 
Liquidation trustee for Chapter 11 debtor sued debtor’s former attorney and attorney’s law firm, alleging, among other things, 
that defendants were jointly and severally liable for aiding and abetting breaches of fiduciary duty by debtor’s principals, 
who were found to have wrongfully diverted client funds to their own investments and ventures. The trial court granted 
summary judgment for defendants. Affirming, this court held that there was no evidence that defendants acted in furtherance 
of a tortious objective such that their conduct could constitute substantial assistance as to the wrongs committed by debtor or 
its principals under Restatement Second of Torts § 876. The court pointed to evidence suggesting that debtor and its 
principals were diverting client funds before defendants’ involvement with debtor, and that they continued to do so for many 
years after defendants ceased working for debtor. Padrick v. Lyons, 372 P.3d 528, 538, 539.
 

Or.App.2014. Subsecs. (a) and (c) quot. in sup. Corporate shareholders brought claims for acting in concert or substantial 
assistance of a fraudulent takeover against, among others, two directors who were appointed to corporation’s board in 
connection with a series of investments in the corporation by institutional investors, alleging that defendants failed to issue 
certain stock options and warrants that were promised to plaintiffs prior to signing the investment contracts. The trial court 
granted in part defendants’ motion to dismiss those claims. Affirming in part, this court held that plaintiffs’ allegations failed 
to state claims for “acting in concert” or “substantial assistance” under Restatement Second of Torts § 876. The court 
reasoned that, to the extent plaintiffs had a claim to any options or warrants, that claim was pursuant to contracts with the 
institutional investors that were entered into before defendants were appointed as directors of corporation. Munson v. Calley 
Energy Inv. Fund, U.S., LP, 264 Or.App. 679, 711, 333 P.3d 1102, 1123-1124.
 

Or.App.2012. Cit. and quot. in case quot. in sup., subsec. (a) quot. in sup. Tractor buyer brought a common-law fraud claim, 
inter alia, against Internet tractor sales company, owners of the company, and company employee, alleging that defendants, 
as part of a conspiracy, engaged in a common plan or design to use the company to induce purported customers to pay money 
to the company for tractors that defendants never ordered or delivered and had no intention to order or deliver. The trial court 
dismissed plaintiff’s claims. Reversing and remanding, this court held, among other things, that, while plaintiff did not allege 
that either owner made any false representations that plaintiff relied upon or was damaged by, he asserted sufficient facts to 
state a claim against owners for fraud based on joint liability for employee’s and company’s tortious conduct in furthering 
their common plan to defraud plaintiff and other consumers. Horton v. Nelson, 252 Or.App. 611, 617, 618, 288 P.3d 967, 
971.
 

Or.App.2011. Quot. in sup. Investors sued partner in property-development company and attorney, alleging that attorney 
acted in concert with partner and provided substantial assistance to partner’s efforts to fraudulently induce plaintiffs’ 
investment in the company. The trial court, inter alia, granted summary judgment for attorney. Reversing and remanding, this 
court held that the trial court erred in holding that attorney was entitled to judgment as a matter of law because no genuine 
issue of material fact existed to show that he was acting outside the scope of his attorney-client relationship with 
development company; attorney was acting in two roles—that of owner of the company and that of lawyer—while 
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participating in the alleged breach of duty, and there was evidence that he stood to benefit from plaintiffs’ investment, given 
his ownership and management involvement in the company. Cruze v. Hudler, 246 Or.App. 649, 660-661, 267 P.3d 176, 182.
 

Or.App.2009. Cit. in case cit. in disc., quot. in case quot. in ftn. Estate of contractor’s employee who died from 
mesothelioma sued property owner under Oregon’s products-liability statute, alleging that employee’s death was caused by 
his exposure to asbestos-containing products while working on the construction of defendant’s warehouse. The trial court 
dismissed plaintiff’s claims. Affirming, this court held that plaintiff’s common-law claim for vicarious liability based on joint 
conduct was not a “product liability civil action” so as to qualify for the statute’s limitations period, and thus was untimely. 
The court reasoned that plaintiff’s argument that defendant was liable, under common-law principles of vicarious liability, for 
the actions of five unidentified original sellers of the asbestos-containing products, because it contractually required 
contractors to buy and install the products on its project, failed to allege that defendant was engaged in the commercial 
marketing of the defective products so as to qualify as a “seller” or “distributor” under the statute. Mason v. Mt. St. Joseph, 
Inc., 226 Or.App. 392, 397, 403, 203 P.3d 329, 335.
 

Or.App.2006. Cit. in case quot. in sup., subsec. (b) quot. in sup., com. (d) quot. in part in sup. (erron. cit. as com. (b)). 
Former employees of county mental-health department brought assault and other claims against county, alleging, inter alia, 
that county was jointly or vicariously liable for an incident in which an aggressive client burst into an office and bolted 
threateningly towards two employees. The trial court entered judgment on a jury verdict for plaintiffs. This court, inter alia, 
affirmed defendants’ direct liability for assault, finding that the evidence, when viewed as a whole, permitted the jury to 
determine that, by retaining client despite his violent outbursts and by providing him with potential victims and the 
opportunity to do harm, employer, through its agents, intentionally attempted to inflict harm on plaintiffs. Olsen v. Deschutes 
County, 204 Or.App. 7, 127 P.3d 655, 666.
 

Or.App.2005. Cit. in ftn., subsec. (a) quot. in ftn. After child and her mother were killed when mother’s sports car veered off 
the road after another sports-car driver pulled in front of mother on the highway, personal representative of child’s estate sued 
other driver. The trial court granted summary judgment for defendant. This court reversed and remanded. The court held, 
inter alia, that a genuine issue of material fact existed as to whether defendant and mother, without a prearranged agreement 
but in concert, were racing just prior to the crash, based on evidence that two high-performance automobiles were traveling in 
close proximity to each other at 80 miles per hour on a curving rural road, with one vehicle having just overtaken the other. 
McDonald v. Sarriugarte, 202 Or.App. 702, 124 P.3d 614, 616.
 

Or.App.2005. Quot. in case quot. in sup., subsecs. (a) and (b) cit. in sup., subsec. (b) cit. in ftn. in sup. Patient sued therapist 
on dispute concerning property they had purchased together, after which parties agreed to a settlement drafted by defendant’s 
attorney. Plaintiff therapist later sued patient and attorney, alleging breach of fiduciary duty and other causes of action, as 
defendant attorney had advised patient to breach her fiduciary duty towards plaintiff in disposing of the property. Trial court 
ruled that attorney had no fiduciary duty towards plaintiff and granted attorney summary judgment. Reversing in part and 
remanding, this court found that attorney could be jointly liable to plaintiff, a third party, for his client’s breach of fiduciary 
duty since attorney acted in concert with client to substantially aid this breach, thus sharing in client’s culpability. 
Furthermore, attorney profited from his role in transaction that constituted the breach. Reynolds v. Schrock, 197 Or.App. 564, 
107 P.3d 52, 56-59, reversed 341 Or. 338, 142 P.3d 1062 (2006).
 

Or.App.2001. Cit. and quot. in disc., cit. in case cit. in disc., subsec. (a) cit. in disc. and ftn. After a car was struck by a truck 
driven by a minor who was allegedly engaged in a race with another minor driver, injured car passenger sued the minor truck 
driver and his parents for negligence and wrongful death of car driver, passenger’s husband. Trial court granted defendants’ 
motions for summary judgment and judgment on the pleadings. This court reversed and remanded, holding, inter alia, that 
plaintiff sufficiently alleged that defendants agreed to engage jointly in tortious conduct. Plaintiff’s allegations that the two 
agreed to race at excessively high rates of speed, with one driver in the lead and the other driver following, established that 
the drivers acted in concert or acted pursuant to a common design. Slagle v. Hubbard, 176 Or.App. 1, 29 P.3d 1195, 1196, 
1197.
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Or.App.1997. Cit. in case quot. in disc., cit. in conc. and diss. op; subsec. (a) cit. in headnote, quot. in disc., cit. in sup., cit. 
in case quot. in disc., and cit. in conc. and diss. op.; subsec. (b) cit. and quot. in disc., adopted in case cit. in disc., and cit. and 
quot. in conc. and diss. op.; com. (c) quot. in disc.; com. (d) cit. in ftn. to conc. and diss. op.; illus. 1 quot. in ftn. A 
corporation’s minority director/shareholder sued the corporation, the corporation’s majority directors/shareholders, and the 
corporation’s attorneys for breach of fiduciary duties. Affirming the trial court’s dismissal of the complaint against defendant 
attorneys, this court held, inter alia, that the attorneys could not be held liable, under either a theory of conspiracy based on 
the rendering of legal assistance or a theory of aiding and abetting, for the other defendants’ breach of their fiduciary duties 
owed to plaintiff, where the attorneys had no fiduciary relationship with plaintiff. The concurring and dissenting opinion 
agreed with the majority that plaintiff failed to state a claim against defendants for breach of fiduciary duty but argued that 
plaintiff stated claims under both civil conspiracy and aiding-and-abetting theories. Granewich v. Harding, 150 Or.App. 34, 
40, 41, 44-47, 53, 54, 57, 62, 945 P.2d 1067, 1068, 1071, 1073, 1074, 1077-1080, 1082, reversed in part 329 Or. 47, 985 P.2d 
788 (1999). See above case.
 

Or.App.1997. Cit. in disc. Former employee sued her former employer and supervisors for, inter alia, wrongful discharge, 
alleging that she was constructively discharged in retaliation for complaining about a co-worker’s repeated sexual harassment 
of her. Co-worker, a friend of supervisors, was eventually terminated. The trial court granted defendants’ motions for 
summary judgment. Affirming in part, reversing in part, and remanding, this court held, among other things, that summary 
judgment was inappropriate as to employer because material factual issues existed as to whether, after co-worker was fired, 
supervisors intended to make employee’s work environment so onerous that she was forced to quit; however, supervisors 
could not be found liable for wrongful discharge where the employment relationship ran between employee and employer. 
The court rejected the argument that supervisors were responsible for the part they played in causing or encouraging 
employee to be constructively discharged. Schram v. Albertson’s, Inc., 146 Or.App. 415, 934 P.2d 483, 491.
 

Or.App.1993. Cit. generally in headnote, subsecs. (a) and (b) cit. in headnotes, in disc., and in ftn., coms. (a), (b), and (d) cit. 
in sup. Landowner sued hauling contractor and trespassers for removing timber from his land. This court reversed the trial 
court’s judgment for plaintiff and modified on reconsideration, noting that contrary to its original opinion, there was evidence 
that contractor knew that at least some of the logs originated on plaintiff’s property. That fact, however, did not alter the 
court’s conclusion that contractor could not be found liable under the Restatement, which required knowledge that the other 
defendants’ conduct constituted a breach of some duty to plaintiff. It said that the fact that contractor may have known that 
logs he hauled came from plaintiff’s property or anyone else’s was not evidence that he knew that they were taken from that 
property illegally; nor did evidence that he was related to the other defendants and that he returned the proceeds of the timber 
sale to the defendants who hired him to haul the timber support an inference that he knew of the other defendants’ unlawful 
conduct. Bergman v. Holden, 122 Or.App. 257, 857 P.2d 217, 218, 219.
 

Or.App.1993. Quot. in disc., subsecs. (a), (b), and (c) cit. in disc. A landowner sued a contractor hired to haul away timber 
that had been severed and moved to property adjacent to plaintiff’s by other defendants who had trespassed on plaintiff’s 
property. Trial court entered judgment against defendant for timber trespass. Reversing, this court held, inter alia, that 
defendant could not be held liable as a joint tortfeasor because there was no evidence that defendant’s conduct was in concert 
with the trespassers or that there was any common design, that defendant knew anything about the conduct of the trespassers, 
or that defendant substantially assisted trespassers in carrying the timber away from plaintiff’s property. It noted that the 
evidence was, in fact, to the contrary because defendant had nothing to do with removing the logs from plaintiff’s property 
and had no knowledge of where the logs had been cut, so that defendant breached no duty to plaintiff. Bergman v. Holden, 
118 Or.App. 530, 848 P.2d 141, 143-144, modified 122 Or.App. 257, 857 P.2d 217 (1993). See case below.
 

Or.App.1988. Subsec. (b) cit. in sup. A motorist sued a tavern, alleging that the tavern was statutorily liable for injuries the 
motorist incurred in an automobile accident with a tavern patron who was driving while intoxicated. The tavern settled with 
the motorist and sued the patron’s stepfather in an impleader action. The trial court dismissed the complaint for failure to 
state a claim. Reversing and remanding, this court held that the tavern’s complaint asserted a contribution claim under 
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common law negligence. The court stated that the complaint alleged facts that allowed proof that the stepfather contributed to 
the patron’s intoxication when he knew or reasonably should have known that the patron might drive negligently while 
intoxicated and that he would drive. Solberg v. Johnson, 90 Or.App. 90, 750 P.2d 1190, 1192, review denied 305 Or. 672, 
757 P.2d 422 (1988).
 

Or.App.1985. Subsec. (b) quot. in sup. The plaintiff sued the teenage driver of a second vehicle, his parents, and two 
passengers in his vehicle, for injuries he sustained in a car accident with the defendant driver, who was intoxicated from a 
combination of alcohol and marijuana. The plaintiff settled his claims against the driver, his parents, and one passenger, and 
the trial court granted a directed verdict for the remaining passenger. In his complaint, the plaintiff had alleged that this 
passenger was negligent in providing marijuana to the driver. This court reversed the directed verdict and remanded, holding 
that the plaintiff’s evidence, that the defendant allegedly provided substantial assistance to the driver’s negligent driving, 
created a jury question on the passenger’s liability to the plaintiff under a joint tortfeasor liability theory. This theory was 
encompassed by the plaintiff’s allegation that the passenger was negligent, and thus could be argued on appeal. Aebischer v. 
Reidt, 74 Or.App. 692, 704 P.2d 531, 533, review denied 300 Or. 332, 710 P.2d 147 (1985).
 

Pa.

Pa.1997. Cit. in headnote, quot. in disc. The legal guardians of a minor who allegedly suffered physical and 
neuropsychological injuries as a result of ingesting lead paint in her home, which had been built circa 1870, sued several 
manufacturers of lead pigment, their alleged successors, and a trade association. The trial court granted summary judgment 
for defendants, and the superior court affirmed. Affirming, this court held, inter alia, that plaintiffs could not recover on a 
concert-of-action theory, since they were unable to identify any one of the defendants as the manufacturer of the lead pigment 
in plaintiffs’ home that allegedly caused the injuries. Skipworth v. Lead Industries Ass’n, Inc., 547 Pa. 224, 690 A.2d 169, 
170, 174.
 

Pa.Super.

Pa.Super.2016. Cit. in disc. and in ftn., cit. and quot. in cases cit. and quot. in sup. and in ftn.; com. (d) quot. in sup. (erron. 
cite as com. (b)). Grandson filed, inter alia, a concerted tortious action against attorney who represented grandfather in 
competency proceedings, arising from allegations that grandfather struck plaintiff and told plaintiff that attorney said 
grandfather could do anything he wanted because he was 70 years old. The trial court sustained defendant’s preliminary 
objections and dismissed the claims against him. This court affirmed, holding that the trial court did not err in sustaining 
defendant’s preliminary objections as to plaintiff’s concerted tortious action. The court relied on Restatement Second of Torts 
§ 876 and concluded that plaintiff failed to state a claim, because he failed to plead any facts that showed defendant knew 
grandfather would strike plaintiff in the face. Grimm v. Grimm, 149 A.3d 77, 82, 88, 89.
 

Pa.Super.2014. Cit. and quot. in sup., adopted in case cit. in sup.; coms. (a), (d), and (e) quot. in sup. Ductwork manufacturer 
brought, inter alia, an action for concerted tortious conduct against scrap-metal recycling facility, alleging that facility 
violated Pennsylvania’s statute prohibiting theft of scrap metal when, on at least 22 occasions, it purchased new stainless 
steel that had been stolen from plaintiff by its employees. The trial court sustained defendant’s preliminary objections and 
dismissed the complaint. Reversing and remanding, this court held that plaintiff established a prima facie case that defendant 
was acting in concert with the thieves sufficient to sustain a claim for concerted tortious conduct under Restatement Second 
of Torts § 876, which had been previously adopted in Pennsylvania. The court reasoned that the nature of the property that 
defendant purchased, especially its large size, newness, and considerable value, would arguably make defendant at least 
suspect that it was stolen; furthermore, defendant repeatedly failed to comply with the dictates of the scrap-metal statute, 
including the requirement that it certify that the seller was the owner or authorized seller of that material. HRANEC Sheet 
Metal, Inc. v. Metalico Pittsburgh, Inc., 107 A.3d 114, 118, 120, 121, 125.
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Pa.Super.2006. Cit. in disc. and sup., quot. in disc., subsec. (b) cit. in disc., com. (d) quot. in disc. (cit. as comment on clause 
(b)). Bank sued its former commercial loan officer who perpetrated a fraudulent scheme in which he established fictitious 
loan accounts in order to divert loan proceeds from bank to himself, and later added as a defendant outside banking 
professional who allegedly facilitated the scheme by depositing proceeds in his personal accounts. The trial court entered a 
bench verdict for bank against professional in the amount that he profited from the scheme. This court vacated the judgment 
and remanded for entry of a new damages award, holding, inter alia, that concerted tortious action was a recognized civil 
cause of action under Pennsylvania law, and professional, as a contributing tortfeasor, was liable to bank for the entire harm 
that bank proved was caused by his tortious conduct. Sovereign Bank v. Valentino, 914 A.2d 415, 416, 420, 421, 424, 427.
 

Pa.Super.1997. Cit. and quot. in disc., cit. in ftn., subsecs. (a) and (b) cit. in ftn. A pedestrian who was struck by a drunk 
driver sued the three passengers in the driver’s van, alleging that they owed the pedestrian a duty not to permit the driver to 
drive because they knew the driver was intoxicated. Plaintiff argued that this duty arose out of the passengers’ planned and 
shared purchase and consumption of large quantities of alcohol in a parking lot both prior to and following a football game. 
Trial court granted defendants summary judgment. This court affirmed, holding that the passengers did not have a duty to 
prevent the driver from driving, because liability could not be premised upon mere participation in the procurement and 
ingestion of alcoholic beverages. The court rejected plaintiff’s assertion that the passengers’ joint purchase, transportation, 
and consumption of alcohol with the driver rendered liability proper under a concerted tort theory, reasoning that there was 
no evidence that the passengers pressured, coerced, or induced the driver to drink at any time during the course of the day. 
Brandjord v. Hopper, 455 Pa.Super. 426, 688 A.2d 721, 724, 725.
 

Pa.Super.1996. Subsec. (a) cit. in ftn., subsec. (b) cit. in headnote and disc., com. (d) quot. in disc. After a pedestrian was 
struck and killed by a car driven by a drunk driver, the pedestrian’s mother sued a passenger in the car, alleging that the 
passenger was negligent in failing to prevent the driver from bringing alcohol into the car and for failing to prevent the driver 
from driving. Trial court dismissed the complaint. This court affirmed, holding that a passenger of a vehicle owed no duty to 
a third person injured or killed by a driver of the same vehicle. The court stated that, even assuming it was required to analyze 
plaintiff’s claim pursuant to Restatement (Second) of Torts § 876(b), there would be no duty imposed upon defendant to 
guard against harm to a third person such as the pedestrian. While defendant arguably was aware that driver’s conduct 
constituted a breach of driver’s duty, there was no evidence to indicate that defendant gave substantial assistance or 
encouragement to driver. Clayton v. McCullough, 448 Pa.Super. 126, 670 A.2d 710, 711, 713.
 

Pa.Super.1993. Cit. but dist. Survivors and the estate of an undiagnosed bulimic woman who was secretly using syrup of 
ipecac to lose weight before she died of an accumulation of that drug’s toxic component sued all known manufacturers of the 
drug, asserting products liability claims. Affirming the trial court’s grant of summary judgment for the defendants, this court 
held that the plaintiffs could not meet their burden of proving causation under a market-share liability theory, as the inability 
of the plaintiffs to identify a particular defendant’s or defendants’ products used by decedent was not caused by the 
manufacturers, but rather, was the result of the decedent’s surreptitious conduct and there was no substantial time lapse 
between the ingestion of syrup of ipecac and manifestation of emetine poisoning. Mellon v. Barre-National Drug Co., 431 
Pa.Super. 175, 636 A.2d 187, 190.
 

Pa.Super.1992. Cit. in case cit. but dist. Mother sued 18-year-old college student, inter alia, for the wrongful death of her 
20-year-old daughter, alleging that he furnished decedent with marijuana and alcohol, rendering her incapable of protecting 
herself when he subsequently left her with an acquaintance who murdered her. Affirming the trial court’s grant of summary 
judgment for defendant, the superior court held that a minor under the age of 21 could not be held liable as a social host for 
supplying alcohol to another minor, and that even if social host liability did extend to minors, defendant’s conduct in 
attending parties with decedent and passing her alcoholic beverages or drugs was not a substantial factor contributing to her 
death. Goldberg v. Delta Tau Delta, 418 Pa.Super. 207, 613 A.2d 1250, 1254.
 

Pa.Super.1991. Cit. and quot. in sup., subsecs. (a), (b), and (c) cit. and quot. in sup. and in conc. and diss. op., coms. (a), (b), 
and (c) cit. in conc. and diss. op. A state supreme court justice sued newspapers and a member of the judicial inquiry and 
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review board for defamation and invasion of privacy, alleging that the board member acted in concert with or as mutual agent 
of the newspapers in publishing defamatory articles and that the board member invaded the plaintiff’s privacy by turning over 
confidential transcripts to the newspapers. The trial court granted the board member summary judgment. Affirming and 
remanding for other proceedings involving the remaining defendants, this court held that the evidence was insufficient to 
prove that the board member committed a tortious act; the only evidence presented was the presence of the member in the 
prothonotary’s office with a reporter while filing a petition relating to the investigation. The concurring and dissenting 
opinion argued that the evidence, insufficient to establish defamation through a concerted action theory, was sufficient to 
preclude summary judgment on the false light invasion of privacy claim. Larsen v. Philadelphia Newspapers, Inc., 411 
Pa.Super. 534, 602 A.2d 324, 331, 332, 338, 340-343, 345.
 

Pa.Super.1988. Quot. in sup., com. (d) cit. in disc. (cit. as com. on clause b). A minor sued the national chapter of a 
fraternity and others, alleging that the fraternity was negligent per se and liable for the injuries the minor suffered after 
consuming liquor at a party hosted by the fraternity’s local chapter. The trial court granted summary judgment for the 
defendant. Reversing and remanding, this court held that the defendant’s civil liability depended on a finding that the 
defendant intentionally rendered substantial assistance to the minor in his alcohol consumption. The court stated that, in 
determining whether the defendant’s act was a substantial factor in assisting the tort’s commission, the nature of the 
encouraged act, the location of the defendant when the tort occurred, the defendant’s relation to the tortfeasor, and the 
foreseeability of the resulting harm were to be considered. The court noted that other courts had held social hosts civilly 
liable for furnishing alcohol to a minor based on liability imposed by a criminal statute. Jefferis v. Com., 371 Pa.Super. 12, 
537 A.2d 355, 358.
 

Pa.Super.1988. Quot. in conc. and diss. op., subsec. (b) cit. in conc. and diss. op., com. (d) quot. in conc. and diss. op. 
During a medical malpractice suit between the plaintiff hysterectomy patient and a hospital, the plaintiff’s treating physician 
discussed her medical condition with the hospital’s counsel, permitted the counsel to copy portions of her confidential file, 
and testified for the hospital. The plaintiff sued the physician, the hospital’s counsel, and the hospital’s insurer that hired the 
counsel in tort for breach of the professional code of confidentiality and inducement of the breach. The trial court granted 
summary judgment for the defendants. Affirming, this court held that the plaintiff’s right to privacy and confidentiality was 
not absolute, particularly since she had voluntarily put her medical history into dispute by suing for personal injuries. The 
concurring and dissenting opinion argued that the physician had a fiduciary duty to the plaintiff and that breaching that duty 
by releasing confidential information without the plaintiff’s knowledge should be actionable. Moses v. McWilliams, 379 
Pa.Super. 150, 549 A.2d 950, 971.
 

Pa.Super.1986. Cit. and quot. in disc., coms. (b) and (d) cit. in case quot. in disc. Women who were injured when their 
mothers or, in one instance, the woman herself ingested diethylstilbestrol (DES) sued all of the pharmaceutical companies 
that allegedly made DES on theories of industry-wide liability, civil conspiracy, concerted action, and enterprise liability. 
Several of the pharmaceutical companies were granted summary judgment by the trial court on the ground that the plaintiffs 
could not have been exposed to and injured by their product. The trial court also rejected the theories of civil liability, 
concerted action, and enterprise liability, finding that the women had not alleged facts to support the causes of action. The 
plaintiffs argued that summary judgment should not have been granted because issues of fact remained as to the 
pharmaceutical companies’ liability. Affirming in part and reversing and remanding in part, this court stated that the 
concerted action cause of action could not be recognized because the application of the doctrine would expand it beyond its 
intended scope and render any manufacturer liable for the defective products of an entire industry. The court rejected the 
enterprise liability theory for similar reasons and held that the civil conspiracy theory also failed. In considering whether one 
plaintiff’s cause of action was barred by the statute of limitations, the court held that it could not be said as a matter of law 
that the woman’s actions prior to bringing suit were unreasonable and remanded her claim for further proceedings. Burnside 
v. Abbott Laboratories, 351 Pa.Super. 264, 505 A.2d 973, 978, 982, 983.
 

Pa.Super.1985. Quot. in disc., com. (b) cit. in sup., com. (d) quot. in sup. After the plaintiff was injured in a service garage 
when a tire and rim assembly exploded, he sued 20 manufacturers and suppliers of trucks and truck parts, alleging 
negligence, strict liability, industry-wide liability, market-share liability and concerted action liability. The trial court 
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dismissed the complaints against three of the manufacturers. The appellate court affirmed the dismissals, holding that the 
negligence claim required identification of the manufacturer or seller, and that the strict liability claim failed because the 
plaintiff had neither alleged a commercial transfer of a product, nor designated the product alleged to be defective. The court 
also held that the concerted action claim failed because there was no evidence of a common design or plan, and that the 
industry-wide liability claim failed because the named defendants did not comprise the entire manufacturing industry. Lastly, 
the market-share liability claim failed because the defendants were not responsible for the plaintiff’s inability to identify the 
manufacturer, and because not all of the manufacturers placed fungible products with identical defects on the market. 
Cummins v. Firestone Tire & Rubber Co., 344 Pa.Super. 9, 495 A.2d 963, 969.
 

Pa.Super.1982. Cit. in disc. and quot. in ftn., com. (d) quot. in ftn. The plaintiff brought an action against the high school 
students who allegedly dared and encouraged others to push a garbage can from a second-floor balcony, resulting in injury to 
plaintiff. The trial court declared a nonsuit and this court affirmed, holding that in the absence of testimony tending to 
establish who made the dare, fault could not be assigned to any one person or the whole group. Kline v. Ball, 306 Pa.Super. 
284, 452 A.2d 727, 728, 729.
 

Pa.Cmwlth.

Pa.Cmwlth.2018. Subsec. (a) quot. in case quot. in sup. Candidate in a primary election for state senator sued incumbent and 
others, alleging wrongful use of civil proceedings, abuse of process, conspiracy, and concert of action in connection with 
defendants’ petition to set aside plaintiff’s nomination petition to be placed on the primary ballot, which was ultimately 
unsuccessful. The trial court sustained defendants’ preliminary objections and dismissed plaintiff’s complaint with prejudice. 
Affirming, this court held that plaintiff’s tort claims for wrongful use of civil proceedings and abuse of process were properly 
dismissed for failure to state a claim, and that plaintiff’s remaining claims for conspiracy and concert of action failed as a 
matter of law because plaintiff failed to allege a legally valid underlying tort claim. The court explained that, under 
Restatement Second of Torts § 876, a concert-of-action claim required proof that a defendant committed a tortious act in 
concert with another or pursuant to a common design with another. Morley v. Farnese, 178 A.3d 910, 920.
 

Pa.Cmwlth.2003. Cit. in sup., quot. in case quot. in sup., cit. in case quot. in disc., coms. (b) and (d) cit. and quot. in case 
quot. in sup. Insurance commissioner, acting in her capacity as liquidator of insurance company, sued company’s auditor, 
claiming, in part, that defendant aided and abetted breaches of fiduciary duty by company’s executives. Dismissing auditor’s 
preliminary objections in the nature of a demurrer, the court held that liquidator stated a cause of action against auditor for 
aiding and abetting a breach of fiduciary duty by alleging that company’s officers and directors owed company, its 
policyholders, and other creditors fiduciary duties, that auditor knew of officers’ and directors’ breaches, that auditor 
rendered substantial assistance or encouragement in effecting the breaches, and that its assistance or encouragement were the 
cause of damage to company. Koken v. Steinberg, 825 A.2d 723, 731, 732.
 

R.I.

R.I.2012. Cit. and quot. in ftn. Widow of motorist killed in an automobile accident with intoxicated tortfeasor sued 
tortfeasor’s friend, alleging that defendant, who had driven tortfeasor to a party at a hotel and knew that he was drunk, 
negligently returned him to his car parked at a convenience store instead of taking him home. The trial court granted 
summary judgment for defendant. Affirming, this court held, as a matter of first impression, that no duty to third parties 
existed on the part of a defendant to prevent his intoxicated passenger from later operating his own motor vehicle. The court 
noted that the facts of this case did not give rise to a claim of liability under a substantial-assistance-and-encouragement 
theory, as set forth in Restatement Second of Torts § 876. Gushlaw v. Milner, 42 A.3d 1245, 1264.
 

R.I.2008. Subsec. (b) cit. in disc. and cit. in case cit. and quot. in sup. Passenger who was injured in a single-car collision 
when her intoxicated boyfriend crashed his vehicle into a utility pole sued social hosts who had served alcoholic beverages to 

- 443 -

Massachusetts Appeals Court      Case: 2020-P-0690      Filed: 8/4/2020 10:23 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137062&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_969&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_969
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137062&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_969&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_969
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144867&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_728
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144867&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_728
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144867&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_728
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144867&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_728
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043664774&pubNum=0007691&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7691_920&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_920
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043664774&pubNum=0007691&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7691_920&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_920
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003377746&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_731
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003377746&pubNum=0000162&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_162_731&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_731
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027673342&pubNum=0007691&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7691_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_1264
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027673342&pubNum=0007691&originatingDoc=I82ccb06adc1611e2ac56d4437d510c12&refType=RP&fi=co_pp_sp_7691_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_1264


§ 876Persons Acting in Concert, Restatement (Second) of Torts § 876 (1979)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 127

plaintiff and her boyfriend before the accident, alleging that defendants were civilly liable for aiding and abetting a criminal 
act. The trial court granted summary judgment for defendants. Affirming, this court held, inter alia, that, because there was no 
evidence of any intent by defendants to commit a crime when they furnished alcoholic beverages to their adult guests, the 
crime of aiding and abetting was not present; although plaintiff allegedly was encouraged to drink excessively while at 
defendants’ home, this did not amount to willful participation or a community of unlawful purpose by defendants in 
boyfriend’s crime of driving while intoxicated. Willis v. Omar, 954 A.2d 126, 129, 131.
 

R.I.2001. Quot. in sup. Residents of apartment complex filed class-action suit against complex owner, alleging conversion of 
their vehicles and unfair and deceptive trade practices. Trial court granted defendant summary judgment, one resident 
appealed. Affirming, this court held that defendant did not convert resident’s vehicle by having it towed, as resident had 
notice of owner’s towing policy; owner, who did not reap profit from towing company, did not act in concert with towing 
company, which failed to release resident’s vehicle until towing and storage fees were paid; and towing the vehicle after a 
snowstorm was not unfair or deceptive trade practice, as it served the legitimate purpose of providing access to plows and 
emergency vehicles. Ames v. Oceanside Welding and Towing Co., Inc., 767 A.2d 677, 681.
 

R.I.1987. Subsec. (b) quot. in sup. A youth sued a number of other youths for personal injuries suffered after he was struck in 
the eye by a pellet from a pellet gun. One defendant who settled out of court with the plaintiff later sued the other defendants 
for contribution as a third-party plaintiff. The trial court directed a verdict for the third-party defendants, holding that there 
was no evidence that any of them aided or abetted the third-party plaintiff in the commission of the tort. Affirming, this court 
held that the third-party defendants were not liable for aiding and abetting because no community of unlawful purpose 
existed at the time of the shooting and none of the third-party defendants shared the intent of the third-party plaintiff. The 
court noted that the assistance or encouragement given by the third-party defendants to the third-party plaintiff was not 
substantial enough to invoke liability. Curtin v. Lataille, 527 A.2d 1130, 1132.
 

S.C.

S.C.1996. Subsec. (b) cit. in disc. In litigation arising from a complex refinancing scheme, preferred corporate shareholder 
sued bank for, inter alia, aiding and abetting corporate director’s breach of fiduciary duty. Specifically, plaintiff alleged that 
director breached his duty to the corporation by performing certain transactions without first obtaining the required 
shareholder approval, and that defendant was liable for its participation in director’s wrongdoing. The trial court entered 
judgment for plaintiff. Affirming in part and reversing in part, this court held that defendant was not liable for aiding and 
abetting director’s breach of fiduciary duty where defendant did not knowingly participate in the breach. Future Group II v. 
Nationsbank, 478 S.E.2d 45, 50.
 

S.C.App.

S.C.App.1998. Subsec. (b) cit. in headnote and disc. A driver who was involved in a car accident with a drunk driver who 
ran a red light sued the drunk driver and his passengers for negligence. One passenger moved for summary judgment, and 
plaintiff moved to amend her complaint to include causes of action for aiding and abetting pursuant to Restatement (Second) 
of Torts § 876(b). The trial court granted the passenger’s motion for summary judgment and plaintiff’s motion to amend her 
complaint. This court affirmed, holding that the passenger’s mere use of drugs along with the drunk driver did not support a 
finding of joint enterprise. The court also found no abuse of discretion in the grant of plaintiff’s motion to amend, electing 
not to entertain the passenger’s appeal because of the novelty of the theory of liability in § 876(b). Pruitt v. Bowers, 330 S.C. 
483, 499 S.E.2d 250, 250, 251, 253.
 

S.D.
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S.D.2002. Subsec. (a) cit. in ftn., subsec. (b) cit. and quot. in sup., cit. in ftn., and cit. in case cit. in sup. Investors in a 
corporation sued attorney who had prepared incorporation documents on behalf of former client, alleging fraud, conversion, 
malpractice, and breach of fiduciary duty. Trial court granted attorney summary judgment, holding that no privity of contract 
existed between anyone other than lawyer and his client. This court affirmed in part, holding that record was insufficient to 
show a contractual arrangement wherein attorney agreed to represent anyone other than client and corporation. But the court 
reversed in part, holding that fact issues existed on claim of aiding and abetting breach of fiduciary duty. Although attorney 
may not have taken any active role in defrauding investor-directors and may not have owed any direct fiduciary duty to them, 
client did owe such a duty, and fact issue existed as to whether attorney substantially assisted client in breaching that duty. 
Chem-Age Industries, Inc. v. Glover, 2002 SD 122, 652 N.W.2d 756, 768, 773-775.
 

S.D.1997. Cit. in ftn. in diss. op. A motorist who was injured in a collision with a motorcyclist who was participating in a 
charitable “poker run” organized by a local chamber of commerce, in which motorcyclists stopped at a succession of bars, 
sued the state chamber of commerce and the bars at which the motorcyclist had stopped. Trial court granted defendants 
summary judgment. This court affirmed, holding, inter alia, that no civil liability attached to a bar for the furnishing of 
alcoholic beverages to a person who subsequently causes injury to a third party. Dissent argued that there were too many 
unanswered questions of material fact, including the amount and the effect of the alcohol consumed, the speed of the 
vehicles, causation, and foreseeability. It noted that the recognition of the “aiding and abetting” cause of action was not 
necessary to instruct the jury, since the concept of joint liability was already established. Wildeboer v. S.D. Junior Chamber 
of Comm., 561 N.W.2d 666, 674.
 

Tenn.

Tenn.1997. Subsec. (b) cit. in case quot. in disc. An employee sued her employer and three co-workers in federal district 
court for sexual harassment, alleging violations of Title VII and the Tennessee Human Rights Act (THRA). Plaintiff alleged 
that her supervisors observed a co-worker fondling plaintiff’s buttocks and failed to take remedial action. Answering a 
certified question, this court held that a supervisor could not be held individually liable under the THRA as an employer or 
for aiding and abetting the employer’s violations. The court specifically concluded that the THRA’s “agent of an employer” 
language did not impose individual liability. It rejected plaintiff’s assertion that every supervisor was an “employer” for 
purposes of the THRA, and therefore supervisors could be held individually liable for THRA violations. The court 
determined that an employer was vicariously liable for its supervisory employees’ quid pro quo violations of the THRA. It 
also concluded that civil liability for aiding and abetting required affirmative conduct. Here, neither supervisor could be held 
individually liable, as aiders and abetters, because they merely failed to prevent the misconduct of a subordinate. Carr v. 
United Parcel Service, 955 S.W.2d 832, 836.
 

Tex.

Tex.2017. Com. (d) cit. in case cit. in disc. Church sued law-firm attorney, among others, following the loss of church’s 
funds that were deposited in firm’s trust account and subsequently transferred by firm’s principal to other accounts for his 
personal and firm expenses. The trial court granted defendant’s motion for summary judgment on all claims and the court of 
appeals affirmed. Affirming in part and reversing in part, this court held that while plaintiff failed to demonstrate sufficient 
evidence to support some claims, evidence that defendant’s breach of fiduciary duty in untimely disclosing the theft of funds 
caused plaintiff’s damages was not required in order for plaintiff to recover in an attorney—client context where equitable 
remedies were sought. Citing Restatement Second of Torts § 876, Comment d, the court noted the factors to be evaluated for 
claims of aiding and abetting in order to determine whether someone, with wrongful intent, substantially assisted and 
encouraged a tortfeasor in a wrongful act that harmed another. First United Pentecostal Church of Beaumont v. Parker, 514 
S.W.3d 214, 225.
 

Tex.1996. Cit. in headnotes, quot. in disc., subsecs. (a) and (b) cit. in disc., coms. (b) and (d) cit. in disc., illus. 6 and 7 cit. in 
disc. Police officer who injured his back while attempting to remove a protester from an abortion clinic brought negligence 
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action against 12 of the protesters present at the demonstration, alleging, among other things, that their concerted action 
proximately caused his injury. The trial court granted defendants’ motion for summary judgment, but the intermediate 
appellate court reversed. Reversing, this court held, in part, that defendants could not be found liable under a “concert of 
action” theory because there was no allegation of intentional conduct, and no evidence that defendants provided substantial 
assistance to the protester whose physical removal caused plaintiff to wrench his back. Juhl v. Airington, 936 S.W.2d 640, 
640, 643-645.
 

Tex.1989. Com. (b) cit. in disc. Survivors of a decedent who died allegedly as a result of asbestos exposure sued five 
manufacturers of asbestos for, inter alia, defective design. The defendants did not represent all of the manufacturers of 
asbestos at the time of the injury. The trial court granted summary judgment in favor of defendants, and the intermediate 
appellate court affirmed. This court affirmed, holding that because the plaintiffs conceded that all possible asbestos 
manufacturers were not joined in the litigation, alternative liability did not apply. The court also concluded that because no 
allegation of conspiracy between the manufacturers to misrepresent information regarding the health hazards of asbestos to 
the public was put forth by the plaintiff, the theory of concert of action did not apply to this case. The court also rejected the 
plaintiffs’ theories of enterprise liability and market-share liability. Gaulding v. Celotex Corp., 772 S.W.2d 66, 69.
 

Tex.App.

Tex.App.2019. Cit. but not fol.; subsec. (b) quot. but not fol. After an unidentified driver struck motorist and fled the scene 
of the accident on foot, insurer of motorist, as subrogee, brought claims for negligence, negligent entrustment, and aiding and 
abetting individual who owned and insured the abandoned vehicle. The trial court granted summary judgment for defendant. 
Affirming, this court held, among other things, that Texas did not recognize an independent cause of action for aiding and 
abetting as set forth in Restatement Second of Torts § 876, which imposed liability on a person for the harmful conduct of 
another if the person knew that the other’s conduct constituted a breach of duty and gave substantial assistance or 
encouragement to the other so to conduct himself or herself. The court reasoned, in part, that plaintiff already had an adequate 
remedy to protect against the risk at issue, namely, a cause of action for negligent entrustment. AmWins Specialty Auto, Inc. 
v. Cabral, 582 S.W.3d 602, 610.
 

Tex.App.2018. Cit. in disc. Minor employee at a chain restaurant, through her mother, brought a lawsuit against employer, 
supervisor, and employer’s manager, alleging that supervisor sexually assaulted plaintiff, that manager aided and abetted in 
the assault by lying to plaintiff’s mother about plaintiff’s and supervisor’s whereabouts, and that employer was directly liable 
for manager’s conduct. The trial court entered judgment on a jury verdict for plaintiff. This court reversed and remanded, 
holding, inter alia, that the trial court erred by entering judgment against manager for aiding and abetting supervisor’s sexual 
assault, because aiding and abetting was not a cause of action under Texas law. The court explained that Texas had not yet 
adopted Restatement Second of Torts § 876 to create an aiding-and-abetting cause of action. Solis v. S.V.Z., 566 S.W.3d 82, 
102.
 

Tex.App.2014. Subsec. (b) quot. in sup. Investment adviser brought a claim for aiding and abetting theft of trade secrets, 
among other things, against software developer hired by adviser to develop software for an investment system, alleging that 
defendant knew that the system belonged to plaintiff but went along with plaintiff’s employee when he began taking steps to 
steal the system from plaintiff. The trial court granted summary judgment for defendant. Affirming, this court held that 
plaintiff could not state a claim for aiding and abetting against defendant under the Restatement’s “concert of action” 
provision, because the specific and narrow purpose of that provision was to deter dangerous behavior that posed a high 
degree of risk to others, and the alleged conduct—theft or misappropriation of trade secrets—could not be cast as dangerous. 
West Fork Advisors, LLC v. SunGard Consulting Services, LLC, 437 S.W.3d 917, 921.
 

Tex.App.2010. Cit. in case cit. in ftn., com. (d) cit. in ftn. After operator of a program for the sale and leaseback of 
coin-operated telephones was convicted in federal court of wire fraud and other crimes related to his running of a Ponzi 
scheme, investors in the program sued accounting firm retained by program’s operators, asserting, inter alia, claims for aiding 
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and abetting operators’ primary violations of the Texas Securities Act. The trial court granted summary judgment for 
defendant. Affirming, this court held that no reasonable juror could find that defendant rendered substantial assistance to 
operators in violating the Act. In making this determination, the court declined to consider the five factors of Restatement 
Second of Torts § 876, Comment d, noting that no Texas case had applied those factors in analyzing substantial assistance in 
an aider claim under the Act, the Texas Supreme Court had stated that it was an “open question” whether § 876 would be 
adopted in Texas, and, even if those factors were applied, the court’s conclusion would not change. Navarro v. Grant 
Thornton, LLP, 316 S.W.3d 715, 727.
 

Tex.App.2008. Cit. in disc., coms. (a)-(c) quot. in disc., com. (d) cit. in case quot. in disc. Texas law firm sued corporation, 
corporation’s attorney, and others for defamation, inter alia, seeking injunctive relief and damages. The trial court denied 
defendants’ motions to transfer venue. This court conditionally granted defendants’ petition for mandamus relief, and 
directed the trial court to transfer venue to the county of corporation’s attorney’s residence pursuant to the mandatory venue 
statute for injunction suits. Rejecting plaintiff’s argument that defendants were liable for defamation under a 
concert-of-action theory for statements made by a third party, the court held that, because a cause of action for defamation 
was not properly pleaded as to any of the defendants, plaintiff could not maintain venue in the county of its own residence 
pursuant to the mandatory venue statute for defamation suits. In re Dole Food Company, Inc., 256 S.W.3d 851, 856, 857.
 

Tex.App.2007. Quot. in case quot. in sup., subsec. (a) cit. but dist. and cit. in case quot. in sup., subsec. (b) and com. (d) cit. 
in case cit. in sup. Lease guarantor’s wife, wife’s trust, and family corporation sued to enjoin commercial lessor from 
proceeding against them under the guaranty’s arbitration clause, asserting that they were not parties to the guaranty 
agreement; lessor counterclaimed on a theory of concert of action. The trial court granted summary judgment for wife, trust, 
and corporation on the counterclaim. Affirming in part, this court held that, even if it recognized a concert-of-action theory of 
liability here, there was no evidence of specific intent on counterdefendants’ part to defraud lessor nor was there any proof 
that they gave substantial assistance to guarantor in misrepresenting his assets in the financial statement he provided to lessor 
in connection with the lease guaranty so as to subject them to liability on a concert-of-action theory. III Forks Real Estate, 
L.P. v. Cohen, 228 S.W.3d 810, 815, 816.
 

Tex.App.1999. Cit. in ftn. Joint venturer sued former associate and consultants who eventually became associate’s new 
partners for, inter alia, conversion of assets and equipment. The trial court entered judgment on a jury verdict for plaintiff. 
Reversing, this court held, in part, that on the date of the alleged conversion, consultants had not yet become associate’s 
partners and exercised no dominion or control over the property at issue. The court noted that, even if the evidence suggested 
some sort of conspiracy to usurp plaintiff’s share of the joint venture, “concert of action” was not a recognized theory of 
recovery in Texas. Edmunds v. Sanders, 2 S.W.3d 697, 705.
 

Tex.App.1998. Cit. in headnotes, cit. and quot. in disc., subsec. (b) cit. in disc., cit. in ftn., com. (d) cit. in disc. Survivor of 
motorist who was killed when his car collided with one being operated by a drunk driver sued driver’s passenger for 
negligence, alleging that defendant was liable under a “concert of action” theory. The trial court entered summary judgment 
for defendant. Affirming, this court held that the evidence did not support a finding that defendant substantially assisted or 
encouraged driver’s decision to operate his automobile while intoxicated. Shinn v. Allen, 984 S.W.2d 308, 310-311.
 

Tex.App.1994. Cit. in disc., quot. in ftn. Police officer who allegedly injured his back while lifting an antiabortion 
demonstrator blocking access to a clinic brought a negligence action against the demonstrator, the organizer of the 
demonstration, and other abortion protesters. The trial court granted defendant protesters’ motions for summary judgment 
and severed plaintiff’s action against protesters from his action against demonstrator and organizer. Reversing and 
remanding, this court held, inter alia, that fact questions precluding summary judgment existed as to status of group of 
abortion protesters as an unincorporated association and protesters’ potential liability as members of such an association and 
under a theory of concert of action. Airington v. Juhl, 883 S.W.2d 286, 289, reversed 936 S.W.2d 640 (Tex.1996). See above 
case.
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Utah App.

Utah App.1994. Cit. in sup. Employee who allegedly was sexually assaulted at a company party by a coemployee brought an 
action for assault and battery, inter alia, against, among others, a company manager who, plaintiff claimed, witnessed the 
assault and made no attempt to intervene. Affirming the trial court’s grant of summary judgment for defendant, this court 
held that defendant was not liable because the coemployee, rather than defendant, was the actor whose will was externally 
manifested in causing harm to plaintiff; moreover, plaintiff made no allegation that defendant was acting in concert with the 
coemployee, or pursuant to a common design, or that he gave substantial encouragement or assistance to the coemployee’s 
conduct. D.D.Z. v. Molerway Freight Lines, Inc., 880 P.2d 1, 4.
 

Vt.

Vt.2016. Cit. and quot. in sup., cit. in case quot. in sup.; subsec. (b) cit. in sup.; com. (d) cit. in sup., cit. and quot. in diss. op. 
Owners of a vacation home sued six teenagers who entered the home without permission and started a fire in an outdoor 
fireplace that ultimately burned the home to the ground. The trial court entered judgment on a jury verdict for plaintiffs. 
Affirming, this court held that, although plaintiffs failed to prove that one teenager—who left before the others while the fire 
was still burning—had himself engaged in a negligent act that caused the damage, there was sufficient evidence to support a 
finding that he was liable under the concerted-action theory set forth in Restatement Second of Torts § 876, because the 
evidence supported the inference that he knew or had reason to suspect that one or more of his peers was or would be 
negligent in managing and extinguishing the fire. The dissent argued that the teenager’s act of failing to advise the others 
before he left to make sure that the fire was extinguished properly was, without more, too attenuated as a matter of law to 
impose liability under § 876. Concord General Mut. Ins. Co. v. Gritman, 146 A.3d 882, 887, 888, 893-895.
 

Vt.2010. Cit. in case quot. in sup., subsecs. (b) and (c) quot. in sup., com. (d) quot. in sup., illus. 2 cit. in sup. After hunter 
was convicted of involuntary manslaughter in the shooting death of bystander, decedent’s estate brought a wrongful-death 
action against three other members of the hunting party, alleging that their plan to push or drive game towards hunter, in 
combination with hunter’s actions, caused decedent’s death. The trial court granted summary judgment for defendants. 
Affirming, this court held that defendants could not be held liable under any of the three prongs of concerted action liability 
set forth in Restatement Second of Torts § 876: first, defendants did not have the requisite knowledge of the circumstances 
attending hunter’s negligent use of his firearm such that their actions could be considered part of a common design; second, 
they did not know that he was engaged in hunting violations in breach of his duty to decedent; and, third, they breached no 
separate duty to decedent and their actions did not proximately cause his death. Lussier v. Bessette, 2010 VT 104, 189 Vt. 95, 
16 A.3d 580, 583-587.
 

Vt.2006. Cit. in sup. After $80,000 in cash was burgled from his residence, homeowner filed a civil suit against the alleged 
thief and a number of thief’s relatives, alleging that each of the defendants was liable for conversion of the stolen funds. The 
trial court granted summary judgment for plaintiff, ruling, inter alia, that thief’s father, who, on the day after the robbery, 
exchanged $10,000 in cash for $10,000 in checks from other relatives, was liable for conversion as a matter of law, but only 
to the extent of $10,000. This court affirmed in part, reversed in part, and remanded, holding, inter alia, that material facts 
remained in dispute as to father’s role in the alleged conversion—and thus whether he was liable for the entire $80,000. The 
court observed that while courts could apportion damages for harm among two or more causes, for example, in cases where 
there were distinct harms, tortfeasors could also be held jointly and severally liable for the entire result where they acted in 
concert, pursuant to a common design. Montgomery v. Devoid, 2006 VT 127, 915 A.2d 270, 281.
 

Vt.2001. Subsec. (b) quot. in sup. Cotenant’s wife purchased mortgage on property owned by husband, son, and former 
daughter-in-law and brought foreclosure action against cotenants. Daughter-in-law filed cross-claims and counterclaim for 
breach of fiduciary duty, inter alia. Trial court entered judgment for daughter-in-law. This court affirmed in part, holding, 
inter alia, that there was sufficient evidence that wife knowingly and willingly assisted her husband in his breach of fiduciary 
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duty to daughter-in-law as fellow cotenant. Wife participated in discussions with husband and the attorney representing their 
interests in the property, including the decision not to have husband purchase the mortgage, as that would have consolidated 
ownership solely in the cotenants. Cooper v. Cooper, 173 Vt. 1, 783 A.2d 430, 443.
 

Wash.

Wash.1984. Subsecs. (a), (b) and (c) quot. in disc. Plaintiff sued numerous manufacturers of the drug DES alleging that she 
contracted cancer from in utero exposure to the drug. The manufacturers moved for summary judgment because plaintiff 
could not identify the particular manufacturer of the drug her mother ingested, and the trial court dismissed as to all but two 
of the manufacturers. This court affirmed the denial of summary judgment to those two manufacturers and reversed the grant 
of summary judgment to two others, finding that issues of material fact existed as to whether those four defendants supplied 
DES in the form plaintiff’s mother had taken. The court held that plaintiff could not recover on theories of alternate liability, 
concerted action, market-share liability, or enterprise liability, but plaintiff could bring suit under a modified form of alternate 
liability, which it called market-share alternative liability, whereby plaintiff need only show that the defendant marketed the 
type of drug taken by her mother, and defendants unable to prove that they did not market that type of drug could reduce their 
potential liability by establishing their market share of DES in plaintiff’s geographic market. Martin v. Abbott Laboratories, 
102 Wash.2d 581, 689 P.2d 368, 378.
 

Wash.App.

Wash.App.1989. Cit. in ftn. A mortgage financing company that used investors’ funds to make secured loans to high-risk 
borrowers was advised by its legal counsel that its sister company, which performed escrow services for the mortgage 
transactions, was not engaged in the practice of law and that it should continue doing its business as it presently was. After 
the mortgage company went bankrupt, the investors sued the law firm, among others, for aiding and abetting the 
unauthorized practice of law, inter alia. The trial court granted summary judgment for the defendant. Affirming, this court 
held that no cause of action existed for aiding and abetting the unauthorized practice of law resulting from the defendant’s 
advice to its client. The court also granted the defendant’s motion to strike the argument in the plaintiff’s reply brief that the 
defendant should be held liable for acting in concert, pursuant to s 876, since this issue was not raised in the trial court or the 
plaintiff’s opening brief and it did not raise a manifest constitutional error. McKasson v. State, 55 Wash.App. 18, 776 P.2d 
971, 976, review denied 113 Wash.2d 1026, 782 P.2d 1069 (1989).
 

W.Va.

W.Va.1999. Subsec. (b) cit. in sup., com. (d) quot. in sup. Tenant with protective order against former husband was fatally 
shot by husband after he moved into mobile home across from hers; tenant’s estate brought wrongful death action against 
landlord. The trial court dismissed the complaint on grounds including failure to state a claim. Reversing and remanding, this 
court held that estate had established that affirmative acts or omissions on the part of landlord had unreasonably increased the 
risk of harm to tenant from former husband. Additionally, estate had stated a viable “accomplice liability” claim against 
landlord. Estate of Hough ex rel. Lemaster v. Estate of Hough ex rel. Berkeley County Sheriff, 205 W.Va. 537, 519 S.E.2d 
640, 648-649.
 

W.Va.1994. Subsec. (c) quot. in sup. Patient sued physician who had treated him for injuries for which patient had claimed 
workers’ compensation, alleging that physician breached confidential relationship in disclosing information to patient’s 
employer, and sued his employer for willful interference with that relationship. Answering certified questions from the trial 
court, which denied the defendants’ motions for summary judgment, this court held, inter alia, that a patient had cause of 
action against third party who induced physician to breach fiduciary relationship to patient if third party knew or reasonably 
should have known of relationship’s existence, third party intended to induce wrongful disclosure or should have reasonably 
anticipated that its actions would induce physician to make wrongful disclosure, third party did not reasonably believe 
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physician could make disclosure without violating duty of confidentiality, and physician wrongfully divulged confidential 
information. Morris v. Consolidation Coal Co., 191 W.Va. 426, 446 S.E.2d 648, 657.
 

W.Va.1992. Subsec. (b) quot. in sup., com. (d) cit. in sup. A beating victim sued the tortfeasor for battery and joined the 
tortfeasor’s father and the father’s company as defendants. The trial court entered summary judgment in favor of defendants. 
Reversing and remanding, this court held, in part, that summary judgment was not proper because further development of the 
evidence was necessary to clarify the nature of the father’s possible encouragement and/or assistance to his son in the 
commission of the battery. There was evidence that immediately before the battery was committed, the son made a remark 
indicating that his father had directed him to beat the victim. Barath v. Performance Trucking Co., Inc., 188 W.Va. 367, 424 
S.E.2d 602, 604-605.
 

W.Va.1991. Subsec. (b) quot. in sup. and cit. in case cit. in sup., com. (d) cit. in sup. and quot. in ftn. A woman sued her 
ex-husband and his mother to recover for injuries she and her child suffered as a result of alleged attacks on them by her 
ex-husband, alleging: that he intentionally assaulted and battered them; that his mother supplied him with alcohol and drugs, 
knowing that it would make him abusive; and, that he intentionally inflicted emotional distress on the child by assaulting her 
in his presence. The trial court dismissed the claims against the mother and the claim against the ex-husband of intentional 
infliction of emotional distress upon the son. Reversing and remanding, this court held, inter alia, that the allegations stated a 
claim for accomplice liability against the ex-husband’s mother. Courtney v. Courtney, 186 W.Va. 597, 413 S.E.2d 418, 426, 
appeal after remand 190 W.Va. 126, 437 S.E.2d 436 (1993).
 

W.Va.1987. Quot. in ftn. in sup., subsec. (b) quot. in sup., com. (d) quot. in ftn. in sup. After the operator of a pickup truck 
was killed when it was struck by an intoxicated driver, the decedent’s estate sued the driver’s passengers for negligence in 
failing to restrain him and for encouraging the driver’s tortious activity by providing him with drugs and alcohol. The trial 
court dismissed the complaint for failure to state a cause of action. Affirming in part, reversing in part, and remanding, this 
court held, inter alia, that even if the defendants had not used reasonable care, they were not responsible for the negligence of 
the driver absent a special relationship such as joint enterprise or master-servant. However, the court also held that the 
passengers could be held liable for harm resulting from the tortious conduct of the driver if they gave substantial assistance or 
encouragement when he was visibly intoxicated. The court reasoned that if the act encouraged was known to be tortious, the 
encouragement had the same effect on the liability of the defendants as participation or physical assistance. Price v. Halstead, 
177 W.Va. 592, 355 S.E.2d 380, 386.
 

Wis.

Wis.2008. Cit. in disc. and sup., quot. in sup., quot. in jury instruction cit. in disc. and ftn., cit. in diss. op., cit. and quot. in 
ftn. to diss. op.; com. (a) cit. in sup., quot. in sup., and quot. in jury instruction cit. in ftn. After husband was killed by teenage 
drunk driver, widow sued teenage passenger of driver’s car and others, alleging that driver’s consumption of beer illegally 
procured by passenger resulted in husband’s wrongful death; passenger joined of-age individual who purchased the beer for 
the teenagers. The trial court held defendants jointly and severally liable for plaintiff’s damages. The court of appeals 
reversed that portion of the decision and remanded. This court affirmed, holding that plaintiff’s injury was not the result of 
concerted action under the statutory codification of that claim; while defendants acted in accordance with a common scheme 
or plan to procure alcohol, they did not have a common scheme or plan to drink until intoxicated and then to drive. The 
dissent argued that the majority improperly applied the concerted-action statute to determine which defendants were liable to 
plaintiff, rather than to allocate damages among multiple tortfeasors already found to be at fault. Richards v. Badger Mut. Ins. 
Co., 309 Wis.2d 541, 2008 WI 52, 749 N.W.2d 581, 586, 587, 593, 594, 598-600, 602.
 

Wis.1984. Cit. but dist. The plaintiff brought suit against numerous drug companies for injuries stemming from her mother’s 
ingestion of diethylstilbestrol (DES). Summary judgment was entered for the defendants. This court reversed and adopted a 
new standard for DES cases in Wisconsin. Under the new standard, the plaintiff need only establish that a single drug 
company produced or marketed the type of DES ingested by the plaintiff’s mother. The burden then would shift to the 
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defendants to prove that they did not market DES at the time or place the plaintiff’s mother purchased the drug. Recovery 
could be based on either a negligence or a strict liability theory. The court rejected as not viable in DES cases the “alternative 
liability” theory as well as the three variants of the “concerted action” theory. However, the court did not reject the “market 
share” theory and considered it a usable method of apportioning liability in accordance with comparative negligence 
principles. Collins v. Eli Lilly Co., 116 Wis.2d 166, 342 N W.2d 37, 46, certiorari denied 469 U.S. 826, 105 S.Ct. 107, 83 
L.Ed.2d 51 (1984).
 

Wis.App.

Wis.App.2006. Cit. and quot. in sup., com. (a) cit. and quot. in sup. Surviving spouse of automobile-accident victim sued 
intoxicated underage driver, driver’s friend whose adult co-worker procured beer for him and driver, and friend’s liability 
insurer. Plaintiff also sought to hold friend liable under a concerted-action theory for beer procurer’s stipulated share of 
liability. The trial court entered judgment for plaintiff. Reversing in part and remanding, this court held that plaintiff did not 
have a cause of action under a state statute providing for joint and several liability when two or more parties acted in 
accordance with a common scheme. The court concluded that because the act that caused the injury was driver’s drunk 
driving, and because procurer did not engage in a common scheme or plan to drive while intoxicated, driver, friend, and 
procurer could not be subject to concerted-action liability under the statute for the injury that resulted from the drunk driving; 
thus, friend’s insurer was not responsible for procurer’s share. Richards v. Badger Mut. Ins. Co., 297 Wis.2d 699, 727 
N.W.2d 69, 78, 79.
 

Wis.App.1985. Quot. in disc., subsec. (b) cit. in disc. A bicyclist who was riding on a trail that was exclusively reserved for 
bicycle use was struck by a car in which the defendants were passengers. The bicyclist sued the defendants for damages, 
alleging that they conspired with the driver to drive on the trail, that they aided and abetted the driver’s tortious conduct, and 
that they negligently failed to maintain a lookout for bicyclists. The trial court entered summary judgment for the defendants 
and the appellate court affirmed, holding that there was no reasonable inference that the defendants encouraged, advised, or 
assisted the driver to operate on the trail. The court decided to apply the state’s criminal law test of aiding and abetting to 
civil actions, noting that the state’s criminal law test was consistent with, although not exactly like, the test used in the 
Restatement. Winslow v. Brown, 125 Wis.2d 327, 371 N.W.2d 417, 422, review denied 126 Wis.2d 518, 378 N.W.2d 291 
(1985).
 

Restatement of the Law - Torts © 1934-2020 American Law Institute. Reproduced with permission. Other editorial enhancements © Thomson Reuters.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government 
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