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MASSACHUSETTS SENTENCING COMMISSION
REPORT TO THE GENERAL COURT

INTRODUCTION

Today, Massachusetts is presented with an historic opportunity. The momentum for
change in sentencing policies and practices has been building. The Governor, the
Legislature, criminal justice professionals, victims and their families, and the public at
large are calling for reform. This report, a response to the recognized need for
sentencing reform, is the culmination of a two year effort to develop a comprehensive
new approach to sentencing in the Commonwealth.

The Massachusetts Sentencing Commission is comprised of members with diverse
criminal justice perspectives and philosophies. The commission reviewed national
reform efforts, listened to those affected by criminal justice practices, and learned from
each other. This report, crafted by commission members representing all the different
interests of the criminal justice system, has been unanimously adopted as the fairest and
most effective reform of criminal sentencing. The enactment of the recommendations
in this report will place Massachusetts in the forefront of the national movement for
sentencing reform.

The proposed sentencing policies and guidelines contained in this report will promote
public safety by providing just punishment for those who commit crime. Violent
offenders will face longer periods of incarceration. Less serious and first-time offenders
will be held accountable by an array of intermediate sanctions. Building on the reforms
of the “truth in sentencing” law, (Chapter 432 of the Acts of 1993), these guidelines will
provide greater uniformity, fairness, and certainty in sentencing so that victims and
offenders alike will understand the meaning and effect of the sentence imposed. The
guidelines will promote fairness and reduce disparity while preserving that degree of
judicial discretion necessary to fashion the sentence appropriate for the individual
offender and the specific offense.

Over the past twenty-five years there have been significant changes in the laws affecting
criminal sentencing. Most states in the early 1970's used indeterminate sentencing, in
which the trial judge had wide discretion to decide the sentence, limited by the statutory
maximum. Prison authorities could significantly reduce the sentence by awarding good
time and parole officials could release an offender after only a fraction of the sentence
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had been served. That system has changed dramatically in most states. Mandatory
minimum sentences have been enacted for specified crimes; the federal government and
fifteen states have established sentencing guidelines to structure judges' discretion; and,
several other states have established limitations on parole and other early release
policies.! Many of these changes were enacted in response to the persistent problem of
violent crime, which poses one of the highest rates of health risk for adults in America. 2

While there is disagreement over the efficacy of some of these changes in sentencing
laws, there is widespread agreement that significant reform of past sentencing practices
IS necessary to achieve greater public safety. The American Bar Association recently
revised its proposed standards for criminal sentencing. The new standards call for the
creation of an integrated system of sanctions which will reduce unwarranted disparity by
guiding sentencing discretion.® The Legislature should establish broad policies but
create an agency to develop more particular sentencing provisions. The ABA suggests
that this function can best be performed by a sentencing commission.*

Those who have different perspectives on the types of policies which should be pursued
nevertheless agree on three principles: sentencing policy must be balanced between
incarceration and non-incarceration alternatives; the system should ensure fairness and
the uniformity of application to similar offenders; and, there is a need to devote greater
resources to the development of intermediate sanctions.®

During the period of change toward more determinate sentencing, correctional
jurisdictions across the nation experienced a substantial growth in the population of
persons incarcerated. From 1980 to 1994, the number of individuals in federal and state
prisons has more than tripled.® The Bureau of Justice Statistics, recorded the largest
one-year increase in prison population in United States history, during the period ending
June 30, 1995.” At the end of June, 1995, there were more than 1.5 million adults
incarcerated throughout the country.® The increase in incarceration has resulted in
similar increases in the portion of federal, state, and local budgets devoted to
corrections. Corrections spending is now the fastest growing item in state budgets.®

L Michael Tonry, Sentencing Matters (Oxford University Press, 1996) pp. 4-7.

2 The State of Violent Crime in America , (The Council on Crime in America, 1996), pp. 7-10.

3 American Bar Association, ABA Standards for Criminal Justice: Sentencing, (3rd Edition, 1994)
Standards 18-1.3; 18-2.2.

4 American Bar Association, op. cit., Standards 18-1.3; 18-4.1; 18-4.2.

5 The State of Violent Crime in America, op. cit., pp. 38, 47-49.; Seeking Justice: Crime and
Punishment in America (Edna McConnell Clark Foundation, 1995), pp. 31, 45; and Tonry, op. cit., pp.
5-7.

& Seeking Justice: Crime And Punishment in America, op. cit., page 4.

7 Bureau of Justice Statistics, “Prisoners at Mid-Year 1995”, Washington, D.C., 1995.
& Ibid.

®  Seeking Justice: Crime And Punishment in America, op. cit., p. 8.
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Massachusetts has also experienced a steady increase in the number of persons
incarcerated in state or county facilities. The incarcerated population has increased from
14,471 inmates in January, 1990, to 21,402 inmates in January, 1996, an increase of
48%.

Much of the impetus for creating a sentencing commission and developing sentencing
guidelines in Massachusetts was generated by the Task Force on Justice, a joint
enterprise of the Boston Bar Association and the Crime and Justice Foundation,
which issued its report on sentencing and corrections in Massachusetts in February,
1991. The Task Force found that:

(S)entencing in Massachusetts is haphazard, confusing, and archaic,
with a hodgepodge of options. More importantly, Massachusetts
judges are given no guidance on what to consider in sentencing, except
for those crimes carrying mandatory penalties. As a result, there is
substantial disproportionality in sentences given for various offenses
and a lack of uniformity among sentences imposed for the same
offense.

The Task Force also noted certain other areas of concern, such as the common law
origins of many Massachusetts crimes, with broad sentencing ranges available; the
tenuous relationship between the sentence imposed and the time actually served (i.e.,
the lack of truth in sentencing); the ad hoc approach to sentencing reform in recent
years; and, the constraints on uniform and proportional sentencing posed by the
existence of mandatory sentencing.

In recommending the establishment of a sentencing commission, the Task
Force proposed certain principles to be incorporated in the development of
sentencing guidelines, such as a consistent theory of sentencing; uniform and
proportional penalties; guided judicial discretion; a broad range of sentencing
options; and, future monitoring and coordination of sentencing practices and
correctional capacity.

These principles were incorporated into the Massachusetts truth-in-sentencing law by
the Governor and the Legislature. This legislation has been nationally recognized as a
model statute for its comprehensiveness in addressing the issues associated with the
establishment of a sentencing commission and the formulation of sentencing
guidelines.
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MASSACHUSETTS SENTENCING COMMISSION

The Massachusetts Sentencing Commission was established in April, 1994, by the
“truth-in-sentencing” law, Chapter 432 of the Acts of 1993. The provisions creating
the commission and establishing its mandates were recently revised and codified as
General Law Chapter 211E. The commission consists of fifteen members, including
three judges, three prosecutors, and three defense counsel, along with representatives
from the Executive Office of Public Safety, the Massachusetts Sheriffs’ Association,
the Department of Correction, the Parole Board, the Office of the Commissioner of
Probation, and the Victim Witness Assistance Board. This membership group
provides broader representation of the interests of the criminal justice community and
victims than many other sentencing commissions in the nation. The commission
members were appointed in the spring of 1994 and held their first organizational
meeting in June, 1994. An executive director and a research director were hired in
December, 1994. The Honorable Robert A. Mulligan, Chief Justice of the Superior
Court, serves as Chair.

MISSION

The mission of the Sentencing Commission is to promote truth in sentencing by
formulating uniform sentencing policies, developing systematic sentencing
guidelines, and integrating intermediate sanctions within the sentencing guidelines.
The commission adopted a comprehensive approach in developing these sentencing
policies and guidelines with respect to the range of offenses covered and the scope of
sanctions included.

SENTENCING PURPOSE

A clearly articulated perspective on the purpose of sentencing is the necessary
foundation for formulating consistent sentencing policies and practices. Over the
years, there have been several different sentencing purposes which have emerged as
dominant at one period or another. These include punishment, rehabilitation,
deterrence, incapacitation, and retribution. Consistent with the truth in sentencing
statute, which directs the commission to recommend sentencing policies and practices
which "punish the offender justly,” the commission has established just punishment
as the central purpose of sentencing. Just punishment should be proportional to the
gravity of the offense, taking into account the harm done to the victim or to society
and the criminal intent of the offender, along with the seriousness of the offender's
criminal history. By emphasizing punishment as the primary purpose of sentencing,
the commission does not minimize the importance of other purposes such as
deterrence, rehabilitation, and incapacitation.
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GUIDING PRINCIPLES

In addition to the statement of the purpose of sentencing, the commission also
articulated certain principles to guide its deliberations in the development of
sentencing policies and guidelines and in the formulation of its recommendations on
intermediate sanctions. In setting these guiding principles and a direction for its
work, the commission reviewed the experiences with sentencing guidelines in other
jurisdictions, sought guidance from national experts, and participated in national
conferences on sentencing guidelines and intermediate sanctions. These principles
call for an approach to guidelines development which is prescriptive, comprehensive,
neutral regarding race and gender, empirical, and which takes into account prison
capacity and the integration of intermediate sanctions, as described below.

Prescriptive Approach

There are generally two different ways to develop sentencing guidelines -
descriptively or prescriptively. Under the descriptive approach, an effort is made to
describe or document existing sentencing practices and to formulate guidelines which
will replicate existing practices with respect to sentences imposed and time to serve.
Under the prescriptive approach, values and goals associated with sentencing are
prescribed and guidelines are developed to achieve these values and goals.

The commission adopted a prescriptive approach to guidelines development and
articulated certain values, such as just punishment as the central purpose of
sentencing and the integration of intermediate sanctions in the guidelines, and
formulated the sentencing guidelines to achieve these values. That is, the sentencing
guidelines were not structured in such a manner as to merely reflect existing
sentencing practices or to replicate current time served for various offenses. While
the commission conducted detailed empirical analyses on existing sentencing patterns
and time currently served, the data so derived was used to inform the guidelines
development process, not to place constraints on it.

Comprehensive Approach

The commission adopted a comprehensive, system-oriented approach in developing
sentencing guidelines. This applied to the range of offenses to be encompassed under
the guidelines, as well as to the scope of sanctions, including intermediate sanctions,
to be incorporated in the guidelines. The system-oriented approach also reflected the
commission’s commitment to formulate policies and make decisions in the best
interests of the criminal justice system as a whole, rather than any particular
component of the system, and, therefore, ultimately in the best interests of society.
While it was important for commission members to articulate the perspectives of the
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constituencies they represent in commission deliberations, it was also important to
balance those particular perspectives with the broader goals and considerations of the
justice system in order to best serve the public interest.

Prison Capacity

The commission recognizes that prison space is a scarce and costly resource. Taking
direction from the truth in sentencing statute, which directs the commission to
recommend policies which "ration correctional capacity,” which "afford sufficient
correctional capacity to incarcerate violent offenders,” and which "prevent the prison
population in the commonwealth from exceeding the capacity of the prisons,” the
commission has taken into account existing and anticipated correctional capacity.
This was an important consideration in the commission's deliberations on the length
of sentencing ranges.

Intermediate Sanctions

The truth in sentencing statute emphasizes intermediate sanctions as a crucial
component of the sentencing guidelines. Accordingly, the commission integrated
intermediate sanctions into the sentencing guidelines.

Neutrality of Guidelines

In line with the direction of the truth in sentencing law, the commission established
guidelines which are neutral with respect to the race, sex, national origin, creed,
religion, and socio-economic status of offenders.

Empirical Approach

The truth in sentencing law also directs that the process of developing the sentencing
guidelines and formulating the intermediate sanction recommendations be informed
by empirical data. Accordingly, the commission implemented a program of empirical
research to generate data on present sentencing practices and time currently being
served, and, in conjunction with the National Council on Crime and Delinquency, to
develop simulation models to project correctional populations under existing
sentencing practices and under the proposed sentencing guidelines. The research
information was used to help guide and inform the deliberations of the commission.
It was not used merely to emulate existing sentencing practices or replicate current
length of time served.

DECISION MAKING PROCESS

Committee Structure

The commission established a committee structure to address the mandates of G.L. c.
211E. While the commission typically met once or twice a month - including several
full-day sessions - the committees often met two or three times during a month
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between commission meetings. In all, there were twenty-seven meetings of the full
commission and seventy meetings of the committees.

The main committees are: Outreach and Education Committee, which coordinated
the effort to elicit input from interested parties on the development of the sentencing
guidelines and the formulation of intermediate sanctions recommendations;
Legislation Committee, which took the lead in the development of the sentencing
guidelines and associated sentencing policies; Intermediate Sanctions Committee,
which focused on recommendations regarding intermediate sanctions; and, Research
Committee, which conducted empirical research on existing sentencing practices and
time served and the projections on the impact of the sentencing guidelines on
correctional populations.

Research Process

The truth in sentencing legislation mandates that a comprehensive research effort be
undertaken in conjunction with the development of the sentencing guidelines so that
the commission's decisions and policies will be informed by empirical data within the
framework of the prescriptive approach described above.

The research challenges were quite formidable. The study of existing sentencing
practices and time currently being served required ground-breaking research utilizing
and coordinating diverse databases maintained by the Office of the Commissioner of
Probation, the Department of Correction, and Sheriffs' Departments. This research
enterprise received excellent cooperation and support from all the relevant criminal
justice agencies. The Criminal History Systems Board was particularly helpful in
providing computing resources and technical assistance to support the research efforts
of the commission.

The commission developed a method to analyze the court disposition data in the
automated files of the Office of the Commissioner of Probation. This effort has
provided, for the first time, the capability to systematically analyze the rich
disposition data in this voluminous database of over 7.5 million records. As a result,
the commission was able to construct a database of 97,404 individuals convicted of
crimes in the superior and district courts between July 1, 1993, and June 30, 1994.
This database served as the basis of the analysis of existing sentencing practices and
as the baseline data for the correctional population projections under existing
sentencing and under the guidelines.

The commission also worked closely with the Department of Correction and the
Massachusetts Sheriffs’ Association to compile systematic data on time currently
being served for various offenses. This collaboration resulted in the important time
served data on 3,452 offenders released from Department of Correction facilities
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during 1992 and 1993 and on 5,000 offenders released from four Houses of
Correction over the same two-year period.

The commission also collaborated with the Department of Correction, the Parole
Board, and consultants from the National Council on Crime and Delinquency
(NCCD) on the development of prison population projections utilizing some
sophisticated simulation modeling techniques developed by NCCD. This permitted
the commission to project the prison population under existing sentencing practices
and to project the impact of proposed guidelines on the correctional population. In
this way, the commission was able to assess the impact of different sentencing
approaches on prison populations in developing the sentencing guidelines.

Open Process

The experience of sentencing commissions in other jurisdictions has indicated that the
more open the process, the more successful the guidelines development enterprise.
Therefore, in developing sentencing policies and guidelines and in preparing its
recommendations on intermediate sanctions, the commission established a process
that encouraged as much input as possible from all interested parties.

Focus Groups

As a first step in eliciting input for sentencing guidelines development and
intermediate sanctions recommendations, commission members conducted a series of
six focus groups with representatives of victims' organizations at various locations in
the Commonwealth during November, 1994. Approximately seventy-five victims'
organizations were invited to send representatives to these focus group meetings. The
victims' insights on sentencing issues proved to be quite valuable for the deliberations
of the commission. The notes of these focus groups were compiled into a fifty-page
document, with a summary highlighting the major concerns and recommendations of
the victim representatives.

Another series of twenty-one focus group sessions was conducted between April and
June, 1995, with various constituency groups within and beyond the criminal justice
community. Regional focus groups for defense counsel and for prosecutors were held
in Boston, Springfield, Worcester, Lowell, and New Bedford. Other focus group
sessions were conducted by commission members with such organizations as the
Chiefs of Police Association, the Judges’ Conference, the Sheriffs’ Association, the
Department of Correction, the Parole Board and Parole staff, the Chief Probation
Officers Association, the Trial Court Domestic Violence Working Group, Inmate
Legal Services, the Council for Public Justice, the Crime and Justice Foundation, and
the Massachusetts Association of Sentencing Services.
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Many valuable insights emerged from these focus groups. The notes from these
sessions were compiled for review by commission members. They have proven to be
quite helpful for commission deliberations.

Presentations at Professional Associations

In addition to these focus group meetings, commission members have made
presentations on commission initiatives during the spring and summer of 1995 at
Westfield State College, the Victim Rights Conference in Boston, the International
Association of Residential and Community Alternatives (IARCA) Conference at
Salve Regina College, the Justice George Lewis Ruffin Society at Northeastern
University, and the National Conference of Sentencing Guidelines Commissions in
Boston. In the fall of 1995 and the winter of 1996, other presentations were made at
the Correctional Association of Massachusetts Conference, the Massachusetts Chiefs
of Police Conference, the Council for Public Justice, the Superior Court Judges’
Conference, the Superior Court Chief Probation Officers’ Meeting, the Victim
Witness Assistance Board, the American Society of Criminology, the Massachusetts
Office Of Victims Assistance Board Meeting, the Urban Violence Conference,
chaired by the Governor and the Attorney General, the Governor’s Commission on
Domestic Violence, the Massachusetts Bar Association, the Massachusetts District
Attorneys’ Association Conference, and the Massachusetts Sheriffs’ Association
Meeting.

Public Hearings

The commission conducted five public hearings across the Commonwealth as
follows:

Date Area Location

February 27,1996  Boston Gardner Auditorium, State House
February 28,1996  Springfield  Springfield City Hall

February 29,1996  Worcester Westboro District Court

March 4, 1996 Lowell Middlesex Community College
March 6, 1996 Fall River Bristol Community College

Each public hearing commenced with the commission chair providing a brief
overview of the work of the commission in the development of sentencing guidelines
and the integration of intermediate sanctions in the guidelines. Then, the floor was
open for public testimony.

The public hearings were well attended and the testimony provided many valuable
and diverse insights for consideration by the commission.
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A total of eighty-nine persons testified, including an Associate Justice of the Supreme
Judicial Court, the Governor, the Lieutenant Governor, five District Attorneys, two
Sheriffs, two prosecutors, several defense counsel, numerous law enforcement and
criminal justice practitioners, victims and victim advocates, ex-offenders, families of
inmates, and interested citizens. In addition, considerable written testimony was
submitted. The commission reviewed the oral and written recommendations received
in the public hearing process and incorporated a number of these recommendations
into this final report.

Media Outreach

In conjunction with the public hearings, commission members met with editorial
boards of newspapers in the areas where the hearings were held. The purpose was to
apprise the editors of the sentencing commission initiatives and to encourage
dissemination of information on these initiatives to the public. Also, a concerted
effort was made to alert other media outlets of the public hearing schedule.

Pilot Project

A pilot project to test the sentencing guidelines in the superior court was an important
part of the guidelines development process. The commission chair introduced the
sentencing guidelines as they then existed to superior court judges at their November,
1995 conference. Judges who were interested in participating in the pilot project were
asked to refer to the guidelines in the sentencing decision in cases before them.
Judges commented on the guidelines and noted any problems encountered in the
application of the guidelines. A sentencing form was devised to systematically
document the results of the judges’ references to the guidelines.

In conjunction with the pilot project, an orientation session on the sentencing
guidelines was also conducted by the chair and other commission members for chief
probation officers of the superior court. Probation personnel were thereby able to
support the pilot project by ranking crimes and compiling criminal history
information according to the categories set forth in the guidelines.

Twenty judges participated in the pilot project and submitted sentencing forms on
over 200 cases. The judges and probation personnel submitted valuable suggestions
on the application of the guidelines - particularly with respect to suggestions for
improving the criminal history classification. The commission took these suggestions
into account in the process of revising the guidelines.

10
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SENTENCING GUIDELINES

The development of the sentencing guidelines is at the heart of the mission. The
commission began work in this area by formulating a conceptual model as a
framework for the guidelines and by articulating a set of values to inform the process
of guideline development.

CONCEPTUAL MODEL

The commission reviewed several guideline models, including the mathematical
model presently in use in the Massachusetts Superior Court, the grid-type models
used in such states as Minnesota, Washington, Oregon, and North Carolina, and the
more intricate model implemented by the U.S. Sentencing Commission. After
extensive research and discussion, the commission decided to adopt a grid-type
approach as the conceptual model for sentencing guidelines. The sentencing
guidelines grid was designed to encompass both felonies and misdemeanors.

DETERMINING OFFENSE SERIOUSNESS LEVEL

Once the grid model was adopted, a major effort was dedicated to the process of
ranking offenses by seriousness. Over 4,000 specific offenses were identified for
ranking and were placed into nine levels of seriousness. This was a formidable
enterprise, not simply because of the sheer volume of the offenses to be ranked, but
also because Massachusetts relies more heavily on the common law in defining
crimes than most other states do. The first step was to clarify the values that would
guide the ranking process.

Values Underlying Ranking of Offenses

In line with the prescriptive approach described above, the commission articulated
certain values regarding the process of ranking and classifying offenses according to
seriousness. First, the commission distinguished between policy-level and case-level
considerations in ranking the seriousness of offenses. Policy level considerations
refer to such general issues as the behavior and intent of the offender, injury to victim,
and vulnerability of victim, while case level considerations refer to more specific
aggravating or mitigating factors that would affect sentencing in an individual case.
The commission decided to rely more heavily on policy level considerations in
ranking and classifying offenses. Further articulation of the values relating to degree
of harm to victim, vulnerability of victim, and culpability of the offender follows.

Degree of Harm to Victim. Three dimensions of the degree of harm to the victim
were considered in ranking crimes by seriousness.

11
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(1) Degree of physical harm. A very significant dimension in
ranking the seriousness of the offense is the degree of physical
harm to the victim.

(2) Degree of risk of physical harm. There are some offenses
in which, in the typical case, no physical harm actually occurs,
but the risk of such harm can be quite significant - e.g., armed
robbery.

(3) Degree of psychological harm. In some cases, the degree
of physical harm may not be significant, but the psychological
effects may be very serious and long-term.

Vulnerability of Victim. For some offenses, the status or vulnerability of the victim
was a significant factor in ranking offense seriousness - e.g., offenses against children,
elderly, mentally or physically handicapped.

Culpability of Offender. The culpability or blameworthiness of the offender was an
important consideration in classifying offense seriousness. A key dimension here is

the intent of the offender. Certain offenses are characterized by careful planning and
premeditation, while others are more spontaneous or “crimes of passion.”

Second, in addition to the above policy-level considerations in ranking offenses, the
commission also considered the question of whether to use the circumstances of the
alleged offense or only the conviction offense in determining offense seriousness for
sentencing guidelines purposes. The federal guidelines allow consideration of the
circumstances of the alleged offense in determining seriousness - i.e., the practice of
so-called "real offense" sentencing. The commission determined to limit
consideration to offense of conviction in assessing offense seriousness for guideline
application purposes.

Third, the commission decided to focus on the ""typical** offense in an offense
category in ranking and classifying seriousness and in setting guideline ranges. Under
indeterminate sentencing, the focus has been on the extremes - e.g., the maximum
sentence accommodates the "worst case" - with little guidance for sentencing the
typical case. The guidelines provide a sentencing range for the typical case, leaving
adequate discretion for sentencing beyond the range in atypical cases.

Fourth, the commission determined to strive for simplicity in classifying offense

seriousness and developing sentencing guidelines, based on the premise that the
guidelines should be easy to understand and straightforward to apply, and that

12
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sentencing values and policies should be apparent in the guidelines that are
promulgated.

Staircasing Certain Crimes

Because of the common law orientation noted above, Massachusetts tends to have
some broadly defined crimes that encompass such a wide range of behavior that it
makes it difficult to rank them into a single category on an offense seriousness scale.
In contrast, most other states base their crime definitions on the model penal code,
which provides for a “staircasing” of offenses according to seriousness. For example,
Massachusetts has the broadly defined crime of Assault and Battery by means of a
Dangerous Weapon, while the typical penal code state may staircase this offense into
three or more specific categories such as Assault and Battery, first degree; Assault and
Battery, second degree; Assault and Battery, third degree, etc.

Accordingly, the commission decided to staircase a limited number of crimes into
more than one level of seriousness. Again, using Assault and Battery by means of a
Dangerous Weapon as an example, the commission has staircased this offense into
three offense seriousness levels according to the degree of injury to the victim as
follows:

Level 3 - No Injury, Minor Injury

Minor injury includes: injuries which require some emergency
treatment, such as lacerations, contusions, or abrasions, which have no
residual effect; concussions without lasting neurological impact;
physical injuries that are painful and obvious but not in any way
disabling; and minimal, psychological trauma without lasting effect.

Level 4 - Moderate Injury

Moderate injury includes: injuries which involve extreme physical pain
and some discernible disability or loss of function of some body
member, organ, or mental faculty, such as fractures, internal injuries or
wounds which are serious but not life threatening; and, psychological
trauma that results in some temporary or partial disability.

Level 6 - Significant Injury
Significant injury includes: injuries which are characterized by a
protracted period of total disability or long term impairment of

function, loss of function of any body members, organ, or mental
faculty; injuries, not necessarily permanently disabling, which require

13
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long term medical care or rehabilitative therapy; injuries which involve
a gross disfigurement; and, injuries which result in a permanent
residual disability or loss of function to a significant degree.

In order to be consistent with the principle of simplicity in guideline development, the
commission decided to limit staircasing to those crimes which include a wide range of
behavior. Accordingly, in addition to Assault and Battery by means of a Dangerous
Weapon, the commission staircased the crimes of Manslaughter (voluntary/
involuntary), Armed Robbery (display of gun/no display of gun), property crimes
(according to value of property lost), and Breaking and Entering (dwelling/non-
dwelling).

Ranking Misdemeanors

In ranking misdemeanors according to offense seriousness, the following procedure
was used. First, person misdemeanors - e.g., Assault & Battery - were ranked at level
3. Then, non-person misdemeanors were ranked at level 2 or 1 on the basis of the
maximum sentence by statute as follows:

Guidelines Level Maximum Statutory Penalty
Level 2 More than 6 months up to and including 2 1/2 years
Level 1 Incarceration up to and including 6 months

The resulting classification of misdemeanors was then reviewed on a case-by-case
basis and adjustments were made as appropriate.

Master Crime List

This process of ranking crimes according to seriousness resulted in a Master Crime
List of over 2,200 crimes classified in nine levels of seriousness. Those offenses with
penalties other than incarceration were not included on the list. The Master Crime
List is presented in Appendix A.

DETERMINING CRIMINAL HISTORY

Two models for measuring criminal history emerged from a review of grid-type
sentencing guidelines in other jurisdictions - a "numerical” model and a "type of
offender” model.

"Numerical” model. Under the "numerical” model, criminal history scores are
calculated which measure the number and seriousness of prior convictions. Prior
convictions are typically weighted according to their severity, and the weighted scores
for each conviction are added to derive the offender's criminal history score. Cut-off
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points are used to establish criminal history categories of increasing seriousness -
typically ranging from five to ten categories.

"Type of offender” model. Under the "type of offender" model, the criminal history
categories do not depend so much on numerical scores or mathematical calculations,
but, rather, focus on offenders with different types of records - e.g., serious violent
record, violent or repetitive record, minor record.

The commission decided upon the type of offender model for classifying criminal
history. This model is more consistent with the principle of simplicity in developing
sentencing guidelines. It also provides more homogeneous criminal history categories
with respect to types of offenders, thereby allowing for more "descriptive™ categories -
e.g., offenders with serious violent records - and for targeting certain offender types
for particular sanctions.

With respect to violent and other serious offenders, there was a consensus that the
sentencing ranges should escalate more sharply as these offenders reach the more
serious criminal history categories on the sentencing grid.

Using the type of offender model, the commission established five criminal history
groups on the horizontal axis of the grid as follows:

Group Description

E Serious Violent Record
Two or more prior convictions for offenses in level 7 through 9.

D Violent or Repetitive Record
One prior conviction for offenses in levels 7 through 9; or,
Two or more prior convictions for offenses in levels 5 or 6; or,
Six or more prior convictions in levels 3 or 4.

C Serious Record

One prior conviction for offenses at levels 5 or 6; or,
Three to five prior convictions for offenses in levels 3 or 4.

15



Massachusetts Sentencing Commission

B Moderate Record
One or two prior convictions for offenses in 3 or 4; or,
Six or more prior convictions for offenses in levels 1 or 2.

A No/Minor Record
One to five prior convictions for offenses in levels 1 or 2; or,
No prior convictions of any kind.

Incident-Based Criminal History

In determining the criminal history placement on the sentencing grid, an incident-
based approach was adopted - i.e., multiple prior convictions emanating from the
same incident should be counted as one prior conviction, based on the most serious
offense. Generally, this means that multiple prior convictions that have the same
arraignment date should be counted as one prior conviction, based on the most serious
offense. However, since it is possible that an offender may be arraigned for offenses
representing separate incidents on the same day, the principle of incident based
criminal history includes a rebuttable presumption that multiple prior convictions that
have the same arraignment date should be counted as one prior conviction, except
that:

. multiple convictions with the same arraignment date may each be
counted for purposes of criminal history placement on the sentencing
grid where the court is satisfied that each such conviction represents a
separate incident; and,

. multiple convictions with different arraignment dates may be counted
as a single conviction for purposes of criminal history placement on
the sentencing grid where the court is satisfied that each such
conviction represents a single incident.

Juvenile Record

Adjudications of delinquency for past offenses classified in offense seriousness levels
7 through 9 on the grid shall be considered as convictions of the offenses involved
and counted for purposes of criminal history placement on the sentencing grid.
Adjudications of delinquency for past offenses classified in levels 7 through 9 on the
sentencing grid will not lapse - i.e., they will always be counted for purposes of
criminal history placement on the sentencing grid. Adjudications of delinquency for
offenses classified below level 7 shall not be counted for purposes of criminal history
placement on the grid, but such adjudications may be considered as aggravating
factors for departure from the guideline range.
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Federal and Out-of-State Criminal Records

Prior convictions in federal and other state jurisdictions shall be counted for criminal
history purposes. To the extent possible, the offense of prior conviction should be
assigned to the same offense seriousness level as the equivalent Massachusetts
offense in the Master Crime List. Where there is not a clear match between the out-
of-state offense and the offenses on the Master Crime List, the prior conviction should
be assigned to the lower offense seriousness level from the Master Crime List.

Second and Subsequent Convictions of Certain Offenses

There are certain offenses - e.g., Aggravated Rape, Home Invasion - for which the
statute sets forth a more severe penalty upon a second or subsequent conviction. In
these cases the guidelines call for the offender to be elevated one level on the offense
seriousness scale for determining the appropriate guideline range. If the offense is
already at level 8 and cannot be elevated one level, the guideline calls for the offender
to be moved over one cell to the right - i.e., in the direction of the more serious
criminal history - for determining the appropriate guideline range.

DETERMINING THE SENTENCE

Identifying the Offense Seriousness Level

The offense seriousness level for each offense of conviction may be determined from
the Master Crime List. Where offenses are staircased (i.e., appearing in more than
one level on the grid), the appropriate level may be determined by taking into account
such factors as the degree of injury to the victim (Assault and Battery by means of a
Dangerous Weapon); the value of property lost (Larceny); or, the display of a gun
(Armed Robbery). Where there are convictions of multiple offenses, the most serious
offense according to the ranking in the Master Crime List shall represent the
governing offense for sentencing purposes. The only exception to this rule may arise
in the context of sentencing for a violation of G.L. ¢. 94C, § 32J (school or park zone)
which must run consecutively to the underlying drug offense without regard to the
offense seriousness level of that underlying offense.

Identifying the Criminal History Group

Applying the incident-based approach to criminal history, there is a rebuttable
presumption to count multiple convictions for offenses that have the same
arraignment date as one prior conviction of the most serious offense. For prior
convictions of staircased offenses, there is a rebuttable presumption to count the prior
conviction in the lower(est) staircased level for that offense in the Master Crime List.
Adjudications of delinquency for crimes in levels 7 through 9 shall be counted as
prior convictions for determining the criminal history placement on the grid. Based
on these considerations, the number and types of prior convictions should be assessed
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to determine the appropriate criminal history classification for the offender according
to Criminal History Groups A through E, described above.

Locating the Appropriate Sentencing Guideline Cell on the Grid

The appropriate sentencing guideline range for the offense/offender may be
determined by identifying that cell on the grid which represents the intersection of the
seriousness level of the governing offense (vertical axis) and the classification of the
criminal history (horizontal axis). The sentencing range in that cell on the grid
represents the range from which the maximum, or Not More Than (NMT), sentence is
selected.

Sentencing within the Guideline Range

The sentencing judge imposes a sentence within the guideline range by selecting the
maximum (NMT) sentence from within the guideline range of the appropriate cell on
the sentencing grid. The minimum, or Not Less Than (NLT), sentence will always be
two-thirds of the maximum sentence and establishes the initial parole eligibility date.
This applies to sentences to houses of correction and sentences to the state prison. If
the maximum (NMT) sentence is selected from the appropriate sentencing range on
the grid, the sentence will be within the guidelines and no explanation is necessary.

Departing from the Guideline Range

The sentencing judge may impose a sentence below or above the guideline range by
setting forth in writing reasons for departing from that range on a sentencing
statement, giving the “facts, circumstances, evidence, opinions and any other matters
considered” (G.L. c. 211E, § 3(h)). Any departure must be based on a finding that
one or more mitigating or aggravating circumstances exist. In imposing a sentence of
incarceration that departs from the guideline range, the NLT sentence shall be two-
thirds of the NMT sentence. Also, a sentence that departs below the guideline range
may include a sentence to an intermediate sanction.

Departures for offenses with mandatory minimum sentences are discussed in a
subsequent section.

The commission has established non-exclusive aggravating and mitigating
circumstances to guide the sentencing judge. The presence of any such circumstance
may warrant departure in the discretion of the sentencing judge. In determining
mitigation or aggravation, the sentencing judge shall consider:

1. any evidence received during the proceedings;

2. any presentence report, when the judge requests one; and,
3. any other information that the court finds trustworthy and reliable.
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The sentencing judge is not required to conduct an evidentiary hearing in determining
aggravating or mitigating factors.

The non-exclusive list of mitigating and aggravating factors established by the
commission is as follows:

Mitigating Circumstances

1.
2.

w

The defendant was a minor participant in the criminal conduct.
The defendant was suffering from a mental or physical condition
that significantly reduced his culpability for the offense.

The victim was an initiator, aggressor, or provoker of the offense.
The sentence was imposed in accordance with a jointly agreed
recommendation.

The age of the defendant at the time of the offense.

The defendant verifies current involvement in, or successful
completion of, a substance abuse or other treatment program that
began after the date of the offense.

Aggravating Circumstances

The victim was especially vulnerable due to age or physical or
mental disability.

The victim was treated with particular cruelty.

The defendant used position or status to facilitate commission
of the offense, such as a position of trust, confidence or fiduciary
relationship.

The defendant was a leader in the commission of an offense
involving two or more criminal actors.

The defendant committed the offense while on probation, on
parole, or during escape.

The defendant has committed repeated offenses against the
same victim.

Concurrent or Consecutive Sentencing

When a defendant is convicted on multiple complaints, indictments, or counts, the
governing offense is that crime in the highest level of seriousness pursuant to the
guidelines grid and should be considered the offense associated with the base
sentence. (The only exception to this rule may arise in the context of sentencing for a
violation of G.L. c. 94C, 8§ 32J (school or park zone) which must run consecutively to
the underlying drug offense without regard to the offense seriousness level of that
underlying offense.) Further, when a defendant is convicted on multiple complaints,
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indictments, or counts, the court may impose either concurrent or consecutive
sentences. Consecutive sentences from and after the base sentence are permitted and
do not constitute a departure subject to the following provision.

A judge may impose consecutive sentences up to twice the upper limit of the
guideline range of the governing offense. That is, the aggregate of the consecutive
sentences may go up to twice the upper limit of the guideline range in the cell in
which the defendant falls for the governing sentence. If the aggregate sentence
exceeds twice that upper limit, it is considered a departure and written reasons are
required. The existence of multiple victims is recognized as an appropriate
aggravating circumstance which would support such a departure. This limitation
on consecutive sentences applies only to consecutive sentences to the state prison.
There is no such limit on consecutive sentences to houses of correction.

The defendant’s criminal history may be considered for each consecutive sentence
determined by the applicable cell in the Criminal History Column. Where
consecutive sentences are imposed at the same time for multiple offenses or for
offenses arising from the same incident, the court may impose any consecutive
sentence within or below the applicable range including intermediate sanctions. Such
a consecutive sentence below the guideline range, including intermediate sanctions,
does not constitute a departure.

In imposing a concurrent sentence, a judge may base the sentence upon the guideline
range of the applicable criminal history cell for that defendant, or impose any
sentence below that guideline range without it being considered a departure.

It is the intention of the commission that this policy should be neutral with respect to
the imposition of consecutive sentences. The commission neither encourages nor
discourages the imposition of consecutive sentences.

Sentencing for Offenses with Mandatory Minimum Sentences

G. L. c. 211E permits the commission to go below existing mandatory minimum
terms (and to go above existing statutory maximum terms) in developing sentencing
guideline ranges. Under Chapter 432, the commission was not authorized to propose
any guideline ranges that were below existing mandatory minimum terms. However,
Chapter 432 did allow a judge to impose a sentence below the mandatory minimum
term, once the guidelines went into effect, as long as the judge provided a written
reason for doing so. This requirement that a judge provide a written reason for
sentencing below a mandatory minimum term remained in G.L. c. 211E. The new
feature is the authorization for the commission to incorporate offenses with
mandatory sentences into the sentencing guideline grid.
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There are three general categories of offenses with mandatory minimum sentences
that the commission considered under the new statutory provision - Firearms offenses,
OUI offenses, and Drug offenses. The commission took a somewhat different
approach to each of these categories.

Firearms offenses. The commission has taken the position that no departures below
the mandatory minimum sentences for firearms offenses should be permitted.
Further, because of the constraints associated with the mandatory sentences, the
commission has not integrated the mandatory firearms offenses into the guidelines
grid. Rather, the commission has established sentencing guidelines for mandatory
firearms offenses which mirror the mandatory sentencing provisions of the existing
statute. Accordingly, even though the sentencing judge is required to give a minimum
and a maximum sentence, the minimum sentence need not be two-thirds of the
maximum, as it must be when sentencing under the guidelines. For purposes of
determining criminal history relating to prior mandatory firearms convictions, Table
2 provides the offense level corresponding to the grid for each firearms crime with a
mandatory minimum sentence.

OUI offenses. The commission reviewed the current mandatory OUI law (G.L. c. 90,
8§ 24) and found that the sentencing provisions of the statute are reasonable and
appropriate. Consequently, the commission decided not to establish sentencing
ranges for these offenses. Accordingly, even though the sentencing judge is required
to give a minimum and a maximum sentence, the minimum sentence need not be two-
thirds of the maximum, as it must be when sentencing under the guidelines. Other
than the departures enumerated below, the commission decided that no departures
from the sentencing provisions of the statute be permitted.

The OUI law provides for a residential alcohol treatment program of not less than 14
days as a condition of probation for the second OUI offender as an alternative to the
mandatory sentence under certain circumstances. The commission acknowledged this
statutory provision and incorporated an intermediate sanction option into the
sentencing guidelines for the second OUI offender to accommodate the use of such a
program.

The OUI law also provides for the commission to “promulgate” intermediate
sanctions for repeat drunk drivers, including those drunk drivers with four or more
prior OUI convictions. While the commission was averse to propose intermediate
sanctions for those with several prior OUI convictions, the commission acknowledged
that the notion of a long term residential alcohol treatment program geared to the
repeat OUI offender may have some merit. Accordingly, the commission determined
that long term residential alcohol treatment programs, approved by the Office of
Community Corrections, should be available as intermediate sanctions for OUI
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offenders up to the third OUI conviction. No other departures below the mandatory
minimum sentences for OUI offenses shall be permitted. Accordingly, the sentencing
guidelines for mandatory OUI offenses reflect these considerations as follows:

There shall be no departures below the mandatory minimum sentences
for OUI offenses, except that:

pursuant to G.L. c. 90, § 24 a judge may sentence a second OUI
offender to a residential alcohol treatment program of not less than
14 days as a condition of probation as an alternative to the
mandatory sentence under certain circumstances; and,

a judge may sentence an OUI offender to a long term residential
alcohol treatment program, approved by the Office of Community
Corrections, as an intermediate sanction up to the third OUI
conviction.

For purposes of determining criminal history relating to prior mandatory OUI
convictions, Table 2 provides the offense level corresponding to the grid for each OUI
crime with a mandatory minimum sentence.

Drug offenses. Unlike its approach to mandatory firearms and OUI offenses, the
commission decided to integrate the mandatory drug offenses into the guidelines grid.
By integrating these drug crimes into the sentencing guidelines ranges with other
crimes, the commission sought to adopt a more comprehensive approach to the
development of sentencing guidelines, thereby producing guidelines that will
encourage more uniform and more proportional sentencing in the Commonwealth.

The commission began with the most serious drug offenses - i.e., those trafficking
crimes with 15 year mandatory minimum sentences - and integrated them into level 8,
the highest level of offense seriousness on the grid (short of murder). Drug offenses
with mandatory minimum terms of 7 years and 10 years were integrated at level 7.
The following table provides a summary of the manner in which the mandatory drug
crimes were integrated into the sentencing grid.
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Table 1 Integration of Mandatory Drug Crimes into the Sentencing Grid

Existing Mandatory Level Integrated
Minimum Sentence on Sentencing Grid

15 years

7 & 10 years
5 years

2 & 3 years*
1 year

H OO0 N 0o

*There is an exception at this level. School and park zone cases under G.L.
¢. 94C, § 32J, which have a two year mandatory minimum term and a
statutory maximum of 15 years, were integrated at level 4. When sentencing
an offender under G.L. c. 94C, § 32J, the sentence shall run consecutively to
the underlying violation of the Controlled Substances Act without regard to
the offense seriousness level of the underlying offense.

A judge is required to provide written reasons for going below a mandatory minimum
term even though the judge may be imposing sentence that is within the guideline
range. The commission decided to make the standard for going below the mandatory
minimum term more stringent than the ordinary standard for departure from a
guideline range. Accordingly, the commission adopted the policy that a departure
below a mandatory minimum sentence for drug crimes is not permitted unless the
defendant has no prior conviction for a drug trafficking offense at level 7 or 8 and the
sentencing judge finds one or more mitigating circumstances that should result in a
sentence different from the mandatory minimum sentence.

The commission decided to allow limited departures below the guideline range in
exceptional circumstances, where the defendant does not have a serious record and
where there are compelling reasons for departing below the guideline range.
Specifically, a judge may impose a sentence below the guideline range in this context,
provided that:

the criminal history of the defendant falls in category A or B; and,

there is a compelling reason beyond the mitigating circumstance(s) that
justified the departure below the mandatory minimum sentence that should
result in a sentence below the guideline range.

The commission also clarified the drug offender’s status regarding parole eligibility,
earned good time, work release, and other pre-release programs in those
circumstances where a judge departs below the mandatory minimum sentence. The
commission decided that if the judge departs below the mandatory minimum sentence
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and imposes a sentence within the guideline range, the minimum sentence shall be
two-thirds of the maximum sentence selected from within the guideline range, and the
defendant shall be eligible for parole at the minimum sentence. Similarly, if the judge
departs below the mandatory minimum sentence and imposes a sentence within the
guideline range, the defendant shall be eligible for earned good time, work release,
and other pre-release programs deemed appropriate by the correctional authority with
custody responsibility, notwithstanding G.L. c. 94C, 8§ 32H. These provisions are also
applicable in those circumstances where a judge departs below the guideline range.

On the other hand, if the judge does not depart from the mandatory minimum
sentence and imposes a sentence under the mandatory sentencing provisions, the
minimum sentence need not be two-thirds of the maximum, and the defendant shall
not be eligible for parole, earned good time, work release, or other pre-release
programs until he has served the mandatory minimum sentence, pursuant to G.L. c.
94C, § 32H.

Other mandatory minimum crimes. The commission also identified 22 other crimes
that carry mandatory minimum sentences - i.e., a mandatory sentence with no option
for a sentence to be suspended, placed on file, etc. - e.g., M.V. Homicide, OUI and
Reckless. The commission determined that there shall be no departures below the
mandatory minimum sentence for these crimes.

Other statutory minimum crimes. The commission identified a number of other
crimes for which the statute requires a minimum sentence if a sentence to
incarceration is imposed. (The sentence to incarceration itself is not mandatory - e.g.,
Home Invasion, Armed Burglary.) For these types of crimes, the commission
determined that it will not be considered a departure for the judge to impose a
sentence within the guideline range, even though the sentence may be below the
statutory minimum term. On the other hand, if the statutory minimum term exceeds
the guideline range, the imposition of the statutory minimum shall not constitute a
departure.

Retaining the maximum term. As noted above, G.L. c. 211E permits the commission
to exceed the statutory maximum in developing sentencing guideline ranges.
Notwithstanding this provision, the commission determined that no sentence selected
by a judge shall exceed the statutory maximum.

Accommodating District Court Jurisdiction

Occasionally, it may happen that a defendant in the district court falls into a cell on
the grid where the guideline range exceeds the district court sentencing jurisdiction.
For example, a defendant convicted of Assault & Battery by means of a Dangerous
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Weapon (Significant Injury) with no prior record would fall into cell 6A, which has a
guideline range of 40 to 60 months - beyond the district court sentencing jurisdiction.
In such cases, the commission has determined that the guideline range shall revert to
an incarceration zone range of 20 to 30 months and it shall not constitute a departure
for a district court judge to impose a sentence of incarceration from within the 20 to
30 month range.

Summary of Sentencing Guideline Development

The grid-type model which the commission adopted is based on a matrix with
offenses classified on the vertical axis according to seriousness and criminal history
classified on the horizontal axis according to severity. Within each cell in the matrix,
the commission established a target sentence. Where the target sentence is two years
or greater, as required by G.L. c. 211E, the guideline range is plus and minus 20% of
the target sentence. For example, if the target sentence is 10 years, i.e., 120 months,
for a particular offense at a given category of criminal history, the sentencing range
would be 8 to 12 years, i.e., 96 to 144 months. Although the range appears in the
cells on the grid, the target sentence itself is not presented on the grid. Ordinarily, a
judge would impose a sentence within the range, but where there are aggravating or
mitigating circumstances, the judge may depart from the range with the requirement
that the judge set forth in writing the reasons for departure.

The critical process of establishing the target sentences and the sentencing ranges on
the grid was guided by the prescriptive approach described above and informed by
empirical data. Commission members began by independently indicating what they
considered to be the appropriate time to serve for each cell on the offense/criminal
history grid. They also indicated which cells were appropriate to encompass
intermediate sanctions. Empirical data on existing sentencing practices and time
served were available as a frame of reference for setting target sentences. The
empirical data not only indicated the anticipated number of convicted offenders in
each cell, but also the number and percentages of sentences that would fall within,
below, and above the proposed sentencing ranges of the cell if the guideline ranges
were applied to sentences presently being imposed. Finally, a projection of the
impact of the guideline range for each cell on the correctional population was
calculated. Thus, the commission employed a prescriptive approach, informed by
empirical data, in developing the sentencing guideline ranges.

As will be discussed more fully in the following section on intermediate sanctions, in
order to facilitate the integration of intermediate sanctions into the sentencing
guidelines, the commission incorporated three “zones” into the sentencing guidelines
grid - an incarceration zone, where the sentencing ranges would call for a period of
incarceration; an intermediate sanctions zone, where the sentencing ranges would call
for an intermediate sanction; and, a discretionary zone, where the sentencing ranges
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would include both a period of incarceration and an intermediate sanction option to be
selected at the discretion of the judge. The commission also adopted the notion of a
continuum of four levels of intermediate sanctions, based on the constraints on
personal liberty associated with the sanction.
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Level lllustrative Offense __ Sentence Range

9 [Murder

Manslaughter (Voluntary)
8 |Rape of Child with Force
Aggravated Rape

Armed Burglary

/7 |Armed Robbery (Gun)
Rape
Mayhem

6 [Manslaughter (Involuntary)
Armed Robbery (No gun)
A&B DW (Significant injury)

5 |Unarmed Robbery 12 - 36 Mos. 24 - 36 Mos.
Stalking In Violation of Order 1S-1V 1S-1V
Unarmed Burglary |S-11] |S-11]
Larceny ($50,000 and over) |S-11 |S-11
4 |Larceny From a Person 0 - 24 Mos. 3 - 30 Mos.
A&B DW (Moderate injury) 1S-1V 1S-1V
B&E (Dwelling) |S-11] |S-1
Larceny ($10,000 to $50,000) |S-11 |S-11
3 |A&B DW (No or minor injury) O0-12 Mos. O - 15 Mos. O - 18 Mos. O - 24 Mos. 6 - 24 Mos.
B&E (Not dwelling) 1S-1V 1S-1V 1S-1V 1S-1V 1S-1V
Larceny ($250 to $10,000) |S-11] |S-1] |S-1 |S-1 |S-1]
|S-11 |S-11 |S-11 |S-11 |S-11

S-| | S-| S-|

2 |Assault O - 6 Mos. O - 6 Mos. O - 9 Mos. O0-12 Mos.
Larceny Under $250 1S-1V 1S-1V
|S-11I |S-11I |S-[1I |S-1II
|S-I1 |S-I1 |S-I1 |S-I

|S-1 |S-1 |S-1 |S-1
1 |Operating Aft Suspended Lic O - 3 Mos. O - 6 Mos.
Disorderly Conduct 1S-1V 1S-1V
Vandalism |S-11I 1S-111
|S-1I |S-11
|S-1 |S-1
A B C D E
Criminal History Scale No/Minor Record Moderate Record Serious Record Violent or Repetitive Serious Violent
Sentencing Zones Intermediate Sanctions Levels
... | Incarceration Zone IS-IV  24-Hour Restriction
IS-1Il  Daily Accountability
Discretionary Zone (incarceration/intermediate sanction) IS-Il  Standard Supervision
|S-I Financial Accountability
Intermediate Sanction Zone

The numbers in each cell represent the range from which the judge selects the maximum sentence (Not More Than);
The minimum sentence (Not Less Than) is 2/3rds of the maximum sentence and constitutes the initial parole eligibility date.
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Criminal History Groups

Serious Violent Record
Two or more prior convictions for offenses in level 7 through 9

Violent or Repetitive Record

One prior conviction for offenses in levels 7 through 9, or
Two or more prior convictions for offenses in levels 5 or 6, or
Six or more prior convictions in levels 3 or 4

Serious Record
One prior conviction for offenses at levels 5 or 6, or
Three to five prior convictions for offenses in levels 3 or 4

Moderate Record
One or two prior convictions for offenses in 3 or 4, or
Six or more prior convictions for offenses in levels 1 or 2

No/Minor Record

One to five prior convictions for offenses in levels 1 or 2, or
No prior convictions of any kind
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Table 2 Firearms and OUI Offenses Not Placed on Grid, Criminal History Equivalencies

Criminal
MGL  Offense Literal History  Penalty Mandatory Minimum Maximum Minimum Maximum
Equivalency Type Time H/IC H/IC Prison Prison
Firearms Related Offenses
269/10(d) DANGEROUS WEAPON, CARRY, 4TH OFF. c269 _10 (d) 8 Felony 10 years 10 years 15 years
269/10(d) FIREARM, CARRY W/O LICENSE, 4TH OFF. c269 _10(d) 8 Felony 10 years 10 years 15 years
269/10(d) MACHINE GUN, POSSESS, 4TH OFF. c269 _10 (d) 8 Felony 10 years 10 years 15 years
269/10(d) SHOTGUN, POSSESS SAWED-OFF, 4TH OFF. ¢269 _10 (d) 8 Felony 10 years 10 years 15 years
269/10E FIREARMS, TRAFFICKING IN +19 c269 _10E 8 Felony 10 years 10 years Life
269/10(d) DANGEROUS WEAPON, CARRY, 3RD OFF. ¢269 _10 (d) 7 Felony 7 years 7 years 10 years
269/10(d) FIREARM, CARRY W/O LICENSE, 3RD OFF. ¢269 _10 (d) 7 Felony 7 years 7 years 10 years
269/10(d) MACHINE GUN, POSSESS, 3RD OFF. c269 _10 (d) 7 Felony 7 years 7 years 10 years
269/10(d) SHOTGUN, POSSESS SAWED-OFF, 3RD OFF. c269 _10 (d) 7 Felony 7 years 7 years 10 years
269/10(d) DANGEROUS WEAPON, CARRY, 2ND OFF. c269 _10 (d) 6 Felony 5 years 5 years 7 years
269/10(d) FIREARM, CARRY W/O LICENSE, 2ND OFF. c269 _10 (d) 6 Felony 5 years 5 years 7 years
269/10(d) MACHINE GUN, POSSESS, 2ND OFF. ¢269 _10 (d) 6 Felony 5 years 5 years 7 years
269/10(d) SHOTGUN, POSSESS SAWED-OFF, 2ND OFF. c269 _10 (d) 6 Felony 5 years 5 years 7 years
269/10E FIREARMS, TRAFFICKING IN 10-19 ¢269 _10E 6 Felony 5 years 5 years 10 years
269/10(c) MACHINE GUN, POSSESS ¢269 _10 (c) 5 Felony 1 year 1 year 2 1/2 years Life
269/10(c) SHOTGUN, POSSESS SAWED-OFF c269 _10 (c) 5 Felony 1 year 1 year 2 1/2 years Life
269/10E FIREARMS, TRAFFICKING IN 3-9 ¢269 _10E 5 Felony 3 years 3 years 10 years
269/10(a) FIREARM, CARRY W/O LICENSE ¢269 _10 (a) 4 Felony 1 year 1 year 2 1/2 years 2 1/2 years 5 years
OUI (Motor Vehicle and Boat) Related Offenses

90/24 OUI DRUGS, 5TH OFFENSE ¢90 _24 4 Felony 24 Months 2 1/2 years 2 1/2 years 2 1/2 years 5 years

90/24 OUI LIQUOR, 5TH OFFENSE ¢c90 _24 4 Felony 24 Months 2 1/2 years 2 1/2 years 2 1/2 years 5 years

90B/8 BOAT OUI DRUGS, 5TH OFFENSE c90B _8 (A) 4 Felony 2 years 2 years 2 1/2 years 2 1/2 years 10 years

90B/8 BOAT OUI LIQUOR, 5TH OFFENSE c90B _8 (A) 4 Felony 2 years 2 years 2 1/2 years 2 1/2 years 10 years

90/24 OUI DRUGS, 4TH OFFENSE ¢90 _24 4 Felony 12 Months 24 months 2 1/2 years 2 1/2 years 5 years

90/24 OUI LIQUOR, 4TH OFFENSE ¢c90 _24 4 Felony 12 Months 24 months 2 1/2 years 2 1/2 years 5 years

90B/8 BOAT OUI DRUGS, 4TH OFFENSE c90B _8 (A) 4 Felony 1 year 1 year 21/2 years 2 1/2 years 10 years

90B/8 BOAT OUI LIQUOR, 4TH OFFENSE c90B _8 (A) 4 Felony 1 year 1 year 2 1/2 years 2 1/2 years 10 years

90/24 OUI DRUGS, 3RD OFFENSE c90 _24 3 Felony 150 Days 180 days 2 1/2 years 2 1/2 years 5 years

90/24 OUI LIQUOR, 3RD OFFENSE c90 _24 3 Felony 150 Days 180 days 2 1/2 years 2 1/2 years 5 years

90B/8 BOAT OUI DRUGS, 3RD OFFENSE c90B _8 (A) 3 Misd. 180 days 6 months 21/2 years

90B/8 BOAT OUI LIQUOR, 3RD OFFENSE c90B _8 (A) 3 Misd. 180 days 6 months 21/2 years

90/23 LICENSE SUSPENDED FOR OUI, OPER MV WITH ¢c90 _23 2 Misd. 60 days 60 days 2 1/2 years

90/24 OUI LIQUOR, 2ND OFFENSE ¢c90 _24 2 Misd. 30 Days 60 days 2 1/2 years

90/24 OUI DRUGS, 2ND OFFENSE c90 _24 2 Misd. 30 Days 60 days 2 1/2 years

90B/8 BOAT OUI DRUGS, 2ND OFFENSE c90B _8 (A) 2 Misd. 14 days 14 days 2 1/2 years

90B/8 BOAT OUI LIQUOR, 2ND OFFENSE c90B _8 (A) 2 Misd. 14 days 14 days 2 1/2 years

90/24 OUI LIQUOR ¢c90 _24 2 Misd. 21/2 years

90/24 OUI DRUGS ¢90 _24 2 Misd. 21/2 years

90B/8 BOAT OUI DRUGS c90B _8 (A) 2 Misd. 21/2 years

90B/8 BOAT OUI LIQUOR c90B _8 (A) 2 Misd. 21/2 years
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FINANCIAL SANCTIONS

The commission recognizes the importance of restitution to the victim as a means of
restoring the victim and of holding the offender accountable. When appropriate, a
judge should order fines or restitution or both as part of an offender’s sentence.
Financial sanctions can be ordered by the court at any level and without regard to
whether or not the offender is incarcerated. The guidelines are not intended to
supersede the court’s ability to issue fines, fees, or restitution when appropriate.

RIGHT OF APPEAL

As provided in G.L. c. 211E, § (4), the defendant and the commonwealth have limited
rights to appeal a sentence to the appeals court. It is the recommendation of the
commission that, when the sentencing guidelines are enacted, the provisions of G.L.
c. 278, § 28B for appeal to the appellate division of the superior court should not
apply to sentences under the guidelines. However, for any sentence imposed prior to
the effective date of the guidelines, the provisions of G.L. c. 278, § 28A and B, shall

apply.
RECORDING OF SENTENCE

Sentencing Statements

G.L. c. 211E directs the Chief Justice for Administration and Management, in
consultation with the commission, to promulgate the form for a sentencing statement,
conforming to the sentencing guidelines, for use by judges in imposing a sentence
under the guidelines. The statute requires this sentencing statement to be submitted
by the court to the commission to be used as a basis for an analysis of sentencing
patterns under the guidelines. The commission has drafted separate sentencing forms
for the superior courts and the district courts for review by the Chief Justice for
Administration and Management. The district court form was customized to
accommodate the higher volume of cases and the different jurisdictional issues of
district courts. The sentencing forms are presented in Appendix C.

Court Automation/Information Keeping

The Chief Justice for Administration and Management has embarked on an ambitious
information technology initiative to automate the records of the Trial Court. The
commission recommends that the sentencing statement be incorporated into this
automation project so that the relevant sentencing information can be transmitted
electronically from the courts to the commission. Similarly, the commission
recommends that the structure of the CARI file maintained by the Office of the
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Commissioner of Probation be modified to include the offense seriousness level and
criminal history group of the sentencing guideline grid so that this information will
also be available electronically for analysis of sentencing patterns.

SPLIT SENTENCES

Chapter 432 eliminated the split sentence to the state prison, effective July 1, 1994.
As provided by G.L. c. 211E, 8 3 (a)(2), once the sentencing guidelines have been
adopted, the split sentence to houses of correction will also be eliminated. The
commission found widespread and consistent support for the split sentence at focus
group meetings and public hearings. The split sentence was endorsed by judges,
prosecutors, defense counsel, and virtually all other criminal justice practitioners who
appeared before the commission. The split sentence has the advantage of allowing a
judge to impose a period of incarceration followed by an extended period of
probation. It is the type of sentence that is particularly appropriate for the substance
abusing offender, and, in this regard, the commission received a strong
recommendation from the Supreme Judicial Court Substance Abuse Task Force to
retain the split sentence as it is presently being used.

Therefore, the commission recommends that the statute be amended to permit the
continued availability of the split sentence for sentences to houses of correction. The
commission does not recommend that split sentences be permitted for sentencing to
state prison.
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INTERMEDIATE SANCTIONS

The General Court has directed the Sentencing Commission to conduct an
investigation and study relative to developing a full range of sentencing options
consistent with the goals of the Sentencing Commission and G.L. c. 211E, and to
submit a report to the Legislature. In addition, G.L. c. 211E requires the commission
to recommend sentencing policies and practices which “encourage the development
and implementation of intermediate sanctions in appropriate cases as a sentencing
option, consistent with protecting public safety,” and to establish the “circumstances,
if any, under which the imposition of intermediate sanctions may be proper” for
particular offenses.

INTERMEDIATE SANCTIONS COMMITTEE

The commission established an Intermediate Sanctions Committee which included
representatives of the Executive Office of Health and Human Services, the Executive
Office of Public Safety, and the Office of the Chief Justice for Administration and
Management of the Trial Court, in addition to members of the Sentencing
Commission. In approaching its task, this committee assessed the input from experts,
focus groups, and the testimony at public hearings; conducted a survey of existing
intermediate sanctions; conducted site visits; reviewed the literature on intermediate
sanctions; attended national conferences; and, made specific recommendations to the
Sentencing Commission regarding the development and implementation of
intermediate sanction sentences.

INTERMEDIATE SANCTION DEFINITION AND GOALS

Definition of Intermediate Sanction

General Law Chapter 211F has defined an “intermediate sanction program” as “any
program that has been determined to impose an appropriate sanction upon an offender
for whom imprisonment may not be necessary or appropriate, including but not
limited to standard probation, intensive supervision probation, community service,
home confinement, weekend jail sentences, day reporting, residential programming,
substance abuse treatment, restitution, means-based fines, continuing education,
vocational training, special education and psychological counseling.”

The commission uses the term “intermediate sanctions” to refer to both specific
sentencing options or programs and to the overall concept of a graduated range of
sentencing choices defined by articulated sentencing policy. As they are commonly
defined, intermediate sanctions include both “front-end” sanctions imposed by the
courts, which are typically administered through probation, and “back-end” sanctions
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which incorporate various degrees of restriction as well as program components, and
which are most often administered by corrections officials or parole authorities.

The commission believes that both front-end and back-end intermediate sanctions
should be available, but, pursuant to the legislative directive to make its study relative
to developing a range of sentencing options, the commission has concentrated its
focus on front-end sanctions.

Distinction Between Sanctions and Programs

The commission has distinguished between an intermediate sanction, which refers to
the degree of restriction or constraint on personal liberty imposed by the order of the
court, and a program, which may be a component of an intermediate sanction. For
example, an intermediate sanction - such as day reporting, house arrest and electronic
monitoring - may incorporate a program - such as job training, education, and any
treatment - but such a program is not the sanction. For example, if a judge requires,
as a condition of probation, an offender to report daily to a day reporting center, that
is a restriction on personal liberty and is considered a sanction. While there, if the
offender engages in substance abuse treatment or job training, or attends AA meetings
or GED classes, those are programs.

The commission has adopted the concept of a continuum of intermediate sanctions,
according to the severity of the punishment or constraint on personal liberty
associated with the sanction, and has identified four levels of intermediate sanctions,
ranging from administrative probation to twenty-four hour restriction. The
commission recommends that program components, such as drug and alcohol
counseling, education, and job training, should be available at every level of
intermediate sanction.

Goals of Intermediate Sanctions

Intermediate sanctions can potentially serve a number of goals. Among the practical
goals are punishing the offender, enhancing public safety, reducing prison crowding,
rehabilitating the offender, saving money on corrections costs, preventing recidivism,
and enhancing the range of punishments available.

As noted earlier in this report, the commission has articulated a policy statement
which emphasizes just punishment as the central purpose of sentencing. However, by
emphasizing just punishment as the primary purpose of sentencing, the commission
does not minimize the importance of other purposes, such as deterrence,
rehabilitation, or incapacitation. In the development of its recommendations
concerning intermediate sanctions, the commission sought to balance its commitment
to promote just punishment with the legislative directive to ensure that persons
sentenced to intermediate sanctions are subject to appropriate supervision and control,
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commensurate with public safety, and are afforded appropriate treatment
opportunities to address their specific needs.

INTEGRATION OF INTERMEDIATE SANCTIONS INTO THE
GUIDELINES

Consistent with the statutory mandate to specify the circumstances under which the
imposition of intermediate sanctions may be an appropriate sentence, the commission
has established four fundamental principles:

Q) Integration of intermediate sanctions within the sentencing
guidelines grid;

(i) The creation of three distinct zones on the grid: one which
specifies incarceration only; a second, discretionary zone; and a
third, where an intermediate sanction is the presumptive sentence;

(iii) A continuum of sanctions among four levels according to degree of
restriction; and,

(iv) Flexibility for the sentencing judge to select an appropriate
intermediate sanction while defining as a matter of policy some
restriction on the availability of some sanctions for certain
offenders.

The adoption of these principles is reflected by the three zones on the sentencing grid.
For the more serious crimes, including all crimes in offense levels 6 through 9, cells
C,D,and E in level 5, and cells D and E in level 4, intermediate sanctions are not
within the applicable guideline ranges. In order to impose an intermediate sanction,
the sentencing judge must depart from the guidelines in these cells (denoted as the red
zone on the grid).

For the least serious crimes, the sentencing guidelines grid contains a zone where only
intermediate sanctions are within the guidelines. This zone (denoted as the green
zone) includes misdemeanor crimes where the defendant does not have an extensive
prior record. To impose a sentence of incarceration upon a defendant whose crime
and criminal record fall within the intermediate sanction zone, a judge must depart
from the guidelines.

The middle zone (yellow zone) on the proposed grid is discretionary; either
incarceration or an intermediate sanction is within the guidelines.
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In devising the integration of intermediate sanctions into the sentencing guidelines,
the commission was cognizant of the need to avoid the “net-widening” effect of
imposing additional sanctions or components upon offenders who would otherwise
not require them.

The commission recommends that fines and restitution be available at every level and
that restitution be imposed in every appropriate case.

Levels of Intermediate Sanctions

The commission identified four levels of intermediate sanctions which are classified
by the degree of restriction on liberty and the intensity of supervision: (iv) 24-hour
restriction (residential supervision or its equivalent); (iii) daily accountability; (ii)
standard supervision; and, (i) financial accountability (administrative probation). A
description of the four levels follows:

Level IV - 24-Hour Restriction

The offender is subject to 24-hour restriction/accountability of his
whereabouts. This represents the maximum level of restriction/accountability
short of incarceration.

Level 111 - Daily Accountability

The offender is subject to daily accountability of his whereabouts. This
represents the level of restriction/accountability that falls in between 24-hour
accountability and standard probation supervision.

Level Il - Standard Supervision

The offender is subject to weekly accountability of his whereabouts. This
represents the level of restriction/accountability that is typically associated
with standard probation supervision.

Level I - Financial Accountability

This represents the level of restriction/accountability that is typically
associated with administrative probation. It is primarily designed to monitor
the timely payment of restitution, fines, victim/witness fees, and the like, by
the offender.

When imposing an intermediate sanction sentence, the sentencing judge shall specify

the particular level of intermediate sanction selected from those available within the
appropriate grid cell.
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The following illustrates the nature of the levels of intermediate sanctions that were
contemplated by the commission.

Intermediate Sanction Examples of Intermediate Sanctions
Level Available at that Level
Level IV Halfway House

Inpatient Alcohol/Drug Facility
Electronic Monitoring/Home Confinement
Day Reporting Center (Daily)

Level I Day Reporting Center (Weekly)
Electronic Monitoring
Special Curfew Supervision
Intensive Probation Supervision

Level Il Standard Probation Supervision

Level | Financial Monitoring and Collection

Procedural Recommendations

Length of Probation Term. As under current law, there is no limit on the length of the
probation period that may be imposed.

Intermediate Sanction Level. The sentencing judge shall specify the intermediate
sanction level at which the offender will start serving the term of probation and may
also include a minimum period during which the offender would be required to be
supervised at that level. The commission recommends that the supervising probation
officer should have the discretion to move a probationer down in level(s) in
appropriate circumstances, without judicial consultation, consistent with any special
conditions or time restrictions that may have been specified by the judge. Such a
reduction in the intermediate sanction level by a probation officer may not go below
the guideline levels set forth in the grid cell in which the offender was sentenced.

A judge has the exclusive authority to sentence to the initial intermediate sanction
level and impose the initial program components. A judge also has the exclusive
authority to increase an intermediate sanction level or add program components.

Probation Revocation. In imposing an incarceration sentence at a probation

revocation hearing, the judge has the discretion to impose any sentence up to the
statutory maximum - i.e., the guideline ranges are not applicable. For all other
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sentencing decisions in this context, short of incarceration - e.g., increasing the
intermediate sanction level, adding program components - the judge retains full
discretion.

IMPLEMENTATION RECOMMENDATIONS

. Intermediate sanctions should be adequately funded.
The commission strongly believes that the success of any system of
intermediate sanctions depends in large part on full funding. The
integration of intermediate sanctions into the sentencing guidelines will be
rendered essentially meaningless if a sentencing judge is unable to impose
an appropriate intermediate sanction where the sentencing guidelines
authorize it, due to lack of availability of either intermediate sanction
programs or components.

. Intermediate sanction programs and facilities should be accessible at all
levels of the criminal justice system and in all parts of the commonwealth.
While a sentence to an intermediate sanction will be imposed by the court
as a condition of probation pursuant to the provisions of G.L. c. 211F 8 3,
the commission recommends that facilities and programs also be made
available, as appropriate and consistent with the public safety, to
defendants awaiting trial, to those serving sentences of incarceration, and
to those who are supervised on parole release. The commission further
recommends that the Office of Community Corrections ensure that
intermediate sanctions and community corrections programs and resources
be available throughout the Commonwealth for both male and female
offenders so that all qualified individuals may access them.

. Presentence assessment should be available to inform the sentencing judge
of appropriate intermediate sanction needs.
Because the imposition of an appropriate intermediate sanction sentence
necessarily entails evaluation of the circumstances and needs of a
particular defendant, the commission recommends that an assessment be
available at the request of the sentencing judge or the parties relevant to
determining either the level of intermediate sanctions or the particular
components. Such assessment should also be performed as part of any
decision to review or modify an intermediate sanction sentence. The
commission recognizes the value and need for trained assessment in all
cases, but particularly where a substance abuse problem is indicated to be
present.
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RESEARCH ON INTERMEDIATE SANCTIONS

Review Of The Literature On Intermediate Sanctions

Among the first tasks of the Intermediate Sanctions Committee was a review of the
intermediate sanction literature. In addition to substantial review of the work and
studies of experts in the area of intermediate sanctions and community corrections,
the commission had the assistance of two law/public policy graduate students from
Harvard Law School/Kennedy School of Government. One conducted a
comprehensive general review of the literature on intermediate sanctions; the other
followed up with a more focused review of intermediate sanctions geared to substance
abusers. A third graduate student, from the University of Massachusetts, Lowell,
conducted a review of sanctions utilizing electronic monitoring. The committee also
concentrated on selected intermediate sanction studies relating to Massachusetts
including:

. Report of the Governor’s Special Commission on Correction
Alternatives (1986);

. The Crisis in Corrections and Sentencing in Massachusetts (1991);

. EOPS Study of Intermediate Sanctions (1992); and,

. A Matter of Just Treatment: Substance Abuse and the Courts
(1995).

Report of the Governor’s Special Commission on Correction Alternatives. This
commission, chaired by the Honorable Paul A. Chernoff, published a report in 1986
which centered on which non-incarceration alternatives might be viable for portions
of the then current prison population. The report examined programs that would
ensure public safety, and the rehabilitation of the low-risk offender consistent with
reserving limited jail space for the high risk offenders, and advocated the expansion
and enhancement of these options as a way of relieving jail overcrowding, as well as
for reintegrating offenders into society.

The report found that substance abuse plays a major role in the criminal activity of
inmate and high-risk probationers, and concluded that strategies for early
identification of these individuals must be a priority at every stage of the criminal
justice process, and that any community correctional program must have an
aggressive regimen of treatment and supervision. The commission recommendations
included establishing or expanding structured residential treatment centers across the
Commonwealth to serve institutional and court clients, expanding halfway house
programs throughout the Commonwealth, utilizing day reporting centers for a variety
of services, and expanding intensive probation services for certain probationers,
including some probationers facing surrender violations.
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The Crisis in Corrections and Sentencing in Massachusetts. In 1991, this report of the
Task Force on Justice, a joint project of the Boston Bar Association and the Crime
and Justice Foundation, concluded that the system of punishment in Massachusetts
was both too lenient and too harsh, with too many individuals receiving little or no
sanction, and others receiving sanctions in great disproportion to their offense. The
Task Force underscored the need to develop intermediate levels of supervision, as
well as treatment programs for offenders, and urged that a graduated scheme of
intermediate sanctions be developed to enhance public safety and more efficiently
utilize prison space. Such a graduated sanction structure would enable a degree of
“customized sentencing,” depending on the risk and needs of the offender, while
maintaining public safety, offender accountability, and rehabilitation.

EOPS Study of Intermediate Sanctions. In 1992, the Secretary of Public Safety
appointed an Intermediate Sanctions Committee to study the feasibility of developing
a range of intermediate sanctions as an alternative for handling short-term, nonviolent,
lower risk inmates who were being sent to Houses of Correction. The objective was
to maximize correctional resources and to reduce prison overcrowding, specifically
to divert 1,100 county inmates to community based programs, thereby making some
county correctional beds available for state prison inmates. This intermediate
sanctions initiative was a response to prison overcrowding, and the effort was more
oriented to “back-end” programs administered by the Sheriffs, the Parole Board, or
the Department of Correction for sentenced offenders than to “front-end” programs
that might be administered by the courts or by probation.

A Matter of Just Treatment: Substance Abuse and the Courts. Echoing many of the
concerns expressed by the preceding publications was the report of the Supreme
Judicial Court Substance Abuse Project Task Force. This report, issued in March of
1995, stressed the serious impact that substance abuse has on criminal activity. The
Task Force found that substance abuse was a significant factor in 80% to 85% of
criminal cases. The Task Force recommendations specifically aimed at the treatment
of criminal cases, including assessing defendants, linking them with treatment, and
conducting ongoing monitoring of compliance with court orders regarding treatment.
The Task Force concluded that “imposing sanctions without treatment is short-
sighted, [and] ineffective,” noting that combatting substance abuse improves public
safety and is cost-effective in terms of recidivism rates and reduced health care costs.

Several Task Force recommendations are specifically applicable to criminal
offenders:

. Each court should have available a substance abuse specialist to work with
the probation department. This specialist would provide assessment and
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information regarding an offender’s substance problem, recommend
treatment, and help locate the appropriate resource.

. Drug court diversion programs across the state should be expanded and
developed.

. The availability of intermediate sanctions and community-based punishment
should be expanded beyond the traditional levels available. The Task Force
recognized that while some individuals required incarceration, others could be
effectively supervised in the community without threatening public safety if
substance abuse treatment and higher levels of supervision and control were
available.

. Testing should be available at each courthouse to identify, assess, deter,
supervise and treat substance abusers.

. Coordination among the Office of the Commissioner of Probation, the
Sheriffs, Department of Correction, and the Parole Board should be improved
to ensure the availability of an efficient and effective continuum of substance
abuse assessment and treatment throughout the criminal justice process.

The Task Force urged the Sentencing Commission to “pay conscious and sustained
attention to the role of substance abuse in the lives of a substantial majority of
criminal offenders,” and not to regard the issue of substance abuse as a “peripheral
factor in its determinations.” Supreme Judicial Court Associate Justice Francis P.
O’Connor, chair of the Task Force, met with the Sentencing Commission to discuss
these findings and recommendations, and testified at a public hearing.

Site Visits

Several members of the commission conducted a site visit in March, 1995, to
intermediate sanction programs which are presently in operation in Hampden County.
These programs include a day reporting center, the Criminal Justice Collaborative,
and the Western Massachusetts Correctional Alcohol Center.

The day reporting center was established by the Hampden County Sheriff's
Department in October, 1986, as the first of its kind in the nation. Offenders
committed to the center must appear at the center on a daily basis and must either
work or look for work and participate in counseling or other programs. Important
components of the program are frequent drug testing and evening monitoring.
Because it is operated by the Sheriff's Department and is considered an incarceration
sentence, those who violate the rules can be immediately sanctioned. Of the more
than 1,300 offenders committed to the program, only two have been charged with
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committing another offense while participating in the program. The annual per capita
cost of operating the day reporting center is approximately $7,000, compared to an
annual per capita cost of approximately $28,000 for incarceration in a jail or house of
correction.

The Criminal Justice Collaborative is a joint enterprise of the Hampden County
District Attorney’s Office, the Hampden County Sheriff’s Department, the Trial Court
in the Springfield District Court, and area social services. Together, they offer a
continuum of five levels of intermediate sanctions aimed at non-violent, substance
abusing offenders as a means of diversion and alternative sentencing. The levels
utilize both the probation department and the Sheriff’s Department as custodial
officials and range from standard probation to day reporting and pre-release at the
Hampden County House of Correction. Each escalating level of supervision includes
appropriate substance abuse treatment options, including regular drug testing and
other programs such as anger management, employment and education.

The Correctional Alcohol Center is one of several regional centers established to
provide a treatment program for those convicted and incarcerated for driving under
the influence of alcohol. The center employs a treatment program which specifically
addresses the offender's alcohol abuse.

Committee representatives also visited the Metropolitan Day Reporting Center
operated by the Crime and Justice Foundation in Suffolk County, which provides both
front-end and back-end supervision of sentenced offenders and probationers.

These programs provided solid evidence that innovative approaches to sentencing can
achieve public safety while providing appropriate punishment at a substantially
reduced cost.

Inventory Of Existing Intermediate Sanctions

In order to compile an inventory of existing intermediate sanction programs, the
commission prepared a survey questionnaire and distributed it to 180 sites - e.g.,
probation offices, parole offices, Sheriffs’ Departments, the Department of
Correction, and private vendors - where the commission expected that intermediate
sanctions or community correctional programs existed. The survey guestionnaire was
designed to elicit information about the status of 24 different intermediate sanctions
and component programs. Although the Intermediate Sanctions Committee
concentrated on “front-end” intermediate sanction programs, the committee
recognized that some highly regarded intermediate sanction programs are used at the
“back-end” of the system, particularly through the Sheriffs’ Departments, the Parole
Board and the Department of Correction. In order to be exhaustive in its data
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collection effort, the committee covered these “back-end” areas in the survey. The
sanction and programs on which information was collected included:

Probation Supervision: Pre-Trial Probation; Risk Need Probation; DUIL
Probation; Administrative Probation;

o Economic/Restorative Sanctions: Fines/Surfines; Probation Fees; Restitution;
Victim/Witness Fees; Community Service; Work Release;

« Restrictive Sanctions: Day Reporting; Night Reporting; Home
Confinement/House Arrest; Electronic Monitoring; Shock Incarceration; Halfway
House/Pre-Release Center; Pre-Trial Supervision; Intensive Parole Supervision;
and,

« Programmatic Components: Victim/Offender Reconciliation; Community
Outreach; Drug/Alcohol/Substance Abuse; Drug/Alcohol Testing; Mental Health;
Violence Prevention/Stress/Anger; Mental Retardation; OUI/DUIL; Sex Offender;
Certified Batterer; Domestic Abuse; Women’s Programs; Vocational/Job
Training; Literacy Training; GED Preparation; English as a Second Language
(ESL); and Residential/Housing Services.

The survey respondents were asked five questions: (1) the program funding; (2) the
target population; (3) the current capacity; (4) the degree of need for expansion; and,
(5) the person to contact for further information. In total, 112 out of 180 surveys
(62.2%) were completed and returned. Probation Departments accounted for 66.1%
of all responses, followed by Parole (13.4%), Sheriffs (12.5%), private vendors
(7.1%), and the Department of Correction (8.9%). In total, survey respondents
provided information about more than 2,500 intermediate sanctions and component
programs.

Table 26 in Appendix F provides a summary of the responses to the survey. It gives
an indication of the availability of selected intermediate sanctions and programs and a
sense of the perceived need for expansion of these sanctions and programs. For
example, 42% of the respondents indicated that there was some availability to
batterers programs for offenders in their jurisdictions. This was an area where the
need for expansion was considered to be critical - i.e., on a five-point scale the
average need for expansion rating was 4.4, one of the highest on the survey.

A more detailed description, by county, of certified batterers programs, community

service programs, day reporting centers, domestic violence programs, electronic
monitoring, halfway houses, and sex offender treatment programs is provided in
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Table 27 in Appendix F. In addition, an index of program providers by selected
service categories is presented in Table 28 in Appendix F.

Survey responses have been a valuable source of information to the Intermediate
Sanction Committee. A constant theme among the responses was the need for
increased funding for intermediate sanctions. Respondents emphasized that many
defendants currently ordered to intermediate sanctions programs cannot afford to use
them. In other instances, the programs are simply unavailable. One respondent
stated: “Because of limited funding and resources, very little is done by this probation
office other than court coverage, office coverage, and supervision of probationers.”

Another individual said, “Money for on-site urine testing must be provided for each
probation office in the state. Eighty percent of most probation officers’ caseloads
have some sort of substance abuse problem.” The need for on site urine testing, at a
reasonable cost, was repeatedly identified by respondents. One person stated bluntly:
“Our inability to provide urine screens decreases the effectiveness of probation
supervision.”

The need for residential treatment programs for substance abusers was also noted:
“Detox beds and halfway houses do not meet the demand. There seems to be a total
lack of short term residential treatment for substance abusers, particularly those with
alcohol problems.”

The lack of intermediate sanctions for women was recognized as an acute problem.
“Courts across the state do not have alternative sentencing options for women.”
Respondents also lamented the dearth of vocational training programs: “There is
almost a total lack of useful vocational referral or training programs.”

Responses to the survey underscored the need for a more in-depth examination of
existing intermediate sanctions and program components. Accordingly, a series of in-
depth follow-up interviews concerning the use and effectiveness of particular
sanctions or programs in the areas of electronic monitoring and substance abuse
treatment have been conducted. The commission believes these efforts should
continue and are necessary for an accurate and comprehensive assessment of the
current availability of intermediate sanctions.

THE OFFICE OF COMMUNITY CORRECTIONS

The recent passage of G.L. c. 211F has established the Office of Community
Corrections within the Office of the Chief Justice for Administration and
Management of the Trial Court. The Sentencing Commission expects to work closely
with the Office of Community Corrections in the planning and implementation of a
state-wide intermediate sanctions system for the Commonwealth, to be both
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compatible with the work of the Sentencing Commission and consistent with the
goals of sentencing established by G.L. ¢. 211E and the commission.
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EMPIRICAL RESEARCH

STATISTICAL OVERVIEW OF THE MASSACHUSETTS CRIMINAL JUSTICE
SYSTEM

Corrections

Like other states, Massachusetts has experienced a steady increase in the number of
people who are incarcerated in state or county facilities. While the construction of
new facilities has increased the overall design capacity of prison, jail and house of
correction facilities from 9,198 to 15,475 over the last six years, the incarcerated
population has likewise increased so that in January, 1996, there was a total of 21,402
inmates, an increase of 6,931 inmates, or 47.9%, since January, 1990. See Figure 1
and Figure 2. A recent NCCD study of projected prison population conducted for the
Department of Correction forecasts a continued significant growth in the prison
population over the next several years, if current policies remain in place.

State Corrections
Design Capacity versus Population
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Source: Department of Correction. Population figures (1990 to 1995) include all inmates in DOC facilities
except Longwood and the Boot Camp. Figures for 1996 include 140 Boot Camp inmates.

On April 1, 1996, both state and county correctional systems were operating at over
140.0% of design capacity (140.5% and 145.0%, respectively).
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County Corrections
Design Capacity versus Population
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The population statistics also demonstrate a dramatic shift in the nature of the
incarcerated population. While the number of inmates in state institutions has leveled
off and slightly declined in the last three years, county population has continued to
steadily rise. In 1990, county facilities held 2,821 fewer inmates than state prisons. In
contrast, six years later, county institutions contain 1,170 more inmates than those housed
in state facilities. See Figure 3. The capacity of county correctional facilities has

likewise increased so that it now exceeds the capacity of the state prison system. See
Figure 4.
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Inmate Population
State versus County Corrections
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This change is explained in part by the changes in the number of annual new
commitments to the respective state and county systems. State commitments have

declined after reaching a peak in 1990, while county commitments have increased.
See Figure 5.

Fgure5

Annual Commitments
State and County Corrections

Source: Department of Correction.

The nature of sentences to the Department of Correction has also changed in recent years.
In fact, even prior to 1993 and the repeal of G.L. c. 279 § 31 (effective July 1, 1994),
which authorized indeterminate sentences to the state reformatory (Concord), reliance on
the Concord sentence had already begun to decline, accouting for 43.7% of all admissions
to the Department of Correction in 1984, compared to only 8.3% of total admissions in
1994. See Figure 6.
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Annual Commitments to DOC
State and Reformatory Sentences

Source: Department of Correction.

There are significant differences in the types of crimes which result in incarceration
between the two systems. Drug offense commitments continue to escalate in the
counties. In 1994, 2,907 drug offenders were committed to county facilities, 53.2%
more than in 1989. See Figure 7. In contrast, after a substantial increase from 1984
to 1990, the number of state commitments for drug offenses has declined over the last
six years. See Figure 8.

One area in which there has been a decline among commitments to county facilities has
been for OUI charges. From 1990 to 1994, the number of OUI commitments decreased
by 26.1% to a total of 1,887 in 1994, the lowest number of commitments for that crime
since 1982. See Figure 9.
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Drug Offense Commitments to
County Corrections
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OUI Commitments to County Corrections

2687

2555

2500

2118 2076
1980
2000 1 1 1 1 1 1 1 1837

1500

1000 ]

1984 1985 1986 1987 1988 1989 1990 1991 1992 1993 1994

Source: Department of Correction.

There are also significant differences on the basis of gender between the types of crime
committed by those incarcerated. Nearly two-thirds (65.9%) of the DOC male
population in January, 1995, were imprisoned for the commission of a crime against a
person and 18.6% for a drug offense. See Figure 10. In contrast, only 29.1% of
sentenced females had committed a person offense. The largest category of offense
among females was drugs, encompassing 31.5%. See Figure 11. The total number
of committed females has increased by 42.3% between 1989 and 1994. See Figure 12.
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Figure 10

DOC Sentenced Male Population
January 1, 1995
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Figure 11

DOC Sentenced Female Population
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Figure 12

Female Court Commitments to State and

County Corrections
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Probation

Substantial changes have also occurred in the characteristics of those not incarcerated but
rather placed under probation supervision. In 1994, over half (52%) of all offenders
placed on probation (risk/need) had committed a crime against the person, compared to
only 28% of such offenders in 1990. See Figure 13. The probation classification
system demonstrates the increasing supervision requirements of those now placed on
probation (risk/need); 74% are considered to require maximum supervision, up from
49% in 1990. See Figure 14.
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New (Risk/Need) Probationers
Proportion Person Offenders
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Figure 14
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Parole

Concerns about public safety have also produced significant changes in parole policies
in the last four years. In 1990, 69.6% of state inmates who sought parole were granted
release. That number has sharply declined so that only 38.6% petitioners are granted
parole while more than half of the requests are denied, twice the percentage of those
rejected in 1990. See Figure 15.

Paroling Rates for State Inmates:

All Hearings
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Source: Massachusetts Parole Board. Note: “Other Action” includes action pending, no action,
refer to full board, postponed and open reserved.
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Paroling Rates for County Inmates:
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Similar changes have occurred in county paroling rates.  Approvals out-numbered
rejections by 57.7% to 38.5% in 1990. Those percentages have reversed in the
subsequent four years so that in 1994, 51.2% of petitioners were denied release.  See
Figure 16. In addition, increasing numbers of both state and county inmates have
chosen not to seek parole at all.  As a result, 70.0% of eligible state petitioners were
not paroled and 67.9% of eligible county inmates were likewise not released. See
Figures 17 and 18.
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Figure 17

All Parole Eligible State Commitments
Not Paroled

Source: Massachusetts Parole Board.

All Parole Eligible County Commitments
Not Paroled

Source: Massachusetts Parole Board.
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SURVEY OF SENTENCING PRACTICES

Statutory Mandate

General Law Chapter 211E directs the commission to conduct a comprehensive
survey of sentencing practices:

In its development of the sentencing guidelines, the commission shall
conduct an empirical study in order to ascertain, to the extent practical,
a survey of those individuals appearing before the commonwealth’s
criminal courts, and those committed to probation, prison and jail. It
should also include the average sentence imposed for all offenses prior
to the promulgation by the commission of the sentencing guidelines,
and the length of prison terms actually served in those cases.

This section reports on the results of the effort to meet this mandate relative to the
survey of individuals coming before the courts, identifying those committed to
probation, prison, and jail, and estimating average sentences imposed. The next
section discusses the survey of length of time served prepared by the commission.

Methodology

The commission elected to base the survey of sentencing practices on the Court
Activity Record Information (CARI) database maintained by the Office of the
Commissioner of Probation. The commission completed this analysis using a copy of
the database maintained at the Criminal History Systems Board.

The CARI database includes records of all charges arraigned in adult criminal courts
throughout the Commonwealth, including all superior courts, district courts, the
Boston Municipal Court, and U.S. District Courts located within Massachusetts. The
existence of this database afforded the commission with a strategic advantage by
providing a comprehensive, centralized source of information regarding current
sentencing decisions in combination with a comprehensive set of information
regarding a defendant’s adult and juvenile criminal history.

The commission developed a method to analyze the disposition field contained within
the database, in order to identify those charges that resulted in conviction and the
sentences resulting from those convictions.

Conviction Definition. The commission developed a consistent definition of
conviction that was applied throughout the analysis. A sub-set of “words” was
applied to the analysis of the CARI file to indicate convicted charges. Examples of
convicted dispositions are: Guilty Filed; Guilty; Probation; Fine; House of
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Correction Commitment; State Prison Commitment; Split Sentence; and Suspended
Sentence. Examples of dispositions that were not considered convictions are:
Continued Without Finding; Filed (absent a finding of guilty); Dismissed; and Not
Guilty.

Sampling Frame. From the CARI database, the commission selected those charges
reaching final disposition and resulting in conviction during Fiscal Year 1994, or the
period July 1, 1993, through June 30, 1994. This sampling period was selected in
order to ensure the presence of sentencing decisions prior to the enactment of other
features of the truth-in-sentencing law. This selection allowed for a more straight-
forward analysis of sentencing patterns without the complexity of controlling for the
impact of the truth-in-sentencing provisions. Further, the commission was statutorily
directed to consider sentencing patterns absent one of the key provisions of the truth-
in-sentencing law, the repeal of statutory good time.

Sentence Groups. As part of the analysis each convicted charge was assigned
uniquely to one of nine different sentence groups: Life Sentence; State Prison
Sentence; Reformatory Sentence; Split State Prison Sentence; House of Correction
Sentence; Split House of Correction Sentence; Probation; Fine; and Other (usually
Guilty Filed). Additional detail on the method used to assign charges to a sentence
group to select sentence lengths is contained in Appendix C.

Assigning Defendants to an Offense Seriousness Level. Offense titles in the CARI
data base are assumed to reflect the offense of conviction. For each charge in the
defendant’s current sentence and criminal history, the offense, court, type of sentence
and length of sentence imposed are evaluated in order to ensure consistency with this
assumption. In some instances the offense title is adjusted to a more appropriate
level. For example, a charge of rape in district court or a charge of rape with a House
of Correction sentence, is considered to be Indecent Assault and Battery. These
assignments were based on analysis of cases actually appearing in the Department of
Correction or Houses of Correction. When considering juvenile charges, no
distinction by court or sentence type was made. It was assumed that juvenile court
has jurisdiction over all offenses and all dispositions are available for all offenses.

The commission established a policy that the seriousness of the offenses of prior
convictions is important for both the application of the sentencing guidelines and in
the construction of the defendant’s criminal history. The commission developed a
table associating the offenses as they appear in the CARI database with levels of
seriousness as defined by the commission. In making these assignments, the
commission made the following assumptions:
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Level 3 misdemeanors are generally person misdemeanors. Most
misdemeanors in G.L. c. 265, G.L. c. 209A and selected G.L. c. 272
offenses were assigned to the level 3, person misdemeanor category;

Level 1 and level 2 misdemeanors are all non-person misdemeanors.
All other misdemeanors not previously categorized were counted in
this lower misdemeanor category;

For offenses where the commission has assigned staircasing factors,
the offense was assigned to the lowest level among the various
staircasing levels. Exceptions to this rule are detailed in Appendix C;

Where the offense could be categorized in a number of statutory
sections, the section associated with the lowest level of ranking was
selected.

All offense titles in the database were assigned to a chapter and section in the general
laws for purposes of illustrating the offense and penalty structure and were further
assigned to an offense level as indicated by the commission. The ranking always
assumed the lowest offense level, e.g. “larceny” was assumed to be “larceny under
$250”. For those offenses that were staircased, further assumptions were made
regarding the offense seriousness level. These assumptions are detailed in Appendix C.

Selecting a “Lead Charge” per Defendant. From the sample of convicted charges,
the analysis then assigned specific defendants to an offense seriousness level within
the grid model. All cases reaching final disposition on a single date constitute a
“sentencing event”. This event included one to many convicted charges and the
initial conviction and sentencing decisions for each charge within that event. The
sentencing event charges could have been arraigned on diverse dates. Federal court
cases were excluded from the analysis. Individual defendants can appear multiple
times in the sample, but were limited to a single sentencing event during any calendar
quarter.

From all charges disposed of at a “sentencing event” a single charge was designated
the “lead charge” in the following manner. The charges were first ranked according
to sentence group from high to low (Life sentences, other State Prison sentences,
Reformatory sentences, state Split sentences, House of Correction Sentences, House
of Correction Split Sentence, Probation, Fine, and other dispositions). Within a
sentence group, the charge with the longest sentence was selected and within a
sentence length, the charge with the most serious offense level as defined by the
commission was elected. Within an offense level, the docket number assigned would
have determined the charge selected as the lead charge. The method used to assign
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the “lead” charge” is not exactly the same as the method to assign the “governing
offense” under guidelines. The governing offense will always be associated with the
highest offense level. The assignment of “lead charge” incorporated a great deal of
information about past sentencing practices and was not solely based on the offense
seriousness level.

Assigning Defendants to a Criminal History Group. The commission has articulated
the following five level criminal history scale:

E Serious Violent Record
Two or more prior convictions for offenses in level 7 through 9

D Violent or Repetitive Record
One prior conviction for offenses in levels 7 through 9, or
Two or more prior convictions for offenses in levels 5 or 6, or
Six or more prior convictions in levels 3 or 4

C Serious Record
One prior conviction for offenses at levels 5 or 6, or
Three to five prior convictions for offenses in levels 3 or 4

B Moderate Record
One or two prior convictions for offenses in 3 or 4, or
Six or more prior convictions for offenses in levels 1 or 2

A No/Minor Record
One to five prior convictions for offenses in levels 1 or 2, or
No prior convictions of any kind

Of importance in assigning cases to the correct category in the criminal history scale
are classifying both the number of prior convictions and the seriousness of each prior
conviction. In articulating the criminal history scale, the commission has adopted a
number of principles:

e Criminal history should include convicted behavior only
e Prior sentencing patterns do not impact criminal history
e Prior charging patterns do not impact criminal history

Convictions. The commission established a policy that only charges resulting in a
finding of conviction are considered in the construction of a criminal history scale.
The same conviction definition was used for constructing both the current offense
seriousness level as well as setting the appropriate criminal history group.
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Prior Convictions. The commission established a policy that criminal history will
only include those charges which reached a final disposition prior to the disposition
date of the current sentencing event. An assumption was made that for both criminal
history events and for sentencing events, the date of arraignment for a charge is
always on or before the disposition date for the charge. For arraignment events, it
was further assumed that charges are substantially disposed of in order of
arraignment. Figure 19 graphically depicts the relationship between the sentencing
event and those arraignment events included in the criminal history.

Multiple Prior Convictions. In addressing the issue of charging patterns, the
commission adopted a policy that multiple convictions arising from the same incident
should be counted as one prior conviction, based on the most serious offense. The
policy is to count multiple convictions resulting from separate charges as a single
conviction if those charges have the same arraignment date. All cases arraigned on
a single date constitute an arraignment event. An arraignment event includes only
convicted charges, can include charges disposed of on diverse dates, and can include
federal court cases that appear in the CARI file.

Selecting a Lead Charge. From all charges disposed of at an “arraignment event” a
single charge is designated the “lead charge” for purposes of counting criminal
history. The charge with the highest offense seriousness level as defined by the
commission and then within seriousness level, offense with the earliest disposition
date. Further, in order for an arraignment event to count towards the defendant’s
criminal history, the arraignment event must be disposed of prior to the disposition
date of the sentencing event. Each arraignment event counts only once in the
criminal history, regardless of the number of charges disposed of at that event.

There are differences in construction between the sentencing event and the
arraignment event that should be noted. In the sentencing event, the longest sentence
determines the lead charge, and in the arraignment event, the most serious offense (as
defined by the commission) determines the lead charge. For example, a defendant
has two charges disposed of in a single date: Aggravated Rape (filed) and Assault
and Battery by means of a Dangerous Weapon (2-3 years committed). The
sentencing event is defined for the charge with the highest sentence: Assault and
Battery by means of a Dangerous Weapon and the arraignment event is defined for
the charge with the highest offense seriousness level, Aggravated Rape.

Juvenile Criminal History Scale. The commission articulated a policy that juvenile
criminal history can be considered in the construction of the criminal history scale in
certain circumstances. The commission established a number of principles for
considering juvenile criminal history:
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e Adjudications of delinquency for offenses classified in levels 7, 8, and 9 on the
sentencing grid will not lapse, that is they will always be counted for purposes of
criminal history on the sentencing grid regardless of the age of the defendant;

e Other adjudications of delinquency in the juvenile record will not be counted for
purposes of criminal history on the sentencing grid regardless of the age of the
defendant;

e There is no age limit on the age of the juvenile at the time of conviction, all noted
convictions were considered, regardless of the age of the defendant at the time of
the juvenile criminal history or the current age of the adult defendant.

In evaluating the juvenile criminal record the commission followed a set of parallel
assumptions to the adult model:

e only conduct adjudicated delinquent was considered,;

e an incident based approach was applied to counting juvenile adjudications (only
one juvenile adjudication per arraignment event);

e the most serious charge for which the juvenile was adjudicated counts towards the
juvenile criminal history, regardless of the sentence imposed for that adjudication;

Further assumptions used in the construction of the juvenile criminal history model
include: all juvenile criminal history convictions are assumed to precede any adult
criminal history convictions; and there is no constraint on the types of offenses that
can be charged in juvenile courts.

The following types of adjudications were counted toward the juvenile criminal
history: DYS commitments (imposed or suspended), Probation, and Adjudicated
Delinquent/Filed. The following types of adjudications were not considered juvenile
adjudications: “G Filed” or “Fine” with no specific finding of “Adj Del” with the
filing.

Figure 20 graphically depicts the application of juvenile criminal history records in
the construction of the adult criminal record.

64



Report to the General Court

Figure 19 Sentencing Event and Criminal History Event
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Assigning a Case to the Grid. Cases were assigned to one of two groups:

Grid. Includes all cases where the guidelines are expected to be considered,
including those offense currently sentenced under the mandatory provisions of G.L. c.
94C.

Not on Grid. Includes all cases presumed to be sentenced for OUI and firearms
offenses where the sentencing grid will not apply. A number of other different
categories of cases are also included: (1) Many cases are disposed of and convicted
are those where the charge disposed of carries a maximum penalty is other than a
term of imprisonment (e.g. fine or civil penalty). While these cases are disposed of in
both district and superior court, the guidelines model will not apply; (2) A number of
cases are placed in this category where the offense descriptor is extremely broad (e.g.
conspiracies and attempts) and where additional analysis to effect an informed
placement into the grid is required; (3) A number of cases where the underlying data
did not permit placement onto one of the grids. For example, charges disposed of in
district court with no presumed district court jurisdiction, or charges with sentences
above or below presumed statutory penalty structures.

Findings

During Fiscal Year 1994 the survey on sentencing practices identified a total of
97,404 criminal defendant cases reached a final disposition that resulted in a
conviction. Table 2 shows a statistical summary of the survey of sentencing
practices. This table shows the placement of each defendant into one of two principal
categories: sentencing grid and not on sentencing grid. It is estimated that over three-
fourths of all sentencing decisions will be handled by the sentencing grid, an
estimated 73,558 defendant cases. Of those cases not assigned to the grid, a large
number of defendants are convicted for OUI offenses. An estimated 16,270
defendant convictions during the sample period, or approximately 17% of all cases
were for OUI offenses. An estimated 369 defendants were convicted of mandatory
firearms offenses. An estimated 7,207 cases, representing about 7% of the sample
during the period, were not assigned to the grid for other reasons. Most of these cases
resulted from charges that carry a maximum penalty of a fine. A small number of
charges were classified as resulting only in a civil penalty and are excluded from the
table and further analysis.

Table 3 shows the distribution of cases by court level: superior and district. The vast
majority of all cases are disposed of in district courts. Of the cases convicted in the
sample period, 4%, or 4,030, were disposed of in superior court and 96%, or 93,374,
were disposed of in district court. The distribution of cases by court level and grid
also substantially differs. It is estimated that the sentencing grid will apply to 94% of
superior court convictions, in comparison with 75% of district court
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convictions. OUI convictions represent 17% of district court convictions compared
with less than 1% of superior court convictions.

Table 3 also shows the incarceration rate for cases assigned to the grid or not
assigned to the grid by court level. It was estimated that over 21,000 incarceration
sentences were imposed during the sample period. The overall incarceration rate was
22%, that is about one in five convictions result in a sentence of incarceration. The
superior court incarceration rate was 77 % and the district court incarceration rate
was 20%. The incarceration rate was 26% for sentencing grid defendants. For the
sentencing grid, the superior court incarceration rate was higher than the district court
incarceration rate. It was estimated that 88% of all incarcerated defendants will come
from offenses assigned to the grid.

The estimated average sentence lengths for the grid and court level are also included
in the summary table. Estimated sentence lengths are expressed for incarcerated
defendants only and excludes defendants whose sentence length was missing. The
average sentence imposed was 13.6 months. The average sentence in district court
was 6.9 months and the average sentence in superior court was 54.9 months.
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Table 3 Summary of Defendants by Grid Assignment, All Courts

GRID AND SENTENCING SUPERIOR DISTRICT ALL
CHARACTERISTICS COURTS COURTS COURTS
CASES ASSIGNED TO SENTENCING GRID

Number of Convicted Defendants 3,787 69,771 73,558
Number of Incarcerated Defendants 2,944 16,281 19,225
Incarceration Rate 78% 23% 26%
Average Sentence Imposed 55.9 Months 7.1 Months 14.4 Months
CASES NOT ASSIGNED TO SENTENCING GRID

Number of Convicted Defendants 243 23,603 23,846
Number of Incarcerated Defendants 155 2,445 2,600
Incarceration Rate 64% 10% 11%
Average Sentence Imposed 35.6 Mos. 5.5 Mos. 7.3 Mos.
TOTAL

Number of Convicted Defendants 4,030 93,374 97,404
Number of Incarcerated Defendants 3,099 18,726 21,825
Incarceration Rate 7% 20% 22%
Average Sentence Imposed 54.9 Mos. 6.9 Mos. 13.6 Mos.
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Tables 4, 5, and 6 show additional statistical information for those defendants who
were presumed to fall on the sentencing grid. The tables show the number of
defendants estimated in each cell in the grid; the number sentenced to incarceration;
the incarceration rate; and the average sentence imposed.

Most defendants fall in the lowest levels of the grid. In general, the number of
convicted defendants decreases with increasing levels of offense seriousness. For
example, there were an estimated 20,789 defendants convicted of level 3 offenses and
941 defendants convicted of level 6 offenses.

Both the incarceration rate and the average sentence increase with the seriousness of
the offense and the criminal history of the defendant. For example, for defendants
convicted of level 3 offenses the incarceration rate was estimated at 33%. In contrast,
for defendants convicted of level 6 offenses, the incarceration rate was estimated at
87%. Similarly, the average sentence imposed for level 3 offenses was estimated to
be 8.2 months, while the average sentence imposed for a level 6 offense was 60.6
months.

Very few defendants were classified to the highest criminal history group,
repeat/violent records. Of those defendants classified to the highest criminal history
group, not all were currently being sentenced for an offense in the highest level of
seriousness. For example, a defendant in cell 4E could have two prior convictions for
armed robbery and is currently being sentenced for Possession with intent to
Distribute Controlled Substances.

The research method may underestimate the number of defendants in the highest
criminal history group. For staircased offenses the method calls for assigning the
prior convictions to the lower(est) offense seriousness level. For example, all prior
convictions for Armed Robbery were assigned to level 6, thereby underestimating
those that were at level 7 (display of gun). Further, the method did not take into
account the presumption that prior convictions with the same arraignment date
represent a single incident (one prior conviction) may be rebutted and some such
prior convictions may be counted as separate prior convictions.

Table 5 shows the same set of information for superior court cases. Table 6 shows
the same set of information for district court cases (including the Boston Municipal
Court).

Table 7 shows a comparative analysis for all defendants of current sentence length
with proposed guideline ranges and shows the number of defendants sentenced below
the range, within the range, and above the range. For example, in Level 5, Criminal
History Group A, 27 defendants had a sentence under the range, 87 within the range,
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and 15 above the range. The total numbers in this table may be less than the previous
tables due to missing information.

A detailed breakdown of the survey of sentencing practices data is shown in the nine
tables appearing in Appendix C. The tables can be divided into three sections
comprised of three tables each:

e The first section reports on the total number of defendants, the total number of
incarcerated defendants, and the incarceration rate for each level, criminal history
group, and specific offense.

e The second section reports the mean and median sentence for each level, criminal
history group and specific offense.

e The final section compares the current sentence of defendants with proposed
guideline ranges and reports on the number whose sentence is below the range,
within the range, or above the range. This information is also presented for each
level, criminal history group, and specific offense.

Within each section the first table reports the statistical information for all courts; the
second table reports the statistical information for superior courts; and, the third table
reports the statistical information for district courts, including the Boston Municipal
Court.
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Table 4 Summary of Sentencing Grid Defendants by Cell

— CRIMINAI HISTORYGROUP |

ESTIMATE A B C D E TOTAL
Level 9

Number 32 17 10 12 0 71
Incarcerated 32 17 10 12 0 71
Incarceration Rate 100% 100% 100% 100% N.A. 100%
Average Sentence Life Life Life Life N.A. Life
Level 8

Number 91 36 24 32 0 183
Incarcerated 79 35 21 30 0 165
Incarceration Rate 87% 97% 88% 94% N.A. 90%
Average Sentence 117.0 Mos. 127.9 Mos. 127.6 Mos. 173.1 Mos. N.A. 131.0 Mos.
Level 7

Number 89 47 44 52 2 234
Incarcerated 76 39 41 50 2 208
Incarceration Rate 85% 83% 93% 96% 100% 89%
Average Sentence 67.7 Mos. 72.3 Mos. 62.4 Mos. 110.6 Mos. 82.5 Mos. 78.3 Mos.
Level 6

Number 387 202 200 150 2 941
Incarcerated 309 185 181 141 2 818
Incarceration Rate 80% 92% 91% 94% 100% 87%
Average Sentence 58.1 Mos. 57.9 Mos. 58.5 Mos. 71.2 Mos. 114.0 Mos. 60.6 Mos.
Level 5

Number 260 137 103 84 0 584
Incarcerated 141 97 95 74 0 407
Incarceration Rate 54% 71% 92% 88% N.A. 70%
Average Sentence 25.6 Mos. 28.7 Mos. 39.8 Mos. 50.8 Mos. N.A. 34.2 Mos.
Level 4

Number 2091 1321 976 701 7 5096
Incarcerated 1048 866 790 596 6 3306
Incarceration Rate 50% 66% 81% 85% 86% 65%
Average Sentence 15.7 Mos. 17.7 Mos. 20.1 Mos. 26.0 Mos. 28.4 Mos. 19.2 Mos.
Level 3

Number 9227 6026 3272 2252 12 20789
Incarcerated 1430 1997 1760 1483 8 6678
Incarceration Rate 15% 33% 54% 66% 67% 32%
Average Sentence 6.5 Mos. 7.2 Mos. 8.7 Mos. 10.4 Mos. 8.8 Mos. 8.2 Mos.
Level 2

Number 13868 6312 2830 1866 7 24883
Incarcerated 1278 1609 1120 965 2 4974
Incarceration Rate 9% 25% 40% 52% 29% 20%
Average Sentence 5.6 Mos. 5.9 Mos. 7.2 Mos. 8.3 Mos. 4.5 Mos. 6.6 Mos.
Level 1

Number 11979 5563 2147 1078 10 20777
Incarcerated 679 1056 543 317 3 2598
Incarceration Rate 6% 19% 25% 29% 30% 13%
Average Sentence 1.6 Mos. 2.0 Mos. 2.4 Mos. 2.5 Mos. 9.1 Mos. 2.1 Mos.
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Table 5 Summary of Sentencing Grid Defendants by Cell, Superior Courts

CRIMINAL HISTORY GROUP

ESTIMATE A B C D E TOTAL
Level 9

Number 32 17 10 12 0 71
Incarcerated 32 17 10 12 0 71
Incarceration Rate 100% 100% 100% 100% N.A. 100%
Average Sentence Life Life Life Life Life Life
Level 8

Number 91 36 24 32 0 183
Incarcerated 79 35 21 30 0 165
Incarceration Rate 87% 97% 88% 94% N.A. 90%
Average Sentence 117.0 Mos.  127.9 Mos. 127.6 Mos. 173.1 Mos. N.A. 131.0 Mos.
Level 7

Number 89 47 44 52 2 234
Incarcerated 76 39 41 50 2 208
Incarceration Rate 85% 83% 93% 96% 100% 89%
Average Sentence 67.7 Mos. 72.3 Mos. 62.4 Mos. 110.6 Mos. 82.5 Mos. 78.3 Mos.
Level 6

Number 387 202 200 150 2 941
Incarcerated 309 185 181 141 2 818
Incarceration Rate 80% 92% 91% 94% 100% 87%
Average Sentence 58.1 Mos. 57.9 Mos. 58.5 Mos. 71.2 Mos. 114.0 Mos. 60.6 Mos.
Level 5

Number 140 83 87 73 0 383
Incarcerated 98 71 81 70 0 320
Incarceration Rate 70% 86% 93% 96% N.A. 84%
Average Sentence 32.4 Mos. 35.0 Mos. 44.7 Mos. 52.2 Mos. N.A. 40.3 Mos.
Level 4

Number 358 234 186 201 2 981
Incarcerated 289 203 173 196 2 863
Incarceration Rate 81% 87% 93% 98% 100% 88%
Average Sentence 26.2 Mos. 33.6 Mos. 43.8 Mos. 51.4 Mos. 54.0 Mos. 37.6 Mos.
Level 3

Number 277 105 75 65 1 523
Incarcerated 113 67 50 47 1 278
Incarceration Rate 41% 64% 67% 2% 100% 53%
Average Sentence 20.3 Mos. 24.9 Mos. 26.6 Mos. 23.3 Mos. 12.0 Mos. 23.0 Mos.
Level 2

Number 254 84 43 33 0 414
Incarcerated 93 55 30 25 0 203
Incarceration Rate 37% 65% 70% 76% N.A. 49%
Average Sentence 19.2 Mos. 24.9 Mos. 29.4 Mos. 33.4 Mos. N.A. 24.1 Mos.
Level 1

Number 38 7 6 6 0 57
Incarcerated 9 2 5 2 0 18
Incarceration Rate 24% 29% 83% 33% N.A. 32%
Average Sentence 8.6 Mos. 33.0 Mos. 19.5 Mos. 6.0 Mos. N.A. 13.7 Mos.
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Table 6 Summary of Sentencing Grid Defendants by Cell, District Courts
CRIMINAL HISTORY GROUP

ESTIMATE A B C D E TOTAL
Level 9
Number 0 0 0 0 0 0
Incarcerated 0 0 0 0 0 0
Rate N.A. N.A. N.A. N.A. N.A. N.A.
Average Sentence N.A. N.A. N.A. N.A. N.A. N.A.
Level 8
Number 0 0 0 0 0 0
Incarcerated 0 0 0 0 0 0
Rate N.A. N.A. N.A. N.A. N.A. N.A.
Average Sentence N.A. N.A. N.A. N.A. N.A. N.A.
Level 7
Number 0 0 0 0 0 0
Incarcerated 0 0 0 0 0 0
Rate N.A. N.A. N.A. N.A. N.A. N.A.
Average Sentence N.A. N.A. N.A. N.A. N.A. N.A.
Level 6
Number 0 0 0 0 0 0
Incarcerated 0 0 0 0 0 0
Rate N.A. N.A. N.A. N.A. N.A. N.A.
Average Sentence N.A. N.A. N.A. N.A. N.A. N.A.
Level 5
Number 120 54 16 11 0 201
Incarcerated 43 26 14 4 0 87
Rate 36% 48% 88% 36% N.A. 43%
Average Sentence 10.0 Mos. 12.3 Mos. 15.0 Mos. 28.5 Mos. N.A. 12.5 Mos.
Level 4
Number 1733 1087 790 500 5 4115
Incarcerated 759 663 617 400 4 2443
Rate 44% 61% 78% 80% 80% 59%
Average Sentence 12.0 Mos. 13.3 Mos. 13.7 Mos. 13.7 Mos. 11.3 Mos. 13.0 Mos.
Level 3
Number 8950 5921 3197 2187 11 20266
Incarcerated 1317 1930 1710 1436 7 6400
Rate 15% 33% 53% 66% 64% 32%
Average Sentence 5.2 Mos. 6.6 Mos. 8.3 Mos. 10.0 Mos. 8.3 Mos. 7.5 Mos.
Level 2
Number 13614 6228 2787 1833 7 24469
Incarcerated 1185 1554 1090 940 2 4771
Rate 9% 25% 39% 51% 29% 19%
Average Sentence 4.5 Mos. 5.3 Mos. 6.6 Mos. 7.7 Mos. 4.5 Mos. 5.9 Mos.
Level 1
Number 11941 5556 2141 1072 10 20720
Incarcerated 670 1054 538 315 3 2580
Rate 6% 19% 25% 29% 30% 12%
Average Sentence 1.5 Mos. 1.9 Mos. 2.3 Mos. 2.5 Mos. 9.1 Mos. 2.0 Mos.
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SURVEY OF TIME SERVED IN CORRECTIONAL FACILITIES

Statutory Mandate

General Law Chapter 211E directs the commission to consider the length of prison
terms actually served. Further, in developing guideline sentences, the commission
was instructed to ensure that the sentences were not higher only due to the repeal of
statutory good time. As stated in G.L. c. 211E:

(c) In its development of the sentencing guidelines, the commission
shall conduct an empirical study in order to ascertain, to the extent
practical, a survey of those individuals appearing before the
commonwealth's criminal courts, and those committed to probation,
prison and jail. It should also include the average sentences imposed
for all offenses prior to the promulgation by the commission of the
sentencing guidelines, and the length of prison terms actually served in
such cases.

The commission shall not be bound by such average sentences, and
shall independently develop a sentencing range that is consistent with
the purposes of sentencing described in section two; provided,
however, that the commission shall assure that the target sentences
established for each offense shall not be higher than the averages
determined herein, solely because of the discontinuation of sentence
reductions for good conduct.

This document reports on the results of this effort to meet the legislative mandate
relative to surveying the length of prison terms actually served for individuals coming
before the courts. The previous section discussed the survey of sentencing practices
prepared by the commission.

Methodology

The commission received information from the Department of Correction and Houses
of Correction on cases released from correctional facilities during the two year
period, 1992 to 1993. Information was provided to the commission in the best
available format and included submissions from electronic inmate data bases as well
as copies of written reports on admissions and releases from the correctional
facilities. To date the commission staff has completed the two-year analysis of four
county facilities and the Department of Correction.

Sample Period. The commission elected to consider a sample of individuals released
from correctional facilities in calendar year 1992 and 1993. The commission selected
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this sampling period for a number of reasons: a two-year period was selected to
ensure an adequate number of low volume cases for consideration; the sample period
was prior to enactment of the provisions of Chapter 432 and thus time served is
independent of the elimination of statutory good time; and the availability of data
from the Department of Correction was assumed to complete for this sample period.

Estimating Time Served.

First Release. The analysis developed estimates of time served until first release for
those individuals released from state and county correctional facilities. Those
individuals who were re-released as a result of a return as a parole violator were
excluded from the analysis.

Release to the “Street”. The analysis developed estimates of time served until
release to the “street” at the end of a sentence. Excluded from the analysis were those
individuals who were released from a correctional facility and transferred to other
correctional facilities or whose release was otherwise not related to the end of a
sentence. For example, releases due to death or escape were excluded from the
analysis.

Application of the Guidelines. The analysis developed estimates most related to the
application of the guidelines. The guidelines will only apply to those individuals
sentenced to a term of imprisonment and will not apply to those individuals
committed in lieu of payment of a fine. Excluded from the analysis were those
individuals committed in lieu of payment of a fine.

The analysis of time served was also used to relate to individuals serving a specific
sentence associated with a specific offense. Excluded from the analysis were those
individuals who were committed on aggregated sentences. The analysis focused on
those individuals who were committed for a single charge or where those charges
were running concurrently. For the Department of Correction, inmates serving “split”
sentences were identified and excluded from the analysis of time served.

Findings

Department of Correction. During the two year period under consideration, a total of
3,452 inmates were released from DOC facilities to the street for whom time served
estimates were available. This includes 1,832 males or 53.1 % who originally
received a State Prison sentence, and 736 males or 21.3% who originally received a
Reformatory sentence. The release sample also included 884 or 25.6% females who
were originally sentenced to MCI-Framingham. Because female offenders committed
to MCI-Framingham are sentenced with a variety of sentence structures, further
analysis focused primarily on length of stay for males released from DOC facilities,
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and concentrated on males released with MCI-Cedar Junction sentence structures.
Additional tables in Appendix D show estimates of time served by specific offense
and offense seriousness level for those offenses assigned to the sentencing grid.

Table 8 Selected Characteristics of Releases from DOC Facilities

| Gender and Sentence Type Number Percent Average Time Served |
Males
MCI-Cedar Junction Sentence 1832 53.1% 54.2 Months
MCI-Concord Sentence 736 21.3% 34.6 Months
Sub-Total 2568 74.4% 48.6 Months
Females 884 25.6% 9.5 Months
Total 3452 100.0% 38.6 Months

Houses of Correction. During the two year period under consideration, a total of
5,000 individuals were released from the selected four houses of correction for whom
time served was calculated. Of these individuals, 607 or 12.1% were released to
parole supervision and 4,393 or 87.9% were discharged. The average time served for
the entire cohort was 5.3 months. Additional tables in Appendix D show estimates of
time served by specific offense and offense seriousness level for those offenses
characterized to the sentencing grid for house of correction releases.

Table 9 Selected Characteristics of House of Correction Releases, 1992 to 1993

Release Average

Characteristic Number Percent Time Serve
Paroled 607 12.1% 5.7 Months
Discharged 4393 87.9% 5.2 Months
Total 5000 100.0% 5.3 Months

ESTIMATING THE IMPACT OF GUIDELINES ON
CORRECTIONAL RESOURCES

Statutory Mandate
Among other provisions, G.L. c. 211E directed the commission to:

. ration correctional capacity and other criminal justice resources to
sentences imposed, making said rationing explicit, rational and
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coherent, in order to: (a) afford sufficient correctional capacity to
incarcerate violent offenders consistent with paragraph one;

and to develop guidelines based on :

... reasonable offender characteristics taking into account the
offender's character, background, amenability to correction, and
criminal history and the availability of the commonwealth's criminal
justice and public safety resources.. .

In order to measure the impact of the proposed guidelines on required correctional
resources, the commission worked cooperatively with the Department of Correction,
the Parole Board, and the National Council on Crime and Delinquency to customize a
simulation model.

Methodology

The model selected by the commission is the NCCD Prophet Simulation Model, an
interactive microcomputer simulation system. This model was developed by NCCD
in 1982 and has since been used for the purposes of providing a model of prison and
parole systems in a large number of jurisdictions, including: Nevada, Ohio, Michigan,
Tennessee, Virginia, and Kansas. The model has been used by the Massachusetts
Department of Correction for several years.

During the past year, commission staff, DOC staff, and NCCD consultants provided a
significant update and extension of previous applications of the NCCD model to the
Massachusetts criminal justice system. Most notable is the extension of the model to
the county correctional system. During the development process NCCD staff
recommended the development of two distinct modules.

The first is a model that projects DOC and county correctional populations and
includes future estimates of the existing stock population, parole population, and new
admissions streams. The model does not make any assumptions about the impact of
the commission proposal.

The second is a model that allows the commission to measure the impact of the
sentencing grid, stated as a net bedspace requirement resulting from the application of
the guidelines. The commission model is defined by a series of forty-five “ID”
groups, representing the forty-five cells in the sentencing grid. Individual defendants
take on a number of different statuses: incarcerated, discharged, and paroled. The
model allows the commission to set specific assumptions regarding the number of
defendants in each cell, the estimated sentence lengths for each cell, and the
estimated length of stay for each defendant.
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The data used to generate population estimates for the commission were derived from
the survey of sentencing practices, the survey of time served, and several secondary
sources of information, including parole board rates, and estimates of earned good
time. Information on the specific assumptions used in constructing the estimates of
the impact of the commission guidelines are explained in Appendix E.

Findings

Table 10 presents NCCD preliminary estimates of future DOC and county
populations, absent the impact of the implementation of guidelines sentencing. The
model does however take into account such truth-in-sentencing provisions as
elimination of statutory good time and changes in parole eligibility. Current estimates
indicate that the next several years will see substantial increases in both the
Department of Correction and House of Correction sentenced populations. The
figures show projected population levels by jurisdiction rather than physical custody.
Thus, state inmates housed out-of-state or in county facilities are included in DOC
projections. The noted increases are due to two factors: increasing admissions and
increasing lengths of stay.

For the Department of Correction, the lack of sufficient new case information makes
the impact of “truth-in-sentencing” sentences as yet known. NCCD has generated a
series of three projections, ranging from a projection where truth-in-sentencing
sentences generate much longer expected lengths of stay, a middle proposal, and a
third proposal where expected lengths of stay are fairly constant with prior practice.
For Houses of Correction, two scenarios were generated. The first assumes a modest
increase in admissions over the next several years. The second assumes that
admissions will continue to increase at the same high rate as has been the case in
recent years.

Table 10 NCCD Estimates of Future DOC and County Populations

Population at Department of Correction Houses of Correction

End of

Year Scenario 1 Scenario 2 Scenario 3 Scenario 1 Scenario 2
1995 10390 10390 10390 7331 7331
1996 10903 10944 10873 8247 8308
1997 11786 11564 11437 8374 8770
1998 12566 12309 11972 8488 9304
1999 13112 12786 12489 8579 9745
2000 13507 13127 12711 8590 10069
2001 13849 13482 13000 8648 10467
2002 14236 13758 13289 8718 10691
2003 14535 14021 13543 8740 10876
2004 14735 14215 13402 8899 11188

Source: NCCD, Massachusetts DOC Adult Inmate Population Projections, March, 1996.
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The following table shows the estimated impact of guidelines on state inmate
capacity requirements. The table indicates a comparative number of incarcerated
inmates due to new admissions to the correctional population. It assumes that the
guidelines are implemented by the beginning of 1997 and impacts all sentencing
decisions upon implementation. During the first several years, it is estimated that the
guidelines will have a net increase on correctional resource needs, due mainly to
increased incarceration rates and moving those offenders currently sentenced below
guideline ranges up into guideline ranges. By the year 2004, however, it is projected
that guidelines will have almost no impact on overall correctional populations, at
least the correctional population due to new admissions. For comparative purposes
the net impact of the guidelines is compared with scenario-3 DOC projections, which
assume minimal impact on length of stay from current truth-in-sentencing provisions.
It is not currently possible to achieve a full integration of the two models. Future
work should be done to enhance the projection capabilities of the commission.
Additional information is shown in Appendix E for each level and cell within the
grid.

Table 11 Estimated Impact of Guidelines on State Inmate Capacity
Requirements

All Levels

% of DOC

Year End Existing Guidelines Difference Projection
1997 2040 2157 117 1.0%
1998 3640 3998 358 3.0%
1999 4908 5376 468 3.7%
2000 5948 6394 446 3.5%
2001 6757 7097 340 2.6%
2002 7365 7613 248 1.9%
2003 7824 8039 215 1.6%
2004 8287 8251 -36 -0.3%

Table 12 shows the estimated impact on county correctional population due to the
impact of guidelines. In each year of the projection, it is assumed that the impact on
the county population would be negative, that is fewer beds required due to new
admissions and expected length of stay of new admission. The impact was compared
on a percentage basis with the scenario-1 projection, because the commission
projections are based on a flat admissions assumption for both the DOC and the
Houses of Correction. The model currently assumed no impact due to probation
violation rates from intermediate sanctions and assumes a substantial impact due to
relaxed imposition of mandatory sentencing for drug offenders.
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Table 12 Estimated Impact of Guidelines on House of Correction Inmate
Capacity Requirements

All Levels

% of HOC

Year End  Existing Guidelines  Difference  Projection
1997 6864 6767 -97 -1.2%
1998 8056 7778 -278 -3.3%
1999 8089 7854 -235 -2.7%
2000 8217 8016 -201 -2.3%
2001 8165 7884 -281 -3.2%
2002 8140 7868 -272 -3.1%
2003 8179 7926 -253 -2.9%
2004 8189 7849 -340 -3.8%
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SUMMARY

The commission has recommended a comprehensive set of sentencing policies and
guidelines to promote greater fairness, uniformity, and truth in sentencing. The
sentencing guidelines were formulated under a prescriptive approach, aimed at
enhancing the penalties for violent offenders and developing a system of intermediate
sanctions for non-violent offenders. Empirical research on current sentencing
patterns, time presently being served, and prison population projections informed the
guidelines development process. The different perspectives of commission members
and the insights gained from focus groups and public hearings all contributed to the
formulation of a balanced and integrated set of sentencing policies and guidelines.

The process of developing these sentencing policies and guidelines was characterized
by vigorous debate. Commission members advocated articulately and strenuously for
the points of view of their constituencies. As expected, the commission did not reach
unanimity on each point of discussion. However, it is significant that the commission
members, who are required by statute to vote on the sentencing guidelines, did vote
unanimously to adopt the sentencing policies and guidelines and the intermediate
sanction policies and recommendations, as a whole, as set forth in this Report to the
General Court.
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APPENDIX B.
MASSACHUSETTS SENTENCING COMMISSION
SENTENCING FORMS
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Massachusetts Sentencing Commission Guideline Sentence Form (Superior Court)

1. Identification Section

Offender's Name

Offender's Gender

OMale QFemale

Offender's Birthdate

Probation Central File Number

Judge's Name

Offender's Race
QWhite

QBlack OAsian QNative American QUnknown

Offender's Ethnicity
QHispanic QNon-Hispanic

Name of Person Completing Form

Type of Conviction
QBench Trial

QJury Trial

ONeg. Plea

Court

Date of Sentence

1. Criminal History

QNon-neg Plea

Prior Convictions for Level 7, Level 8 or Level 9 Offenses QO None O Two or More
Prior Convictions for Level 5 or Level 6 Offenses Q None Q One Q Two or More

Prior Convictions for Level 3 or Level 4 Offenses QO None QO One or Two Q Threeto Five |Q Six or More

Prior Convictions for Level 1 or Level 2 Offenses Q Zero to Five O Six or More

Final Criminal History Group Q Group A Q GroupB Q GroupC

Ill. Severity of Instant Offense

Name of Offense No.1

Name of Offense No.2

Chapter and Section Guidelines Level

Chapter and Section

Guidelines Level

Docket Number: Date of Offense:

Docket Number:

Date of Offense:

Staircasing Factor

Staircasing Factor

A&B with DW: QNo/Minor Injury  OModerate Injury QSignificant Injury  JA&B with DW: QNo/Minor Injury QOModerate Injury QSignificant Injury
Armed Robbery: QONo Gun QDisplay Gun Armed Robbery: QONo Gun QDisplay Gun
Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000 Larceny: QUnder $10,000 0$10,000-$50,000 QOver $50,000
Manslaughter: QVoluntary Qinvoluntary Manslaughter: QVoluntary Qinvoluntary
Breaking & Entering: QODwelling ONon-Dwelling Breaking & Entering: QDwelling QONon-Dwelling
Sentence Imposed: Sentence Imposed:
Q State Prison Sentence NLT Mos. NMT Mos.] O  State Prison Sentence NLT Mos NMT Mos.
O House of Correction Sentence NLT Mos. NMT Mos.] O House of Correction Sentence NLT Mos NMT Mos.
Intermediate Sanctions Sentence Imposed: Intermediate Sanctions Sentence Imposed:
O Probation Mos. O Single Charge # Charges O Probation Mos. O Single Charge  # Charges
Q Level | O Concurrent O Level | Q Concurrent
Q Level Il 0 Consecutive Q Level Il 0 Consecutive
Q Level 1l QO Level 1l
Q Level IV Q Level IV
Q Restitution $ Q Restitution $
Q Fine $ Q Fine $
Q Filed Q Filed
Note: Use additional forms if more than two charges.
V. Aggravating/Mitigating Factors Related to Departure
O Departure
Signature of Judge Date:

PLEASE RETURN TO HONORABLE ROBERT A. MULLIGAN, C/O MA SENTENCING COMMISSION, 100 CAMBRIDGE STREET, ROOM 902, BOSTON, MA 02202



Massachusetts Sentencing Commission Guideline Sentence Form (Superior Court)

(continued)

Offender's Name

Judge's Name

Court

Date of Sentence

Additional Offense(s)

Probation Central File Number

Name of Offense No.3

Name of Offense No.4

Chapter and Section

Guidelines Level

Chapter and Section

Guidelines Level

Docket Number:

Date of Offense:

Docket Number:

Date of Offense:

Staircasing Factor

Staircasing Factor

A&B with DW: QNo/Minor Injury  QModerate Injury QSignificant Injury  JA&B with DW: QNo/Minor Injury QModerate Injury QSignificant Injury
Armed Robbery: QNo Gun QDisplay Gun Armed Robbery: ONo Gun QDisplay Gun

Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000 Larceny: QUnder $10,000 0$10,000-$50,000 QOver $50,000
Manslaughter: QVoluntary Qinvoluntary Manslaughter: QVoluntary Qinvoluntary

Breaking & Entering: QODwelling QONon-Dwelling Breaking & Entering: QDwelling QONon-Dwelling

Sentence Imposed: Sentence Imposed:

Q State Prison Sentence NLT Mos. NMT Mos.| O  State Prison Sentence NLT Mos NMT Mos.
Q House of Correction Sentence NLT Mos. NMT Mos.] O House of Correction Sentence _ NLT Mos __ NMT Mos.

Intermediate Sanctions

Q Probation
QO Level |

Q Level Il
O Level 1l
Q Level IV

Mos.

Sentence Imposed:

Q Concurrent
O Consecutive

No. of Charges

Q Restitution $
Q Fine $
Q Filed

Intermediate Sanctions

Q Probation
O Level |

Q Level Il
O Level lI
Q Level IV

Mos.

Sentence Imposed:

Q Concurrent
O Consecutive

No. of Charges
Q Restitution $

Q Fine $
Q Filed

Name of Offense No.5

Name of Offense No.6

Chapter and Section

Guidelines Level

Chapter and Section

Guidelines Level

Docket Number:

Date of Offense:

Docket Number:

Date of Offense:

Staircasing Factor

Staircasing Factor

A&B with DW: QNo/Minor Injury  OModerate Injury QSignificant Injury  JA&B with DW: QNo/Minor Injury QOModerate Injury QSignificant Injury
Armed Robbery: ONo Gun QDisplay Gun Armed Robbery: QONo Gun QDisplay Gun

Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000 Larceny: QUnder $10,000 0$10,000-$50,000 QOver $50,000
Manslaughter: QVoluntary Qinvoluntary Manslaughter: QVoluntary Qinvoluntary

Breaking & Entering: QDwelling QONon-Dwelling Breaking & Entering: QDwelling QONon-Dwelling

Sentence Imposed: Sentence Imposed:

Q State Prison Sentence NLT Mos. NMT Mos. 0  State Prison Sentence NLT Mos NMT Mos.
O House of Correction Sentence NLT Mos. NMT Mos.] O House of Correction Sentence _ NLT Mos __ NMT Mos.

Intermediate Sanctions

Sentence Imposed:

Intermediate Sanctions

Sentence Imposed:

Q Probation Mos. Q Concurrent Q Probation Mos. Q Concurrent
Q Level | QO Consecutive Q Level | 0 Consecutive
Q Level Il Q Level Il
Q Level Il No. of Charges Q Level lll No. of Charges
Q Level IV Q Level IV
Q Restitution $ U Restitution $
Q Fine $ Q Fine $
Q Filed Q Filed
Signature of Judge Date:

PLEASE RETURN TO HONORABLE ROBERT A. MULLIGAN, C/O MA SENTENCING COMMISSION, 100 CAMBRIDGE STREET, ROOM 902, BOSTON, MA 02202
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Massachusetts Sentencing Commission Guideline Sentence Form (District Court)

1. Identification Section

Offender's Name

Offender's Gender
OMale QFemale

Offender's Birthdate

Probation Central File Number

Judge's Name

Offender's Race
QWhite  OBlack QAsian QONative American QUnknown

Offender's Ethnicity
OHispanic ONon-Hispanic

Name of Person Completing Form

Type of Conviction

QBench Trial QJury Trial ONeg. Plea

Court

Date of Sentence

IIl. Criminal History

ONon-neg Plea

Prior Convictions for Level 7, Level 8 or Level 9 Offenses QO None QO Two or More
Prior Convictions for Level 5 or Level 6 Offenses QO None Q One Q Two or More

Prior Convictions for Level 3 or Level 4 Offenses O None O One or Two QO Threeto Five [Q Six or More

Prior Convictions for Level 1 or Level 2 Offenses Q Zero to Five Q Six or More

Final Criminal History Group O Group A O GroupB Q GroupC O GroupD O GroupE

Ill. Severity of Instant Offense

Name of Offense No.1

Name of Offense No.2

Chapter and Section

Guidelines Level

Chapter and Section

Guidelines Level

Docket Number:

Date of Offense:

Docket Number:

Date of Offense:

Staircasing Factor

Staircasing Factor

A&B with DW: QNo/Minor Injury  OModerate Injury QsSignificant Injury  JA&B with DW: QNo/Minor Injury OModerate Injury  QSignificant Injury
Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000 Larceny: QUnder $10,000 0$10,000-$50,000 QOver $50,000
Breaking & Entering: QODwelling QONon-Dwelling Breaking & Entering: QDwelling QONon-Dwelling
Sentence Imposed: Sentence Imposed:
O House of Correction Sentence NLT Mos. NMT Mos.] O  House of Correction Sentence NLT Mos NMT Mos.
Intermediate Sanctions Sentence Imposed: Intermediate Sanctions Sentence Imposed:
Q Probation Mos. O Single Charge # Charges Q Probation Mos. Q Single Charge  # Charges
Q Level | Q Concurrent Q Level | Q Concurrent
Q Level Il O Consecutive Q Level Il Q Consecutive
Q Level Nl Q Level 1Nl
Q Level IV O Level IV
Q Restitution $ Q Restitution $
Q Fine $ Q Fine $
Q Filed Q Filed
Note: Use additional forms if more than two charges.
1IV. Aggravating/Mitigating Factors Related to Departure
QO Departure
Signature of Judge Date:

PLEASE RETURN TO HONORABLE ROBERT A. MULLIGAN, C/O MA SENTENCING COMMISSION, 100 CAMBRIDGE STREET, ROOM 902, BOSTON, MA 02202



Massachusetts Sentencing Commission Guideline Sentence Form (District Court)

(continued)

Offender's Name

Judge's Name

Court

Date of Sentence

Additional Offense(s)

Probation Central File Number

Name of Offense No.3

Name of Offense No.4

Chapter and Section

Guidelines Level

Chapter and Section

Guidelines Level

Docket Number:

Date of Offense:

Docket Number:

Date of Offense:

Staircasing Factor

Staircasing Factor

A&B with DW: QONo/Minor Injury  OModerate Injury QSignificant Injury  JA&B with DW: QNo/Minor Injury QOModerate Injury QSignificant Injury
Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000 Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000
Breaking & Entering: QDwelling QONon-Dwelling Breaking & Entering: QDwelling QONon-Dwelling

Sentence Imposed: Sentence Imposed:

O House of Correction Sentence NLT Mos. NMT Mos.| Q0 House of Correction Sentence NLT Mos NMT Mos.

Intermediate Sanctions

O Probation Mos.
Q Level |

O Level Il

Q Level Nl

O Level IV

Sentence Imposed:

O Concurrent
0 Consecutive

No. of Charges

Q Restitution $
Q Fine $
Q Filed

Intermediate Sanctions

O Probation Mos.
Q Level |

O Level I

Q Level 1Nl

O Level IV

Sentence Imposed:

Q Concurrent
0 Consecutive

No. of Charges

Q Restitution $
Q Fine $
4 Filed

Name of Offense No.5

Name of Offense No.6

Chapter and Section

Guidelines Level

Chapter and Section

Guidelines Level

Docket Number:

Date of Offense:

Docket Number:

Date of Offense:

Staircasing Factor

Staircasing Factor

A&B with DW: QONo/Minor Injury  OModerate Injury QSignificant Injury  JA&B with DW: QNo/Minor Injury OModerate Injury  QSignificant Injury
Larceny: QUnder $10,000 0%$10,000-$50,000 QOver $50,000 Larceny: QUnder $10,000 0$10,000-$50,000 QOver $50,000
Breaking & Entering: QDwelling QONon-Dwelling Breaking & Entering: QDwelling QONon-Dwelling

Sentence Imposed: Sentence Imposed:

O House of Correction Sentence NLT Mos. NMT Mos.] O  House of Correction Sentence NLT Mos NMT Mos.

Intermediate Sanctions

Sentence Imposed:

Intermediate Sanctions

Sentence Imposed:

O Probation Mos. O Concurrent Q Probation Mos. Q Concurrent
Q Level | 0 Consecutive Q Level | 0 Consecutive
QO Level lI O Level Il
Q Level 1Nl No. of Charges Q Level Il No. of Charges
O Level IV O Level IV
0 Restitution $ Q Restitution $
Q Fine $ Q Fine $
Q Filed Q Filed
Signature of Judge Date:

PLEASE RETURN TO HONORABLE ROBERT A. MULLIGAN, C/O MA SENTENCING COMMISSION, 100 CAMBRIDGE STREET, ROOM 902, BOSTON, MA 02202
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Massachusetts Sentencing Commission

Additional Methodological Notes

This section provides some additional details of the methodology utilized by the
commission not covered in the body of the report including definitions of terms. The
second part of this appendix presents detailed tables of the results of the survey of
sentencing practices.

Cases Selected for Analysis. The parsing method identified the date of disposition for
the individual case record. This is the date preceding the first disposition and
conviction for the case. The cases selected for analysis are those cases which reached
an initial disposition during a selected time frame.

Sentencing Hierarchy. In some instances an individual arraignment may be subject to
multiple sentences. For example, a fine may be given in conjunction with a house of
correction sentence. For purposes of this analysis, the following hierarchy was
applied to developing sentencing groups:

Split Sentence Department of Correction

Split Sentence House of Correction

Department of Correction - State Prison or Reformatory Sentence
House of Correction Sentence

Probation Sentence

Fine Sentence

No Sentence

Initial Sentence. Because the sentencing guidelines will be initially used for initial
sentencing decisions, the analysis focuses on the initial sentence given for a particular
charge. Therefore, a charge that was originally sentenced to a fine and subsequently
resulted in a commitment to a house of correction in lieu of payment of the fine is
treated as a fine sentence. Similarly, those individuals who are committed to a state
or county correctional facility as a result of a probation violation are considered to be
initially sentenced to a term of probation supervision.

Sentencing Event. The sentencing event represents that event at which a charge, or
group of charges, reached final disposition. An individual defendant can have
multiple sentencing events during any sampling time period. One or more charges
can be included in a sentencing event. One or more courts can be included in a
sentencing event. As currently defined, a sentencing event occurs on a single calendar
day.

Sampling Time Period. The sampling time period is any period of time defined by the
particular analysis.



Report to the General Court

Disposed Charges. Only those charges that were disposed of during the sampling
time period are included in the sentencing event. The arraignment date of the charge
was not used as a basis for selecting cases for analysis of the sentencing event. The
date at which a determination of conviction / non-conviction was initially entered for
the charge was used and is referred to as the disposition date.

Convicted Dispositions. Only those charges that were disposed of with a result of
conviction during the sampling time period were included in the sentencing event.
Charges that were excluded from the analysis are:

e Charges that were disposed of with a result other than conviction during the
sampling time period;

e Charges that were pending during the sampling time period; and,

e Charges that were arraigned during the sampling period but which were disposed
of after the sampling period.

Federal Courts. Federal district courts from Massachusetts are generally included as
a part of the database. These dispositions were not included in defining the sentencing
event, even if the charge was disposed of and resulted in a conviction during the
sampling period.

Sentence Group. A unique sentence group was assigned to each convicted charge. It
is possible that individual charges could result in more than one condition applied.
For example, a sentence of incarceration might also be accompanied by a fine. A
“split” sentence includes a term of incarceration along with a term of probation
supervision. In all cases, the charge was assigned to a unique sentence group in a
hierarchical fashion as outlined below:

Life sentence

Split State Sentence

State Prison Sentence

Reformatory Sentence

Split House of Correction Sentence
House of Correction Sentence
Probation Sentence

Fine Sentence

Other Sentence

Life Sentences. Life sentences appear as a separate sentence group from the state
prison category. A life sentence was any disposition in which the word “life” appears.
There were two charges involving a single defendant where a life sentence was given
with a lesser term of years to be served, that is a split sentence. These two

C-3



Massachusetts Sentencing Commission

charges were included as life sentences. For purposes of calculating average sentence
length, lifers were included in the calculation with an estimated length of sentence of
270 months or 22-1/2 years.

Split Sentences. Split sentences are characterized by a sentence that includes both a
term of incarceration, the split portion, and a suspended sentence. Split sentences
were defined as those dispositions with one or more split sentence words as defined in
the vocabulary table (other than life sentences). A further distinction was made
between split sentences to be served at the DOC and split sentences to be served at
houses of correction.

State Split Sentences

e split sentence with a minimum suspended term;

e split sentences with a maximum suspended term of more than 30 months;

e split sentences with no minimum or maximum term but convicted at a
superior court.

County Split Sentences

e Split sentences with no minimum suspended term

e Split sentences with a maximum suspended term of 30 months or less;

e Split sentences with no minimum or maximum term but convicted in a
lower court.

State Sentences. State sentences were those sentences with one or more valid
incarceration words with the following additional characteristics:

State prison sentences

e Minimum term of incarceration of any length or

e Maximum term of incarceration of greater than 30 months

e One or more words specifying a state sentence with no minimum or
maximum sentence length

State Reformatory sentences
e No minimum term of incarceration and
e Maximum term of incarceration greater than 30 months

House of Correction Sentences. House of correction sentences were those sentences
with one or more valid incarceration words with the following additional
characteristics:

e No minimum term of incarceration and

e Maximum term of incarceration of 30 months or less



Report to the General Court

Sentence Length. For each incarcerative sentence group, a sentence length was
selected as shown below:

Life Life

State Prison Minimum sentence length
Reformatory Maximum sentence length
House of Correction Maximum sentence length
Split Sentence Split portion of the sentence

In the analysis, sentence length is expressed in months and was derived using the
following formula: [sentence-length-years * 12] + [sentence-length-months] +
[sentence-length-days / 30]. The minimum sentence length was selected for state
prison sentences because this will most closely resemble the sentence length set under
guidelines. During the time period under study (Fiscal Year 1994) parole eligibility
was set at one-third or two-thirds of the state prison minimum sentence length and
therefore is a valid predictor of expected length of stay. Under guidelines the
minimum sentence will be the parole eligibility date and will be automatically set at
two-thirds of the maximum sentence length.

When calculating average sentence length, cases with missing information and
Reformatory sentences were excluded from the analysis. Very few Reformatory
sentences were given during the sample period under analysis. The nominal sentence
length of a Reformatory sentence is much longer than expected time to serve and
therefore was not considered a valid predictor of expected length of stay for use in
constructing guideline sentences. Reformatory sentences are included in the
calculation of incarceration rates and are used to establish the lead charge for the
purposes of selecting the sentencing event.

Lead Charge. Within a unique sentencing event, a single conviction is assigned to
the category of “lead” charge using the following conventions:
e Within a given disposition date, the type of sentence in which the
conviction resulted is ranked according to the following categories:
Life Sentences
State Prison sentence
State Reformatory sentence
Split State Prison sentence or Split Reformatory Sentence
House of Correction Sentence
Split House of Correction Sentence
Probation Sentence
Fine Sentence
Other Sentence



Massachusetts Sentencing Commission

e Within a given sentence category, the charge is further ranked according to
sentence length;

e Within a given sentence category and sentence length, the docket number
is used to rank charges.

e Longest sentence length within group (5 years)

Estimating Grid Placement for Staircased Offenses. The analysis employed the
following assumptions in placing staircased offenses in the grid:

Manslaughter Level 8 State Prison and Reformatory Sentences
Level 6 House of Correction Sentences
Armed Robbery Level 7 All indicating use of gun

Random assignment of remaining cases such
that 25% of armed robbery cases are
assigned to level 7

Level 6 75% of all cases
A&B w/DW Level 6 Superior Court cases sentenced to DOC
Level 4 Superior Court cases sentenced to HOC
Level 4 District Court cases - top 25% of sentence length
Level 3 District Court cases - lower 75% of sentence length
Larceny/RSG Level 4 Cases sentenced to DOC
Level 2 Cases sentenced to HOC
Vehicular Homicide  Level 4 Cases sentenced to HOC
Level 4 Non-OUI cases sentenced to DOC
Level 6 OUI cases sentenced to DOC

Estimates were made from survey of sentencing practices and should be
supplemented with analysis of case histories of sample defendants.

Statistical Presentation of Survey Results

The following nine tables present additional detailed information from the Survey of
Sentencing Practices.
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APPENDIX E.
MASSACHUSETTS SENTENCING
COMMISSION

ESTIMATING THE IMPACT OF
GUIDELINES ON CORRECTIONAL POPULATION
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Assumptions Used in Applying the NCCD Prophet Model

In order to estimate the impact of proposed guidelines, the commission estimated the
impact on correctional resources of a cohort of admissions sentenced under existing
sentencing practices and compared that impact to a similar cohort of admissions
sentenced under guidelines. The difference in the two estimates is attributed to the
impact of the guidelines. This appendix explains the method used to derive these
estimates.

Existing Sentencing Estimates.

Sentence Length Estimates. Estimates of sentence length under existing sentencing
were derived from the survey of sentencing practices. Using the methodology
outlined under that section of the report, incarcerated defendants were identified and
placed into an appropriate offense seriousness level and criminal history category on
the grid. The most appropriate sentence length was assigned based on the type of
sentence imposed for the defendant:

Type of Sentence Imposed Sentence Length Estimate Used
Life Sentence Life sentence estimate

State Prison Sentence Minimum sentence

Reformatory Sentence Maximum sentence

State Prison Split Sentence Split portion of sentence

House of Correction Sentence Maximum sentence

House of Correction Split Sentence Split portion of sentence

Length of Stay Estimates. Estimates of length of stay were derived by comparing
observed sentence lengths for new admissions from the survey of sentencing practices
and applying an expected proportion of sentence served derived from the survey of
time served. Estimates of proportion of sentence served for state prison split
sentences was assumed from the application of statutory good time towards the split
portion of the sentence. Defendants were classified according to sentence group and
further classified according to specific offense type or sentence length type in order to
derive reasonable estimates of expected length of stay under existing sentencing.
Consistent with other presentations of sentence length, Reformatory sentences were
not included in the length of stay analysis, due to the low number of observed cases
and the lack of clear relationship between nominal sentence length and expected
length of stay.
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Sentence Type and Estimated

Sentence Length Length of Stay
State Prison, life sentence 1.000 of life estimate
State Prison 2/3rds with good time 0.853 of minimum
State Prison 2/3rds w/o good time 1.075 of minimum
State Prison 1/3rds non-mandatory drug offense 0.616 of minimum
State Prison 1/3rds other than drug offense 0.714 of minimum
State Prison other offenses 1.000 of minimum

Department of Correction mandatory drug offense  1.000 of minimum

Reformatory Excluded from LOS
State Prison split sentence - <4 months 1.000 of split portion
State Prison split sentence - >= 4 months 0.917 of split portion
State Prison split sentence - >= 12 months 0.833 of split portion
State Prison split sentence - >= 24 months 0.750 of split portion
State Prison split sentence - >= 36 months 0.667 of split portion
State Prison split sentence - >= 48 months 0.583 of split portion

House of Correction sentence 2 months or more 0.770 of maximum
House of Correction sentence under 2 months 0.896 of maximum
House of Correction mandatory drug offenses 1.000 of maximum
House of Correction split sentence >=2 months 0.770 of maximum
House of Correction split sentence < 2 months 0.896 of maximum

Guidelines Sentencing.

Sentence Length Estimates. Estimates of placement of sentence within guideline
ranges were made in consultation with NCCD. For each defendant, an assumed
sentence under guidelines was applied. In general, the approach taken was to allow
observed data from the survey of sentencing practices to inform the estimates of the
placement of defendants within the grid and further to inform estimates of expected
sentence length under guidelines.

An individual whose current sentence falls within the range is assumed to maintain
the same sentence length.

An individual whose current sentence falls below the range is assumed to be

sentenced at the lowest end of the range. However, an individual whose current
sentence falls at a level more than half the lower end of the range or 36 months less
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than the lower end of the range, whichever is more, is assumed to be a downwards
departure and the sentence under guidelines is assumed to fall midway between the
lower end of the range and the current sentence level.

In general, an individual whose current sentence falls above the range is assumed to
be sentenced at the upper end of the range. However, an individual whose current
sentence falls at a level more than twice the top end of the range or 36 months over
the top end of the range, whichever is less, is assumed to be an upwards departure and
the sentence under guidelines is assumed to fall midway between the upper end of the
range and the current sentence level.

Individuals with a current sentence of life were assumed to maintain that same
sentence length, regardless of the cell placement;

Individuals in the Intermediate Sanction (Green) zone were assumed to take on the
sentence currently given.

An individual who is sentenced for an offense that carries a non-mandatory minimum
term of imprisonment and that minimum term of imprisonment is above the
applicable range is assumed to be sentenced at the minimum term of imprisonment.
This applies to the following specific offenses:

Armed Assault in a Dwelling 120 months
Armed Burglary 120 months
Indecent A&B Retarded (DOC Sentence) 60 months
Inducing Minor to Prostitution 36 months
Intimidation 30 months
A&B to Collect Loan 60 months

In general, an individual is assumed to be retained within the same jurisdiction as
under existing sentencing. An individual who was originally sentenced to the House
of Correction, but whose expected maximum sentence under guidelines is over 30
months is assumed to be retained within the House of Correction jurisdiction with a
30 month sentence. An individual who was originally sentenced to the Department of
Correction, but whose expected maximum sentence under guidelines is under 12
months is assumed to be retained within the Department of Correction jurisdiction
with a 12 month sentence.

The minimum sentence length was assumed to be 2/3rds of the maximum sentence
length for all guidelines sentences.
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Length of Stay Estimates. Under guidelines, it was assumed that expected length of
stay is influenced by three factors: sentence length, earned good time credits, and
probability of parole release.

Earned Good Time. It was assumed that earned good time reduces both the minimum
and the maximum sentence under guidelines along with the parole eligibility date. An
average of 3.0 days per month was assumed for all defendants, with a range of 0.0
days to 7.5 days. Estimates of earned good time were provided by the Department of
Correction.

Parole Release Rates. A probability of parole release was estimated for Department
of Correction and House of Correction sentences. This probability of parole release is
different from a parole grant rate, in that it takes into consideration both the
proportion of defendants who waive parole hearings and the proportion who are not
eligible for parole due to sentence length considerations. For purposes of this analysis,
a parole release date (minimum sentence) was calculated for all defendants. It was
assumed that no guidelines defendants would be ineligible for parole consideration
due to mandatory restrictions.

For Department of Correction sentenced defendants, the probability of a parole
release at the first hearing was estimated at 25.0% and for second and subsequent
hearing at 12.5%. Recent information from the parole board indicates that 30% of the
DOC inmates are heard by and receive a positive result from parole, at first or
subsequent hearings. It is estimated that all DOC inmates on the main grid will be
eligible for a parole hearing. It is estimated that most DOC inmates will have the
opportunity for a second or subsequent parole hearing.

For House of Correction sentenced defendants, the probability of a parole release at
first hearing was estimated at 14.0% and for second and subsequent hearings at
14.0%. The study of time served at Houses of Correction indicated that 14% of the
sample sentenced for grid offenses were released to parole supervision. Recent
information from the Parole Board indicates about 30% of the parole eligible inmates
are heard and granted a parole (at all hearings). Commission estimates of the
proportion of parole eligibles is about 72%, that is sentences of 2 months or more, and
that 28% of the house of correction population is parole ineligible, with a sentence of
under 2 months. It is assumed that very few house of correction inmates will receive
a second or subsequent consideration for a parole hearing.

For both Department of Correction and House of Correction sentenced defendants,

the average wait time between hearings was assumed to be 12 months, with no
variation around this mean.
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Assumption Regarding Offenses Not Assigned to the Grids. It is assumed that there
will be no changes in sentence length or incarceration rates based on those defendants
who were not assigned to the sentencing grid (OUI, firearms, etc.).

Assumption Regarding Mandatory Drug Offenders. Mandatory drug offenders were
divided into three sub-categories and a different set of assumptions were applied to
each of the three sub-groups:

Group 1: Recommended Placement within the Discretionary Zone

It was assumed that judges would opt to depart below the mandatory minimum
sentence for 100% of the defendants in the discretionary zone.

It was assumed that the incarceration rate for these defendants would be equivalent to
the empirically observed incarceration rates for non-mandatory offenders in the same
cell. For example, if non-mandatory offenders in Cell 5A had an observed
incarceration rate of 65%, then it was assumed that 35% of the mandatory offenders
in the cell would not be incarcerated under guidelines. A separate incarceration rate
was derived for superior court cases and district court cases for each cell in the
discretionary zone. The superior court incarceration rate was applied to those
defendants sentenced to the DOC and the district court incarceration rate was applied
to those defendants sentenced to houses of correction.

It was assumed that the average sentence imposed for those defendants incarcerated
would be the equivalent of the empirically observed average sentence for non-
mandatory offenders in the same cell, where that empirically observed average was
within the recommended guideline range. For example, if non-mandatory offenders
in Cell 4A had an observed average sentence of 15 months, then it was assumed that
on average all of the mandatory offenders in the cell would receive a sentence of 15
months. A separate estimate of average sentence length was derived for Department
of Correction and House of Correction defendants.

It was assumed that the average sentence imposed for those defendants incarcerated
would be the equivalent of the top end of the guidelines range where the empirically
observed average sentence for non-mandatory offenders was within 36 months or
twice the top of the range, whichever was less. For example, if the empirically
observed average sentence for non-mandatory defendants in cell 4A was 35 months,
then it was assumed that on average all of the mandatory offenders in the cell would
receive a sentence of 30 months. A separate estimate of average sentence length was
derived for Department of Correction and House of Correction defendants.
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It was assumed that under guidelines, these defendants would receive a parole
eligibility date, and would exhibit the same paroling rate and earned good time rate as
other offenders in the same jurisdiction.

Group 2: Recommended Placement within the Incarceration Zone
Criminal History Groups A and B

It was assumed that judges would opt to depart below the mandatory minimum
sentence for 100% of the defendants in the incarceration zone with criminal history
groups A or B.

It was assumed that judges would opt for a sentence to incarceration for 100% of the
defendants where there was a departure below the mandatory minimum.

For defendants in this group, the observed mandatory sentence was compared to the
guideline range for the applicable cell. The same set of assumptions were applied to
this sentence as was applied for non-mandatory defendants. For example, a sentence
currently within the range was assumed to remain within the range. Mandatory
sentences within 36 months or 100% of the top of the range were assumed to go to the
top of the range, and mandatory sentences within 36 months or 50% of the low end of
the range were assumed to go to the bottom of the range. Mandatory sentences
beyond those limits were assumed to be upwards or downwards departures as was
assumed for non-mandatory defendants.

It was assumed that under guidelines, these defendants would receive a parole
eligibility date, and would exhibit the same paroling rate and earned good time rate as
other offenders in the same jurisdiction.

Group 3: Recommended Placement within the Incarceration Zone
Criminal History Groups C, D, and E

It was assumed that judges would opt to depart below the mandatory minimum
sentence for 0% of the defendants in the incarceration zone for criminal history
groups C, D, and E.

Because no change in sentencing patterns were assumed for this group, no additional
assumptions were made regarding impact.

Estimates Regarding Incarceration Rates. The following assumptions were
incorporated regarding changes in incarceration rates under guidelines:

E-7



Massachusetts Sentencing Commission

Incarceration (Red) Zone
Increases in Incarceration Rates Up to the Following Levels.
No decreases in observed incarceration rates are assumed.
Cell 8A and 7A 90%

Cell 8B and 7B 92%
Cell 8C and 7D 94%
Cell 8D and 7D 96%
Cell 8E and 7E 98%
Cell 6A 85%
Cell 6B 90%
Cell 6C 92%
Cell 6D 94%
Cell 6E 96%
Cell 5C 85%
Cell 5D 90%
Cell 5E 95%
Cell 4D 85%
Cell 4E 90%

Discretionary (Yellow) Zone
2.5% decrease in admissions
This assumes as much as a 5% decrease in admissions,
with a 50% failure rate for intermediate sanctions
Intermediate Sanction (Green) Zone
5.0% decrease in admissions
This assumes as much as a 10% decrease in admissions,
with a 50% failure rate for intermediate sanctions

On average the previous estimates of length of stay were assumed for the revised
cohort. Analysis indicates that changes in estimated average sentence length would
be minimal even if all incarcerated and de-carcerated defendants were assumed to
take on the minimum sentence length.

General Assumptions

Gender Assumptions. Male and female defendants are assumed to have the same
treatment for all assumptions. Female defendants were assigned to a sentence group
according to sentence structure, regardless of the physical custody assigned to that
defendant. That is, female defendants receiving a House of Correction sentence who
were actually confined at MCI-Framingham, a Department of Correction facility,
were considered as House of Correction jurisdiction.

E-8



Report to the General Court

Missing Information. Cases with missing information were assumed to be distributed
in the same manner as cases with known information.

Statistical Presentation of Modeling Results

The following two tables show a statistical breakdown of the estimated change in
correctional resources for each cell within the sentencing grid. Table 24 show
estimates for the Department of Correction and Table 25 shows estimates for Houses
of Correction.
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Table 26
Community-Based Programs/Services:
Availability and Need for Expansion/Development

Respondents Reporting Need for Expansion/
Service Available® Development’

No. of % of Total No. of Average
Type of Service/Program Respondents | Respondents | Respondents Rating
Certified Battering Program 45 421 (41) 4.4
Intensive Parole Supervision 13 12.1 (11) 44
Drug/Alcohol Testing 53 495 (47) 4.3
Sex Offender Program 35 32.7 (33) 4.2
Drug/Alcohol Abuse Services 70 65.4 (63) 41
Domestic Abuse Program 42 39.3 (36) 4.1
Residential/Housing Services 21 19.6 (20) 41
Vocational/Job Training 41 38.3 (40) 4.1
Women's Programs 40 374 (33) 41
Violence Prevention 39 36.4 (35) 4.0
Community Outreach 27 25.2 (24) 3.9
Mental Health Program 51 47.7 (45) 3.8
Halfway House/Pre-Release 29 27.1 (23) 3.8
English as a Second Language 24 224 (24) 3.7
Community Service 62 57.9 (57) 3.6
GED Preparation 55 51.4 (50) 3.6
Literacy Training 35 32.7 (31) 3.6
Victim/Offender Reconciliation 9 8.4 (7) 3.6
Night Reporting Center 18 16.8 (17) 35
Pre-Trial Supervision 45 421 (41) 35
Risk Need Probation 65 60.7 (65) 35
Electronic Monitoring 25 234 (22) 3.4
Mental Retardation Program 27 25.2 (25) 3.4
Work Release 10 9.3 (8) 3.4
Day Reporting Center 33 30.8 (30) 3.3
OUI/DUIL Program 49 45.8 (42) 3.3
DUIL Probation 54 50.5 (51) 3.2
Home Confinement/House Arrest 15 14.0 (14) 3.2
Restitution 57 53.3 (50) 31
Shock Incarceration/Boot Camp 33 30.8 (30) 2.7
Pre-Trial Probation 49 45.8 (49) 2.7
Probation Fees 57 53.3 (53) 2.6
Victim Witness Fees 57 53.3 (50) 2.6
Administrative Probation 60 56.1 (59) 25
Fines/Surfines 58 54.2 (53) 25
[Total | 107 100.0

! Only services for which funding was available are presented.
% "Need for Expansion/Development” was rated on a scale of 1 to 5, 5 being most critical need.
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