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RECOMMENDED FINAL DECISION
One year ago, in March 2014, the Petitioner Thomas Palmer brought this appeal on behalf of himself and as the representative of 18 other citizens and Massachusetts residents (collectively “the Citizen Group”) challenging the February 13, 2014 decision of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) granting a waiver to the Massachusetts Department of Conservation and Recreation (“DCR” of “the Applicant”) from the water quality certification (“WQC”) requirements of Section 401 of the federal Clean Water Act,  33 USC § 1341(a)(1), and 33 C.F.R. 325.2(b)(1)(ii) (“401 WQC Waiver”).  Petitioner’s Appeal Notice, at pp. 1-3; 401 WQC Waiver, at pp. 1-2.  The Department granted the 401 WQC Waiver to DCR in connection with the latter’s drainage ditch restoration 
project at the Ponkapoag Golf Course in Canton, Massachusetts (“the proposed Project”).  401 WQC Waiver, at pp. 1-2.  
On July 11, 2014, the Petitioner filed suit in Norfolk Superior Court against DCR and DEP seeking to enjoin DCR’s continued wetland filling at the project site.  See Palmer v. Department of Environmental Protection and Department of Conservation and Recreation, C.A. No. 2014-0981.  The legal issues that the Petitioner raised in the Superior Court action were similar to the issues raised in this appeal, including whether the Department’s granting of the 401 WQC Waiver to DCR was appealable to the Office of Appeals and Dispute Resolution (“OADR”) pursuant to the Massachusetts Clean Waters Act (“MCWA”), G.L. c. 21, § 27(3),
 the Massachusetts WQC Regulations at 314 CMR 9.00,
 and/or the Adjudicatory Proceeding Rules, 
310 CMR 1.01, governing appeals filed with OADR.     

To avoid a duplication of effort to resolve these legal issues and to preserve valuable and limited public resources, on July 18, 2014 I issued an Order pursuant to 310 CMR 1.01(5)(a)3 staying the proceedings in this appeal pending final resolution of the Superior Court action.  

On July 23, 2014, the Superior Court (Angel Kelley Brown, J.) conducted a hearing on the Petitioner’s motion for a preliminary injunction against DCR and the Department seeking to enjoin DCR “from engaging in any additional filling of wetlands, located in the vicinity of [the] Ponkapoag Golf Course . . . .”  Superior Court’s Docket Entries for July 23 and 24, 2014.  On the following date, July 24th, the Court issued a final judgment denying the Petitioner’s motion and dismissing the suit for Petitioner’s “lack of standing to challenge [the Department’s] decision to waive [the 401 WQC].”  Id.  The Court ruled that the Petitioner “made no showing that he [was a] person ‘aggrieved’ [by the Department’s decision] and as such suffered specific and substantial harm, unique to him, different from the general public.”  Id., citing, Sturbridge v. Board of Health of Southbridge, 461 Mass. 548 (2012).  The Petitioner did not appeal the Superior Court’s judgment dismissing his suit.  

As a result of the Superior Court’s judgment, on October 1, 2014, I issued an Order that: (1) vacated my July 18, 2014 Stay Order; and (2) directed the Petitioner file a Memorandum with OADR by Friday, October 17, 2014, demonstrating cause why this appeal should not be dismissed as moot and/or for lack of standing as a result of the Superior Court’s judgment.  My Order made clear that if the Petitioner failed to file the Memorandum by October 17th, that I would issue a Recommended Final Decision recommending that the Department’s Commissioner issue a Final Decision dismissing this appeal as moot and/or for lack of standing.  

The October 17, 2014 deadline has long passed and the Petitioner has failed to file the

required Memorandum.  Accordingly, per my October 1, 2014 Order and pursuant to 310 CMR 1.01(10)(e) and (11)(a)2.f,
 I recommend that the Department’s Commissioner issue a Final Decision dismissing the Petitioner’s appeal as moot and for lack of standing.  

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer
SERVICE LIST

Petitioner:
Thomas Palmer, of





79 Blue Hill Terrace Street

Milton, MA 02186 and

e-mail address of ophis@comcast.net,

on behalf of himself and as the representative of
18 other citizens and Massachusetts residents (“the Citizen
Group”) named in the Appeal Notice:

(1)
Linda Palmer

79 Blue Hill Terrace Street

Milton, MA 02186;

(2)
Donna Reulbach

54 Essex Street

Milton, MA 02186;





(3)
Jacquelyn Alexander






20 Essex Road






Norwood, MA 02062;





(4)
William McCarthy






105 Valentine Road






Milton, MA 02186;





(5)
Winthrop A. Burr






55 Hemenway Drive






Canton, MA 02021;





(6)
Barbara H. Burr






55 Hemenway Drive






Canton, MA 02021;





(7)
Tina Malouf






42 Hemenway Drive






Canton, MA 02021;





(8)
David Zenga






10 Hemenway Drive






Canton, MA 02021;
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(9)
Gracanne Zenga






10 Hemenway Drive






Canton, MA 02021;





(10)
Peter Workum






40 Hemenway Drive






Canton, MA 02021;





(11)
Susan Workum

40 Hemenway Drive






Canton, MA 02021;

(12)
Randy Scott
75 Hemenway Drive






Canton, MA 02021;





(13)
June Scott

75 Hemenway Drive






Canton, MA 02021;

 



(14)
Win Swenson






65 Green Street






Milton, MA 02186; 





(15)
Denny Swenson

65 Green Street






Milton, MA 02186; 




(16)
Barbara M. Knox






16 Hemenway Drive






Canton, MA 02021;





(17)
John Knox






16 Hemenway Drive






Canton, MA 02021; and





(18)
Ann Ladd






11 Chestnut Road






Canton, MA 02021




Legal representative: None listed in Appeal Notice;
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Applicant:
Massachusetts Department of Conservation and Recreation

251 Causeway Street, Suite 600

Boston, MA 02114;
Legal representative:
Thomas LaRosa, Chief Counsel




Massachusetts Department of Conservation 





and Recreation 



251 Causeway Street, Suite 600

Boston, MA 02114


e-mail: Thomas.LaRosa@state.ma.us;

The Department:
Bethany Card, Assistant Commissioner



MassDEP/Bureau of Resource Protection




One Winter Street




Boston, MA 02108

e-mail: Bethany.Card@state.ma.us;




Lealdon Langley



MassDEP/Bureau of Resource Protection






One Winter Street




Boston, MA 02108

e-mail: Lealdon.Langley@state.ma.us;




Elizabeth A. Kouloheras

MassDEP/Southeast Regional Office

Bureau of Resource Protection

20 Riverside Drive

Lakeville, MA 02347

e-mail: Elizabeth.Kouloheras@state.ma.us; 

Legal Representatives:
MacDara Fallon, Senior Counsel
MassDEP/Office of General Counsel

One Winter Street







Boston, MA 02108

e-mail: MacDara.Fallon@state.ma.us;





Robert Brown, Senior Counsel
MassDEP/Office of General Counsel

One Winter Street







Boston, MA 02108

e-mail: Robert.Brown@state.ma.us;
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cc:
Dawn Stolfi Stalenhoef, Chief Regional Counsel

MassDEP/Southeast Regional Office

Office of General Counsel

20 Riverside Drive

Lakeville, MA 02347 

e-mail: Dawn.Stolfi.Stalenhoef@state.ma.us;

Leslie DeFilippis, Paralegal

MassDEP/Office of General Counsel

One Winter Street

Boston, MA 02108
� G.L. c. 21, § 27(3) provides that it is the Department’s “duty and responsibility . . . to enhance the quality and value of water resources and to establish a program for prevention, control, and abatement of water pollution” and requires the Department to “[t]ake all action necessary or appropriate to secure to the commonwealth the benefits of the Federal Water Pollution Control Act, Public Law 92-500, as amended, and other federal legislation pertaining to water pollution control.” 





� The Massachusetts WQC Regulations at 314 CMR 9.00 “[were] adopted pursuant to § 27 of the [MCA], M.G.L. 


c. 21, §§ 26-53 and establishes procedures and criteria for the administration of Section 401 of the federal Clean Water Act, . . . for discharge of dredged or fill material, dredging, and dredged material disposal in waters of the United States within the Commonwealth . . . .”  314 CMR 9.01.  The Regulations contain explicit provisions regarding the filing of 401 WQC applications but no explicit provisions governing the Department’s granting of 401 WQC Waivers.  314 CMR 9.01-9.09.  The Regulations also provide for an explicit right of an administrative appeal to OADR pursuant to 314 CMR 9.10 challenging the grant or denial of a 401 WQC application but no provisions explicitly authorizing an appeal of the grant or denial of a 401 WQC waiver request.  Id.  The Regulations, however, authorize the Department’s Commissioner to:





issue a variance of the criteria for evaluation of [401 WQC] applications under 314 CMR 9.06 or 9.07 if the applicant demonstrates that: (1) all reasonable measures have been proposed to avoid, minimize, and mitigate adverse effects on the environment; and (2) the variance is [(a)] justified by an overriding public interest or [(b)] necessary to avoid a certification that so restricts the use of property as to constitute an unconstitutional taking without compensation.





314 CMR 9.08.  “If after public notice the Commissioner finds that the activity meets the variance criteria, the Commissioner shall specify which regulation(s) has been waived and what conditions must be met for certification.”  The Petitioner contended in this appeal that a 401 WQC Waiver request is akin to a variance request subject to the requirements for variances under 314 CMR 9.08.  The Department took the opposite position.


       


� The provisions of 310 CMR 1.01(10)(e) authorize the dismissal of an administrative appeal under various circumstances, including where “a party fails to file documents as required, respond to notices, correspondence or motions, [and] comply with orders issued and schedules established in orders . . . .”  Dismissal of an appeal is also appropriate where the appellant fails to prosecute its appeal, engages in conduct evidencing an intent not to proceed with the appeal or to delay the appeal’s resolution, or fails to comply with any of the requirements set forth in 310 CMR 1.01.  310 CMR 1.01(10).  In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e), under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal] sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-8292-5751. TDD Service - 1-866539-7622 or 1-617-574-6868.
DEP on the World Wide Web:  http://www.mass.gov/dep
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