ENFORCEMENT RESPONSE TO EXCESS EMISSIONS 

.

1.  CONTINUOUS MONITORS

a.  Background

Many Massachusetts facilities now use monitors that record data at frequent intervals (e.g., every 6 minutes around the clock) relating to emissions of air pollutants.  Some continuously record actual pollutant levels such as nitrogen oxides, sulfur dioxide, and carbon monoxide.  Other facility monitors record operating conditions such as temperature that would indicate how well pollutants are being destroyed.   Summaries of the monitoring data are submitted to the Department, as required by facility permits and regulations.  

At most facilities, operating conditions fluctuate, resulting in varying levels of recorded emissions over time, generally within permit requirements.  However, at times, monitors may record excess emissions above established limits.  If this happens when facilities are starting up or shutting down operations, or during certain types of malfunctions, DEP regulations allow for excess emission events, as long as they meet certain conditions.  These conditions include: emissions below specific levels; emissions for less than specific time periods; and appropriate operating practices during start up, shut down or malfunction. 

Excess emissions recorded during normal operations may or may not represent actual or potential threats of harm to public health or the environment, depending upon the levels recorded and other operating and environmental conditions.  DEP will focus on the ones that could pose an actual or potential harm.
b.  Enforcement Policy

DEP reviews the emission reports submitted by facilities, and evaluates events in excess of emission limits to identify those that have (or are likely to pose) a risk of harm to public health or the environment.  Based on these reviews, DEP decides whether or not to initiate enforcement action against a facility that has reported an excess emission event.  In general, DEP focuses its enforcement resources on excess emission events that reflect deficient operations or maintenance; inadequate pollution control equipment; or emissions that pose actual harm, or a significant threat of harm to public health or the environment.  DEP does not always pursue excess emission events that are very short in duration or only slightly above emission limits. 

After a thorough review of all the circumstances of an excess emission event, including evaluation of all available technical data, the DEP makes every effort to formulate a fair, reasonable and technically sound enforcement strategy to respond appropriately to the excess emission event.  DEP uses the following general guidelines in these decisions and actions:

· Reported emissions that are significantly greater than the appropriate emission limit and/or which last a long time relative to the facility’s operating period are generally the subject of “higher level enforcement” by DEP.  That is, the agency may seek a consent order that includes monetary penalties or other appropriate enforcement actions, such as compliance orders that require facilities to return to compliance or to make changes to assure that the excess emissions do not recur.  In addition, these excess emission events will be reported to the U.S. EPA as “high priority violations” under federal guidelines.

· Except as noted below, other reported emissions that exceed the appropriate standards generally receive a formal enforcement action called a Notice of Noncompliance the first time they occur, and higher level enforcement for subsequent events.  These may also be reported to the U.S. EPA as “high priority violations” if they are repeated, or if there is an actual threat to public health or the environment.

· DEP may decide not to issue a formal enforcement document for reported emissions that exceed the standard by very small amounts and are of very short duration relative to the facility’s operating period, unless these emissions present an actual or potential risk of harm to public health or the environment.  

2. STACK TESTS

a.  Background

For some pollutants, the only reliable monitoring method currently available is a stack test.  This is a specific measurement of pollutants in the emission gases, which is performed on a periodic basis, such as annually.  Stack tests for conventional pollutants are generally required no more than annually, while stack tests for pollutants of particular concern, such air toxics at certain facilities, may merit quarterly stack testing.

A stack test provides a “snapshot” of the facility’s emissions at the time the test is performed.  These tests usually measure a wide variety of pollutants and operating conditions at one time.  Stack tests are usually comprised of several “runs” over the testing day, in which data about pollutant levels and other operating conditions are gathered by sampling and recording devices during specific time intervals.  Results from the runs are averaged, according to the appropriate EPA methodology, to report an emission level to DEP.

Stack tests do not provide continuous data that would show emission levels between one stack test and the next.  Neither do they indicate the duration of a period in which an emission limit may have been exceeded, other than during the test itself.  However, if a facility operates within the conditions that occurred during a stack test, there is a strong likelihood that emission rates will be similar to those measured during that stack test.

b.  Enforcement

DEP technical staff review the data from stack tests and may accept a test as performed.  DEP takes action as appropriate, where a test indicates an emission standard has been exceeded.  Considerations include the effects of the excess emissions upon ambient air quality in surrounding areas.  Agency responses can include: a call for repeat testing; a call for operational changes to assure future compliance; a notice of noncompliance; or a higher-level enforcement action that may include monetary penalties and identification as a high priority violator under EPA policy.

3.  FOR MORE INFORMATION:

For questions about the status of compliance and enforcement for individual facilities, please contact the BWP Compliance and Enforcement Section Chief in the DEP Regional Office that covers the community in which the facility is located:

· Northeast



Ed Pawlowski


978/661-7630

· Southeast



Gerry Monte


508/946-2825

· Central



John Kronopolus

508/792-7650

· Western



Saadi Motamedi

413/755-2224

