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l. INTRODUCTION

This Response to Comment (RTC) document includeslelé responses to comments received
on two new electricity sector regulations that Messachusetts Department of Environmental
Protection (MassDEP) and the Massachusetts ExecOfifice of Energy & Environmental
Affairs (EEA) are establishing. The following areiihg jointly promulgated by the two agencies,
with requirements effective in 2018:

* A new regulation (“Clean Energy Standard” or CE$) igquire retail electricity sellers
to annually demonstrate the use of clean energgmerate an annually increasing
percentage of their electricity sales (310 CMR Y.75

* A new regulation (“Reducing C{Emissions from Electricity Generating FacilitiesVil
require large power plants in Massachusetts to tpwmith an annually declining limit
(i.e., a “cap”) on GHG emissions, thereby ensutiva clean energy programs, including
the proposed Clean Energy Standard, reduce enssisidhe state (310 CMR 7.74).

These two regulations are part of a larger ruleingathat includes six regulations designed to
ensure compliance with the Global Warming Solutidos(GWSA). The other four regulations
are discussed briefly below to provide context,drtailed comments and responses are included
in separate response to comment documents.

This RTC also addresses two topics that were asleddsy multiple commenters. First, updated
data is presented to show that the regulationsenglre compliance with the GWSA emission
limit for 2020. Second, legal issues raised by cemt@rs in relation to 310 CMR 7.74 and 310
CMR 7.75 are addressed within the detailed commedtresponse summaries for those
regulations. In some cases, these topics may beam for the other four regulations, but are
discussed here because they were raised mosthyftemmmenters in relation to the electricity
sector regulations.

This RTC begins with a background section that idess all six regulations, explains how the
various agencies coordinated in development ofégalations, summarizes a 2016 court
decision and Governor Baker's executive orderrdguires promulgation of these regulations,
and updates calculations showing how the regulatmork together to ensure compliance with
the GWSA emission limit for 2020. Detailed commsuainmaries and responses follow for
comments received on 310 CMR 7.74 and 310 CMR 7.75.

Additional information about the regulations isluaed in the Background Document
(Technical Support Document or TSD) that was ptleliswhen MassDEP proposed the
regulations in 2016.

! The TSD is available at http://www.mass.gov/eeaiates/massdep/air/climate/section3d-comments.html.
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[ll.  BACKGROUND

On December 16, 2016, MassDEP, as directed andagpby the Secretary of EEA, and in
consultation with the Department of Energy Resa(EEOER), the Department of Public
Utilities (DPU), and the Secretary of Administratiand Finance (ANF), proposed six new
regulations and amendments that limit or reducergreuse gas (GHG) emissions in
Massachusetts. These regulations, which targetsams from multiple categories of sources,
were described in the TSD that was issued witlptbposed new regulations. The regulations
addressed sulfur hexafluoride gpEmissions from gas-insulated switchgear, metli@ng)
emissions from the natural gas distribution netwodtbon dioxide (C&) emissions from
electricity generation facilities, and G@missions from the transportation sector.

In the final regulations and Response to Commeaotiahents, which have been prepared in
consultation with DOER, DPU, and ANF, MassDEP isrpulgating four non-electric sector
regulations, and EEA and MassDEP are jointly praatihg two electric sector regulations. The
non-electric sector regulations are: (1) amendmen3d0 CMR 7.72 (Sfemissions from gas-
insulated switchgear); (2) amendments to 310 CMR%@stablishing CQlimits on MassDOT
operations; (3) new regulation at 310 CMR 60.06¢sition of CQ limits on the state-owned
fleet of passenger vehicles); and (4) new reguiaaito310 CMR 7.73 (CHimits on the natural
gas pipeline distribution system). The electrictseregulations are: (1) new regulation at 310
CMR 7.74 (electricity generating facility G@missions limits); and (2) new regulation at 310
CMR 7.75 (Clean Energy Standard or CES), whictbarag promulgated by MassDEP and the
Secretary?

MassDEP held seven public hearings in 2017 on e, 2017, (4 hearings) and February 8,
2017, (3 hearings) and set a public comment penxdending to February 24, 2017, on the
proposed regulations. Comments were submitted &oen 900 stakeholders, including state
agencies and authorities, regional transportatigargzations, municipalities and municipal
electricity organizations, owners and operatorseéstor-owned utilities, retail electricity
sellers, competitive electricity suppliers, ownansl operators of natural gas distribution
systems, owners and operators of gas-insulatedlsydar, trade and industry organizations, the
New England regional transmission organization, icipal organizations, environmental
advocates and citizens, individually and in affiba with advocacy groups.

Many positive comments were received on all ofgfeosed non-electric sector regulations. In
addition, MassDEP received helpful submissionsoofected and updated data from regulated
parties that assisted the agency in finalizingadble limits in all of these regulations, but also
will ensure sufficient GHG emissions reductions200 to meet the GWSA limit of 25%
reduction in GHG emissions from 1990 GHG emissiensls. MassDEP also appreciates the

2 Prior to the filing of the proposed regulationishwhe Secretary of the Commonwealth on DecembepQ17,
MassDEP met multiple times with DOER and DPU tostgihon the informal stakeholder comment and taens
that the proposal minimized adverse impacts togh@nal electricity grid and was compatible witle RGGI and
RPS programs. MassDEP met with EEA, DOER and DOiPtédolve any issues or concerns with respectetseth
impacts, and MassDEP also consulted with ANF asiwglarticular as to economic impacts of the prsads.
MassDEP sought and obtained approval from EEA ax# Arior to the filing of the electric sector regtibns.



constructive criticism contained in many commehtg tanged from improving clarity to the
substance of the program design. MassDEP has staughprove the regulations in response.

As to the proposed electricity sector regulati@msumber of comments supporting the
regulations were also received; however, some cartereefrom many of the regulated facilities,
their trade organizations, the regional transmissi@anization, municipal electric boards and
organizations, and the Conservation Law Foundatrahother environmental advocates raised
some questions about the legal authority to adegpetectric sector regulations and about the key
design elements of the proposed regulations, pdatly as to the proposed 310 CMR 7.74.
Therefore, EEA and MassDEP are including respottsgese comments in the relevant
sections of this RTE. In addition, given the number of concerns expess the comments
about the impact of its proposed electric sectgulaions on GHG emissions and on costs,
MassDEP contracted with expert consultants to aedlye emissions and cost impacts of the
final regulations. The resulting study demonssdlat impacts to wholesale electricity prices
and retail utility bills will be small and that GH&nissions will be reduced, and, therefore, the
study supports MassDEP’s original analysis in tB®Tand the design of the final electric sector
regulations. The study is appended to this Resptmn€@emment ad\ppendix A and referenced
below (as the “Electricity Bill and C{Emissions Impacts Study”).

MassDEP also received a number of comments thatatidirectly address any of the six
proposed regulations. Such comments included stifgraedditional policies and regulations,
including implementing a Low Carbon Fuel Stand&@drpon Engineering), addressing
emissions from heating fuels (Sierra Club), regnépGHG emissions from the building sector
(USGBC), and banning logging on public lands tonpote carbon sequestration (The Enviro
Show); support for regulating over the long-ternettBr Environmental Solutions) and changing
the GWSA to extend the sunset date for regulatior2030 (350 Massachusetts); opposition to a
proposed natural gas compressor station (ECANEagicitizen, Town of Weymouth); and a
request to increase the availability of GHG emissidata related to the GWSA (private citizen).
MassDEP is not responding to these comments inl thetzause they do not specifically address
any of the proposed regulations, but the commeets wonsidered, and are posted on
MassDEP’s web site along with all of the other caents received.

A. EEA and MassDEP’s Collaboration and Consultation

EEA and MassDEP have worked in concert throughwaietfort to establish the draft
regulations, review and incorporate public commexvitsere appropriate and prepare final
regulations for promulgation. Prior to proposing tkegulations, EEA and MassDEP co-hosted a
meeting with DOER and DPU in the Fall of 2016 to fgedback on the policy approaches for
setting the emissions levels and limits on greesb@ases in the electric sector and limits on
emissions from the natural gas pipeline systenrésgnt for public comment.

In addition, as to 310 CMR 7.74 and 310 CMR 7. #mrpo the filing of the proposed
regulations with the Secretary of the CommonweattiiDecember 16, 2016. EEA worked with
MassDEP to develop materials to help explain trsegteof the electric sector programs to

% The Secretary concurs with the responses to casnire this document.
* Comments are posted at http://www.mass.gov/eeatigmassdep/air/climate/section3d-comments.html.



stakeholders. In November of 2016, MassDEP hostedstakeholder meetings at which draft
proposed regulations and other materials were szl EEA attended those stakeholder
meetings and then discussed with MassDEP the imflocomments received from those
meetings. EEA and MassDEP also presented infoomadi the GWSA Implementation
Advisory Committee in the Fall of 2016 to updatgkstholders on the status of the potential draft
regulations and to solicit input. MassDEP met npldtitimes with DOER and DPU to consult on
informal stakeholder comments received after tid@eember meetings to ensure that the
December proposed regulations minimized adversadtspo the regional electric grid and was
compatible with the RGGI and RPS programs. EEAMBadsDEP met with DOER and DPU to
resolve any issues and concerns with respect s tingpacts, and EEA and MassDEP met with
ANF in particular to discuss the potential economipacts of the proposals in December of
2016 prior to issuance of the public hearing dratft.

After the close of the public comment period onrdaby 24, 2017, MassDEP established a
series of frequent, almost weekly, meetings withHRCand DPU to work through public
comment on the proposed electric sector regulatmessure that the final regulations would
work harmoniously with the RGGI program, the RP8&gpam and would minimize adverse
impacts to the regional electric grid. EEA and BREP also met with DOER and DPU to
ensure that the final GHG emissions levels anddimnnposed by the regulations would be
consistent with EEA’s overall policy approach atcatated in EEA’'s Massachusetts Clean
Energy and Climate Plan for 2020 and its updatevatidthe Governor's Executive Order No.
569.

EEA and MassDEP developed joint messages on thie tvatr was being done to establish these
regulations after the issuance of the public contrdeatft. In multiple meetings chaired or hosted
by EEA (e.g., the GWSA Implementation Advisory Coittee) EEA and MassDEP provided
updates on implementation of the Governor’'s Exgeubrder No. 569 (discussed in more detail
below) and the development of the regulations.

MassDEP also had multiple meetings and discussiuiths SO-NE, and was joined on one
occasion by EEA. EEA and MassDEP brought back$i@d concerns to DOER and DPU to
determine how to ensure that the final regulatwosld take into account the regional nature of
the electric grid and minimize any adverse effectsts functioning. The agencies were
particularly mindful of electric grid reliabilitympacts on wholesale prices, the potential for
leakage (increases in regional emissions resuitorg restriction of the operation of
Massachusetts-based power plants), and residesdiainercial and industrial utility bill

impacts. EEA and MassDEP also considered impacRegional Greenhouse Gas Initiative
markets, impacts on Renewable Portfolio Standantkets, and allowance and certificate prices
in the design of the final regulations. EEA and BREP reviewed all of the public comment and
jointly finalized the electric sector regulationsdahis Response to Comment document. The
policy and costs impacts were presented to ANFB& Bnd MassDEP, and ANF approved the
regulations as well.



B. Legal and Regulatory Context

MassDEP in concert with EEA proposed the new reguia and amendments to 310 CMR 7.00
Air Pollution Control and 310 CMR 60.08ir Pollution Control for Mobile Sources, in
accordance with the following mandates: (1) M.&L21N, commonly known as the
Massachusetts Global Warming Solutions Act (GWS2)the Massachusetts Supreme Judicial
Court’s May 2016 decision iKain v. Department of Environmental Protection, Mdss. 278
(2016), which clarified the scope, intent and regmients of the GWSA, particularly the
requirement to adopt regulations pursuant to Se@&(d); and (3) Governor Baker’s September
2016 Executive Order 569 (“Establishing an IntegplaClimate Change Strategy for the
Commonwealth”). MassDEP also proposed these regutapursuant to its statutory authority
at M.G. L. c. 21A, 88 2, 8 and 16, and M.G.L. c118 2C and 1424t seq., which provide
MassDEP with broad authority to prevent, contrbhta and enforce against conditions of air
pollution in the Commonwealth.

Global Warming Solutions Act

The GWSA, partially codified at M.G.L. c. 21N, wsigned into law in August 2008 to address
the challenges of climate change. The GWSA requireeduction of greenhouse gas (GHG)
emissions in Massachusetts to “a 2050 statewideseomis limit that is at least 80 per cent below
the 1990 level.'See M.G.L. c. 21N, § 3(b)(4). In accordance with th&/GA, the Secretary of
EEA set a 2020 statewide GHG emissions reductinit bf 25% and also issued the
Massachusetts Clean Energy and Climate Plan for 2020 (2020 CECP) in 2010, which
established strategies and policies to achiev@@26 limit. EEA issued a 2020 CECP update
(2020 CECP Update, dated December 31, 20tb5dd new policy strategies and revise or
eliminate others to ensure the 2020 limit wouldriet. In March of 2017, MassDEP issued its
2014 GHG Inventory pursuant to the GWSA.

EEA and its agencies, including MassDEP, have implged the 2020 CECP strategies, and
these strategies have resulted in substantial @sedowards the 2020 limit - an overall reduction
of GHG emissions of 19.7% below 1990 GHG emisslewsls through 2013, as noted in the
TSD? and an overall reductions of 21.0% through 201daasimented by MassDEP’s most
recent inventory. This means that an additionad&i®@ GHG emissions, rather than the 5.3%
reduction noted in the TSD, must be achieved byetiteof the year 2020. This is summarized
by the following Figure 1. Taken from the Massa#tts GHG inventory, Figure 1 shows that
2014 emissions were 21.0% below 1990 emissiornd,086 GHG emissions reductions are
needed between 2014 and 2020:

Figure 1: Reductions in Massachusetts GHG Emissisrfrom 1990 as of 2014

° Note that GHGs include carbon dioxide or g@ethane o€H,, sulfur hexafluoride or SFand other gases.

® December 28, 2010 Secretary of Energy and Enviesnah Affairs’ Determination of Greenhouse Gas ltifor
2020 athttp://www.mass.gov/eea/docs/eeal/energy/2020-ghitrtiec29-2010.pdf

" The CECP Update is availablehdip://www.mass.gov/eea/docs/eea/energy/cecp-fae 2@f

8 Statewide Greenhouse Gas Emissions Level: 1990 Baseline and 2020 Business As Usual Projection Update, July
2016, athttp://www.mass.gov/eea/docs/dep/air/climate/gwsdate-16.pdf

92013 was the latest year for which MassDEP hadptetes GHG emissions data as of the date of issuainibe
TSD in December 2016.
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Kain v. DEP Decision

On May 17, 2016, MassDEP was directed by the Supriardicial Court in the Kain v. DEP
decision, 474 Mass. 278 (2016) to adopt and imptemegulations that comply with the
requirements of Section 3(d) of the GWSA to enshia¢ the 2020 limit is met. Section 3(d)
provides as follows:

The department [of environmental protection] spatimulgate regulations establishing a
desired level of declining annual aggregate emiskimits for sources or categories of
sources that emit greenhouse gas emissions.

The Supreme Judicial Court issued a ruling inténpgethe meaning of M.G.L. c. 21N, 83(d) for
the first time, holding that Section 3(d):

... requires the department to promulgate regulatibasaddress multiple sources or
categories of sources of greenhouse gas emissopgse a limit on emissions that may
be released, limit the aggregate emissions reldasedeach group of regulated sources
or categories of sources, set emission limits &mheyear, and set limits that decline on
an annual basis.

See Kain, 474 Mass. at 300. The court held that tHererable GHG emissions limits must be
an annually declining mass-based limit, not a beteed emissions limit. Id. at 287-289.
Moreover, the court held that the GHG emissiong$éimmust include aggregate limits on the
entire chosen category of sources so that any naves would be included within the annually

10



declining mass-based limit for the category. Fdnally, the Kain court ruled that the annually
declining aggregate GHG emissions limit must addessissions within the borders of
Massachusetts.

In addition, the Supreme Judicial Court interpretezglpurpose of the GWSA as a whole and the
role of Section 3(d) regulations within that ovefang purpose. The Court held that the
annually-declining, mass-based GHG emissions limitist “ensure that legally mandated
reductions are realized by the 2020 deadline,’ssfft¢he purpose of [the GWSA] is to attain
actual, measurable, and permanent emissions redagcti the Commonwealth.” In its ruling, the
court made clear that MassDEP must promulgate @e8{d) regulations that, along with the
other stratﬁ)gies adopted under the 2020 CECP,egafficient progress to meet the GWSA
2020 limit:

In summary, the Court’s decision in Kain directed94DEP to propose regulations under
Section 3(d) of the GWSA that would create GHG sioiss limits that: (1) are mass-based
limits; (2) decline annually; (3) limit the aggrégamission levels of existing and new sources
within a category; (4) are enforceable; and (Suemseductions within Massachusetts to meet
the 2020 GWSA GHG emissions limit.

Executive Order No. 569

To ensure the directives of the Supreme JudicialrOn Kain would be met in a timely manner
and to achieve other goals related to climate cha@gvernor Baker issued Executive Order No.
569 on September 16, 20¥%6The Executive Order states in part in section 2:

The Department of Environmental Protection shalhpulgate final regulations that
satisfy the mandate of Section 3(d) of [M.G.L. £N? by August 11, 2017, having
designed such regulations to ensure that the Conveadth meets the 2020 statewide
emissions limit mandated by the GWSA....

[T]he Department of Environmental Protection shallevise the Global Warming
Solutions Act requirements for the MassachusetfgaBDment of Transportation set forth
in 310 C.M.R. 60.05 to establish declining aggreganhission limits...[and] consider
limits on emissions from, among other sources tgmies of sources, the following: (i)
leaks from the natural gas distribution system;n@w, expanded, or renewed emissions

10 Kain, 474 Mass. at 300 (“The purpose®E. c. 2IN is to attain actual, measurable, and permanerssionis
reductions in the Commonwealth, and the Legislainckided8 3 (d) in the statute to ensure that legally mandated
reductions are realized by the 2020 deadline”);dwmx, the Court made clear that Section 3(d) reiguis could be
combined with other types of measures to achiee€@20 limit.Id. at 285 (“Thus, to reach the twenty-five per cent
reduction level by 2020, the Commonwealth wouldentovimplement additional measures to achieve
approximately seven per cent in further emissi@olsictions. The parties agree that these reduatiead not be
attributable solely to regulations passed purst@8t3 (d), but rather recognize that a variety of policiad a
programs, including actions taken under other gigfiprograms, such as the Green Communities@dt. c. 7, §

9A, may produce measurable reductions”).

' Executive Order No. 569 http://www.mass.gov/governor/legislationexecordestmrders/executive-order-no-
569.html

11



permits or approvals; (iii) the transportation sedr subsets of the transportation sector,
including the Commonwealth’s vehicle fleet; and @as insulated switchgear,;

The six regulations that were proposed on Decerm®e2016, were in response to this directive.

GWSA GHG Emissions Limits for 2020 and 2050

The Kain decision and the Executive Order highlitjetimportance of meeting both the 2020
goal of 25% GHG emissions reductions and “the spoading limit for 2050 [of] 80% below

the 1990 level of emissions.” See E.O. No. 568apible. The Kain court noted the importance
of the overall 2050 80% GHG emissions reductiomst)ias cited by EEA in a 2013 Progress
Report on the 2020 CECP, in that “[t]he act esthigld a comprehensive framework to address
the effects of climate change in the Commonweajthelducing emissions to levels that
scientific evidence had suggested were neededdid #ve most damaging impacts of climate
change."See Kain, 474 Mass. at 281-82 (citing Executive OffafeEnergy & Environmental
Affairs, Commonwealth of Massachusetts Global Wag$olutions Act 5-Year Progress
Report at 17) (Dec. 30, 2013) (Progress Repoit)e Executive Order also highlighted the
central role of the electric sector by stating ttia¢ generation and consumption of energy
continues to be a significant contributor to gremrge gas emissions in the Commonwealth, and
there is significant potential for reducing emissidhrough continued diversification of our
energy portfolio.” See E.O. No. 569, preamble adidition, the Executive Order highlighted the
importance of reducing transportation sector emissithe largest sector of GHG emissions in
the Commonwealth at present. To carry out these iglobal directives, MassDEP, like all
other agencies in the Secretariat, was directdtidopecretary as the lead coordinator of GWSA
strategies to develop and “analyze emission redigtathways for reducing emissions at least
80% by 2050.*

Therefore, the directives in the Kain decision anthe Executive Order are consistent with the
policy directions set forth in the 2020 CECP asdupdate in terms of the importance of
reducing GHG emissions in the electric sector imigalar. EEA stated in the 2020 CECP
Update that “[a] common conclusion across past 200&0ning studies, including the study that
was completed to support the original CECP, istimatonly viable path to deep reductions in
GHG emissions is through a combination of redugcettgy consumption (through increased
energy efficiency in vehicles and buildings), exgedh availability of clean electricity, and
electrification of the transportation and heatiegtsrs... The scope of the challenge can be
summarized in three words: reduce, electrify, aechcbonize®® The importance of the electric
sector in achieving GHG emissions reductions fer@lammonwealth as a whole cannot be
minimized.

Proposed Regulations

MassDEP designed the proposed regulations in cowtitrEEA in order to address the
directives of the Secretary in the 2020 CECP, jtddfe and Progress Report, the Supreme

12 5ee 2020 CECP Update at p. 18.
13 See 2020 CECP Update at p. 16.
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Judicial Court decision in Kain and the Executivel€, to ensure the achievement of the
GWSA's 2020 GHG limit. Further, the regulations areant to set the Commonwealth on a
course to achieve the 2050 GWSA limit of at leas88% reduction in statewide GHG
emissions. In order to achieve that goal, the Commealth must achieve a significant reduction
in GHG emissions from transportation, the heatihiguildings, and the electric sector. Since a
significant percentage of vehicles and buildingeys must be electrified as a way to reduce
GHG emissions, EEA and MassDEP’s regulations mrsttfocus on achieving GHG reductions
from the electric sector.

Given the central role of the electric sector iduging GHG emissions across the
Commonwealth, MassDEP, as approved by the Secretadyafter consultation with DOER,
DPU, and ANF, proposed, and now finalizes with E& with the approval of ANF, the
Reducing CQEmissions from Electricity Generating Facilitiegulation at 310 CMR 7.74,
with declining annual aggregate €limits on electricity generating facilities out 2050, and

the Clean Energy Standard at 310 CMR 7.75, withegmingly stringent standards for the
incorporation of clean energy into the Commonweslfténergy portfolio” extending to 2050 as
well. These two electric sector regulations arsgleed to work together to ensure the reduction
of greenhouse gas emissions, and they establighajeetory for reductions of GHG emissions
from generating facilities and retail sellers adatticity, which are critical to the achievement of
the state-wide 2020 and 2050 GHG emissions rechgtitandated by the GWSA. Specifically,
310 CMR 7.74 will limit emissions from power plamtsMassachusetts, and 310 CMR 7.75
complements 310 CMR 7.74 by increasing the amolciean, non-emitting energy supplied to
the regional electricity system and available fmnsumption in Massachusetts. In exercising
their broad authority under M.G.L. c. 21N, 88 3aof 3(d), EEA and MassDEP have
determined that the emissions limits imposed ostate electricity generating facilities along
with other climate policies and programs, includ8ig® CMR 7.75, will ensure achievement of
the emissions reduction limits as established uMi€&r.L. c. 21N, and that the 310 CMR 7.74
and 7.75 limits and levels will minimize adverseawts to the regional electricity grid,
including leakag¥', and are consistent with regional programs sudR@S!| and RPS.

Pursuant to Sections 3, 4 and 7 of the GWSA, 31@RGM 4 and 7.75 were also designed to
protect public health and the environment and tgim&e environmental benefits by
establishing limits and levels that will assist@aucing greenhouse gases to meet the GWSA
limits (including in those communities already acbey impacted by air pollutiot) and to
minimize costs and to maximize economic benefitthéoextent possible. In response to public
comment claiming that the electric sector regutaiavould increase greenhouse gas emissions
and thereby cause adverse impacts on public haadtthe environment, and public comment
that costs impacts were excessive, EEA and MassiE®nissioned an analysis of the
emissions and cost impacts of 310 CMR 7.74 andCM®& 7.75. That analysis demonstrated
that the regulations would reduce greenhouse gassiEms over time, both within the borders of
Massachusetts and across the New England elegsiystem region. The study also showed

“ The GWSA defines leakage as “the offset of a réédndn emissions of greenhouse gases within the
commonwealth by an increase in emissions of gragggngases outside the commonwealth.”

!> Finalization of 310 CMR 7.75 and 310 CMR 7.74 wiio have beneficial effects on criteria pollusamter the
term of the programs by reducing the contributiohsombustion-based energy generation to the ptamuof
electricity.
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that retail customer costs and impacts to wholeslaletricity prices would be small. The
analysis did not identify any impacts to allowapcees for the RGGI program, and showed that
impacts to prices for renewable energy certific§ESCs) for the RPS program would be within
acceptable ranges. Finally, EEA and MassDEP hamnsuited ANF on the impacts of these
electric sector regulations and the use of markset mechanisms, such as an allowance
auction in 310 CMR 7.74 and an alternative comgkapayment (ACP) in 310 CMR 7.75.
Together, these mechanisms provide flexibilitytfee regulated community while ensuring that
the regulations achieve cost-effective emissiodscetons in Massachusetts.

C. Update of Expected GHG Emission Reductions

The TSD includes an analysis of how the regulatigiisvork together to ensure compliance
with the GWSA requirement to reduce emissions 259020, relative to 1990 emissions.
Specifically, it explains how, using the 2013 MaB$DGHG Inventory that was available at the
time of the proposal, MassDEP designed a “packé&geoposed regulations to achieve an
estimated 7.2% total reductions in GHG emissionwdter to meet the 5.3% GHG emissions
reductions needed between 2013 and 2020 to me&WHRA 2020 limit.*®

Since the proposal was published, MassDEP hasghliits 2014 GHG inventory. In order to
confirm the conclusion that the package will engbet emissions are reduced by 2020 as
required by the GWSA, MassDEP updated the calaratincluded in the TSD by incorporating
the new 2014 data. This updating process alsomedjuécalculating the amount of reductions
expected from 2014 (instead of 2013) to 2020 frachaegulation and other measures in the
2020 CECP Update. The figure and tables below decthe results of this update, with the 2013
estimates included in the TSD provided for refeeenc

Tables 1-3 below include updated estimates of theuat of emissions reductions that will be
realized by 2020 and are attributable to MassDgBlations. Each table includes a column with
the 2013-2020 estimate that was included in the , T&Id an additional column with updated
estimates for the 2014-2020 time period. For aold#i information please refer to the TSD, as
the analytical approach, observations, and cormtgsiescribed in the TSD have not changed.

Table 1: Projected GHG Emissions Reductions from 190 Baseline (after 2013-2014 and through
2020) and Indication of Likely Contribution from Pr oposed MassDEP GWSA Regulations

Estimated Estimated

Reductions Reductions

2013-2020 2014-2020
MassDEP Regulation (% of 1990) (% of 1990)
Transportation Sector Regulations 3.1% 3.0%
Electricity Sector Regulations 4.0% 3.1%
Methane Leaks from Gas Distribution 0.05% 0.04%

16 See TSD, p. 11.
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System

Gas Insulated Switchgear

0.01%

0.01%

Total

7.2%

6.2%

Source of Reductions

Estimated

Reductions
2013-2020
(% of 1990)

Estimated

Reductions
2014-2020
(% of 1990)

Vehicle GHG Standards (310 CMR
7.40)

. . 3.1% 3.0%
(Calculated in a manner consistent
with the 2020 CECP Update)
Requirements for Transportation 0.01% 0.01%
State Vehicle Fleet (310 CMR 60.06)
(Reflects potential purchases of <0.01% <0.01%
efficient/electric vehicles)
Total 3.1% 3.0%

2014 and through 2020)

Source of Reductions

Estimated

Reductions
2013-2020
(% of 1990)

Estimated

Reductions
2014-2020
(% of 1990)

Coal-Fired Power Plant Retirement
(Net of gas generation increase
compensating for Brayton, Salem,
Mt. Tom, Pilgrim shutdowns)

\"2J

-0.2%

-0.9%

New Renewable Energy
(Estimate reflects RPS compliance
and surplus in-region renewables)

2.0%

2.0%*

All Cost Effective Energy Efficiency
+ Appliance Standards

(Net of projected 2020 electric
vehicle load)

2.2%

2.0%

Total

4.0%

3.1%

Table 2: Transportation Sector - Expected GHG Emigsns Reductions from 1990 Baseline (after
2013-2014 and through 2020)

Table 3: Electric Sector - Expected GHG Emissions &luctions from 1990 Baseline (after 2013-
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*There is a decrease of approximately 0.1% wheratipgd the reductions from a 2013 to
2014 baseline, which is not apparent due to rogndin

The updated information in Tables 1-3 and Figuseidports the conclusion that, when analyzed
with respect to the updated 2014 emissions dagégdlkage of final regulations will achieve an
estimated 6.2% total reductions in GHG emissionwdter to meet the 4.0% GHG emissions
reductions needed between 2014 and 2020 to me&WwHeA 2020 limit.

As stated in the TSD, “Designing these regulationgduce emissions by more than the
required [percentage]. . . will help control foriadles that could result in additional electric
power demand or increases in vehicle miles trav&iedhis analytical approach and conclusion
remains valid, and ensures that the 2020 GHG limaadated by the GWSA will be met with a
reasonable degree of certainty.

As discussed in section 111-B of this RTC, eledtsicsector emissions merit particular attention
in the near term (because they represent the targghsctions listed above) and in the long term
(because additional electricity will be needed daver electric vehicles and heat homes).
Furthermore, as discussed in chapters IV and WisfRTC, the proposed electricity sector
regulations were the subject of significant pulbbbenment.

For these reasons, in addition to updating theyarsalisted above, MassDEP commissioned the
Electricity Bill and CQ Emissions Impacts Study to assist in the evalnaifccomments. A

team of experienced analysts was selected for plagiicular expertise in analyzing clean energy
programs in New England, and representatives of R@kd DPU participated in selecting the
project team and guiding the projéin general, the results of the study show that the
electricity sector reductions listed above are edhible by 2020, and that the specific limits
included in the electricity regulations approprintensure compliance with the GWSA 2020
limit while recognizing the importance of providietgan, reliable, and affordable electricity to
residents and businesses. Additional informatiayuathese results is included in the relevant
sections, and the final Electricity Bill and @Bmissions Impacts Study is attached to this RTC
asAppendix A.

IV. 310 CMR 7.75: CLEAN ENERGY STANDARD
A. General Comments

Comment: In addition to the technical comments discussdoMpeseveral commenters stated
that 310 CMR 7.75 should not be finalized (AIM, Es@urce, National Grid, PowerOptions,
others), while several others expressed suppoth@proposal (Brookfield, E2, ELM, HQUS,
MassEnergy, others). In general, opponents ofd@belation described it as unnecessary and
costly, with one suggesting that a focus on thetetity sector is not appropriate given past
emission reductions from the sector (Eversouroeyefl supporters acknowledged the role of
the CES in achieving the GWSA-mandated 2020 ennidsiut (Acadia Center, HQUS).

7 See TSD, p. 11.
18 The Electricity Bill and C@Emissions Impacts Study was completed by Synapsegli Economics, with
participation by Sustainable Energy Advantage aastéfn Research Group.
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Response: EEA and MassDEP are finalizing 310 CMR 7.75 tdrads climate change and the
requirements of the GWSA. As explained in the T&[y verified by the Electricity Bill and
CO, Emissions Impacts Study, the combined effect & GMR 7.75 and 310 CMR 7.74 will be
to reduce emissions. The role of 310 CMR 7.75 mnsure that sufficient clean energy is
available from the regional electricity system aghmle to provide reliable and affordable
electricity; as discussed in section V of this RBC) CMR 7.74 is necessary to address the
GWSA requirement to ensure that emission reductwmeasealized in Massachusetts. 310 CMR
7.74 and 310 CMR 7.75 also reflect the regionalimeadf the electric grid and the GWSA
requirement to reduce GHG emissions from elecyriaiports.

Specific issues raised by commenters are discussiztail below. MassDEP also notes that the
final CES regulation retains proposed requirementomplete a review of options for
addressing existing clean energy generators in,2fidto review all aspects of the program in
2021. Some of the issues raised by commenter&delatstringency, eligibility, vintage dates,
credit markets, and other issues will be considdrgthg those reviews.

Comment: Commenters submitted a range of views regardimggeincy of the CESOne
commenter stated that the annual CES standardetheties 80% by 2050 should be reduced
because competitive suppliers do not have thetyahilidirectly reduce emissions. The
commenter suggested that the CES be structurealy@ocount for the emission reduction
shortfalls of other programs (RESA). Other commenseiggested that the CES should be set
near or at 100% by 2050 (350 Massachusetts, E2r&@imate Action, MAPC), and that the
proposed stringency is not sufficient to achieverdgquired reductions by 2020 (Climate
XChange). Another commenter requested additioratnmation regarding how MassDEP
estimated emissions reductions from the CES in 28@fgesting that this additional information
was necessary to confirm whether the combinedg&nay of 310 CMR 7.74 and 310 CMR 7.75
is sufficient to ensure compliance with the GWSA&Q@Omit (CLF).

ResponseThe final CES retains the 80% standard in 205@yragosed. EEA and MassDEP
disagree with the assertion that regulating cortipetsuppliers does not help directly reduce
emissions. In the same way that the RPS requirenpeavide incentives for new renewable
energy development, the CES requirements will plea degree of regulatory certainty for
clean energy development, ensuring a market foasseciated attributes over the long term.
The CES reduces GHG emissions by lessening thefoe@uksil generation of electricity;
Massachusetts’ and numerous other states’ expegemith RPS programs show that market
certainty for clean energy attributes supports bbgraent of clean generation resources over
time.

The CES was promulgated as part of a regulatoriygugecthat includes 310 CMR 7.74, which
limits CO, emissions from electricity generators located mskachusetts. As explained in the
TSD, 310 CMR 7.74 and 7.75 are designed to wotkridem to reduce emissions from the
electricity sector from electricity generated witl@ind outside Massachusetts; the specific levels
set in both regulations are consistent with thalriealecarbonize the electric sector over time,
as identified in the 2020 CECP Update and acknaydddn the TSD.
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A specific estimate of the combined contributiortted CES and RPS to achieving the GWSA
2020 limit was included in the TSD. This contrilautiwas calculated in a manner consistent
with the approach used in the CECP Update. Spettifjan emission factor representative of
the average per-MWh emissions rate of Massachugatisrators subject to Regional
Greenhouse Gas Initiative (RGGI) whose primary fsi@atural gas (931 Ibs/MWh, based on
2014 data) was multiplied by the number of MWh lefan energy to determine avoided
emissions. As explained in section I-B of this RTi@is calculation was updated to reflect more
current data from 2014, and this updated analysifirens that the combined effect of the two
electric sector regulations, the four other GWSAtBa 3(d) regulations and other existing 2020
CECP policies will ensure that the GWSA 2020 limitnet.

Comment One commenter suggested that the CES shouldfixeidgpercentage of clean energy
to be procured each yeaiove that year's RPS standard in order to accommodztnpal

future increases to the RPS standard (Acadia Qenderother commenter suggested including a
formal review in the regulation that would give MBEP the authority to amend the CES in the
event of increases to RPS (NECEC).

ResponseAs proposed, the CES sets total percentagegahanergy that must be procured
each yearncluding the RPS standard; if RPS were to increase, R@ieliresources would
account for a greater portion of CES compliancenéted above, this approach is appropriate
because the clean energy procurement levels et IGES are established based on anticipated
levels of clean energy in future yearg;lusive of renewable energy. Therefore, the proposed
approach to stringency, under which all clean eperguld count toward CES compliance is
included in the final regulation. However, issuelated to stringency may be revisited as part of
the program review in 2021 that was included ingteposal and is being retained in the final
regulation. This approach will also allow time &atditional stakeholder engagement on specific
design elements that were not addressed by commaeitiee RPS standard were increased.

B. Eligibility & Applicability

Comment: Numerous commenters raised the inclusion or edariusf Municipal Electric
Departments (MEDs)/Municipal Light Boards (MLBs) @t of the final CES. Those
supporting the inclusion of MEDs/MLBs assert thata energy should be supported by all
Massachusetts ratepayers, (Eversource) and thatiog\all retail electricity providers
strengthens the overall CES (CWA, MassEnergy, [eicdizen). Those opposed argue that
language in M.G.L. c. 21N demonstrates the Legistatlid not intend to subject MEDs/MLBs
to any provisions of the statute other than the Gifitissions reporting section (82(a)(5)) where
MEDs/MLBs are explicitly mentioned. The commentexsend the argument to conclude that
the GWSA does not give MassDEP authority to im@o&ES on MEDs/MLBs (humerous
MEDs/MLBs*® numerous elected officials). Numerous MEDs/MLBsoaxpressed concerns

19 Chicopee Electric Light, elected officials (Hanr&ne, Harold Naughton, James O’Day, Michael Moore)
Holden Municipal Light Department, Municipal EldctAssociation of MA, Princeton Municipal Light
Department, Several MLPs (Belmont Municipal Lighedartment, Braintree Electric Light Department, Gurd
Municipal Light Plant, Georgetown Municipal Lightpartment, Groveland Electric Light Department,dtiam
Municipal Lighting Plant, Hudson Light and Powergagtment, Littleton Electric Light & Water Departntg
Middleborough Gas & Electric Department, Middle@lectric Light Department, Norwood Light & Broadtthn
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with the particular approach proposed for calcaotatheir compliance obligations, in many cases
highlighting voluntary emission reductions achieWeaugh the use of clean electricity.

ResponseThe final CES does not include requirements f&4/MLBs beyond already-
required emissions reporting for the following tveasons: (1) In the proposed regulations,
MEDs/MLBs were not required to comply until 202,teeir exclusion from the final CES will
not affect compliance with the GWSA-mandated emarsseductions by 2020; (2) MassDEP is
considering options for achieving reductions frore/MLBs after 2020, and also intends to
address this topic in late 2017 in the contexhefrequired review of options for including
existing (pre-2010) resources in the CES. Futurssicieration of the inclusion of MEDs/MLBs
in the CES is appropriate because many MEDs/MLBgeatly own or contract with existing
clean generators, as documented in the emissiantsejpat they submit to MassDEP pursuant
to 310 CMR 7.71.

M.G.L. c. 21N sets out a scheme for EEA and Mass@ERonitor and regulate emissions of
greenhouse gases with the ultimate goal of redubioge emissions statewide by at least 80%
by 2050. Section 2 of the statute states that DEBsshall adopt regulations “to require the
reporting and verification of statewide greenhogag emissions and to monitor and enforce
compliance with this chapter.” Section 2 alscslite entities that are required to report
greenhouse gas emissions. See, M.G.L. c. 21Ng)§x(

Section 2(a)(5) requires reporting of emissionsnfsources of electricity consumed or imported
into the Commonwealth and expressly includes MEREMas one of the entities required to
report. M.G.L. c. 21N, Section 2(a) (5) readsa®ws:

Section 2. (a) The department shall monitor andletg emissions of greenhouse gases
with the goal of reducing those emissions. The depnt shall adopt regulations to
require the reporting and verification of statewgpteenhouse gas emissions and to
monitor and enforce compliance with this chaptEne regulations shall: ... (5) require
reporting of greenhouse gas emissions from geoeratburces producing all electricity
consumed, including transmission and distributina losses from electricity generated
within the commonwealth or imported from outside tommonwealthprovided,
however, that this requirement shall apply to all etail sellers of electricity, including
electric utilities, municipal electric departmentsand municipal light boards as

defined in section 1 of chapter 164A.... (emphadded)

Section 3(c) gives authority to EEA and MassDEBebD‘emissions levels and limits” on the
“electric sector,” a very broad term, that has rdwsions of any particular entities within that
sector. Given the central role of the electrid@em achieving the required GWSA GHG
emissions reductions of 25% and at least 80% b 202 2050, respectively, it would be
inconsistent with the goals of the entire GWSA stcbéo exempt parts of the electric sector
from regulations that require reductions in GHG ssiuns from that sector.

Department, Rowley Municipal Lighting Plant, WellgsMunicipal Light Plant, and Westfield Gas & Hiec
Department), Shrewsbury Electric and Cable OparafiSterling, Sterling Municipal Light Departmefgunton
Municipal Light Plant, Vitol, West Boylston Municib Light Plant.
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As noted above, the stakeholder process planne2Dfiof will provide an opportunity for
MassDEP to elaborate on its authority and to gah@ut from affected stakeholders.

In addition to the changes noted above, the fieglilation moves GHG reporting for all retail
sellers from 310 CMR 7.71 to 310 CMR 7.75 beginniniilp 2018 calendar year emissions,
including the reporting requirements for MEDs/MLBs, proposed. Since MEDs/MLBs will not
have a CES compliance obligation in the finaliz&0 MR 7.75, they will not be submitting
the annual clean energy resource report requiretecfric utilities and competitive suppliers by
310 CMR 7.75(9)(b). In order to allow MEDs/MLBs¢ontinue to report their use of clean
energy, the optional MED/MLB clean energy reportprgvisions of 310 CMR 7.71 were added
to the final 310 CMR 7.75. To make reporting eakierll retail sellers, two reporting
provisions are being finalized as proposed: (1)rtthg mandatory GHG emissions reports by
a specific deadline (September 15), and (2) usiniggon factors provided by MassDEP to
calculate GHGs from emitting electricity generators

Comment Several commenters noted that competitive sugpliten enter into multi-year
contracts with their customers, and that existioigtiacts may not have been written to account
for the CES. They proposed “grandfathering” in ordeexempt MWh already committed to
customers under existing contracts from their caamgk obligation. One commenter cited
similar treatment of existing contracts by the DO#iRing development of the SREC and RPS
solar carve-out programs (PowerOptions). Specifggestions included grandfathering all
contracts with effective dates 30 days after thalfCES is promulgated (Calpine) and delaying
implementation of the CES until 2021 (RESA).

ResponseEEA and MassDEP acknowledge the existence ofisyedir contracts between end-
use customers and competitive suppliers that extegdnd the CES'’s initial compliance dates,
beginning in 2018. While the terms of some or &these contracts can be modified in the event
of new regulatory requirements, a certain degrégmindfathering” is appropriate to protect
electricity customers from unanticipated price @ages. To this end, EEA and MassDEP, after
consultation with DOER, has included limited graattéring in the final CES. Specifically,
electricity sold under contracts in effect prioithe date 310 CMR 7.75 was promulgated will be
deducted from the 2018 and 2019 compliance obtigatiprovided the electricity was sold at a
price specified in the contract. However, to enghaé this provision does not endanger
compliance with the GWSA'’s 2020 GHG emission rentuctequirement of 25% below 1990
levels, the requirement that 20% of electricityesatome from CES-eligible sources must be met
in full in 2020, regardless of whether existing tants extend into or beyond 2020. This strikes
the appropriate balance between providing flexiptlb regulated entities and ensuring
compliance with the GWSA'’s mandated 2020 GHG emrsseductions.

Comment: Several organizations and individuals commentethennclusion or exclusion of
nuclear power. Those in favor of including nuclpawer in the CES cited its ability to generate
large quantities of electricity with no direct GH&issions (MIT Nuclear Science and
Engineering, NEER, private citizen). Those oppdeedsed primarily on Pilgrim Nuclear

Power Station, commenting that existing nuclearegation should not be added to the proposed
regulation (Cape Downwinders, Climate Action Bran&| PCAC, Pilgrim Watch, numerous
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private citizens). Some commenters also statedhlea€ES should not accommodate new
nuclear generation due to waste management conaednsther issues that are not captured by
the CES’s GHG emission-based eligibility thresh@dvironment MA, JRWA, PLAC).
Additional commenters voiced support for the pragabechnology-neutral eligibility based on a
GHG emissions threshold (CATF, NYU IPI).

ResponseThe final regulation maintains the technology-nauapproach outlined in the
proposal whereby eligibility is determined basedaarelectricity generator’s ability to meet a
GHG emissions threshold. A technology-neutral eimssstandard is the appropriate approach
for determining eligibility under the CES, whichdssigned to reduce GHG emissions from the
electricity sector over the long term, pursuanth® GWSA. As described in the TSD that
accompanied the proposal, certain technologiesatieamot RPS-eligible may qualify under this
eligibility criterion. The treatment of existingseurces more broadly is a topic that will be
addressed in the review of existing resources requn the final CES.

Comment Two commenters suggested eliminating the 20Xibdity date that prevents pre-
2010 generators from earning CECs, and insteadadiolying resources that are constructed
after the promulgation of the CES to be eligiblgggmerate CECs (Borrego Solar Systems,
MAPC). One of these commenters cited concerns dbstincremental emission reductions,
shuffling, and the potential for windfall profits.

ResponseThe final CES includes eligibility of resourcésmt commenced commercial operation
after 2010, as proposed. As indicated in the T&I3,date reflects the intent to capture resources
that came online after the December 2010 publinatiche Massachusetts Clean Energy and
Climate Plan for 2020 where the concept of a Mdassetts CES was first put forth as a GWSA
strategy (referred to in the 2020 CECP as a Clemndy Performance Standard). In response to
the specific suggestion of using the promulgatiateaf 310 CMR 7.75 as the eligibility cutoff,
EEA and MassDEP point for precedent to other RREGHS programs that have set eligibility
dates at some point in the past in order to ave&balatory precedent whereby project
developers potentially delay construction in apation of a future rule-making that may result
in the project’s ability to generate clean energgltautes. The RGGI program also allowed
crediting for reductions that occurred after thegsam was announced but before it became
effective.

Comment Several commenters stated that the eligibilirgshold requiring qualified generators
to limit emissions to 50% below the most efficieatural gas combined cycle (NGCC) facility
is not stringent enough to ensure compliance viaighréquirement to reduce emissions by 80%
by 2050 (CLF, MAPC, RENEW Northeast, Sierra Clubgveral commenters specifically
suggested that eligibility be limited to those r®es that qualify for RPS Class I. One
commenter stated that the 50% below NGCC threse@gpropriate because it would exclude
biomass projects that do not adequately reduceseamswhile including those that “can deliver
real, meaningful C@reductions” (CATF). One commenter suggested uailonger time period
than the proposed 20 years for assessing life@rissions, citing precedent for using a 100-
year evaluation period (HQUS).

21



ResponseThe eligibility threshold of 50% below NGCC emdss, based on the 20-year time
period, is retained as proposed in the final regaiaafter consultation with DOER. This
threshold, including the 20-year time period, isntical to the one used by DOER to qualify
biomass-fueled generators for the RPS program|jgirmyconsistency among Massachusetts’
clean energy policies. This will support developt&icurrent and future clean energy
technologies that do not qualify for RPS Classtldmresult in significant emission reductions
compared to the best available fossil fuel genesata setting the threshold, EEA and MassDEP
also considered the fact that the technologies fik@dy to qualify have lifecycle emissions
profiles that are well below the 50% threshold, hoit equal to zero. Therefore, setting a lower
emissions threshold could add significant admiatste complexity and uncertainty for these
technologies and would likely result in the samggmts being qualified (and therefore not
provide additional emission reductions). As indéchin the TSD, MassDEP, after consultation
with DOER, is confident that Canadian hydroeleateisources meet the emissions threshold.

With regard to the appropriate time period overalilto assess emissions, EEA and MassDEP
considered three factors: (1) the need to ensatebibmass resources that do not qualify for
RPS because of high lifecycle emissions do notityualr the CES, (2) the precedent for using
20-30 year time periods for evaluating lifecycleigsions of liquid biofuel® and (3) the

GWSA requirement to reduce emissions by 2050. Goerdi with these considerations,
MassDEP is finalizing a 20-year evaluation pereslproposed.

Comment One commenter suggested limiting eligibility &sources in the ISO-NE control area
or adjacent control areas (ELM). Other commenteggssted loosening the requirements for
resources located outside New England, for examiplterespect to technical requirements
related to the use of NERC tags and participataime 1ISO-NE forward capacity market
(Eversource, HQUS, Nalcor, NECEC). One commentereebsupport for the requirement that
generation from a control area that is not adjatetite ISO-NE control area be transmitted
through a dedicated transmission line (privateeit).

ResponseThe proposed regulatory provisions related taygaghic eligibility are being

retained in the final regulation. Under these miowns, qualified resources must be located in
New England or an adjacent control area, unlessexiad by a dedicated transmission line to
one of those areas. The agencies made this deefier consultation with DOER. As explained
in the TSD, this approach is consistent with th&RPogram, which will simplify administration
for MassDEP and regulated parties. Similarly, bgreecting a clean generator, or group of
clean generators, directly to New England or aa@at)t control area, a dedicated transmission
line would provide a mechanism to ensure that #meesbenefits are realized in New England
and Massachusetts when CES resources are locdtdeothe regions allowed under the RPS
regulation.

Requirements related to participation in capacifykats are being retained to ensure that clean
generators reduce emissions without adverselytaitgelectric reliability in New England by
withholding imports when they are most needed susnreliability.

2 For example, 20-30 year time frames have beenligéae California Air Resources Board, the US
Environmental Protection Agency, and various Euarpiaitiatives and academic studies.
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Comment One commenter suggested including existing, nB&-Rligible hydroelectric units
and APS-eligible resources in the CES (NECEC). Aepoadvocated revising references to
DOER’s RPS regulation so that biomass generatatgithnot meet RPS efficiency
requirements can qualify for CES if they meet thression threshold (Biomass Power
Association).

ResponseEXxisting resources, including small non-RPS blgghydroelectric generators, will be
examined in the review of existing resources thas8DEP will complete in 2017, as discussed
below. The final regulation does not include angraes related to APS-eligible resources, but
MassDEP notes that it does not appear that any&ligi®le resources can qualify for CES

based on the emission threshold. With regard tergiatl new biomass or small hydroelectric
units that are excluded from RPS because they timaet technology-specific requirements
such as the biomass efficiency requirement, tred fegulation retains the proposed exclusion to
reduce administrative costs and maintain consigtbatween the CES and RPS for these project
types.

C. Flexibility

Comment: Some commenters supported the inclusion of ampdr regulated entities to
comply by making Alternative Compliance Payment€B). Other commenters advocated
eliminating the ACP option, or, at minimum, disaliag the use of ACP for compliance in 2020
to ensure that the 2020 CES requirement is meg@ECs not ACPs (CLF, ECANE, NECEC).
Other commenters noted the importance of an ACRdompliance flexibility, price control, and
protection against potential market power issuedU{NPI, PowerOptions). One commenter
suggested that ACP funds be used to support zeiss®m generation in Massachusetts
(MAPC). One commenter on the proposed ACP ratednibiet non-RPS eligible clean
generation may not require as much “premium sugpapparently suggesting that the ACP
should be set at a relatively low level (Eversource

ResponseEEA and MassDEP are retaining an ACP option inGRB& to provide compliance
flexibility as well as a price ceiling on CECs bf§asing a compliance option that would cost no
more than a fraction of the RPS ACP price in amgiyear. The agencies are making one change
to the ACP provisions to address the importanaaexdting the 2020 target: for years 2018 —
2020, the ACP rate is being increased to 75% of &R&unt, thereby reducing the likelihood
that compliance will occur through ACPs. Beginnin@021, the ACP rate will revert to 50% of
the RPS rate, as proposed.

The final ACP price levels are consistent with, bigiher than, the anticipated price of available
RECs, as observed by DOER and in futures priceitada on the website of the
Intercontinental Exchange trading platforwnw.theice.com)Therefore, compliance should
occur using CECs, not ACPs.

Another reason that the agencies do not expeatdb@f ACPs in 2020 is that EEA and
MassDEP determined prior to the rule-making in cttasion with DOER that there is currently
a significant surplus of renewable energy suppbilable. This assessment was shared with
stakeholders before proposing 310 CMR 7.75, ane thvas no adverse comment on this issue.
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In addition, the surplus of in-region renewablerggesupply and has since been confirmed by
Sustainable Energy Advant&dend Synapse Energy Economits.

As finalized, ACP funds will be directed to suppttt Commonwealth’s efforts to reduce GHG
emissions and to address other harmful effectéirafite change, including supporting
adaptation efforts in those communities that arstradversely affected. By closely targeting
the use of any ACP funds to the types of prograchpanjects that will directly reduce GHG
emissions and mitigate the harms of such emisskB8, and MassDEP will further ensure that
the statutory purposes of the GWSA are met.

The Electricity Bill and C@QEmissions Impacts Study discussed in Section &h@ V-B of this
RTC considered the proposed ACP rate, and alse@sslell the impacts of a higher ACP rate.
This analysis supports EEA and MassDEP’s conclusgiahthe ACP will not be utilized in 2018
- 2020 because there is sufficient renewable enavgifable to meet the standard without the
use of ACPs, but shows the potential for some 6#e€C®s for compliance in 2021 - 2022, when
the ACP rate is lower but new imported hydroelediyiis not yet available. Specifically, the
study projects:

* REC prices remain below 75% of the RPS rate in 202820 under base case and
higher electricity sales projections, so the ACRadsutilized for compliance in those
years (see Figures 9 and 13).

* In 2021 - 2022, REC prices rise to near the ACe 0660% of the RPS rate under
higher electricity sales projections, suggestireg the ACP could limit bill impacts in
those years (see Figure 13).

Comment One commenter suggested removing banking of GeE@sthe CES (CLF). The
commenter stated that allowing the use of banke@<J& 2020 could reduce the amount of
clean energy that must be delivered to Massaclsuse2020, resulting in increased emissions in
that year. One commenter supported banking bubowowing (NYU IPI).

ResponseEEA and MassDEP agree with the commenter regautthi@ importance of

controlling emissions in 2020 and are thereforésiayg the banking provisions in 310 CMR 7.75
so that the use of banked of CECs is not alloweid 2021. Allowing the use of banked CECs
for compliance beginning in 2021 is appropriateduse it could provide an additional incentive
to reduce emissions in 2020. Because the bankmggions in DOER’s RPS regulation are not
affected by this rulemaking, they will continueaitow banking of excess RECs, providing
flexibility and supporting operation of the broad®EC market. The CES does not include
borrowing.

D. Prices & Costs

Comment Some commenters voiced concern that the CESeuilllt in increased electricity
costs to ratepayers. Several commenters cited cbether clean energy programs, such as
renewable energy mandates, as evidence that dasisloprograms are already high and should

2L Seehttp://www.raabassociates.org/Articles/Grace%208tredion%203.24.17%20final.pdslide 12.
22 Seehttp://www.synapse-energy.com/about-us/blog/ansigsassachusetts-rgSigure 7, p. 18.
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not be increased further (Eversource). One of thes@nenters noted that electricity prices
could increase if new clean energy (offshore wind hydroelectricity) is not procured as
expected (AIM).

ResponseEEA and MassDEP recognize the potential for cugtases as a result of new
requirements for clean energy procurement. Fof i@, DOER and MassDEP had estimated
that the direct costs to retail electricity sellefgurchasing additional RECs in 2018 — 2020
could amount to approximately 1% of electricityi$ilA more recent study of RPS expansion in
Massachusetts and Connecticut, which could be ¢sgeéc have similar costs, suggested
possible bill impacts for the typical residentiastomer of $0.15 to $2.17 per moAththe high
end of this range exceeds the estimate includéueiT SD, but may be more reflective of the
potential costs of implementing the final regulatiavhich includes a higher ACP price than the
proposal. Therefore, a range of 1 — 2% of elecyrizills may be more appropriate for the cost of
implementing the final regulation. Also, as notadhe TSD, the GWSA requires emissions
reductions, so not implementing the CES could megunplementation of other policies with
potentially higher costs.

The Electricity Bill and C@QEmissions Impacts Study, discussed in SectionS Hhd V-B of
this RTC, generally supports EEA’s and MassDERginconclusion that sufficient renewable
energy is available to support compliance with 8MR 7.75, and that impacts on electricity
consumers are likely to amount to less than 2%uofkat electricity bills in almost all cases.
Specifically, for the aggregate emission limitsafined in 310 CMR 7.74, the study projects:

» Bill impacts are projected to be 0 — 1.5% of eler bills for all years and rate classes,
with impacts of up to 2.1% possible under a higHectricity sales scenario (see ES-
Figure 2).

* REC prices are projected to increase to approxim@go - $40 per MWh in some years,
compared to the very low prices projected in tHeresce case (see Figure 9, Table 4,
Figure 13, Table 6).

* Renewable generation is projected to increase im Biegland (see Table 3).

Comment: One commenter raised concerns about the potéotigenerators of clean energy
attributes demanded by the CES to exert substan#atet power, potentially suppressing credit
prices (PowerOptions).

ResponseThe requirements of the final CES were determimetbnsultation with DOER and
DPU, agencies with experience implementing the RP8refore, EEA and MassDEP expect
the CEC market to function efficiently under the&End do not anticipate adverse market
outcomes such as price suppression. MassDEP atiss that laws and regulations that ensure
competitive electricity markets may preclude pricstrategies described by the commenter.

% Seehttp://www.synapse-energy.com/about-us/blog/ansigsassachusetts-rs V.
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E. Existing Resources

Comment: Several commenters requested that MassDEP rerhevedquirement for clean
generators to have commenced operation after ZBb@Kfield, Dominion, Eversource, NEER,
NEPGA). These commenters cited the importance istiag (pre-2010) generators to the
achievement of emission reductions, along witmfss, as reasons for making this change. Few
other commenters addressed the status of existimgrgtors, except that the many commenters
who advocated against including nuclear power GES focused particularly on the Pilgrim
nuclear power plant. Two commenters suggested mitpexisting clean generators smaller than
100 MW to qualify (Brookfield, RENEW Northeast). &@lonly commenter that explicitly
addressed MassDEP’s proposed review of existirguress in the CES suggested that the CES
regulation not be finalized until after that reviesacomplete (Eversource).

ResponseThe purpose of the CES is to reduce emissionsipyasting the increased use of

new clean generators to generate electricity corsumMassachusetts. Limiting eligibility to
post-2010 generators is consistent with this puepHswever, as explained in the TSD, reducing
emissions requires that new clean generators epbsting GHG-emitting generators, not
existing clean generators. Therefore, MassDEP seghcand will complete, a review of options
for including existing clean generators in the CENis review will commence in late 2017 and
involve interested stakeholders, including thosamenting on this aspect of the proposed
regulation.

One option that MassDEP may consider in the reviewd be amending 310 CMR 7.75 to add
a separate requirement to support existing clearrgéors (a “CES-E”). The purpose of the
CES-E would be to encourage existing clean gener&dacontinue to generate electricity for
consumption in Massachusetts at current or histeviels.

Massachusetts’ GHG inventory includes informatibowt electricity consumed in
Massachusetts, including imported electricity. §na&ph below, from a presentation shared with
stakeholders in 2014, provides a rough accountirigeomajor contributors. The graph reflects
the approach to accounting for imported electriaggd in the GHG inventory, under which a
significant fraction of emissions from power plamdNew Hampshire (NH) are assigned to
Massachusetts (because NH is a net exporter dfielgcon an annual basis), but not from
Connecticut (CT) (because CT is not a significammiogter in most years). Reflecting this
approach, the graph shows that Massachusetts escgiynificant quantities of non-emitting
electricity each year from the Seabrook nucleargrgulant (in NH), but not the Millstone plant
(in CT). Similarly, Massachusetts receives a |lafggre of the electricity imported from Canada
to New England because Massachusetts is by fdathest net electricity importer of the New
England states.
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Background - Electricity Used in MA

Renewable Frergy (RPS I&I1)
W Large Hydro (Imported to MA from Canada)
m Pilgrim Nuclear

Seabrook Nuclear (Imported to MA)

m New Clean Energy, Additional to RPS (CES
m Other (Cmitting, Ctc.)

Source: 2012 Massachusetts GHG Emissions Inventory. ! \

]

A CES-E regulation structured in a manner consistéth the GHG inventory could help
maintain the amount of clean electricity importedviassachusetts from existing clean
generators at current levels. For example, a CEESui] be structured to:

* Require retail electricity sellers to annually fuase clean energy certificates (“CEC-
Es”) from existing clean generators in amounts d@st with recent historical data, with
quantities specified in MWh for each category asgrg clean generator (e.g.,
hydroelectric generators in Canad®).

* Allow generators to qualify to create CEC-Es ifythe

o Do not participate in other clean energy progranth as state energy portfolio
standard programs.

o Are located in a state or region from which Massaelts has consistently
imported significant quantities of potentially ebg electricity in recent years.

o Commenced commercial operation after 1990. Thigirement would be
consistent with the GWSA requirement to reduce sioms between 1990 and
2050. In particular, it would acknowledge the intpoce of reducing emissions
with respect to a 1990 baseline, and increasakékhlood that generators
supported by the CES-E will remain operational tighto 2050. As the Pilgrim
nuclear power plant commenced commercial operdtaiore 1990, this
restriction would also be responsive to commerasived on the inclusion of
nuclear power in the CES.

* Include an alternative compliance payment (ACPjoopio limit impacts on electricity
rates. The per-MWh ACP amount could be set ataively low level (e.g., 10% of the
RPS Class | ACP amount, ®1$7/MWh), reflecting the fact that the existing
hydroelectric and nuclear generators that wouldupgorted by the program have
relatively low operating costs, and that their oledétributes (CEC-ES) are not valued in
other markets.

24 While not discussed in this response to commémes;eview may consider issues unique to MEDs/MIsBsh
as issues related to their long-term contracts exikting clean generators.
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The required review of options for including exgticlean generators in the CES will include
consideration of whether a CES-E can help mairgairssions reductions over time, how the
CES-E structure described above compares with otiiesns, and potential bill impacts of a
CES-E. The review will also consider technical essguch as the treatment of various categories
of hydroelectricity, interactions with other cleanergy policies, and whether any limits on
generator capacity (i.e., < 100 MW) would be appi&ip.

V. 310 CMR 7.74: REDUCING CGO, EMISSIONS FROM
ELECTRICITY GENERATING FACILITIES

A. General Comments

Comment: In addition to the many technical comments diseddslow, several commenters
stated that MassDEP should not finalize 310 CMR T0¥ynegy, NEPGA, PowerOptions, Vitol,
others), while several others expressed suppoth@®proposal (Brookfield, CWA, E2, ELM,
private citizen, others). In general, opponentthefregulations described it as unnecessary and
potentially detrimental, with many citing potentregative impacts on electricity costs and
emissions, and suggesting that a focus on thegoatagion sector would be more appropriate
given the amount that the electricity sector hasaaly reduced GHG emissions. Supporters cited
the importance of addressing climate change anglyamg with the GWSA.

ResponseAs discussed in detail in Section Il of this RTEEA and MassDEP are finalizing

310 CMR 7.74 to address climate change in accoedaiith the requirements of the GWSA, the
Kain decision, the 2020 CECP and its Update, aretitkve Order No. 569. As explained in the
TSD, and verified by the Electricity Bill and GE&missions Impacts Study, the combined effect
of 310 CMR 7.74 and 310 CMR 7.75 will be to redeagissions. The role of 310 CMR 7.74 is

to address the GWSA requirement to ensure thatseamiseductions are realized in
Massachusetts; as discussed in section IV of thi{S,B10 CMR 7.75 is necessary to ensure that
sufficient clean energy is available to provideatele and affordable electricity. 310 CMR 7.74
and 7.75 also reflect the regional nature of tleetek grid and the GWSA requirement to
account for the emissions from electricity imports.

Specific issues raised by commenters are discussstail below. MassDEP’s approach to
addressing transportation sector emissions is sgclin a separate RTC covering 310 CMR
60.05 and 60.06.

Comment: Several commenters stated that 310 CMR 7.74 shuilthke effect for three years
after promulgation to ensure that EGUs can addrassnitments made in the ISO-NE forward
capacity markets (EPIl, NEPGA).

ResponseEEA and MassDEP are not delaying implementatio®l® CMR 7.74 to address
forward capacity market commitments. These commtsieequire facilities to participate in
ISO-NE’s energy markets with penalties for redusd-time availability during most needed
hours. The cap-and-trade structure of 310 CMR pra¢ides sufficient flexibility to allow
facilities to meet these commitments while compyiith 310 CMR 7.74, because facilities can
purchase the allowances that they need to opevatstently with ISO-NE commitments (i.e.,
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from other facilities 2018, or through auctiondater years). As with other commitments (e.g.,
other environmental regulations, fuel contracts,)etacilities can reflect any costs associated
with 310 CMR 7.74 in bids and thereby ensure coamgie with capacity commitments and 310
CMR 7.74. Furthermore, even though such exceptiang not proven necessary in other
allowance trading programs such as RGGI, MassDEHdsg an “emergency deferred
compliance” option (discussed below) to ensure 318 CMR 7.74 does not interfere with the
reliable operation of the electric grid. MassDE8batotes that ISO-NE, which administers the
forward capacity market, did not identify a neediéday implementation of 310 CMR 7.74 to
accommodate the forward capacity market schedntetreat making the change requested by
commenters could set a troublesome precedent feraassarily delaying the implementation of
regulations to accommodate schedules over whichdkacies have no control.

Comment: Two commenters addressed the relationship betwe@IC8IR 7.74 and the RGGI
program. One of these commenters expressed cothzriine two programs are not compatible,
(Vitol) and the other suggested that MassDEP shiatice RGGI allowances representing
reductions caused by 310 CMR 7.74 to prevent eanissrom increasing in other states (NYU
IP1). Several other commenters representing fasliéxpressed a strong preference for the
RGGI program’s regional approach over the singiéesapproach of 310 CMR 7.74, stating the
RGGI provides greater flexibility and is more coriple@ with regional electricity markets
(Calpine, Dynegy, Exelon, others).

Response310 CMR 7.74 is compatible with, but distinct froRGGI. Specifically, RGGI
controls emissions in the RGGI region but doesresirict emissions in any particular state.
Conversely, 310 CMR 7.74 controls emissions in Mekasetts but not in other states. As long
as each facility complies with the allowance hofpdiequirements of both regulations emissions
in Massachusetts and the RGGI region will remaioweegulatory limits.

Retiring RGGI allowances to prevent leakage ismemessary because other Massachusetts clean
energy programs including 310 CMR 7.75 will redecgissions regionally. Requiring facilities

to retire excess RGGI allowances could create tmiogy in the RGGI market because it could
change the supply of RGGI allowances availablessctioe region.

More generally, as stated in the TSD, 310 CMR t¢atbe implemented without any impact to
RGGI. This is based on EEA’s and MassDEP’s expeeemplementing various regulatory
programs that constrain the operation of facilisabject to 310 CMR 7.74 and RGGI, and the
fact that none of the modeling efforts discussefiention V-B of this RTC, including the
Electricity Bill and CQ Emissions Impacts Study, identified issues conmgjyvith both
regulations.

Comment: Many commenters expressed concern about the patenpact of the regulation on
wholesale electricity prices and regional emissiamsnany cases referencing modeling
completed by ISO-NE (AIM, Dynegy, EPI, Exelon, Fuint/NRG Canal, NEPGA, R. Tabors,
Stony Brook Energy Center, TMLP).

Responseissues identified in these comments are addressetkahnical level in the TSD and
below. Specifically, the TSD explains how the emaisdimits included in 310 CMR 7.74 were
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determined based on an assessment of changesdleadp@cted to occur in the electric sector
because of energy efficiency, new clean energyuguaeg the impact of the CES), and power
plant retirements. In general, this approach tal#sthing the stringency of the regulation, along
with the inherent flexibility of the electric grid shift generation among efficient generators
during hours of low electricity demand, minimizés potential for the regulation to have
significant impacts on electricity prices or regaemissions. As explained in detail below, ISO-
NE’s comments and modeling support this assessntiemarticular, modeling of the regional
electric grid submitted by ISO-NE projects that ssions will be well below the limits
established by 310 CMR 7.74 in 2025 (the only yalyzed by ISO-NE) whether or not 310
CMR 7.74 is implemented, suggesting that 310 CMR fnay not have any impact on prices or
regional emissions in that year. Even ISO-NE’s niedleases that assume some impacts from
310 CMR 7.74 show impacts on prices and regionasons that are small compared to normal
year-to-year variability. In addition, the Electty Bill and CGQ Emissions Impacts Study
reached similar conclusions.

B. Technical Comments on Potential Impacts on Pricesna Emissions

Comment: Several commenters modeled potential impacts @fG3HR 7.74 on the regional
electric grid, and included quantitative modeliegults in their comments (Dynegy, ISO-NE,
NRG, R. Tabors). As described by the commenteesetimodeling results showed that limiting
emissions from EGUs in Massachusetts could increasssions in surrounding states and
regionally, and that regional wholesale electrigitices could also increase. Other commenters
referenced these modeling results, particular I32sNwhich ISO-NE published prior to the
public comment deadline. The following paragraplmemarize the technical results of these
modeling efforts; additional discussion of how #hessults were interpreted by commenters is
included elsewhere in this document.

ISO-NE operates the regional electric grid. To gmakhe potential impacts of 310 CMR 7.74,
ISO-NE adapted two reference scenarios that weelad for the purpose of conducting 2016
economic studies of the projected operation of#lggonal electricity grid. ISO-NE performs
these modeling analyses as part of its overall gemant of the regional electricity grid. The
purpose of these economic studies is to assistNE@ conducting long-term planning for
generation and transmission resources needed Yapra reliable electricity supply. The 2016
modeled scenarios were developed with extensikelstdder input.

In order to study the impact of new Massachuseigsgy policies to purchase large amounts of
hydroelectricity and offshore wind power (requitedthe 2016 Energy Bill) and the impacts of
the proposed regulation, 310 CMR 7.74, ISO-NE diseeloped four additional reference cases
to represent the additional hydroelectricity impahd offshore wind, and then modeled the
effects of a $2/ton allowance price (as a proxjtlierimpact of 310 CMR 7.74) on each of the
six reference scenarios, for a total of twelve ac@s. The only year that ISO-NE studied was
2025 (detailed numerical results were providednmtiachment to ISO-NE’s comment letter —
see slide 22).

* Projected emissions were below 310 CMR 7.74 agtgdomits in all scenarios. Across
the twelve model runs, “Emissions from MA Affect@&neration” varied between 4,734
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and 7,777 thousand short tons of CQr 4.3 - 7.1 MMT, well below the 2025 aggregate
limit of 7.5 MMT in 310 CMR 7.74. Notably, projecteemissions were already below
the proposed limit even in scenarios that did nolude any representation of 310 CMR
7.74. This means that the regulation would natltes additional emission reductions in
2025 beyond those reflected in the reference case.

Observed price increases were small, and priceedses were observed in one scenario.
Six of the model runs included a price of $2/torCak emissions to represent potential
impacts that 310 CMR 7.74 could have if it weregquire additional emissions
reductions in a particular year. Most of these nhogles showed increases in wholesale
electricity prices and regional emissions equéd¢ss than 1% of reference case values.
One scenario that included expected hydroelegtrigiports and offshore wind actually
showed a slight decrease in electricity prices.

Small regional emissions increases were observeth whpacts of 310 CMR 7.74 were
isolated from other policies and modeled usingleowance price. The six scenarios that
analyze a $2/ton allowance price (but not 310 CMFR or the specific emission limits
proposed in 310 CMR 7.74) showed reductions fraiecééd generators in
Massachusetts of 8-16% (0.5 — 0.9 MMT) compara@ference case emissions, but also
showed that these reductions would be offset biyeases in emissions from other states
(i.e., cause “leakage”).

Scenarios that reflect the impacts of the EnerdiysBow significant reductions,
regardless of the treatment of 310 CMR 7.74. Comparof four model runs that did not
include additional hydroelectricity imports andssfore wind with eight otherwise
identical model runs that did include additionatifoelectricity imports and offshore

wind show significant C@emission reductions from adding hydroelectricityports and
offshore wind. These reductions were apparentl iscaiharios, both inside and outside of
Massachusetts, regardless of whether an allowamme\pas included. In all cases, the
primary impact of a $2/ton allowance price wasiréase the portion of these emission
reductions that occur in Massachusetts.

Tabors Caramanis Rudkevich

Tabors Caramanis Rudkevich simulated the regideatré grid, evaluating the impact of the
310 CMR 7.74 emission limits compared to a refeeeswenario without 310 CMR 7.74. The
comments included detailed numerical results ptesein graphical form, including the
reference case.

Reference scenarios project emissions below theCBAR 7.74 aggregate limits in every
year except 2018 and 2019.

The new facility limit was modeled as an indepenaemstraint that could not be
overcome by purchases of additional credits, aavato be binding in every year. This
assumption resulted in small modeled emissiongas@s in other New England states in
every year.

Total annual costs to consumers in New England wergcted to range from $10 — 80
million. Most of this cost resulted from the assuimp that new facilities would not
purchase credits from existing facilities.
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e For model years 2018 — 2020, equivalent@@ces of $0.45 — 1.10 per ton were
reported, corresponding to projected credit (avadinces) prices.

Dynegy

Dynegy used a production cost model to study regtampacts in 2018, 2020, and 2025.
Specifically, “successive iterations of the modekr&run, placing an increasing cost of CO
emissions on Massachusetts generators coverect lpyaposed regulations until the aggregate
CO, emissions from Massachusetts generators werendiivenatch the aggregate €@mission
limits defined by the proposed regulations.” Theuttes were then compared to a reference case.

e The iterative process described above yielded @@es of $9 — 21 per ton.

» Compared to the reference scenario, the modeliojgged reductions in Massachusetts
electricity generation of 27 — 44%, with generatstifting to other New England states,
and wholesale price increases of 6 — 15%.

* The impact on regional emissions in 2025 was desdras “flat” or increasing
“slightly.” No information was provided about reg&l emissions in other years.

NRG
NRG cited modeling results showing costs to consanmeNew England of $360 million
between 2018 and 2020, but did not provide addatiorformation.

ResponseEEA and MassDEP appreciate the time and resotlmaésommenters devoted to
studying 310 CMR 7.74, and their willingness torshtis information. Potential cost and
emissions impacts were acknowledged in generalstanthe TSD. The TSD stated “Any
incremental costs would be associated with ensuhagreductions caused by these
Massachusetts policies that might otherwise ocls@wdere in New England occur in
Massachusetts. Such costs are expected to be mimetause of the flexibility inherent in the
regional electric grid to shift generation amongU&Gn New England during times of low
demand.®

EEA and MassDEP note that commenters’ analysisaafaeiing results appears to have been
directed primarily at confirming that emissions agt impacts could occur, rather than
evaluating whether the impacts are likely to ogiuen the way 310 CMR 7.74 was designed to
ensure reductions caused by other clean energygmsg In addition, commenters’ models do
not appear to have been designed to determine ahttida magnitude of any impacts would be
significant enough to require changes to 310 CMR.7Commenters also generally did not
address the broader purpose of 310 CMR 7.74, whitthcomplement other clean energy
policies, including the CES, by ensuring reductitiveg would otherwise occur. Fortunately,
commenters shared modeling results that MassDEPtasadependently evaluate these
guestions.

» During times of low electricity demand, some effiti generators do not operate. Because these gmsdrave
low operating costs, switching among them will siginificantly impact regional electricity prices.
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MassDEP'’s technical review of the commenters’ miodelesults concludes that 310 CMR 7.74
is very unlikely to result in costs or emissionsreases exceeding 1% in any year (compared to
reference case prices and emissions), and thatsyettts are likely to be equal to zero in some
or many years. The commenters’ model results thedsm demonstrate that, when considered
in combination with other policies, 310 CMR 7.7/ c®rve its purpose of ensuring that
reductions from other clean energy policies arézea in Massachusetts. The technical basis for
these conclusions is summarized in the followingageaphs:

» The regulation does not require reductions beyewmdl$ projected under reference case
assumptions. As noted above, quantitative modd&hinsO-NE and Tabors Caramanis
Rudkevich suggests that the regulation will nouregjemissions to be reduced below
reference case levels, at least in 2025. Furtheyni@bors Caramanis Rudkevich’s
modeling shows reference case emissions very tbabe 2020 aggregate emissions
limit. These results support the limit-setting aggerh described in the TSD, under which
the 2020 aggregate limit in 310 CMR 7.74 was expliestablished consistent with
estimated 2020 electric-sector emissions due ticipslin the 2020 CECP Update and
the CES, and the reduction schedule for other ywassestablished with the purpose of
ensuring that anticipated reductions occur byrsgtin enforceable limit, not by
delivering additional reductions.

* [If 310 CMR 7.74 requires emission reductions ireary cost impacts are likely to be
small. Commenters provided helpful informationaneting the potential magnitude of
compliance costs. For example, one of the scenatimbed by ISO-NE projected that a
$2/ton allowance price would reduce emissions belbw levels required by 310 CMR
7.74 and increase wholesale electricity prices@@%MWh. Similarly, NRG reported
potential costs of $360 million over a three yeaigd across New England. While
significant, these costs amount to increases sftlean 1% of Massachusetts retail prices
(= $140 - $160/MWHh) and regional retail salesh(4 - $18 billion per yeaff. MassDEP
also notes that costs would not be incurred ins/gawhich the regulation would not be
binding, and that ISO-NE studied one scenario irckvla regulatory constraint resulted
in lower electricity prices, suggesting that angtdacreases modeled by ISO-NE can be
considered worst-case, not expected, outcomes.

» Regional reductions caused by Massachusetts’ pslamie stringent enough to allow
compliance with 310 CMR 7.74, even if 310 CMR 7r@duires emission reductions in
Massachusetts in some years. Modeling by ISO-Nfgests how 310 CMR 7.74 could
achieve its purpose of ensuring that other Massattaiclean energy policies reduce
emissions in Massachusetts. Specifically, all seceaahow emissions reductions in New
England of more than 5 MMT from imported hydroetimity and offshore wind
contracted under Massachusetts’ policies by 2028halt any allowance price,
reductions from EGUs located in Massachusettsem®than 2 MMT, with the remaining
reductions occurring in other New England statesvéler, when a non-zero allowance
price is added, reductions from EGUs located inddabusetts exceed 2.5 MMT. In
other words, reductions occur across New Englaradl icases, but the allowance
requirement increases the portion of the reductibasoccur in Massachusetts.
MassDEP also notes that since ISO-NE modeling pt®jhat 310 CMR 7.74 will not

% Costs are approximate based on recent per-kWih etatricity prices from multiple sources, and raghan 100
million MWh in annual regional electricity sales.
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require emissions reductions in 2025 (as discuabede), any shifting of emissions
reductions among states should be considered #fms®ot a projected, outcome. The
magnitude of the reductions in emissions from E@ldated in Massachusetts is at least
0.5 MMT in each scenario. The ability to shift esims among states at moderate cost is
also illustrated in the modeling results submitigdrabors Caramanis Rudkevich, which
show shifts in emissions of 0.5-1.5 MMT associatth price impacts smaller than

those reported by NRG and I1SO-NE.

» Larger impacts projected by Dynegy are not supgdsteother commenters and do not
appear relevant. Unlike ISO-NE and Tabors Carasm@odkevich, Dynegy did not
include enough information about the reference taestewas used as a comparison point
for evaluating policy impacts. Dynegy’s statemdratt310 CMR 7.74 would reduce
Massachusetts generation by 44% in 2025 showsentt, that Dynegy used a very
different reference case than ISO-NE and Taborar@anis Rudkevich, both of which
used reference cases showing that compliance W@rC3R 7.74 would not require any
emissions reductions in 2025. The projection of 4é#@uctions also conflicts with ISO-
NE scenarios, in which generation reductions of than 5% bring modeled emissions
well below levels required by 310 CMR 7.75 in 2026e unexplained inconsistency
with ISO-NE’s modeling is particularly notable, givISO-NE’s reliance on publically-
vetted assumptions and the fact that the ISO-NEetagiresults were available to
Dynegy in advance of the comment deadline and ait&/negy’s own comments. A
possible reason for the discrepancy could be tlyaeBy did not fully reflect important
clean energy policies, such as RGGI, in its refegerase. If true, this would also support
MassDEP’s approach to establishing aggregate emisémits, under which 310 CMR
7.74 "ensures” reductions from other policies andsdnot (as assumed by Dynegy)
result in significant additional reductions.

As discussed in Section I-C of this RTC, MassDEd® abmmissioned the Electricity Bill and
CO, Emissions Impacts Study to better understand sssaised by commenters. The study
considered the combined effects of 310 CMR 7.743®CMR 7.75, as finalized, and includes
additional analysis of the impact of possible higilectricity demand and a lower (more
stringent) emissions limit.

In general, the study confirms MassDEP’s assessaighe expected impacts of implementing
310 CMR 7.74, along with 310 CMR 7.75. The combimegact of the two regulations on
electricity bills is discussed in Section IV ofsHRTC. In relation to 310 CMR 7.74, the study
projects the following impacts between now and 20@dth lesser impacts in later years:

* In all scenarios, the combined effect of 310 CMR47and 310 CMR 7.75 is to reduce
emissions, with larger reductions occurring undghér electricity demand projections
(see Figure 4, Table 16, Figure 12, Table 19).

* Under base-case electricity demand projectionsafetonsistent with the 2020 CECP
Update, compliance with the aggregate emissionssligi0 CMR 7.74 is not projected

2" MassDEP also notes that, while not reflected is amalysis, attribute tracking requirements intcasts and 310
CMR 7.75 will ensure that MWh from hydroelectricityports and offshore wind supported by Massaclhsiset
policies will be fully accounted for in MassDEP’$G inventory.
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to require any incremental emission reductions Esgere 3). Projected allowance prices
are therefore zero.

* Under higher electricity demand projections derifredn ISO-NE projections,
complying with the aggregate emissions limits 0 MR 7.74 requires incremental
emission reductions in 2018 only (see Figure ldgjeeted allowance prices are $1.16 in
2018.

* If 310 CMR 7.74 had been finalized with a lower agggte emissions limit, incremental
reductions would be required in additional years] allowance prices would be
significantly higher, particular under higher derdamojections (see Figure 15).

* The results are not affected significantly by diéfet RGGI allowance price projections.

* Impacts on wholesale electricity prices are notigicant compared to historical year-to-
year variations (see Figure 8).

Comment: Several commenters questioned whether, when anesidn the context of the
regional electricity market, 310 CMR 7.74 will redtuemissions. Many of these commenters
referenced analysis of the regulation submittetS6)-NE. Most commenters focused on the
possibility that 310 CMR 7.74 could result in a metrease in regional emissions, but the
possibility of “leakage” (emissions increases algsif Massachusetts) was also addressed by
many commenters (AIM, Dynegy, ELM, Exelon, FootpiNRG, MMWEC, NEPGA, NRG,
PowerOptions, private citizen, Stony Brook Energgnt@r, Talen, Vitol).

ResponseAs stated in the TSD that was published with teppsal, “The purpose of [310
CMR 7.74] is to ensure that the impacts of cleagrgyprograms, including energy efficiency
programs and programs that support renewable enargyully reflected in reductions in GHG
emissions from in-state electricity generationlfaes and in MassDEP’s GHG inventory.” As
explained below, 310 CMR 7.74 is structured in anea consistent with this purpose. In other
words, MassDEP proposed 310 CMR 7.74 to “ensureduacome that will be largely driven by
other policies, not to be a primary driver of enueseductions. Specifically, as explained in the
TSD, “in establishing the 2020 aggregate limit” MBEP analyzed “changes that will occur in
Massachusetts by 2020” and proposed an annualgaggr&HG emissions limit consistent with
those changes.

Modeling results submitted by ISO-NE and descriéledve are instructive in understanding how
310 CMR 7.74 can “ensure” that Massachusetts’ obesangy policies reduce emissions in
Massachusetts. Those modeling results show thecingbadding “1,200 MW of hydro imports
from Quebec into New England plus 1,600 MW of offishwind,” as is expected to occur in the
2020s because of the mandates of the Energy 8:NE projects that these policies will
reduce emissions in all New England states. Howelerresults differ with respect to how the
reductions would be distributed across New Engl&mpekcifically, under ISO-NE’s reference
cases (without 310 CMR 7.74), approximately twaesiof the reductions occur in New
England states other than Massachusetts, but ifB@eNE’s policy cases (with 310 CMR 7.74),
the fraction is closer to one half. These resaéspresented here to show how the regulation
could achieve its stated purpose of ensuring itestductions from Massachusetts’ policies;
however, as discussed below, because ISO-NE amitlygempacts of a $2/ton allowance price
instead of MassDEP’s proposed emissions limitsnthmerical results should not be considered
projected outcomes.
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Furthermore, EEA and MassDEP note that ISO-NE'$202deling results show emissions
below the aggregate emissions limits in all modslesharios, including reference cases without
310 CMR 7.74. In its modeling, ISO-NE represent&d @MR 7.74 by imposing an allowance
price of $2/ton of CQ regardless of whether any emissions reductiondduoe necessary to
achieve compliance with 310 CMR 7.74. This apphnaaay support academic study of
potential impacts of a limit on emissions from EGQJ$Massachusetts, but does not represent a
guantitative analysis of 310 CMR 7.74. A quantitatanalysis of 310 CMR 7.74 would
necessarily require consideration of the particatarssion limits in the regulation. Since 310
CMR 7.74 would not require reductions beyond thasserved in ISO-NE’s reference case, such
analysis would likely yield projected impacts onissions of zero. MassDEP notes that this
result would be consistent with the stated purpds3l0 CMR 7.74, which is to ensure
emissions reductions, not cause them.

ISO-NE explicitly addresses the applicability &f #nalytical results in its comments: “It appears
that the state will have difficulty meeting its desd carbon emission reductions from the
electricity sector if it relies solely on the regtibn because these limits, if they are binding,
actually increase the emissions associated witrsbdmisetts electricity consumption.”
Specifically, as discussed above, EEA and MassDERat relying “solely” on 310 CMR 7.74,
and ISO-NE'’s analysis suggests that the regulatiap not be “binding?® Therefore, EEA’s

and MassDEP’s interpretation of these modelingltesloes not support the conclusion that “the
state will have difficulty meeting its desired canbemission reductions from the electricity
sector.”

These issues were also addressed explicitly iff 812, which stated that the 2020 emissions
limit was chosen based on “changes that will oaciMassachusetts by 2020” and that “costs
are expected to be minimal because of the flekyaiiherent in the regional electric grid to shift
generation among EGUs in New England during tinfdsw demand.” In other words, 310
CMR 7.74 is intended to ensure the impact of oéhectric-sector policies in the 2020 CECP
Update and the CES, in the context of the regieledtric grid, not reduce emissions
independently from those policies.

A specific concern raised by some commenters iptisgibility that a binding emissions limit
on in-state generators could increase emissionsnaity. This could occur if constraining
generation of efficient in-state generators regualthe substitution of higher-emitting out-of-
state generators to meet electricity demand. Famgke, this was one conclusion of the 1ISO-
NE’s modeling of a $2/ton C{price. The discussion above largely addressegdtimsern: The
regulation is designed to ensure GHG emissionsctamhs from other Massachusetts policies
and will not in and of itself result in leakagehérefore, it is only appropriate to analyze its
effect in combination with other policies that wilduce emissions, not in isolation.

EEA and MassDEP also note that several commentedeled possible increases in regional
emissions. All of these commenters acknowledgee@mainty regarding whether these increases
would occur at all. ISO-NE and Tabors describedrtitagnitude of the increases observed in

% |n this context, “binding” means that, absentrigulation, emissions would not exceed regulatonjts.
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their modeling as “modest” (ISO-NE), or “minor” (Bars Caramanis Rudkevich). Even
Dynegy described the impact on overall regionalssions as “slight.”

As discussed above, the Electricity Bill and LEdnissions Impacts Study supports the
conclusion that the combined impact of 310 CMR aiid 310 CMR 7.75 is to reduce emissions
in both Massachusetts and New England. BecauseDM#sss promulgating both regulations,
the Electricity Bill and CQEmissions Impacts Study did not attempt to reic@mmenters’
analyses of the impact of implementing 310 CMR Wwithout 310 CMR 7.75. However, in

order to isolate the impacts of 310 CMR 7.74 andythe impacts identified by commenters,
MassDEP analyzed the impact of a lower emissiong §uggested by one commenter.
Specifically, in reference to the lower aggregatassions limit that MassDEP did not include in
the final regulation, the study projects:

» Compared to the aggregate emissions limit includede final regulation, a lower limit
reduces fossil generation in Massachusetts, brgases fossil generation in other New
England states by a comparable amount (see Figuieidure 16).

» Shifting fossil generation to other New Englandestacan result in less emission
reductions in New England (i.e., increase emissiela&ive to a higher aggregate
emissions limit), but this effect is very smalla@ve to the combined reductions from
310 CMR 7.74 and 310 CMR 7.75, and is only obsewreter higher electricity sales
projections in 2018 (see Figure 16).

As described above and in the TSD, MassDEP detedrtime 310 CMR 7.74 aggregate
emissions limit, and is promulgating 310 CMR 7.¥%&ng with 310 CMR 7.74, so that 310 CMR
7.74 will “ensure” emissions reductions consisigith other clean energy policies by setting
legally enforceable limits, but not cause additlaeductions directly. The modeling results
summarized above, including the Electricity Billdka@O, Emissions Impacts Study, illustrate the
importance of this approach, and why EEA and Mag$3d&cided not to reduce the proposed
aggregate emissions limit in response to those aamsthat argued for a more stringent limit.
Furthermore, as noted above, in all scenarios, aplgrtion of the emissions reductions from
310 CMR 7.74 and 310 CMR 7.75 occur in Massachsisetth the remainder occurring in other
New England states. This outcome demonstrates \lEAydhd MassDEP did not increase the
proposed aggregate limits, as suggested by otmementers. Specifically, finalizing a higher
aggregate emission limit would reduce the likelidhdloat 310 CMR 7.74 and 310 CMR 7.75 will
reduce emissions in Massachusetts, as necessamguce compliance with the GWSA 2020
emissions limit.

Finally, EEA and MassDEP note that the regulategquirement to complete a review of 310
CMR 7.74 in 2021, including evaluation of emissiamsl cost impacts, and an opportunity for
public comment, will provide an opportunity to reiithis issue based on actual experience
implementing 310 CMR 7.74.

Comment: Several commenters suggested that the GWSA recphia¢ any increases in
emissions outside of Massachusetts caused by 31R T4 be reflected in MassDEP’s GHG
inventory when determining compliance with GWSAuetibns requirements (Cogentrix,
Dynegy, Talen). In particular, one commenter (NER@Grade the claim that ISO-NE modeling
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shows that 310 CMR 7.74 could increase “statewidiés@missions,” which must be limited
under the GWSA.

ResponseMassDEP’s approach to assessing statewide GHGiemssin its GHG inventory is
documented in detailed spreadsheets on MassDE®'sitgg and has already been subject to
required public comment periods. While MassDEP’sGaHventory approach is not subject to
comment in this rulemaking, MassDEP is providing tbllowing technical information to help
commenters better understand why it would not lpeciate to reflect all regional emissions
impacts of this proposed rule-making in MassDEPH#G3nventory.

» MassDEP’s approach to calculating electricity seetunissions in the GHG inventory
counts all emissions from EGUs located in Massagttsigconsistent with
Massachusetts’s role as an electricity importéon@gwith a fraction of emissions from
EGUs located in New England states that exportrétéy (representing electricity
consumed in Massachusetts) in accordance withdt@uating approach that was subject
to public comment prior to finalization. Accorditg this accounting system, only a
subset of any out-of-state emissions increaseedans310 CMR 7.74 would be
reflected in the statewide GHG inventory.

* The GHG inventory is an after-the-fact assessmeaitnissions based on actual reported
data. Impacts of 310 CMR 7.74 will be reflectedha inventory to the extent that it
affects actual emissions and generation in Massattsuand other states. In contrast,
modeling results showing emissions increases caus8d0 CMR 7.74 are based on
comparison of two different modeling scenarios, areltherefore not appropriate for
inclusion in the GHG inventory. By analogy, theeetk of fuel prices on GHG emissions
can be studied through modeling of multiple scesawith different fuel prices, but the
GHG inventory reflects actual emissions affectedhyactual prices that occurred in the
inventory year. Consistent with best practice axjogsdictions and pollutants,
MassDEP’s GHG inventory is based on actual, noteteatiemissions.

» Commenters that support reflecting modeled regienatsions increases from 310 CMR
7.74 in MassDEP’s GHG inventory do not appear fgpstt treating regional emission
decreases caused by other Massachusetts poligigarki. For example, no commenter
suggested applying a similar analytical approac®l® CMR 7.75, which was proposed
for the specific purpose of providing clean elextyito reduce emissions, including
emissions from electricity imported into Massachissd herefore, because the GHG
inventory must address all similar emissions s@aiuseng a consistent approach,
commenters’ suggestion that MassDEP somehow etlplicclude modeled impacts of
310 CMR 7.74 would not be appropriate even if ttieeptwo issues discussed above
could somehow be addressed.

C. Applicability and Monitoring

Comment: Two commenters recommended that MassDEP avoicerefeng 40 CFR Part 98,
US EPA’s GHG reporting Program (ELM, Sierra Club).

ResponseEEA and MassDEP agree with the comment and hawewed references to 40 CFR
Part 98 from the final regulation. These referer@ese been replaced with references to the
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emissions reporting requirements of the Massactau€€» Budget Trading Program at 310
CMR 7.70 (the RGGI program regulations). This cleawgl simplify administration for
facilities and MassDEP, as the same emissionsfaataa facility will be used to assess
compliance with 310 CMR 7.74 and 310 CMR 7.70. @omesequence of this change is that only
CO, emissions will be reported and used to determimeptiance. This is appropriate because
the vast majority of emissions reported to US ERABUs are emissions of GGand because
EEA and MassDEP are reducing the aggregate emsshinits slightly to address the fact that
the proposed aggregate emissions limits were baséde combined emissions of all GHGs
reported to US EPA. Two other changes result flioeréplacement of references to 40 CMR
Part 98 with references to 310 CMR 7.70: (1) theneption for facilities with consistently low
emissions that is included in 40 CFR Part 98 wollanger apply, and (2) provisions of 310
CMR 7.70 that exempt emissions associated witlptbduction of useful thermal energy will
now apply to 310 CMR 7.74.

A spreadsheet showing how the final aggregate émnis$éimits were calculated to address these
changes is attached to this RTCAppendix B.

Comment: Several commenters requested that MassDEP exewilitiés that produce useful
thermal energy in addition to electricity, or tleaissions associated with the production of
useful thermal energy be subtracted from facilittesnpliance obligations. According to these
commenters, the conversion of waste heat to utieguinal energy should be encouraged
because it avoids the need to burn other fuelbdating (AEC, Alliance for Industrial
Efficiency, NECEC, Northeast CHP Initiative).

ResponseEEA and MassDEP agree that the conversion of weesteto useful thermal energy
is beneficial, but does not consider it appropriateompletely exclude large sources of
emissions from electricity generation that are laga under RGGI from the obligation to
comply with 310 CMR 7.74. Therefore, as discusdsul/a, the final regulation allows facilities
to subtract emissions associated with the prodacfaiseful thermal energy from facilities’
compliance obligations. This approach will accoimntemissions attributable to electricity
production, but ensure that 310 CMR 7.74 does isabdrage facilities from producing useful
thermal energy from their waste heat. This wilbatsake 310 CMR 7.74 more consistent with
the RGGI program, which also uses this same apprimagseful thermal energy.

Comment: One commenter requested that the Deer Islandtjalod removed from the list of
facilities subject to 310 CMR 7.74. According tastbtommenter, Deer Island is unique in that
the purpose of the EGUs is to provide emergenckugapower for critical infrastructure, and
the facility would have been exempt from the praebsegulation because of its history of low
emissions (MWRA).

ResponseThe final regulations exempt the Deer Island fgciln the TSD, MassDEP
explicitly requested comment on exempting faciitirat “have a primary purpose other than
electricity generation.” This comment explicitlydrdsses that request. The commenter also
pointed out that they have low enough emissioraltav them to opt out of federal GHG
reporting in the future, such that if 310 CMR 7afplicability remained tied to the federal
reporting program, the facility would not be sulbjec310 CMR 7.74. MassDEP notes the
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potential for a change in the facility’s operationghe future; should such a change result in
significantly increased emissions, 310 CMR 7.74¢de amended in the future to include the
Deer Island facility.

Comment: Several commenters addressed the unique situdtimewofacilities that have, or will
have, binding GHG emission limits in their MassDg?mits (ISO-NE). According to these
commenters, such facilities should not be requioecbmply with 310 CMR 7.74
(Footprint/NRG Canal). A particular concern raifgdthese commenters was that replacing
limits in permits with the facility-specific limitgr 310 CMR 7.74 would limit their operations
much more than their permits would.

ResponseEEA and MassDEP are including new facilities witttie aggregate emissions limits
as proposed. This is necessary to ensure comphaititeghe GWSA, which requires reductions
in total statewide GHG emissions, inclusive of esinss from new facilities, and the Kain
decision, which requires declining GHG emissionsth that include emissions from new
sources within a chosen category of regulated ssuto response to the concern that 310 CMR
7.74 could limit the operation of these facilitidassDEP notes that developers of new facilities
have claimed that operation of their facilitieslwéduce the need to operate other, higher
emitting, facilities. This fact is important because final regulation includes the flexibility to
shift emissions among facilities, including newiliies, as long as the aggregate limit for the
year is not exceeded. New facilities can take athggnof this opportunity and comply as long as
they own the necessary number of allowances. Ttwethe final regulation will not exempt
new facilities with GHG emission limits in their qpaits, and the final regulation includes
language that clarifies that the requirements & GMR 7.74 replace and supersede GHG limits
in electricity generating facility’s permits.

Comment: One commenter suggested exempting low capacitgrfaaits, based on their low
annual total emissions (NRG).

ResponseBecause these units are not required to oper&wgvatapacity factors, they must be
included to ensure that 310 CMR 7.74 adequatelyrolsnemissions from the electricity sector.

Comment: Several commenters advocated adding additionaityacategories to the regulation,
such as Municipal Waste Combustors (MAPC, priviieen).

ResponseApplicability is limited to EGUs in the final retation. Adding source categories
could complicate program design, an issue identifi¢g many commenters.

D. Aggregate GHG Emissions Limits

Comment: Several commenters stated that 310 CMR 7.74 shmmilcemain in effect after 2020
(Calpine, NEPGA, NRG), while others supported retej the proposed post-2020 limits
(CWA).

ResponseEEA and MassDEP have retained emissions limitsutlin 2050 to support long term
planning by the electric power industry. As notedhe TSD and the 2020 CECP Update, it will
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be necessary to largely or completely decarborerecity production by 2050 to meet the
goals of the GWSA. Given the long planning horizand large capital investments that
characterize the electricity sector, providingeaclsignal that progress toward this goal must be
sustained across the entire 2021 — 2050 time fraithencourage investments that are
compatible with achievement of the GWSA'’s 2050 ctdun requirement. The requirement to
complete a review of 310 CMR 7.74 in 2021 will pieran opportunity to adjust the proposed
numerical emissions limits to ensure compatibiidyh the 2030 statewide GHG emissions limit
that will be finalized in 2020 under the GWSA, dodeflect experience implementing the
program in 2018 — 2020.

Comment: Several commenters suggested that the proposesgiemlimits are overly stringent
(AIM, Dynegy, NEPGA). For example, one of these aoenters suggested that the 2020
aggregate emissions limit should be raised to VB (NRG).

ResponseEEA and MassDEP are not increasing the numericedseom limits. As described in
the TSD, the proposed limits were established basezhalysis of changes in the electricity
sector anticipated in 2020, including changes ahbyehe CES and other Massachusetts clean
energy programs. The TSD also describes how thgogeml numerical emissions limits are
compatible with the GWSA requirement to reduce smiss 25% from 1990 levels in 2020.
Commenters who advocated increasing the limitsxdiddirectly address this analytical
approach. For example, the commenter who advod&&IMMT as a 2020 emissions limit
noted that this is the amount of emissions thatiwed in 2013, but provided no reasoning to
explain why the final limit should not reflect clges that have or will happen by 2020.

Comment: One commenter asserted that “Kain-compliance”ardp be achieved if the 2020
aggregate emissions limit is reduced to 7.0 - 8\ Oe (CLF). This assertion is based on an
analysis of information in a table reproduced fritvim 2020 CECP Update that acknowledges the
possibility that emissions from sectors other tabattricity could remain relatively constant
between 2013 and 2020 when normal variations irtlveeaconsumer behavior, policy
implementation, etc. are considered. In particula,table references a potential range of
transportation emissions of 29-32 MMT @OAccording to the commenter, a limit of 7.0 - 8.0
MMTCO.e would ensure compliance with the GWSA requirenemnéduce emission by 25%
relative to 1990 levels by 2020, even if no redutsiare achieved in other sectors by 2020.

Expert testimony submitted as an appendix to thesements suggested a specific technical
approach to addressing uncertainty. Specificatgpeding to this commenter, “For an estimated
range of expected future emissions to then satsfyequirement of ensuring a 25 percent
reduction from 1990 emission levels by 2020, itesessary that the high end of the reasonably
expected range of future emissions be no greagerttie 2020 limit . . . for purposes of ensuring
a 2020 statewide limit of 70.8 million metric tofisansportation’s] 2020 emissions are expected
to be as high as 32.0 million metric tons.” As @vide for this assertion, the commenter provides
the following excerpt from the 2020 CECP Updatectignizing the historic increase in VMT
from 1990 to 2013 of 22%, it remains possible #ratncrease in VMT will offset some or all of
these benefits. Therefore, accounting for theselr@nd recent emission data, 29-32 MMT
CO.e appears to be a robust range for 2020.”
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According to this commenter, a limit of 7.0 MMTG@®appears necessary based on the ability of
the proposed version of 310 CMR 7.75 to reduce ®oms and analysis provided in the TSD,

but a limit as high as 8.0 MMT CGQ@ould be appropriate if MassDEP revises 310 CM# 7o

limit flexibility and provides additional informain about clean energy that will be available in
2020.

ResponseAs discussed in section IlI-C of this RTC, EEA aidssDEP have considered
uncertainty and concluded that the regulationseviure compliance with the GWSA
requirement to reduce emission by 25% relatived@0levels by 2020.

With regard to the commenters’ analysis, EEA ang$DdEP note that the claim that it “remains
possible” that transportation emissions could bligis as 32 MMTCO2e does not imply that 32
MMT COye is within the “reasonably expected range” that th suggested as the appropriate
test. Outcomes outside of the “reasonably expeaeciege” will always “remain possible.” 32
MMT CO.e for the transportation sector remains possihlg,diven the existence of vehicle
emissions standards that are anticipated to ddhvge reductions in emissions by 2020, the
“reasonably expected range” is bounded by the Biglmissions level recently experienced in
the past, which is listed in the referenced tatdenfthe 2020 CECP Update as 31.2 MMT£0
The expectation that these standards will provatéteonal emissions reductions before 2020 is
supported by analysis completed to support thesmnaking and described in the TSD.

Substituting 31.2 MMT for 32 MMT in the commentegralysis suggests that a 2020 limit 0.8
MMT higher than CLF’s proposed 2020 limit of 8.0 MMhould meet the suggested
“reasonably expected range” test. The 2020 limB.66 MMT CQe in the proposed regulation
should therefore meet the commenter’s suggestadasta for “Kain-compliance” as long as 310
CMR 7.75 is revised as suggested by the commdaseres related to 310 CMR 7.75 are
addressed elsewhere in this document, along wetladadlitional information requested by the
commenter.

More generally, the comments appear to conflate possible standards for considering
uncertainty: “reasonably expected range,” “remainssible,” “robust range,” and “expected to
be as high as.” These words can be used to desordstainty, but EEA and MassDEP do not
agree that they are more appropriate than the apprdescribed in the TSD, under which the
regulations are designed to reduce emissions “libtf@required” amount to “ensure that the
GWSA 2020 limit is achieved with a reasonable degrecertainty.” As discussed in Section
[1I-C of this RTC, MassDEP also reviewed 2014 GH@dntory data that was not available
when the 2020 CECP Update was published or wherCBAR 7.74 was proposed. This data
supports the assessment above, as 2014 transporatissions were 29.3 MMT G&

In summary, EEA and MassDEP agree with the commémée there are other possible
approaches to addressing uncertainty, but do meeagat the approach suggested by the
commenter requires revisions to any of the proposgdlations, or to the overall conclusion that
the proposed regulations will ensure that requamdssions reductions are realized by 2020 with
a reasonable degree of certainty.
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Comment: Several commenters suggested that the rate ahwecaggregate emissions limits
in 310 CMR 7.74 decrease over time should be isedaor example from 2.5% per year to
5%, to achieve additional reductions over the Itargh (ECA, Environment MA, private
citizen).

ResponseThe 2.5% reduction schedule included in the prapgsetained in the final
regulation. As discussed in the TSD, this scheudulleachieve necessary reductions by 2050,
and may be revised based on the results of thegrogeview scheduled for 2021.

E. Individual Facility Emission Limits, Allocation, and Auctions

Comment: Many commenters addressed the proposed approdiafittog emissions from
facilities, which combined limits on emissions framdividual facilities with a system of
tradable over-compliance credits. A common themeranthese commenters was that
approaches to enforcing the aggregate emissiotis lififer with respect to the degree to which
they would support a flexible, efficient market.adeding to these commenters, poor program
design could lead to anti-competitive behavior sashhoarding.” Commenters who addressed
the merits of particular approaches offered diffgrassessments regarding which approach
would be most likely to result in such adverse ouates. Several commenters expressed support
for auctions, referencing the RGGI experience amgtjssting that auctions could provide
economic efficiency and market liquidity (CLF, Dy ELM, Exelon, ISO-NE, NYU IPI,
Veolia), but other commenters provided reasons attions could be problematic, including
the need to resolve difficult auction design issi@&spine, NRG, TMLP). A few commenters
cited potential benefits of using an allowanceitrgégpproach in lieu of the proposed over
compliance credit system, regardless of whethetiaagcare used to distribute allowances
(Calpine, Exelon, NRG).

ResponseEEA and MassDEP are finalizing 310 CMR 7.74 asllowance trading program,

but will utilize allowance auctions to distributbosvances beginning in 2019. In reaching the
conclusion that allowance auctions are preferdt&) and MassDEP considered and agree with
the strongly supportive comments of ISO-NE, and memts from both environmental advocates
and electricity generators. In acknowledgementoohments that reference the RGGI
experience, the auction requirements in the fiegukation are nearly identical to DOER’s
existing RGGI auction regulations, except thatftil®wing changes are included to provide
additional flexibility regarding auction design amd@intain consistency with other 310 CMR
7.74 trading provisions.

« EEA/MassDEP may allow a single bidder to purchasmany as 50% of the allowances
available for sale in a particular auction, unlesearket monitor or auction administrator
advises a more stringent limitation.

 EEA/ MassDEP may implement an auction without aimim reserve price.

 EEA/MassDEP could qualify bidders based on sucaegsflification for RGGI
auctions, instead of separately pursuant to 310 GMR.

» Consistent with the proposal to limit OCC tradipgrticipation in auctions would be
limited to electricity generating facilities regtéd pursuant to 310 CMR 7.74.
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In response to comments regarding the need fofuda@nsideration of various auction design
parameters, EEA and MassDEP will develop auctigairements using a two or three step
process in 2017 and 2018. Specifically, as a $tegp, EEA and MassDEP have finalized in 310
CMR 7.74 basic auction requirements that can suumtioning in 2019. Second, in late 2017,
MassDEP will complete an analysis of various aurctesign parameters, such as auction
timing, reserve price, eligibility, etc. This ansiy will provide an opportunity for stakeholder
input and a technical basis for regulatory amendsdrhird, in 2018, MassDEP/EEA will
publish final auction documents, including biddeguirements and instructions, a draft auction
notice, etc., and, as necessary, propose andzinafhendments to 310 CMR 7.74. Throughout
this process, EEA and MassDEP intend to draw oemaipce implementing RGGI auctions, so
stakeholders who wish to participate in the auctiesign process should review existing RGGI
auction regulations and supporting documents foeng@l applicability to 310 CMR 7.74.

In order to allow sufficient time for a stakeholgeocess to address these auction design
parameters, the implementation of auctions is @elaytil 2019. For the first year of the
program, 2018, the final regulations will implemantallowance trading program, with
allocations based on the proposed individual figodimissions limits. This approach has enabled
EEA and MassDEP to retain many aspects of the gadpbut address commenters’ concern that
the fact that OCCs would not have been availabli after the end of the compliance year

could impede development of a liquid market fooatnces. MassDEP will work to have an
allowance tracking system in place as early astigedate in 2018. Since the allocations are
established in regulation, facilities will know thallocation before the beginning of 2018, and
can begin planning for compliance and allowanceitigabefore the tracking system is in place.

As finalized, auction proceeds will be directedtpport the Commonwealth’s efforts to reduce
GHG emissions and to address other harmful effgfatimate change, including supporting
adaptation efforts in those communities that arstradversely affected. By closely targeting
the use of any proceeds to the types of progranpasjdcts that will directly reduce GHG
emissions and mitigate the harms of such emisskias, and MassDEP will further ensure that
the statutory purposes of the GWSA are met.

Another change included in the final regulatiom igrovision to require reporting of transaction
prices. Such prices could help to ensure markeidity if aggregated price information is
published to support price formation. The informatcould also be useful to a market monitor.

Comment: Many commenters requested changes to the proposgmbdology for setting
emission limits for individual facilities. Theseguests included:

» Historical performance is inappropriate becausandicipated changes in the electricity
sector, such as increased renewables (Exelon).
* Heat rates or nameplate capacities would be pigéeta the proposed approach

(Exelon).

» Past reductions should be recognized (several MbRsference to Stony Brook Energy
Center).

* New facilities should comply but should not receseparate limits or allocations
(MAPC).
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» To avoid impacts of anomalous years, the highemt geyears over a five year period
should be considered instead of simply averagirggetiyears of data (Cogentrix, NRG,
Talen, TMLP, Veolia).

» Emissions should be used instead of generation (NRG

* Production of useful thermal energy should be razagl (Veolia).

* Provide limits at least five years in advance (BBELD

* Increase (NRG) or decrease (CATF, Talen) the dizleeolimit for new facilities.

Several commenters also requested updates or ton®to the data used to calculate facility-
specific emissions limits (Calpine, Stony Brook EjyeCenter, Talen, Veolia).

ResponseAs stated above, except for 2018, the final ragrawill include an auction-based
allowance trading program that does not requirenge¢missions limits for individual EGUs.

For 2018, the final regulation uses the proposguiageh to determining emissions limits to

determine allowance allocations, as discussed above

In general, compared to alternatives offered byroemters, the allocations acknowledge
generator efficiency and consistent operation tivee, qualities that are important to the
reliable and cost-effective operation of the eleayrid. Furthermore, when MassDEP analyzed
specific suggestions to base allocations on thiedsigyear or years over a multi-year year
period, the result was to reduce allocations sicgnitly for numerous facilities, including, in
some cases, facilities that requested increageeitoallocations.

Other than minor changes to the aggregate limiudised elsewhere in this document, the only
changes in the final regulations to the emissiongd for 2018 are:

* As appropriate, calculations are being updateéflect the best available data sources.

* A mechanism is being added to allow the distributda portion of new facility
aggregate emissions allowances to existing faaslitin November 15, based on a
calculation as to whether, before the end of ther ythe new facility aggregate emissions
limit will be fully utilized in a particular yeaiThis will improve market liquidity by
making allowances available to facilities before &md of the year.

A spreadsheet showing how the final emission lidfat2018 were calculated is attached to this
RTC asAppendix B.

F. Flexibility, Reliability, and Trading

Comment: Many commenters raised concerns about whethgrtdposed regulation would
unnecessarily interfere with EGUs’ operational itelity. In general, commenters focused on
market liquidity, asserting that, because of tihecstire and small size of the allowance market,
EGUs would not be confident that trading opportiesitvould materialize. Some of these
comments focused on the proposed over-compliaremBt@ystem, raising particular concerns
about the fact that, unlike emissions allowancesr-compliance credits are not created until
after the end of each compliance year. Othersddisgader concerns that would apply even
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under an allowance trading system like those thaetbeen used successfully to address a
variety of air pollutants, including concerns abthé small number of market participants.

Commenters noted that constraining EGUs’ operatitberability would reduce economic
efficiency and could compromise the reliabilitytbé New England electric grid.

Commenters suggested several additional flexikitigchanisms that MassDEP could
implement to address these concerns, includindtamative compliance payment option (CLF,
Dynegy, Exelon, MMWEC, NRG and several MLPs), #@atwlity exemption (Calpine, NEPGA,
Talen), an option to “borrow” from future complianperiods under certain conditions without
penalty (BELD, ISO-NE, NRG), and multi-year complk& periods (Calpine, Talen, Veolia).
Several commenters also argued against additi@mapliance options, particularly regarding
the possibility that allowing alternative compli@ngayments in lieu of emission reductions
would compromise the environmental integrity of gnegram and its ability to ensure
compliance with the 2020 emissions limit (CLF, NYRI, Sierra Club).

ResponseThe TSD solicited comment on the potential needaftitional flexibility. These
comments are responsive to that request. In comsihese comments, EEA and MassDEP
focused, in particular, on comments related toned to allow the electric grid to operate
reliably because of the importance of a reliabéeteicity supply to public health and safety and
the mandates of the GWSA, Section 3(c).

In response to these concerns, EEA and MassDE&Jdmeg an option for “emergency deferred
compliance.” Under the final regulation, a facilihat does not fully comply with 310 CMR 7.74
for a particular year because its availability wasded to ensure the reliable operation of the
electric grid during the last 45 days of any calenygkar may elect to postpone a portion of its
compliance obligation until the following year'srapliance deadline. In order to ensure that this
option is only used when other compliance opticagehbeen exhausted, only emissions that
occur during an identified reliability-related “ergency” may be deferred, and any facility that
elects to utilize this option will be required tarender allowances equal to twice the amount of
its deferred compliance obligation. Limiting theadability of deferred compliance is consistent
with comments by ISO-NE and others who referenedédhility as the primary reason for
additional flexibility.

The final regulation defines “emergency” basedtmissuance by ISO-NE of an alert to market
participants that “an abnormal condition affectthg reliability of the power system exists or is
anticipated” (i.e., “Master Local Control CenteoPedure No. 2” under current ISO-NE
operating procedures). The use of the emergeneyreef compliance option is limited to those
emergencies that affect Massachusetts and that octhe last 45 days of each year. This is
appropriate because for events that occur eanlihrd year, facilities will have sufficient time to
manage operations and allowance holdings to acltevgliance by the end of the year.
MassDEP will provide additional guidance to fas regarding exactly how emergency
deferred compliance will be implemented. The firegjulation does not reference an “order to
operate” because, based on consultations withseptative of ISO-NE, it was determined that
referencing a specific reliability-related ISO-NEbpedure would provide a simple and
transparent basis for implementing emergency dedesompliance.
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The two-for-one deferred compliance option wasctettover other “borrowing” options
proposed by commenters to discourage facilities fumnecessarily deferring compliance when
sufficient allowances are available. This will eresthat any additional emissions that occur in
one year will be more than offset by reduced emissthe next year. This approach strikes the
appropriate balance between addressing the ng@dvae compliance flexibility, and the need
to provide strong incentives for facilities to mgeaperations in a manner consistent with
achievement of the aggregate emissions limits 8pddor each year in the regulation.

EEA and MassDEP also carefully considered commgrgaeggestions regarding alternative
compliance payments and multi-year compliance gsri®@ne reason that these options were not
selected is that MassDEP must address the neetptzse a binding regulatory limit on

emissions that declines each year, a requirememn¢dulations promulgated pursuant to GWSA
Section 3(d).

In considering the need for additional flexibiligEA and MassDEP also considered the
submitted modeling results showing reference casssgons (i.e., emissions without 310 CMR
7.74) near or below aggregate emissions limitslidi GMR 7.74 in 2020 (R. Tabors) and 2025
(ISO-NE). These modeling results show that 310 CMR! is unlikely to significantly constrain
grid operations, and that the limited flexibilitffered by the emergency deferred compliance
option will be sufficient to address any potenéateptions to this general conclusion. This
conclusion is also supported by the Electricity Bld CQ Emissions Impacts Study.

Comment: Two commenters suggested that MassDEP shouldreltmproposed “banking”
provisions, which allow facilities to retain allonees for use in future years. According to these
commenters, banking reduces the ability of the leggun to ensure a particular emissions
outcome in a particular year, as required by GWSAe commenter also cited experience with
RGGI, where regulatory amendments were necessaydiess a very large allowance bank
(CLF, Sierra Club). One commenter expressed supgobianking (NYU IPI).

ResponseBanking rewards early emissions reductions antthégefore, appropriate to ensure
the best possible environmental outcome. Spedyidakllowances “expire” at the end of each
year, facilities are not rewarded for reducing esoiss below required levels. In other words,
removing banking provisions would create a “use¥tia-lose them” dynamic in which

reducing emissions could result in the expiratiborused allowances. Furthermore, banking
can encourage facilities to reduce emissions nitae tequired so that they can bank allowances
for use in future years, when compliance might otiee be more difficult. While the total
amount of emissions does not change, banking basal environmental benefit because it
delays emissions impacts and, thereby, reducesntiogint of climate change that occurs by any
particular future date.

However, EEA and MassDEP also agree with commentieosnoted that excessive banking can
compromise the ability of the regulation to redecgissions over time, a particular concern
given the GWSA requirement that regulations proratdd pursuant to section 3(d) include
emission limits that decline annually. In ordeattdress this concern, the final regulation only
allows banking to the extent that it does not donWith the requirement to reduce emissions
annually. Specifically, the final regulation hasheaevised to include annual numerical limits on
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the total number of allowances that may be retaesath year for future use, along with a
formula to ensure that the number of allowancesdhah facility can retain for future use is
limited in a way that enforces this annual limit.the regulation, the annual numerical limits on
banking are expressed as a fraction of the priaryeaggregate emissions limit, and at the time
when allowances are deducted from accounts to deimad@ compliance, additional allowances
are deducted if necessary to ensure that the nuofilbemaining allowances is less than the
specified fraction of the total number of allowasae each account.

Comment: Two commenters suggested that the annual compldeaeiine should be aligned
with the June — May time period used by ISO-NEisviard capacity market. One of these
commenters noted that, compared to December, Mayimse of the year during which other
stressors on grid operations, such as constramnits®tural gas transmission capacity, are less
pronounced (ISO-NE). The other commenter who supddhis change stated that, in order to
ensure compliance with the GWSA requirement to irecannual emissions reductions, it would
be necessary to calculate “half-year” aggregatessons limits (CLF).

ResponseGiven the modeling results from commenters andekalts of the Electricity Bill

and CQ Emissions Impacts Study, EEA and MassDEP are denfithat the design of the final
regulation contains sufficient flexibility to enabileliable operation of the electric grid.
Changing the compliance deadline to May 31, orragldn additional compliance deadline at
that date, would unnecessarily complicate implewrt@ for facilities and the agencies. EEA
and MassDEP also considered issues of consisteitityhe RGGI program, which is also
established on a calendar year compliance yeas (abeit a 3-year calendar year system), and
using a calendar year basis is more consistentR@fsIl. As finalized, the regulation allows
EGUs to utilize compliance reporting for the RG@gram for 310 CMR 7.74. Regulated
facilities under 310 CMR 7.74 can also align thtémning for compliance with their RGGI
compliance planning with consistent use of calerygar compliance basis. If the compliance
year were changed to a June to May period, thesngabes in streamlined compliance would
be lost. The commenter that supported “half-yaagregate emissions limits did not explain
how the limits could be enforced without reducihg amount of flexibility available to facilities
to manage operations across a twelve-month pericalternatively, how the benefit of avoiding
a December 31 compliance deadline could be achietdd ensuring consistency with the
GWSA requirement to require annual emissions redost Finally, the GWSA requires an
annual calendar year GHG Inventory to determinepiamce with the GWSA'’s 2020 and 2050
GHG emissions limit mandates, and changing theGM® 7.74 to an 1SO-based compliance
year would complicate calculation of GWSA complianc

G. Legal Issues

Comment: MassDEP received comments challenging the legas lbfar 310 CMR 7.74
(NEPGA, Dynegy, Talen Energy Corporation, CogentRG Energy, Inc.). One of these
commenters provided detailed arguments (NEPGA)) ailher commenters referencing
NEPGA’s comments rather than providing additioegldl analysis.

With respect to legal authority, these commenterdended that 310 CMR 7.74 is “based on a
flawed understanding of the provisions of the Glaarming Solutions Act (GWSA) and the
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Supreme Judicial Court’s decision_in Kain v. DBP4 Mass. 278 (2016)” and that such
regulations are precluded by the GWSA and Kdihe commenters argue that the Court in Kain
directly addressed and ruled on this issue, artdkihia prohibits MassDEP from regulating the
electric sector pursuant to Section 3(d). Commsrakso contend that in accordance with Kain,
Section 3(c) also prohibits MassDEP from regulathegelectric sector with an in-state
emissions limit.

The commenters also argued that 310 CMR 7.74 igampand capricious, and that the
regulation would cause an increase in overall regiGHG emissions and significant increases
in utility bills.

ResponseEEA and MassDEP disagree with these commenteds-BA and MassDEP
understand the language of Sections 3(c) and 3{thedGWSA to grant both agencies broad
authority to promulgate regulations that set GHGssians levels and limits on the electric
sector and give the authority to craft annuallyliléeg GHG limits for all sources and
categories of sources in the Commonwealth, incytiie electric sector. In addition, there is a
broader context in which MassDEP’s and the Segrstauthority to promulgate the regulations
at 310 CMR 7.74 must be viewed -- namely, the bro&sions granted to both agencies.

As for MassDEP, the Legislature gave the agenaypadmandate to establish a statewide
comprehensive air quality program in its enablitegiges at M.G.L. c. 21A, 88 2 and 8 and in
the Massachusetts Clean Air Act at M.G.L. c. 118l182Aet seq. These statutes grant broad
authorities and discretion to MassDEP to estalaistatewide program to regulate air
contaminants and conditions of air pollution totpod public health and the environment. Given
the broad language of the statutes, MassDEP hasutgated a broad definition of air
contaminants in its Air Pollution Control regulat®at 310 CMR 7.00 that includes greenhouse
gas (GHG) emissiorfs. Under the broad grant of authority from the L&jisre under these
statutes, MassDEP could promulgate 310 CMR 7.7Hawitfurther statutory authorization.

In 2008, the Legislature enacted the Global WarnSotitions Act, codified at M.G.L. c. 21N
(GWSA), and added a key role to MassDEP’s misdim@assist the Secretary of Energy and
Environment in reducing GHG emissions in the Comweaidth to a level 25% below 1990

GHG emissions level in 2020 and at least 80% belagh levels in 205¢. This mission

included the authority to promulgate regulationsspant to both Sections 3(c) and 3(d) of
M.G.L. c. 21IN. Inits May 17, 2016 decision_in Kathe Supreme Judicial Court directed
MassDEP to promulgate regulations that establistirdeg annual aggregate GHG emissions
limits on multiple categories of GHG emissions sasrwithin the Commonwealth pursuant to
Section 3(d) of the GWSA. On September 16, 206 Governor directed MassDEP in
Executive Order 569 to proactively institute newgrams to reduce GHG emissions to meet the
goals of the Global Warming Solutions Act (M.G.L2dN) to reduce GHG emissions 25%
below 1990 GHG emissions levels in 2020 and bgadtl80% in 2050. MassDEP proposed 310
CMR 7.74 pursuant to all of this statutory authoanhd in response to the directives of the
highest court and the Governor of the Commonwealth.

% See 310 CMR 7:00 Definitions
%0 This mission was reinforced by language addddassDEP’s enabling statutes at M.G.L. c. 21A, § 8.
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Similarly, the Secretary has been granted widetrgnguthority to set policy on environmental
matters, including protection of the atmospherenfemntamination, by its own enabling statute.
M.G.L. c. 21A%" The Secretary is also granted the power to ssggrsector policy by this
same statute. This broad mission included reguiaif GHG emissions prior to the enactment
of the GWSA, but the GWSA granted the additional apecific mission to EEA to set the limits
for GHG emissions reduction for the years 2020,02&3d 2040 in order to achieve the overall
statutorily mandated limit of an 80% reduction. abidition, the GWSA granted EEA the
authority to establish a statewide Clean EnergyG@irdate Plan (the 2020 CECP) and to
establish the policies, program and strategiebBahglan that must be implemented to achieve
the required reductions. See M.G.L. c. ZENn addition, the Legislature also granted autiyori
to EEA to promulgate regulations to set “emissi@vels and limits” on the electric sector in
Section 3(c) in addition to the same regulatoryatrity granted to MassDEP. The Secretary is
joining with MassDEP to promulgate the final redidas at 310 CMR 7.74 to establish the
electric sector limits in that regulation with thil authority of EEA as the lead decision-maker
for air quality, energy and climate change policyhe Commonwealth.

Turning to the commenters’ challenges to the asi810 CMR 7.74 in the GWSA, Section
3(c) of the GWSA provides:

(c) Emissions levels and limits associated withdleetric sector shall be established by
the executive office [of energy and environmenttdies] and the department [of
environmental protection], in consultation with dhepartment of energy resources, based
on consumption and purchases of electricity froerdgional electric grid, taking into
account the regional greenhouse gas initiativethedenewable portfolio standard.

M.G.L. c. 21N 8 3(c). The plain language of thestson, which does not define the “electric
sector,” beyond the ordinary meaning of these wdtdsnveys extremely broad authority and
discretion for EEA and MassDEP to set “emissionglieand limits” on any party in the electric
sector, provided that DOER is consulted and praVitiat the agencies base the substantive
decision-making process of setting the “levels lamds” on the “consumption and purchases of
electricity from the regional electric grid” andaonsideration of RGGI and the RPS programs.
Section (c) does not itself say how the agenciesldhveigh these considerations in exercising
their judgment or otherwise limit the means by Viahtise agencies can regulate GHG emissions
from the electric sector. In particular, Sectign)3loes not prohibit EEA and MassDEP from

3L Note in particular, M.G.L. c. 21A, § 2(2) (“prioe for the management of air...to assure the ptiote of such
resources within the commonwealth, realizing thavjging...clean air to breathe is a basic mandag{9)
(regulation of planned development to promote beate of air resources), 2(10) (prevention andeafent of air
pollution or environmental degradation), 2(17) (elepment of energy policy and programs), and 2(8@ysight of
commonwealth efforts to address and diminish thgaicts of climate change by implementation of the SAW

32 Note in particular, M.G.L. c. 21N, §§ 3(b) and 4.

% See definitions of “sector” and “electric” in Watbr's Third New International Dictionary (2002)pat2053 and
p. 731, respectively, which indicate that the téetectric sector” would include all parties relatedthe production
of electricity:

Sector. noun: ...

1.D: a sociological, economic, or political subdien of society <public sector>

Electric: ad]

1.A: of, relating to, or produced by electricityleetric supply> <electric output> <electrical inthys <electrical
shock> ...
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adopting the in-state, annually, declining, masseddaGHG limits contemplated by Section 3(d)
on the electric sector.

In fact, the Legislature included in Section 3(ge@ond concept beyond the “limits” authorized
by Section 3(d) for restraints on the electric geet namely the concept of establishing
“emissions levels.” The word “level” is a word Wwitnany meanings, and the inclusion of this
word further broadens EEA’s and MassDEP’s authanitgr the electric sectdf. Therefore, the
commenters’ arguments that the language of Se8{ionimits the agencies’ authority are not
supported by the agencies’ considered interpretatidhe text.

While EEA and MassDEP disagree with comments gdtiat the electric sector is not subject
to Section 3(d) since that Section does not iesedimpt the electric sector from the categories of
sources that can be regulated under it, the ag&nsseiance of the regulations pursuant to both
Section 3(c) and 3(d), after consulting with DOERI dased on the considerations set forth in
Section 3(c), moot that particular question.

EEA and MassDEP concur with the commenters’ readfripe GWSA, and the Kain decision,
that to a certain extent, EEA and MassDEP mustlaggthe electric sector differently than other
sectors. That difference is reflected in the procaldand substantive requirements of Section
3(c). Section 3(c) requires EEA and MassDEP te Ibagulations of the electric sector upon
“consumption and purchases of electricity” from tagional grid. EEA and MassDEP also
interpret Section 3(c) and other provisions of BWSA to mean that any regulation of the
electric sector should take the regional natuthefelectricity grid into account and seek to
minimize adverse impacts to the grid, including imization of leakage, in setting GHG
emissions levels and limits pursuant to Sectiof 8(8&(d)*> EEA and MassDEP also agree
with the commenters that when establishing levetslanits on the electric sector, it must take
into account the RGGI and RPS programs as regbietection 3(c), which EEA and MassDEP
interpret to mean that it should seek to harmorni@é)e extent possible, the requirements of any
new regulations on the electric sector with thdsR@GI and RPS.

However, the agencies disagree with the commerpesstion that Section 3(c) requires that any
emission levels or limits on the electric sectorstrhe designed to impose regional limits, not in-
state limits, like RGGI and RPS. Nothing in thettexpressly bars the agencies from
establishing in-state limits under Section 3(cy an interpretation that read such a bar into
Section 3(c)’s silence on the issue would be inistest with both the broad grant of authority to
EEA and MassDEP to set “emissions levels and linoitsthe “electric sector” and the GWSA'’s
overall purposes. MassDEP has consistently coetétitht Sections 3(c) and 3(d) of the GWSA

3 The most relevant meanings of the word “level¥\iebster’s Third New International Dictionary (20G2 p.
13—are”

10. the magnitude of a quantity considered in i@aio an arbitrary reference value; or

. a position in a scale or rank (as of achievenpségnificance, or value.

This means that the agency could set the magndfitig#al or individual GHG emissions quantities@ation to
many types of values, or could set GHG emissiangdifor each individual source in a ranked serigkis would
certainly include annually, declining, mass-basaldies as a permissible emissions level on thereestctor under
the authority of Section 3(c).

% EEA and MassDEP note the provisions of Secti@), & (with respect to leakage) and 9 of the GWSA.
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can be read together to regulate the electric sexigood effect in achieving the GWSA goals,
and the Kain decision does not preclude harmonitiadanguage of the two sections.

In making its arguments, NEPGA quotes a portiothefKain decision, which idicta, and
argues that the SJC rejected the RGGI regulatiort@basis that any regulation of the electric
sector under the authority of the GWSA must relglyoon Section 3(c):

[Moreover,] 83(c), specificallgarves out a separate process by which emissions levels
and limits associated with the electric sectoremtablished in consultation with the
secretary and the Department of Energy Resourakarano take into account the
RGGI. [Quoting the text of 83(c).] By doing soethegislature recognized that a
significant part of the electric sector would attgde subject to regulations associated
with the RGGI. The RGGI is also addressed extemgivm G. L. c. 21A, 822ending
further support to the conclusion that the L egislature intended to treat emission
reductions associated with the electric sector differently from other reductionsin other
sectors of the economy. Kain at 297 (emphasis added).

First, simply because Section 3(c) sets out separaicedures for regulation of the electric
sector does not mean that Section 3(c) prohib8saion 3(d) type of emissions limit on the
electric sector, provided that EEA and MassDEPd=sign Section 3(d) limits that also take
into consideration the consumption and purchases the electricity grid and the RGGI and
RPS programs.

Second, NEPGA'’s quote from Kain is irrelevant beseathhe SJC in Kain was never presented
with the question of whether the GWSA allows th@asition of a Section 3(d) GHG limit upon
the electric sector. The SJC ruled only on thestjae of whether the GHG emissions limits as
designed in the RGGI regulations complied withréguirements of Section 3(&f). Therefore,
the Kain decision did not hold that the electrictee could not be regulated pursuant to Section
3(c) alone or in combination with Section 3(d),deagether, and, in fact, the SJC left the door
open to possible consideration of a joint applaatf Sections 3(c) and 3().

Since the interpretation of the language of Sec3i@) was outside the scope of the Kain
holdings, and since the plain language of the ataes not preclude imposition of a Section
3(d) limit on the electric sector, EEA and MassDdaia reasonably interpret the statute to
harmonize the language in Sections 3(c) and 3(d) aglopt regulations in accordance with the
procedural and substantive requirements of thestatutory sections. Given the central role of

% The Kain court’s holding with respect to the RiG&gyulation was that: (1) the RGGI regulation wagablished
under a separate statute, G.L. c. 21A, § 22, anltlewt be counted as being established under¢ 21N, § 3(d);
(2) the RGGI regulations, while achieving importeeductions in GHG emissions, were taken into aotby the
Legislature as part of the “business as usual’gqat@n under the GWSA and cannot be counted towhels
additional GHG emissions reductions the Legislagmeisioned under Section 3(d) of the GWSA; andl{8)
RGGI program effects GHG emissions reductions acttos entire region of participating states andsodgly
reductions within the Commonwealth of Massachusattequirement of Section 3(djee Kain at 297.

37 The SJC prefaced the third basis for its holdirag the RGGI regulations did not qualify as Set8(d)
regulations on the phrase “even if the Legislatntended for 88§ 3 (c) and 3 (d) to be construeetiogr,” leaving
open the possibility that the SJC could later hb#t the Legislature did intend the sections todael together to
regulate the electric sector.
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the electric sector, as annunciated by the Segratahe 2020 CECP and 2020 CECP Update,
and as reinforced by the Governor in Executive Ohte 569,the in-state annually declining
aggregate GHG emissions limit on the electric segénerating facilities established by 310
CMR 7.74 is important to set the electric sectoaaourse to meet the 2020 and the 2050
GWSA limits. MassDEP, as approved by EEA, esthblilsthe design of the limits and
consulted with DOER and DPU in reaching this decigrior to proposing the electric sector
regulation at 310 CMR 7.74. EEA and MassDEP naaldish the final limits on emissions
from fossil-fueled electricity generators througbmulgation of 310 CMR 7.74, after additional
consultations with DOER and DPU on how to addressmenters’ concerns. The agencies are
also promulgating 310 CMR 7.75 to establish a CEeaargy Standard to work with 310 CMR
7.74 to ensure sufficient clean energy to meeGWESA 2020 and 2050 limits and to minimize
impacts to the regional grid, REC/CEC markets ahdlasale and retail customer costs.

As stated in the TSD to the rule-making, 310 CMPR4Avas designed with a GOmit that is an
enforceable backstop to ensure that GHG emisseahgctions in the electricity generating sector
would occur in Massachusetts, rather than in diteev England states, and 310 CMR 7.74 and
7.75 together were designed to achieve GHG reduadthe rate of reductions necessary to
meet the GWSA 2020 limit. Therefore, EEA and MasBDtave established electric sector
limits and levels in 310 CMR 7.74 and 310 CMR 7tii& comply with both the requirements of
M.G.L. c. 21N, 88 3(c) and 3(d).

Appendix A. Electricity Bill and CO , Emissions Impacts Study

Appendix B. Calculation of Final Aggregate Emission Limits
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