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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________ - X
EXXON MOBIL CORPORATION, :
No. 17-CV-2301 (VEC) (SN)
Plaintiff,
-against- . ECF Case
ERIC TRADD SCHNEIDERMAN, Attorney General :
of New York, in his official capacity, and MAURA : DECLARATION OF
TRACY HEALEY, Attorney General of . CHRISTOPHE G.
Massachusetts, in her official capacity, . COURCHESNE
Defendants. :
___________________________ - X
I, Christophe G. Courchesne, declare as follows:
1. My name is Christophe G. Courchesne. | am admitted to practice pro hac vice in

this Court and am an Assistant Attorney General and Chief of the Environmental Protection
Division of the Office of Massachusetts Attorney General Maura Healey (“AGQO”). I am one of
the attorneys representing Maura Healey, Attorney General of Massachusetts, in her official
capacity, in this case. | am over 18 years of age and am fully competent in all respects to make
this Declaration. | have personal knowledge of the facts stated herein, based on my experience or
my consultation with others, or they are known to me in my capacity as counsel for Attorney
General Maura Healey, and each of them is true and correct.

2. | submit this Declaration in support of the Attorney General’s renewed motion to
dismiss Plaintiff Exxon Mobil Corporation’s (“Exxon”) First Amended Complaint in this action.

3. Attached to this Declaration as Exhibit 1 is a true and accurate copy of the order
issued by the Massachusetts Superior Court (Brieger, J.) in In re Civil Investigative Demand No.
2016-EPD-36, Issued by the Office of the Attorney General, Civil Action No. 2016-1888-F, on

January 11, 2017.
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4. Attached to this Declaration as Exhibit 2 is a true and accurate copy of Exxon’s
Petition to Set Aside or Modify the Civil Investigative Demand or Issue a Protective Order, filed
with the Massachusetts Superior Court in In re Civil Investigative Demand No. 2016-EPD-36,
Issued by the Office of the Attorney General, Civil Action No. 2016-1888-F, on June 16, 2016.

5. Attached to this Declaration as Exhibit 3 is a true and accurate copy of Exxon’s
Emergency Motion to Set Aside or Modify the Civil Investigative Demand or Issue a Protective
Order, filed with the Massachusetts Superior Court in In re Civil Investigative Demand No.
2016-EPD-36, Issued by the Office of the Attorney General, Civil Action No. 2016-1888-F, on
June 16, 2016.

6. Attached to this Declaration as Exhibit 4 is a true and accurate copy of Exxon’s
Memorandum in Support of Its Emergency Motion to Set Aside or Modify the Civil
Investigative Demand or Issue a Protective Order, filed with the Massachusetts Superior Court in
In re Civil Investigative Demand No. 2016-EPD-36, Issued by the Office of the Attorney
General, Civil Action No. 2016-1888-F, on June 16, 2016.

7. Attached to this Declaration as Exhibit 5 is a true and accurate copy of Exxon’s
Consolidated Memorandum in Further Support of Its Emergency Motion and in Opposition to
Respondent’s Motion to Compel Compliance with the Civil Investigative Demand, dated
September 8, 2016, and filed with the Massachusetts Superior Court in In re Civil Investigative
Demand No. 2016-EPD-36, Issued by the Office of the Attorney General, Civil Action No. 2016-
1888-F.

8. Attached to this Declaration as Exhibit 6 is a true and accurate copy of the

transcript of the December 7, 2016, hearing before the Massachusetts Superior Court (Brieger,



Case 1:17-cv-02301-VEC Document 218 Filed 05/19/17 Page 3 of 3

J.) in In re Civil Investigative Demand No. 2016-EPD-36, Issued by the Office of the Attorney
General, Civil Action No. 2016-1888-F.

9. Attached to this Declaration as Exhibit 7 is a true and accurate copy of Exxon’s
and the AGO’s joint letter to the Massachusetts Superior Court (Brieger, J.) in In re Civil
Investigative Demand No. 2016-EPD-36, Issued by the Office of the Attorney General, Civil

Action No. 2016-1888-F, dated February 14, 2017.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on May 19, 2017.

[s/ Christophe G. Courchesne
Christophe G. Courchesne (admitted pro hac vice)
christophe.courchesne@state.ma.us
Chief, Environmental Protection Division
Assistant Attorney General
Office of Massachusetts Attorney
General Maura Healey
(617) 727-2200
(617) 727-9665 (fax)
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Exhibit 1

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION
NO. 2016-1888-F

IN RE CIVIL INVESTIGATIVE DEMAND NO. 2016-EPD-36,
ISSUED BY THE OFFICE OF THE ATTORNEY GENERAL

ORDER ON EMERGENCY MOTION OF EXXONMOBIL CORPORATION
TO SET ASIDE OR MODIFY THE CIVIL INVESTIGATIVE
DEMAND OR ISSUE A PROTECTIVE ORDER AND THE COMMONWEALTH’S
CROSS-MOTION TO COMPEL EXXONMOBIL CORPORATION TO COMPLY WITH
CIVIL INVESTIGATIVE DEMAND NO. 2016-EPD-36

On April 19. 2016, the Massachusetts Attorney General issued a Civil Investigative
Demand (~CID™) to ExxonMobil Corporation (“Exxon™) pursuant to G. L. ¢. 93A, § 6. The CID
stated that it was issued as:

[P]art of a pending investigation concerning potential violations of M.G.L. ¢. 9TA. § 2.

and the regulations promulgated thereunder arising both from (1) the marketing and/or

sale of energy and other fossil fuel derived products to consumers in the Commonwealth

....and (2) the marketing and/or sale of securities. as defined in M.G.L. ¢. 110A, §401(k).

to investors in the Commonwealth, including, without limitation, fixed- and floating rate-

notes. bonds. and common stock, sold or offered to be sold in the Commonwealth.
Appendix in Support of Petition and Emergency Motion of Exxon Mobil Corporation to Set
Aside or Modify the Civil Investigative Demand or Issue a Protective Order. Exhibit B. The CID
requests documents generally related to Exxon’s study of CO? emissions and the effects ot these
emissions on the climate from January 1, 1976 through the date of production.

On June 16, 2016, Exxon commenced the instant action to set aside the CID. The
Altorney General has cross-moved pursuant to G. L. ¢. 93A, § 7 to compel Exxon to comply with

the CID. After a hearing and careful review of the parties” submissions. and for the reasons that

follow. Exxon’s motion to set aside the CID i1s DENIED and the Commonwealth’s motion to
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compel is ALLOWED. subject to this Order.
DISCUSSION
General Laws ¢. 93A. § 6 authorizes the Attorney General to obtain and examine
documents “whenever he believes a person has engaged in or is engaging in any method. act or
practice declared to be unlawful by this chapter.” Among the things declared to be unlawful by
chapter 93A are unfair and deceptive acts or practices in the conduct of any trade or commerce.
G.L.c. 93A, § 2(a). General Laws c. 93A. § 6 “should be construed liberally in favor of the

government,” see Matter of Civil Investigative Demand Addressed to Yankee Milk. Inc.. 37

Mass. 353. 364 (1977). and the party moving to set aside a CID “bears a heavy burden to show

wood cause why it should not be compelled to respond.” see CUNA Mutual Ins. Soc. v. Attorney

Gen.. 380 Mass. 539, 544 (1980). There is no requirement that the Attorney General have

probable cause to believe that a violation of G. L. ¢. 93A has occurred; she need only have a
belief that a person has engaged in or is engaging in conduct declared to be unlawful by
G. L.c. 93A. Id. at 542 n.5. While the Attorney General must not act arbitrarily or in excess of
her statutory authority. she need not be confident of the probable result of her investigation. 1d.
(citations omitted).

I. Exxon’s Motion to Set Aside the CID

A. Personal Jurisdiction

Exxon contends that this court does not have personal jurisdiction over it in connection
with any violation of law contemplated by the Attorney General’s investigation. Memorandum
of Exxon Mabil Corporation in Support of its Emergency Motion to Set Aside or Modity the

Civil Investigative Demand or Issue a Protective Order. page 2. Exxon is incorporated in New
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Jersey and headquartered in Texas. All of its central operations are in Texas.

Determining whether the court has personal jurisdiction over a nonresident defendant
involves a familiar two-pronged inquiry: (1) is the assertion of jurisdiction authorized by the
longarm statute. G. L. ¢. 223A. § 3. and (2) if authorized, is the exercise of jurisdiction under
State law consistent with basic due process requirements mandated by the United States

Constitution? Good Hope Indus.. Inc. v. Ryder Scott Co.. 378 Mass. 1. 3-6 (1979). Jurisdiction

is permissible only when both questions draw affirmative responses. 1d. As the party claiming

that the court has the power to grant relief, the Commonwealth has the burden of persuasion on

the issue of personal jurisdiction. Chapman v. Houston Welfare Rights Org., 441 U.S. 600. 612
n.28 (1979).

The Commonwealth invokes jurisdiction under G. L. ¢. 223A. § 3(a). which permits the
court to assert jurisdiction over a defendant if the defendant “either directly or through an agent
transacted any business in the Commonwealth. and if the alleged cause of action arose from such

transaction of business.” Good Hope Indus.. Inc.. 378 Mass. at 6. The “transacting any

business™ language is to be construed broadly. See Tatro v. Manor Care. Inc., 416 Mass. 763.

767 (1994). ~Although an isolated (and minor) transaction with a Massachusetts resident may be
insufficient, generally the purposeful and successful solicitation of business from residents of the
Commonwealth. by a defendant or its agent. will suffice to satisfy this requirement.” Id.

Whether the alleged injury “arose from™ a defendant’s transaction of business in Massachusetts is

determined by a “but for” test. Id. al 771-772 (jurisdiction only proper if. but for defendant’s

solicitation of business in Massachusetts, plaintiff would not have been injured).

The CID says that the Attorney General is investigating potential violations arising from

(5]
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Exxon’s marketing and/or sale of energy and other fossil fuel derived products to
Commonwealth consumers. The Commonwealth argues that Exxon’s distribution of fossil fuel
to Massachusetts consumers “through more than 300 Exxon-branded retail service stations that
sell Exxon gasoline and other fuel products™ satisfies the transaction of business requirement.
Exxon objects because it contends that for the past five years, it has neither (1) sold fossil fuel
derived products to consumers in Massachusetts, nor (2) owned or operated a retail store or gas
station in Massachusetts. According to the affidavit of Geoffrey Grant Doescher (“Doescher™).
the U.S. Branded Wholesale Manager, ExxonMobil Fuels, Lubricants and Specialities Marketing
Company at Exxon, any service station or wholesaler in Massachusetts selling fossil fuel derived
products under an “Exxon”™ or “Mobil” banner is independently owned and operated pursuant to
a Brand Fee Agreement ("BFA™). Doescher says that branded service stations purchase gasoline
from wholesalers who create ExxonMobil-branded gasoline by combining unbranded gasoline
with ExxonMobil-approved additives obtained from a third-party supplier. The BFA also
provides that Exxon agrees to allow motor fuel sold from these outlets to be branded as Exxon or
Mobil-branded motor fuel.

Exxon provided to the court and the Commonwealth a sample BFA. By letter dated
December 19. 2016. the Commonwealth argued that many provisions of the BFA properly give
rise to this court’s jurisdiction. The Commonwealth contends that the BFA provides many
instances in which Exxon retains the right to control both the BFA Holder and the BFA Holder’s

franchisees.! For example. Section 15(a) of the BFA states:

' The BFA mandates that all BFA Holders require their outlets to meet minimum facility.
product. and service requirements. Section 13, and provide a certain level of customer service.
Section 16. Moreover. Exxon requires that the BFA Holder enter into written agreements with

4
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BFA Holder agrees to diligently promote and cause its Franchise Dealers to diligently
promote the sales of Products. including through advertisements. all in accordance with
the terms of this Agreement. BFA Holder hereby acknowledges and agrees that,
notwithstanding anything set forth herein to the contrary, to insure the integrity of
ExxonMobil trademarks, products and reputation, ExxonMobil shall have the authority to
review and approve, in its sole discretion, all forms of advertising and sales promotions
that will use media vehicles for the promotion and sale of any product, merchandise or
services. in each case that (i) uses or incorporates and Proprietary Mark or (ii) relates to
any Business operated at a BFA Holder Branded outlet. ... BFA Holder shall expressly
require all Franchise Dealers to (a) agree to such review and control by ExxonMobil. ...

By letter dated December 27. 2016, Exxon disputes that any of the BFA’s provisions
establish the level of control necessary to attribute the conduct of a BFA Holder to Exxon. See

Depianti v. Jan-Pro Franchising Int’l Inc., 465 Mass. 607. 617 (2013) (citation omitted) (*[T]he

marketing. quality. and operational standards commonly found in franchise agreements are
insufficient to establish the close supervisory control or right of control necessary to demonstrate
the existence of a master/servant relationship for all purposes or as a general matter.”); Lind v.

Domino’s Pizza LLC. 87 Mass. App. Ct. 650. 654-655 (2015) (“The mere tact that franchisors

set baseline standards and regulations that franchisees must follow in an effort to protect the
[ranchisor’s trademarks and comply with Federal law, does not mean that franchisors have
undertaken an agency relationship with the franchisee such that vicarious liability should

apply.™): Theos & Sons. Inc. v. Mack Trucks. Inc.. 1999 Mass. App. Div. 14. 17 (1999)

each of its Franchise Dealers and in the agreement, the Franchise Dealer must commit to Exxon’s
“Core Values.” Section 19. “Core Values™ is defined on page one of the BFA:
BHA Holder acknowledges that ExxonMobil has established the following core values
(*Core Values™) to build and maintain a lasting relationship with its customers, the
motoring public:
(1) To deliver quality products that consumers can trust.
(2) To employ friendly. helpful people.
(3) To provide speedy. reliable service.
(4) To provide clean and attractive retail facilities.
(5) To be a responsible, environmentally-conscious neighbor.

5
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(obligations to render prompt and efficient service in accordance with licensor’s policies and
standards and to satisfy other warranty related service requirements did not constitute evidence of
agency relationship because they were unrelated to licensee’s day-to-day operations and specific
manner in which they were conducted).

Here. though, Section 15 of the BFA evidences a retention of more control than necessary
simply to protect the integrity of the Exxon brand. By Section 15, Exxon directly controls the
very conduct at issue in this investigation — the marketing of Exxon products to consumers. See
Depianti, 463 Mass. at 617 (“right to control test” should be applied to franchisor-franchisee
relationship in such a way as to ensure that liability will be imposed only where conduct at issue
properly may be imputed to franchisor). This is especially true because the Attorney General's
investigation focuses on Exxon’s marketing and/or sale of energy and other fossil fuel derived
products to Massachusetts consumers. Section 15(a) makes it evident to the court that Exxon has
retained the right to control the “specific policy or practice™ allegedly resulting in harm to
Massachusetts consumers. See id. (franchisor vicariously liable for conduct of franchisee only
where franchisor controls or has right to control specific policy or practice resulting in harm to
plaintiff). The quantum of control Exxon retains over its BFA Holders and the BFA Holders’
franchisees as to marketing means that Exxon retains sufficient control over the entities actually
marketing and selling fossil fuel derived products to consumers in the Commonwealth such that
the court may assert personal jurisdiction over Exxon under G. L. ¢. 223A. § 3(a).

To determine whether such an exercise of personal jurisdiction satisfies — or does not
satisfy — due process. “the constitutional touchstone remains whether the defendant purposetully

established “minimum contacts’ in the forum State.” Burger King Corp. v. Rudzewicz, 471 U.S.
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462, 474 (1985). The plaintiff must demonstrate (1) purposeful availment of commercial activity
in the forum State by the defendant; (2) the relation of the claim to the defendant’s forum

contacts: and (3) the compliance of the exercise of jurisdiction with “traditional notions of fair

play and substantial justice.” Bulldog Investors Gen. Partnership v. Secretary of the

Commonwealth. 437 Mass. 210, 217 (2010) (citations omitted). Due process requires that a

nonresident defendant may be subjected to suit in Massachusetts only where “there was some
minimum contact with the Commonwealth which resulted from an affirmative, intentional act of
the defendant, such that it is fair and reasonable to require the defendant to come into the State to

defend the action.” Good Hope Indus.. Inc.. 378 Mass. at 7 (citation omitted). ~In practical

terms. this means that an assertion of jurisdiction must be tested for its reasonableness. taking
into account such factors as the burden on the defendant of litigating in the plaintiff’s chosen
forum. the forum State’s interest in adjudicating the dispute, and the plaintiff’s interest in
obtaining relief.” Tatro. 416 Mass. at 773.

The court concludes that in the context of this CID, Exxon’s due process rights are not
olfended by requiring it to comply in Massachusetts. If the court does not assert its jurisdiction
in this situation. then G. L. ¢. 93A would be “de-fanged,” and consequently, a statute enacted Lo
protect Massachusetts consumers would be reduced to providing hollow protection against

non-resident defendants. Compare Bulldog Investors Gen. Partnership, 457 Mass. at 218

(Massachusetts has strong interest in adjudicating violations of Massachusetts securities law;
although there may be some inconvenience to non-resident plaintiffs in litigating in
Massachusetts, such inconvenience does not outweigh Commonwealth’s interest in enforcing its

laws in Massachusetts forum). Also, insofar as Exxon delivers its products into the stream of
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commerce with the expectation that they will be purchased by consumers in all states. including
Massachusetts, it is not overly burdened by being called into court in Massachusetts. See

World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297-298 (1980) (forum State does

not exceed its powers under Due Process Clause if it asserts personal jurisdiction over
corporation that delivers its products into stream of commerce with expectation that they will be
purchased by consumers in forum State).

For all of these reasons, the court concludes that it has personal jurisdiction over Exxon
with respect to this CID.

B. Arbitrary and Capricious

Exxon next contends that the CID is not supported by the Attorney General's “reasonable
belief™ of wrongdoing. General Laws ¢. 93A, § 6 gives the Attorney General broad investigatory
powers to conduct investigations whenever she believes a person has engaged in or is engaging in

any conduct in violation of the statute. Attorney Gen. v. Bodimetric Profiles, 404 Mass. 152. 157

(1989): see Harmon Law Offices P.C. v. Attorney Gen., 83 Mass. App. Ct. 830. 834 (2013).

General Laws ¢. 93A does not contain a “reasonable™ standard. but the Attorney General “must

not act arbitrarily or in excess of his statutory authority.” See CUNA Mut. Ins. Soc., 380 Mass.

at 542 n.3 (probable cause not required; Attorney General “need only have a belief that a person
has engaged in or is engaging in conduct declared to be unlawful by G. L. ¢. 93A").
Here. Exxon has not met its burden of persuading the court that the Attorney General

acted arbitrarily or capriciously in issuing the CID. See Bodimetric Profiles. 404 Mass. at 157

(challenger of CID has burden to show that Attorney General acted arbitrarily or capriciously). If

Exxon presented to consumers “potentially misleading information about the risks of climate
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change. the viability of alternative energy sources, and the environmental attributes of its
products and services.” see CID Demand Nos. 9. 10, and 11. the Attorney General may conclude

that there was a 93A violation. See Aspinall v. Philip Morris Cos.. 442 Mass. 381, 395 (2004)

(advertising is deceptive in context of G. L. c. 93A if it consists of “a half truth, or even may be
true as a literal matter, but still create an over-all misleading impression through failure to

disclose material information™); Commonwealth v. DeCotis, 366 Mass. 234, 238 (1974) (G. L. c.

93A is legislative attempt to “regulate business activities with the view to providing proper
disclosure of information and a more equitable balance in the relationship of consumers to
persons conducting business activities”). The Attorney General is authorized to investigate such
potential violations of G. L. ¢. 93A.

Exxon also argues that the CID is politically motivated, that Exxon is the victim of
viewpoint discrimination, and that it is being punished for its views on global warming. As
discussed above. however, the court finds that the Attorney General has assayed sufficient
grounds — her concerns about Exxon’s possible misrepresentations to Massachusetts consumers —
upon which to issue the CID. In light of these concerns. the court concludes that Exxon has not
met its burden of showing that the Attorney General is acting arbitrarily or capriciously toward

a3

"

* The court does not address Exxon’s arguments regarding free speech at this time
because misleading or deceptive advertising is not protected by the First Amendment. Inre
Willis Furniture Co.. 980 F.2d 721, 1992 U.S. App. LEXIS 32373 * 2 (1992). citing Friedman v.
Rogers, 440 U.S. 1, 13-16 (1979). The Attorney General is investigating whether Exxon’s
statements to consumers, or lack thereof, were misleading or deceptive. If the Attorney
General’s investigation reveals that Exxon’s statements were misleading or deceptive, Exxon is
not entitled to any [ree speech protection.
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C. Unreasonable Burden and Unspecific

A CID complies with G. L. ¢. 93A, §§ 6(4)(c) & 6(3) if it “describes with reasonable
particularity the material required, if the material required is not plainly irrelevant to the
authorized investigation, and if the quantum of material required does not exceed reasonable

limits.” Matter of a Civil Investieative Demand Addressed to Yankee Milk. Inc.. 372 Mass. at

360-361; see G. L. ¢. 93A. § 6(4)(c) (requiring that CID describe documentary material to be
produced thereunder with reasonable specificity. so as fairly to indicate material demanded):

G. L. c. 93A. § 6(3) (CID shall not “contain any requirement which would be unreasonable or
improper if contained in a subpoena duces tecum issued by a court of the commonwealth: or
require the disclosure of any documentary material which would be privileged. or which for any
other reason would not be required by a subpoena duces tecum issued by a court ol the
commonwealth™).

Exxon argues that the CID lacks the required specificity and furthermore imposes an
unreasonable burden on it. With respect to specificity, Exxon takes issue with the CID’s request
for “essentially all documents related to climate change.” and with the vagueness of some of the
demands. Memorandum of Exxon Mobil Corporation in Support of its Emergency Motion to Set
Aside or Modity the Civil Investigative Demand or Issue a Protective Order. page 18. In
particular. Exxon objects to producing documents that relate to its “awareness.” “internal
considerations.” and “decision making™ on climate change issues and its “information exchange™
with other companies.

The court has reviewed the CID and disagrees that it lacks the requisite specificity. The

CID seeks information related to what (and when) Exxon knew about the impacts of burning

10
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fossil fuels on climate change and what Exxon told consumers about climate change over the
vears. Some of the words used to further describe that information — awareness and internal
considerations — simply modify the “what™ and “when™ nature of the requests.

With respect to the CID being unreasonably burdensome, an effective investigation

requires broad access to sources of information. See Matter of a Civil Investigative Demand

Addressed to Yankee Milk. Inc., 372 Mass. at 364. Documentary demands exceed reasonable

limits only when they “seriously interfere with the functioning of the investigated party by
placing excessive burdens on manpower or requiring removal of critical records.”™ Id. at 361 n.8.
That is not the case here. At the hearing. both parties indicated that Exxon has already complied
with its obligations regarding a similar demand for documents from the New York Attorney
General. In fact. as of December 3, 2016, Exxon had produced 1.4 million pages of documents
responsive to the New York Attorney General’s request. It would not be overly burdensome for
Exxon to produce these documents to the Massachusetts Attorney General.

Whether there should be reasonable limitations on the documents requested for other
reasons, such as based upon confidentiality or other privileges, should be discussed by the parties
in a conference guided by Superior Court Rule 9C. After such a meeting. counsel should submit
to the court a joint status report outlining disagreements. if any. for the court to resolve.

I1. Disqualification of Attorney General

Exxon requests the court to disqualify the Attorney General and appoint an independent
investigator because her “public remarks demonstrate that she has predetermined the outcome of
the investigation and is biased against ExxonMobil.” Memorandum of Exxon Mobil

Corporation in Support of its Emergency Motion to Set Aside or Modify the Civil Investigative

i
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Demand or Issue a Protective Order. page 8. In making this request. Exxon relies on a speech
made by the Attorney General on March 29, 2016. during an *AGs United for Clean Power”
press conference with other Attorneys Generals. The relevant portion of Attorney General
Healey's comments were:

Part of the problem has been one of public perception, and it appears, certainly. that
certain companies, certain industries, may not have told the whole story, leading many to
doubt whether climate change is real and to misunderstand and misapprehend the
catastrophic nature of its impacts. Fossil fuel companies that deceived investors and
consumers about the dangers of climate change should be, must be, held accountable.
That's why 1. too, have joined in investigating the practices of Exxon Mobil. We can all
see today the troubling disconnect between what Exxon knew, what industry folks knew.
and what the company and industry chose to share with investors and with the American
public.

General Laws ¢. 93A, § 6 gives the Attorney General power to conduct investigations
whenever she believes a person has engaged in or is engaging in any conduct in violation G. L. ¢.

93A. Bodimetric Profiles, 404 Mass. at 137. In the Attorney General's comments at the press

conference, she identified the basis for her belief that Exxon may have violated G. L. ¢. 93A. In
particular, she expressed concern that Exxon failed to disclose relevant information to its
Massachusetts consumers. These remarks do not evidence any actionable bias on the part of the
Attorney General: instead it seems logical that the Attorney General inform her constituents

about the basis for her investigations. Cf. Buckley v. Fitzsimmons, 509 U.S. 259, 278 (1993)

("Statements to the press may be an integral part of a prosecutor’s job ... and they may serve a

vital public function.”): Goldstein v. Galvin, 719 F.3d 16. 30 (1st Cir. 2013) (“Not only do public

officials have free speech rights. but they also have an obligation to speak out about matters of

public concern.”): see also Commonwealth v. Ellis, 429 Mass. 362, 372 (1999) (due process

provisions require that prosecutor be disinterested in sense that prosecutor must not be — nor

12
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appear to be — influenced in exercise of discretion by personal interests). It is the Attorney
General’s duty to investigate Exxon if she believes it has violated G. L. c. 93A, § 6. See also G.
L.c. 12, § 11D (attorney general shall have authority to prevent or remedy damage to the
environment caused by any person or corporation). Nothing in the Attorney General’s comments
at the press conference indicates to the court that she is doing anything more than explaining
reasons for her investigation to the Massachusetts consumers she represents. See generally Ellis.
429 Mass. at 378 (“That in the performance of their duties [the Attorney General has] zealously
pursued the defendants. as is [his or her] duty within ethical limits. does not make [his or her]
involvement improper, in fact or in appearance.”).

I11. Stay

On June 15, 2016. Exxon filed a complaint and a motion for preliminary injunction in the
United States District Court for the Northern District of Texas alleging that the CID violates its
federal constitutional rights. Exxon Mobil requests this court to stay its adjudication of the
instant motion pending resolution of the Texas federal action. See G. L. c. 223A. § 5 (“When the
court [inds that in the interest of substantial justice the action should be heard in another forum.
the court may stay or dismiss the action in whole or in part on any conditions that may be just.”):

see WR Grace & Co. v. Hartford Accident & Indemnity Co., 407 Mass. 572, 577 (1990)

(decision whether to stay action involves discretion of motion judge and depends greatly on
specific facts of proceeding before court). The court determines that the interests of substantial
justice dictate that the matter be heard in Massachusetts.

This matter involves the Massachusetts consumer protection statute and Massachuselts

case law arising under it. about which the Massachusetts Superior Court is certainly more
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familiar than would be a federal court in Texas. See New Amsterdam Casualty Co. v. Estes,

333 Mass. 90. 93-96 (1967) (factors to consider include administrative burdens caused by
litigation that has its origins elsewhere and desirability of trial in forum that is at home with
voverning law). Further, the plain language of the statute itself directs a party seeking reliet from
the Attorney General’s demand to the courts of the commonwealth. See G. L. ¢. 93A. § 6(7)
(motion to set aside “may be filed in the superior court of the county in which the person served
resides or has his usual place of business, or in Suffolk county™); see also G. L. c. 93A, § 7 ("A
person upon whom notice is served pursuant to the provisions of section six shall comply with
the terms thereof unless otherwise provided by the order of a court of the commonwealth.”). The
court declines to stay this proceeding.
ORDER

For the reasons discussed above, it is hereby ORDERED that the Emergency Motion of
ExxonMobil Corporation to Set Aside or Modify the Civil Investigative Demand or [ssue a
Protective Order is DENIED and the Commonwealth’s Cross-Motion to Compel ExxonMaobil
Corporation to Comply with Civil Investigative Demand No. 2016-EPD-36 is ALLOWED
consistent with the terms of this Order. The parties are ORDERED to submit a joint status
report to the court no later than February 15, 2017, outlining the results of a Rule 9C Conference.

f 'S

/ /
f,/gf;f” -

HeldJ/E Brieger g’ )
Associate Justice of the Supeum Court

Dated at Lowell, Massachusetts. this 11" day of January, 2017.

14
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Exhibit 3

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

CIVIL ACTIONNO. ___ /& —/$§¥ -

IN RE CIVIL INVESTIGATIVE
DEMAND NO. 2016-EPD-36,
ISSUED BY THE OFFICE OF THE
ATTORNEY GENERAL

EMERGENCY MOTION OF EXXON .
CORPORATION TO SET ASIDE OR MODIFY THE CI
INVESTIGATIVE DEMAND OR ISSUE A PROTECTIVE ORDER

Pursuant to G.L. c. 93A, § 6(7), Superior Court Rule 9A(e), and the standards set forth in
Mass. R. Civ. P. 26(c), Petitioner Exxon Mobil Corporation (“ExxonMobil”), through this
special appearance and without consenting to jurisdiction, respectfully requests that this Court
set aside a civil investigative demand (the “CID”) served on ExxonMobil by the Attorney
General. As grounds for this motion, ExxonMobil states:

1. On April 19, 2016, the Attorney General served the CID on ExxonMobil, which
states that the Attorney General is investigating possible violations of G.L. c. 93A, § 2.
According to the CID, the Attorney General’s investigation centers on two types of transactions:
(1) ExxonMobil’s marketing and sale of energy and other fossil fuel derived products to
consumers in Massachusetts, and (2) ExxonMobil’s marketing and sale of securities to
Massachusetts investors.

2. The Court should set aside the CID because the Court lacks personal jurisdiction
over ExxonMobil in connection with any violation contemplated by the Attorney General’s
investigation. During the 4-year limitations period of G.L. c. 93A, § 2, ExxonMobil has not

(1) sold fossil fuel derived products to consumers in Massachusetts, (2) owned or operated a
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single retail store or gas station in the Commonwealth, or (3) sold any form of equity to the
general public in Massachusetts. Furthermore, ExxonMobil’s only sale of debt in the past
decade has been to underwriters outside the Commonwealth, and ExxonMobil did not market
those sales to Massachusetts consumers.

3 However, if this Court determines that it can exercise personal jurisdiction over
ExxonMobil, alternatively, and solely to protect its rights and preserve its objections,
ExxonMobil respectfully requests that this Court order the following relief.

4. The Court should exercise its inherent authority to disqualify the Attorney
General and her office from pursuing this investigation and appoint an independent counsel, who
is not compensated on a contingency-fee basis, to determine whether an investigation is
warranted and, if so, to conduct that investigation. The Attorney General’s public extrajudicial
statements disparaging ExxonMobil and prejudging the outcome of any investigation preclude
her and her office from serving as a disinterested prosecutor in any investigation of ExxonMobil.

3. The Court also should set aside, modify, or issue a protective order concerning the
CID because it violates ExxonMobil’s constitutional, statutory, and common law rights. The
CID impermissibly infringes on ExxonMobil’s constitutional rights to free speech, freedom from
unreasonable searches and seizures, and guarantee of due process of law as guaranteed by
Articles XII, XIV, and XVI of the Massachusetts Declaration of Rights. The CID also runs afoul
of the standards set forth in Mass. R. Civ. P. 26(c) because it imposes undue burden and expense
on ExxonMobil. For instance, the CID requests production of over 40 years of documents,
despite the 4-year statute of limitations. Furthermore, the CID is impermissibly unspecific and
does not affirmatively state that ExxonMobil may withhold documents on the basis of privilege.

6. Finally, the Court should exercise its discretion to stay adjudication of this
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Petition pending the resolution of an earlier filed federal action in the United States District
Court for the Northern District of Texas, Exxon Mobil Corp. v. Healey, Case No. 4:16-CV-469
(N.D. Tex. June 15, 2016), which seeks to enjoin the Attorney General’s investigation.

f This emergency motion is filed pursuant to Superior Court Rule 9A(e) because
ExxonMobil has been unable to reach an agreement with the Attorney General that satisfactorily
addresses ExxonMobil’s concerns relating to the CID prior to June 16, 2016, the agreed-upon
time for ExxonMobil to initiate any legal proceeding to set aside or modify the CID without
waiving its right to object to the CID.

8. ExxonMobil also relies on the grounds set forth in its Memorandum in Support of
Petition and Emergency Motion of Exxon Mobil Corporation to Set Aside or Modify the Civil
Investigative Demand or Issue a Protective Order filed with this motion.

Respectfully Submitted,
EXXON MOBIL CORPORATION

By its attorneys,
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EXXON MOBIL CORPORATION

By: /s/ Patrick J. Conlon

Patrick J. Conlon
(patrick.j.conlon@exxonmobil.com)
(pro hac vice pending)

Daniel E. Bolia
(daniel.e.bolia@exxonmobil.com)
(pro hac vice pending)

1301 Fannin Street

Houston, TX 77002

(832) 624-6336

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON, LLP

By: /s/ Justin Anderson
Theodore V. Wells, Jr.

(pro hac vice pending)
Michele Hirshman

(pro hac vice pending)
Daniel J. Toal

(pro hac vice pending)

1285 Avenue of the Americas
New York, NY 10019-6064
(212) 373-3000

Fax: (212) 757-3990

Justin Anderson

(pro hac vice pending)

2001 K Street, NW
Washington, D.C. 20006-1047
(202) 223-7300

Fax: (202) 223-7420

Dated: June 16, 2016

FISH & RICHARDSON P.C.

By: /s/ Thomas C. Frongillo

Thomas C. Frongillo (BBO# 180690)
(frongillo@fr.com)

Caroline K. Simons (BBO# 680827)
(simons@fr.com)

One Marina Park Drive

Boston, MA 02210

(617) 542-5070
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CERTIFICATE OF COMPLIANCE WITH SUPERIOR COURT RULE 9C

I, Thomas C. Frongillo, hereby certify that before serving the Emergency Motion of Exxon
Mobil Corporation to Set Aside or Modify Civil Investigative Demand or Issue a Protective Order,
counsel for ExxonMobil, including Theodore V. Wells Jr., Michele Hirshman, Daniel J. Toal,
Patrick J. Conlon, Daniel E. Bolia, and others, conducted several Superior Court Rule 9C telephone
conferences with Assistant Attorney General Andrew Goldberg and Assistant Attorney General
Christophe Courchesne from the Attorney General’s Office since the service of the CID on April
19, 2016. The most recent conference was conducted on June 15, 2016 at approximately 12:35
p.m. Although counsel made a good faith effort to narrow the areas of disagreement with the
Attorney General’s Office, the parties were unable to reach a satisfactory resolution.

/s/ Caroline K. Simons
Caroline K. Simons

Dated: June 16, 2016

CERTIFICATE OF SERVICE

I hereby certify that a true copy of this document was served upon the Attorney General’s Office
for the Commonwealth of Massachusetts by hand delivery on June 16, 2016.

/s/ Caroline K. Simons
Caroline K. Simons
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Exhibit 4

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

CIVIL ACTIONNO. __//, ~/f oaf /5

IN RE CIVIL INVESTIGATIVE
DEMAND NO. 2016-EPD-36,
ISSUED BY THE OFFICE OF THE
ATTORNEY GENERAL

MEMORANDUM OF EXXON MOBIL CORPORATION IN SUPPORT
OF ITS EMERGENCY MOTION TO SET ASIDE OR MODIFY THE
CIVIL INVESTIGATIVE DEMAND OR ISSUE A PROTECTIVE ORDER
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l. INTRODUCTION

Petitioner Exxon Mobil Corporation (“ExxonMobil”) has filed an emergency motion
under G.L. c. 93A, 8 6(7) to set aside or modify Civil Investigative Demand No. 2016-EPD-36
issued by the Attorney General’s Office (the “CID”).! The CID commands ExxonMobil to
produce 40 years of corporate documents related to climate change, notwithstanding the absence
of any reason to believe that ExxonMobil engaged in conduct that would subject it to liability in
Massachusetts under the relevant statutes.? The CID was issued on April 19, 2016, according to
a plan devised by partisan public officials, climate change activists, and plaintiffs’ side
environmental attorneys.®> The public officials made their intentions known at a highly
publicized joint press conference held on March 29, 2016.* There, a coalition of attorneys
general announced their frustration with what they viewed as insufficient congressional action on
climate change and pledged to use law enforcement tools “creatively” and “aggressively,” not to
investigate violations of law, but to impose their preferred policy response to climate change.®

Attorney General Maura T. Healey (the “Attorney General”), a member of that coalition,
shared these concerns, emphasizing her “moral obligation” to “speed our transition to a clean
energy future” by “sound[ing] the alarm” and holding accountable fossil fuel companies that
allegedly failed to disclose the risks of climate change.® To advance this shared agenda on
climate change policy, the Attorney General announced that she “too, ha[d] joined in

investigating the practices of ExxonMobil.”” She then unambiguously revealed her preordained

1 ExxonMobil has submitted an Appendix in Support of its Petition and Emergency Motion. The Appendix
contains the affidavits and exhibits referenced in this Memorandum.

Ex. B at App. 23-51.

See Ex. C at App. 63.

Ex. A at App. 2-21.

Id. at App. 3.

Id. at App. 13-14.

Id. at App. 14.

~N o g B~ W N
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conclusion regarding the outcome of the investigation, stating: “We can all see today the
troubling disconnect between what Exxon knew . . . and what the company . . . chose to share
with investors and with the American public.”®

The CID is a product of this misguided enterprise to target ExxonMobil for its
participation in public discourse on climate change policy. Because the investigation and the
CID has infringed, is infringing, and will continue to infringe ExxonMobil’s federal
constitutional rights, ExxonMobil has requested a preliminary injunction barring enforcement of
the CID.® ExxonMobil sought that relief in the United States District Court for the Northern
District of Texas, which has jurisdiction to hear ExxonMobil’s constitutional claims arising from
the Attorney General’s efforts to commit constitutional torts against ExxonMobil in Texas. This
Court, by contrast, lacks personal jurisdiction over ExxonMobil in connection with any violation
of law contemplated by the Attorney General’s investigation. The absence of personal
jurisdiction over ExxonMobil in connection with any claims that have been identified by the
Attorney General is reason enough to set aside the CID.

For the sole purpose of protecting its rights and preserving its objections, however,
ExxonMobil requests that, if this Court determines that it can exercise personal jurisdiction over
ExxonMobil, it (1) recuse the Attorney General’s Office and appoint an independent investigator
and (2) set aside, modify, or issue a protective order concerning the CID. This relief is
appropriate because the Attorney General is impermissibly biased against ExxonMobil and has
violated ExxonMobil’s constitutional, statutory, and common law rights. Moreover, in view of
the pending federal action, judicial economy warrants a brief stay of these proceedings pending a

ruling on ExxonMobil’s application for a preliminary injunction in federal court.

8 Id. at App. 13.
® Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.

2
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1. STATEMENT OF FACTS

A The Attorney General’s Misuse of Law Enforcement Tools

The CID is the result of a coordinated campaign of partisan state officials urged on by
climate change activists and privately interested attorneys. This campaign first exposed itself to
the public on March 29, 2016, when the New York Attorney General hosted a press conference
in New York City, featuring the remarks of private citizen and former Vice President Al Gore,
with certain other attorneys general as the self-proclaimed “AGs United For Clean Power.”*°
The attorneys general, calling themselves “the Green 20” (a reference to the number of
participating attorneys general), explained that their mission was to “com[e] up with creative
ways to enforce laws being flouted by the fossil fuel industry.”** Expressing dissatisfaction with
what they perceived to be “gridlock in Washington” regarding climate-change policy, the New
York Attorney General said that the coalition had to work “creatively” and “aggressively” to
advance that agenda.*?> Former Vice President Gore went on to condemn those who question the
sufficiency or cost-effectiveness of renewable energy sources, faulting them for “slow[ing] down
this renewable revolution” by “trying to convince people that renewable energy is not a viable
option.”

During her turn at the podium, the Attorney General articulated her view that “there’s
nothing we need to worry about more than climate change,” and that she has “a moral obligation

to act” to alleviate the threat to “the very existence of our planet.”** She therefore pledged to

“address climate change and to work for a better future”® by investigating ExxonMobil.*® She

10 Ex. Aat App. 2-21.
1 |d. at App. 3.
2.

13 1d. at App. 10.

14 1d. at App. 13.

15 |d. at App. 14.

16 |d. at App. 13.
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also contemporaneously reported the findings of her investigation, before ExxonMobil had even
received the CID, stating:

Fossil fuel companies that deceived investors and consumers about the dangers of

climate change should be, must be, held accountable. That’s why I, too, have joined

in investigating the practices of ExxonMobil. We can all see today the troubling

disconnect between what Exxon knew, what industry folks knew, and what the

company and industry chose to share with investors and with the American public.t’

This results-oriented approach to investigating fossil fuel companies and ExxonMobil
struck a discordant note with those who rightfully expect government attorneys to conduct
themselves in a neutral and unbiased manner. It was evident that the Attorney General and the
other attorneys general had prejudged the very investigation they proposed to undertake,
prompting one reporter to question whether the press conference and these investigations were
»18

“publicity stunt[s].

B. In Closed-Door Meetings, the Green 20 Plotted with Climate Activists and
Plaintiffs’ Lawyers

The impropriety of the attorneys general’s public statements was compounded by what
they said behind closed doors during two presentations held the morning of the press
conference.!® Peter Frumhoff, the director of science and policy for the Union of Concerned
Scientists, an organization that criticizes entities that “downplay and distort the evidence of
climate change,” gave the first presentation on the “imperative of taking action now on climate
change.”?® The second presentation—on “climate change litigation”?*—was led by Matthew
9922

Pawa of Pawa Law Group, which boasts of its “role in launching global warming litigation.

For years, Frumhoff and Pawa have sought to initiate legal actions against fossil fuel

.

18 1d. at App. 18.

1 Ex. M at App. 132-33.

20 1d. at App. 133; Ex. P at App. 155.
21 Ex. M at App. 133.

22 EX.Rat App. 166.
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companies to promote their partisan agenda and to generate private benefit. In 2012, Frumhoff
hosted and Pawa presented at a conference, in which the attendees discussed at considerable
length “Strategies to Win Access to Internal Documents” of companies like ExxonMobil and
noted that “a single sympathetic state attorney general might have substantial success in bringing
key internal documents to light.”?® Indeed, attendees were “nearly unanimous” regarding “the
importance of legal actions, both in wresting potentially useful internal documents from the
fossil fuel industry and, more broadly, in maintaining pressure on the industry that could
eventually lead to its support for legislative and regulatory responses to global warming.”?*

The attorneys general at the press conference understood that the participation of
Frumhoff and Pawa, if reported, could expose the private, financial, and political interests behind
the investigations. When The Wall Street Journal called Pawa the next day, the environmental
bureau chief at the New York Attorney General’s Office told Pawa, “[m]y ask is if you speak to
the reporter, to not confirm that you attended or otherwise discuss the event” in order to conceal

from the press and public Pawa’s presence at the meeting.?

C. The CID’s Burdensome Demands and Targeting of Perceived Dissent

Three weeks after the press conference, on April 19, 2016, the Attorney General’s Office
served the CID on ExxonMobil.?® Spanning 25 pages and containing 38 broadly worded
document requests, the CID requests essentially all of ExxonMobil’s documents related to
climate change dating back, in some instances, to 1976. For example, the CID requests all
documents concerning ExxonMobil’s “research efforts to study CO2 emissions” and their effects

on the climate since 1976.2” Some of the more specific requests are more troubling than the

3 Ex. Cat App. 63.

2 Ex. D at App. 89.

5.

% Ex. B at App. 23.

27 1d. at App. 34 (Request No. 1); see also App. 34-35 (Request Nos. 2-4).

5
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overly broad ones because they appear to target groups holding views with which the Attorney
General disagrees. The CID demands that ExxonMobil produce all climate change related
documents concerning its discussions with 12 named organizations,? all of which have been
identified by environmental advocacy groups as holding views on climate change with which
they disagree.?® By stark contrast, the CID does not seek production of ExxonMobil’s
communications with organizations that have expressed views on climate change with which she
agrees.

D. ExxonMobil’s Lack of Relevant Conduct in Massachusetts

According to the CID, the Attorney General’s investigation concerns ExxonMobil’s
alleged violation of G.L. ¢. 93A, § 2,3 which prohibits “unfair or deceptive acts or practices” in
“trade or commerce” and has a four-year statute of limitations. See G.L. c. 93A, § 2(a); G.L. c.
260, § 5A. It specifies two types of transactions under investigation: (1) ExxonMobil’s
“marketing and/or sale of energy and other fossil fuel derived products to consumers in the
Commonwealth,” and (2) ExxonMobil’s “marketing and/or sale of securities” to Massachusetts
investors.3!

During the limitations period, however, ExxonMobil has not engaged in the type of
Massachusetts-based trade or commerce out of which any violation of G.L. c. 93A, § 2, as
alleged in the CID, could arise. In that time, ExxonMobil has not sold fossil fuel derived

products to Massachusetts consumers,®? and it has not marketed or sold any securities to the

28 |d. at App. 35 (Request No. 5).

2 Affidavit of Justin Anderson, dated June 14, 2016 (“Anderson Aff.”) 9 3.

% Ex. B.at App. 23.

1d.

32 Affidavit of Geoffrey Grant Doescher, dated June 10, 2016 (“Doescher Aff.”) § 3-4. Service stations selling fossil
fuel derived product under an “Exxon” or “Mobil” banner are owned and operated independently. Id.

6
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general public in Massachusetts.®® Moreover, ExxonMobil has made no statements concerning
climate change in the limitations period that could give rise to fraud as identified in the CID.
Importantly—for more than a decade—ExxonMobil has publicly acknowledged that climate
change presents significant risks that could affect its business. ExxonMobil’s 2006 Corporate
Citizenship Report, for example, expressly recognized that “the risk to society [posed by]
greenhouse gas emissions could prove significant” and that “strategies that address the risk need
to be developed and implemented.”*

E. ExxonMobil’s Motion for a Preliminary Injunction in Federal Court

On June 15, 2016, ExxonMobil filed a complaint in the U.S. District Court for the
Northern District of Texas and a motion for a preliminary injunction against enforcement of the
CID because it violates ExxonMobil’s federal constitutional rights.*> The federal court in Texas
has jurisdiction because a substantial part of the events giving rise to ExxonMobil’s federal
constitutional claims occurred there.

1.  ARGUMENT

A. There Is No Personal Jurisdiction Over ExxonMobil

The Court should set aside the CID because this Court has no general or specific personal
jurisdiction over ExxonMobil in connection with any violation of law contemplated by the
Attorney General’s investigation.®® ExxonMobil is incorporated in New Jersey, headquartered in

Texas, and maintains all of its central operations in Texas.®’ It cannot be “regarded as at home”

3 Affidavit of Robert Luettgen, dated June 14, 2016 (“Luettgen Decl.”) at § 7. During the limitations period,
ExxonMobil has sold short-term, fixed-rate notes in Massachusetts in specially exempted commercial paper
transactions. See G.L. c. 110A, § 402(a)(10); see also 15 U.S.C. § 77c(a)(3). These notes, which mature in 270
days or less, were sold to institutional investors, not individual consumers. Luettgen Aff. {1 9-10.

3 Ex. F at App. 104; see also Ex. W at App. 189 (stating that the “risks of global climate change” “have been, and
may in the future” continue to impact its operations).

%5 Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.

3% Counsel for ExxonMobil have filed a special appearance to make this motion to set aside the CID; ExxonMobil
does not consent to jurisdiction through this emergency motion.

37 Luettgen Aff. {1 5-6.
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in Massachusetts, and is thus not subject to general jurisdiction there. See Daimler AG v.
Bauman, 134 S. Ct. 746, 760 (2014).

ExxonMobil is also not subject to specific jurisdiction in Massachusetts because it has no
“suit-related” contacts with Massachusetts. See Walden v. Fiore, 134 S. Ct. 1115, 1121-23
(2014). Itis inconceivable that ExxonMobil deceived Massachusetts consumers or investors
during the limitations period. In the past five years, ExxonMobil has neither (1) sold fossil fuel
derived products to consumers in Massachusetts, nor (2) owned or operated a single retail store
or gas station in the Commonwealth.*® As to the sale of securities, ExxonMobil has not issued
any form of equity for sale to the general public in Massachusetts in the past five years.*
Furthermore, ExxonMobil’s only sales of debt in the past decade were to underwriters residing
outside Massachusetts.”> Those sales fall outside the ambit of the CID, which states that it is
investigating the sale of securities to “investors in the Commonwealth.” Because the
Constitution prohibits the exercise of personal jurisdiction over a foreign corporation with no in-
state, suit-specific contacts, the Court should set aside the CID. See Walden, 134 S. Ct. at 1121-
23.

B. The Court Should Disqualify the Attorney General and her Office and
Appoint an Independent Investigator

If the Court were to determine that it can exercise personal jurisdiction over ExxonMobil,
it nevertheless should disqualify the Attorney General and her Office from conducting this
investigation because the Attorney General’s public remarks demonstrate that she has

predetermined the outcome of the investigation and is biased against ExxonMobil. ExxonMobil

% Doescher Aff. 11 3-4.

3 Luettgen Aff. { 8.

40 Ex. B at App. 23. This is subject to the one exception discussed above—i.e., short-term fixed-rate notes, which
ExxonMobil has sold to a handful of sophisticated institutions in the Commonwealth. See supra n.33.
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recognizes that it is not immune from legitimate governmental inquiries. But, like any other
company, it is entitled to an inquiry conducted by a fair, impartial, and evenhanded investigator.

The Attorney General’s statements at the Green 20 press conference reveal a partisan bias
that disqualifies her and her Office from serving as disinterested investigators. Article XXIX of
the Declaration of Rights guarantees the “impartial interpretation of the laws, and administration
of justice.” Due process safeguards are abridged where a state official’s prejudicial comments
indicate bias and a predisposition over a pending matter. See Doe v. Sex Offender Registry Bd.,
84 Mass. App. Ct. 537, 541-43 (2013) (vacating administrative board’s order as violative of
plaintiff’s due process rights because hearing examiner’s comments demonstrated his bias
against plaintiff and his prejudicial predisposition of the matter); see also Ott v. Bd. of Reg. in
Medicine, 276 Mass. 566, 574 (1931) (affirming order vacating administrative board’s decision
based, in part, on board’s adverse remarks about petitioner that were “incompatible with an open
and an unbiased mind”). Moreover, “[a] prosecuting attorney’s obligation is to secure a fair and
impartial trial for the public and for the defendant.” Commonwealth v. Ellis, 429 Mass. 362, 367
(1999). Because a “prosecutor has considerable discretion, the exercise of which in most
instances is outside the supervision of a judge,” she “may not compromise h[er] impartiality.”

Id. at 367-68. The rules governing disqualification are designed “to avoid even the appearance
of impropriety.” Pisa v. Commonwealth, 378 Mass. 724, 728-29 (1979) (emphasis added).

The Attorney General’s conclusory comments concerning ExxonMobil and the fossil fuel
industry create just such “an appearance of impropriety,” undermining public confidence in any
investigation conducted by her office. Pisa, 378 Mass. at 728-29. The Attorney General
revealed personal and partisan bias against ExxonMobil by invoking her “moral obligation” to

act because, “in [her] view, there’s nothing we to need to worry about more than climate
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change.”*! While the Attorney General is certainly entitled to her policy views, she must not
allow them to impair her impartiality. But a lack of impartiality is exactly what her comments at
the Green 20 conference indicate. The Attorney General took aim at “certain companies, certain
industries [that] may not have told the whole story, leading many to doubt whether climate
change is real and to misunderstand and misapprehend the catastrophic nature of its impacts.”*?
And then, before even serving the CID, she announced to the public the preordained conclusion
of her investigation: “We can all see today the troubling disconnect between what Exxon knew
... and what the company . . . chose to share with investors and with the American public.”*

Statements of this kind are entirely inconsistent with the impartiality that Massachusetts
law and fundamental principles of fairness require of law enforcement officers vested with the
power to investigate, prosecute, and punish. See Borman v. Borman, 378 Mass. 775, 788 (1979).
Moreover, the Attorney General’s bias against ExxonMobil violates ExxonMobil’s due process
right to a disinterested investigator under Article XII of the Massachusetts Constitution. Due
process guarantees ExxonMobil a prosecutor who neither is nor “appear[s] to be influenced” by
“her personal interests.” Ellis, 429 Mass. at 371 (1999).

Importantly, the rules governing disqualification do not require a showing of the
probabilities of actual harm or prejudice in the absence of disqualification. See Pisa, 378 Mass.
at 728. Rather, “[t]he rules are applied not only to prevent prejudice to a party, but also to avoid
even the appearance of impropriety.” See id. Nonetheless, ExxonMobil would be prejudiced by

allowing the Attorney General or any of her subordinates, who are well aware of the Attorney

General’s public statements and personal bias, to conduct a results-oriented investigation.

4 Ex. Aat App. 13.
2 d.
8 d.

10
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Consequently, this Court should disqualify the Attorney General’s Office and appoint an
independent investigator, who is not paid on a contingency-fee basis, to determine whether an
investigation is warranted and, if so, to conduct the investigation.

C. The CID and the Investigation Violate ExxonMobil’s Constitutional,
Statutory, and Common Law Rights

Should the Court find that it can exercise personal jurisdiction, it nevertheless should set
aside, modify, or issue a protective order concerning the CID because the CID violates
ExxonMobil’s constitutional, statutory, and common law rights, as well as the standards set forth
in Mass. R. Civ. P. 26(c). See G.L. c. 93A, § 6(7).

1. The CID and the Investigation Violate ExxonMobil’s Free Speech
Rights under Article XVI

The CID is a direct and deliberate assault on ExxonMobil’s right under Article XVI of
the Massachusetts Constitution to participate in a public debate over climate change policy. The
Attorney General has burdened ExxonMobil’s right to participate in that debate in two ways.
First, as her comments at the press conference and the CID itself make clear, the Attorney
General has chosen to regulate ExxonMobil’s speech because she disagrees with ExxonMobil’s
views about how the United States should respond to climate change. Second, the CID
impermissibly intrudes on ExxonMobil’s political speech.

(@) The CID Is an Impermissible Content-Based Discrimination

Article X VI forbids state officials from regulating speech because of its “message, its
ideas, its subject matter, or its content.” Commonwealth v. Lucas, 472 Mass. 387, 392 (2015).
Such regulation is “presumptively invalid,” meaning that the government bears the burden of
showing that such a regulation is narrowly tailored to serve a compelling state interest. Id. at
395.

The same statements that disqualify the Attorney General from serving as a disinterested

11
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prosecutor also reveal that the CID is an impermissible content-based regulation of
ExxonMobil’s speech. The Attorney General and the other speakers at the press conference left
no doubt that their decision to target ExxonMobil for investigation followed from their
disagreement with the company’s perceived views concerning which policies the United States
should implement in response to climate change. The Attorney General herself characterized the
investigation as one aspect of her campaign “to address climate change,” and remedy “the
problem . . . of public perception,” by “holding accountable those who have needed to be held
accountable for far too long.”**

The CID’s demands confirm these impermissible motives because they expressly target
organizations holding views about climate change or climate change policy with which the
Attorney General disagrees. The CID requests ExxonMobil’s documents and communications
with 12 named organizations,* all of which have been identified by advocacy organizations as,
at times, opposing the views and policies favored by those advocacy organizations with respect
to climate change science or policy.*® A state official’s targeting of speakers based on their
views is improper content-based discrimination. Cf. In re Roche, 381 Mass. 624, 637 (1980).
Because that is precisely what the Attorney General has done here through the issuance of the

CID, the CID is presumptively invalid.

(b) The CID Impermissibly Probes ExxonMobil’s Political Speech
Political speech concerning how a government should operate is “at the very heart” of

speech protected by Article XVI. See Associated Indus. of Mass. v. Attorney Gen., 418 Mass.
279, 287-88 (1994). This protection is no less stringent when the speaker is a corporation rather

than a person. See id. at 288. State action that infringes on political speech is subject to strict

4 1d. at App. 13-14.
4 Ex. B at App. 35 (Request No. 5).
4 Anderson Aff. 3.

12
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scrutiny. See id. at 289.

The CID impermissibly infringes ExxonMobil’s political speech. It requires ExxonMobil
to produce documents that reflect its participation in the long-running and still unfolding national
debate about the most appropriate policy approach the United States should take in response to
the risks of climate change. The CID effectively demands all of ExxonMobil’s communications
and documents related to the subject of climate change. For example, it compels ExxonMobil to
produce any and all documents related to ExxonMobil’s speeches, press releases, SEC filings,
papers, and presentations about climate change.*” It also requests virtually all of ExxonMobil’s
research related to climate change since 1976.% Research of that kind is indispensable to
determining what the proper policy response to climate change is, and it therefore falls
comfortably within the protections of Article XVI.

(© The CID Is Not Narrowly Tailored

Because the CID infringes ExxonMobil’s speech in two significant ways, the Attorney
General bears the burden of showing that the CID’s demands are narrowly tailored to achieve a
compelling state interest. See Lucas, 472 Mass. at 398. She cannot meet this burden. The only
interest that the Attorney General discussed at the press conference was her “moral obligation” to
combat climate change by identifying and suppressing the speech of fossil fuel companies that
stand in the way of that goal.*® Far from qualifying as a compelling interest, the Attorney
General’s desire to target companies that hold views with which she disagrees is itself illegal.

Even if the Attorney General could identify a compelling state interest, the CID is not
narrowly tailored to advance any such interest. The CID’s overly broad and unduly burdensome

demands for, inter alia, 40 years of research into climate change cannot possibly qualify as

47 See Ex. B at App. 34-41 (Request Nos. 2-4, 8-12, 14-17, 19, 22, 32).
48 Seeid. at App. 34-35 (Request Nos. 1-4).
49 See Ex. A at App. 13-14.
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narrowly tailored. Indeed, such requests would not survive even an ordinary motion to quash, let
alone the searching inquiry required where free speech rights are threatened. See, e.g., Cardone
v. Pereze, No. 01-P-92, 2003 WL 118605, *4 (Mass. App. Ct. Jan. 14, 2003) (affirming denial of
motion to compel a request for “all documents relating to all services, billings, and accounts of
the fertility center covering four and one-half years”).

(d) The CID Is an Impermissible Form of Official Harassment
The Attorney General’s public statements also demonstrate that the CID is being wielded

as an improper tool of official harassment. A government agency must not employ “harassing
tactics unjustified by the requirements of sober investigation.” Ward v. Peabody, 380 Mass. 805,
814 (1980). Courts, therefore, have broad discretion to set aside a civil investigative demand if it
was issued to harass an entity for expressing a particular point of view. See In re Roche, 381
Mass. 636-37; Cronin v. Strayer, 392 Mass. 525, 536 (1984).

As described in Section III.C.1, the Attorney General’s statements indicate that
ExxonMobil was targeted based on its speech. State actors’ attempts to “chill a particular point
of view,” amount to official harassment, and courts may refuse to order the production of
materials demanded for that unlawful reason.®® In re Roche, 381 Mass. at 636-37 (internal
quotation marks omitted).

2. The CID’s Demands Are Irrelevant and Unduly Burdensome

The CID is itself defective in its entirety because it launches a baseless fishing
expedition, demanding unreasonable volumes of materials of no relevance to the violations
purportedly under investigation. Because the Massachusetts Constitution, G.L. ¢. 93A, § 6, and

rules of civil procedure prohibit such dragnet investigations, the Court should set aside the CID.

%0 For the same reasons, the Attorney General’s issuance of the CID constitutes an abuse of process. See Jones v.

Brockton Pub. Mkts., Inc., 369 Mass. 387, 389 (1975).

14
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(@) The CID’s Irrelevant Demands Are Arbitrary and Capricious
When the Attorney General “believes” that a corporation has violated G.L. c. 93A, § 2,

she is authorized to request materials that are “relevant” to the alleged violation of law. See G.L.
c. 93A, § 6(1). The Attorney General may not, however, “act arbitrarily or in excess of [her]
statutory authority.” CUNA Mut. Ins. Soc. v. Attorney Gen., 380 Mass. 539, 542 n.5 (1980).
When analyzing whether a government agency’s action was arbitrary and capricious, a court
must examine whether the agency action “was authorized by the governing statute . . . in light of
the facts.” Fafard v. Conservation Comm’n of Reading, 41 Mass. App. Ct. 565, 568 (1996).

Here, the Attorney General has acted arbitrarily and in excess of her authority because
the CID was issued in “willful . . . disregard of [the] facts” that ExxonMobil has engaged in no
trade or commerce in Massachusetts during the relevant statute of limitations period which could
potentially give rise to liability for the state-law claims alleged in the CID. Long v. Comm r of
Pub. Safety, 26 Mass. App. Ct. 61, 65 (1988). See Section IIl1.A. Because the materials sought
are plainly irrelevant to any conceivable claim under G.L. c. 93A identified in the CID, the CID
violates the statutory requirement that an Attorney General may seek only those documents that
are “relevant” to a “valid investigation.” In re Yankee Milk, Inc., 372 Mass. 353, 357 (1977)
(discussing G.L. c. 93A, 8 6(1)); see also Harmon Law Offices, P.C. v. Attorney Gen., 83 Mass.
App. Ct. 830, 837 (2013).

(b)  The Attorney General’s Fishing Expedition Is Impermissible

For similar reasons, the CID’s demands constitute a baseless fishing expedition in
violation of ExxonMobil’s Article XIV rights. Pursuant to Article XIV, “unreasonable” civil
investigative demands “must be quashed or modified.” See Fin. Comm n of City of Bos. V.
McGrath, 343 Mass. 754, 764-65 (1962). This restriction bars the government from “fish[ing]”

into the records of an entity until it has “caught something.” Commonwealth v. Torres, 424
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Mass. 153, 161 (1997); see also Commonwealth v. Dwyer, 448 Mass. 122, 145 (2006) (barring
baseless “fishing expeditions for possibly relevant information™).

This roving investigation contravenes the prohibition on fishing expeditions. First, the
CID requires ExxonMobil to produce documents that bear no relation to ExxonMobil’s trade or
commerce in the Commonwealth. See Sections I1I.A, 111.B. Second, the Attorney General’s
stated theory, that ExxonMobil “deceived investors and consumers about the dangers of climate
change™! lacks a factual basis. For the last decade, ExxonMobil has publicly “recognize[d] that
the risk to society posed by greenhouse gas emissions may prove significant,” that “action is
justified now,”®? and that the “risks of global climate change” “have been, and may in the future”
continue to impact its operations.>® The CID lacks any legitimate investigatory purpose and
must be set aside.

(© The CID Imposes an Undue Burden on ExxonMobil
A civil investigative demand issued pursuant to G.L. c. 93A, § 6(7) must not place an

undue burden on its recipient. See In re Yankee Milk, 372 Mass. at 360-61 (citing G.L. c. 93A,
8 6(5)); see also G.L. c. 93A, 8 6(7) (incorporating the standards of Mass. R. Civ. P. 26(c),
including that a discovery request must now impose an “undue burden or expense” on a party).
A civil investigative demand imposes an undue burden if it requests a “quantum of material” that
“exceed[s] reasonable limits.” In re Yankee Milk, 372 Mass. at 360-61.

Here, the CID demands 40 years of documents, despite the four-year statute of limitations
applicable to the alleged violation. A state agency may not request documents over “such a long

period of time as to exceed reasonable limits.” Gardner v. Mass. Tpk. Auth., 347 Mass. 552, 561

51 Ex. Aat App. 13.
52 Ex. E at App. 94; see also Ex. F at App. 104 (“Because the risk to society and ecosystems from rising greenhouse
gas emissions could prove to be significant, strategies that address the risk need to be developed and

implemented.”).
% Ex. W at App. 188-89.
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(1964) (internal quotation marks omitted). For example, in Makrakis v. Demelis, the court held
that a request for records over a 22-year period placed “an unreasonable burden” on the recipient
because it was “not limited to a narrow time frame.” No. 09-706-C, 2010 WL 3004337, at *2
(Mass. Super. Ct. July 15, 2010); see also In re United Shoe Machinery Corp., 7 F.R.D. 756, 757
(D. Mass. 1947) (reducing subpoena requesting documents dating back 27 years to just 10 years,
which “seem[ed] to be the longest period of time which has been allowed by any court™ at that
time). Similarly, an agency may not request documents “beyond the relevant time period” of an
action. See Donaldson v. Akibia, Inc., No. 03CV1009E, 2008 WL 4635848, at *15 (Mass.
Super. Ct. Aug. 30, 2008).

In contravention of these holdings, the CID requests all documents and communications
since 1976 concerning ExxonMobil’s “research efforts to study CO2 emissions” and their effects
on the climate.>* The CID also requests all documents since 1976 concerning the papers and
presentations given by three ExxonMobil scientists and all documents since 1997 concerning an
ExxonMobil executive’s statements about climate change.>® Even the requests that seek
ExxonMobil’s documents over the past six to ten years>® exceed reasonable limits in light of the
four-year statute of limitations. At a minimum, the CID must be modified to limit the scope of
its demands to the four-year limitations period.

(d)  The CID Lacks Proper Specificity
The lack of specificity of the CID’s document requests also violates Massachusetts

restrictions on civil investigative demands. Under G.L. c. 93A, § 6(4), a civil investigative
demand must be set aside if it fails to describe with “reasonable specificity” the documents

sought “so as to fairly indicate the material demanded.” See In re Yankee Milk, 372 Mass. at

% Ex. B at App. 34 (Request No. 1).
% Id. at App. 34-36 (Request Nos. 2-4, 8).
% See, e.g., id. at App. 34-42 (Request Nos. 5, 9-35, 37-38).
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361. A civil investigative demand that seeks “all classes of records” on a single topic “without
limitation” fails this requirement, as does a request for documents related to a vague or generic
topic. See Comm’r of Revenue V. Boback, 12 Mass. App. Ct. 602, 603 n.2 & 610 (1981).

The CID suffers from both flaws. It fails to properly specify the material demanded by
seeking essentially all documents related to climate change. In addition, several of the demands
are impermissibly vague, seeking, for instance, documents and communications related to
ExxonMobil’s “awareness,” “internal considerations,” and “decision making” with respect to
certain climate change matters, and “information exchange” with “other companies and/or
industry groups representing energy companies.”® See Enargy Power (Shenzhen) Co. v.
Xiaolong Wang, No. 13-11348-DJC, 2014 WL 4687542, at *3 (D. Mass. Sept. 17, 2014) (noting
that a document request that “call[s] for all” documents related to a broad topic “without any

restriction as to the subject matter of” that topic because such a request is “overly broad”).

(e The CID Improperly Demands the Production of Privileged
Documents

Massachusetts courts protect entities from compelled disclosure of documents protected
by privilege, such as the attorney-client privilege, work product, and the First Amendment
privilege. See, e.g., In re Reorganization of Elec. Mut. Liab. Ins. Co., Ltd. (Bermuda), 425 Mass.
419, 421 (1997) (attorney-client privilege); Ward, 380 Mass. at 817 (work product); In re Roche,
381 Mass. at 632 (First Amendment privilege). While the CID contains provisions requiring
documentation if ExxonMobil withholds a document based on privilege, it does not affirmatively
state that ExxonMobil may withhold privileged documents. ExxonMobil therefore requests that

if the CID is not set aside, it should be modified or a protective order should be issued to prevent

5 Id. at App. 35-36, 39-40 (Request Nos. 7-8, 18, 23); see also id. at App. 39 (Request Nos. 18, 20 (requesting
information about ExxonMobil’s “marketing decisions”)).
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the disclosure of privileged information.

D. The Court Should Stay Adjudication of this Motion Pending Resolution of
the Related Federal Action

ExxonMobil’s motion for a preliminary injunction is now pending in the United States
District Court for the Northern District of Texas.® If granted, the relief sought in that action
would render this Petition and motion moot. This Court should therefore stay adjudication of
this motion, pending decision in the earlier-filed action.

Courts presume that a second action should be stayed or dismissed when it seeks relief
that would be redundant of the relief sought in an earlier-filed suit. See Ethicon Endo-Surgery,
Inc. v. Pemberton, No. 10-3973-B, 2010 WL 5071848, at *3 (Mass. Super. Ct. Oct. 27, 2010).
When determining whether special circumstances justify permitting the second suit to proceed,
courts consider: “judicial and litigant economy, the just and effective disposition of disputes, the
possible absence of jurisdiction over all necessary desirable parties, as well as a balancing of
conveniences that may favor the second forum.” 1d.

Here, ExxonMobil has moved in federal court in Texas for a preliminary injunction
barring the enforcement of the CID. That action was filed first, presented to a court with
jurisdiction over the matter, and raises important constitutional claims. A presumption thus
attaches in favor of permitting the federal court to adjudicate that motion before this Court takes
any action here. See Mun. Lighting Comm 'n v. Stathos, 13 Mass. App. Ct. 990, 991 (Mass. App.
Ct. 1982); see also Seidman v. Cent. Bancorp, Inc., No. 030547BLS, 2003 WL 369678, at *2-3
(Mass. Super. Ct. Feb. 3, 2003) (staying a later filed Massachusetts state court action in light of
an earlier filed action in Massachusetts federal court).

None of the relevant factors rebuts this presumption. First, it is expected that the federal

%8 Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.
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court will promptly resolve the pending motion. Second, the federal court is “fully capable of
furnishing complete relief to the parties,” so it can justly and effectively resolve ExxonMobil’s
motion. See Stathos, 13 Mass. App. Ct. at 991. Third, jurisdictional considerations favor staying
this action, since Massachusetts courts lack jurisdiction over ExxonMobil. Finally, any
“balancing of conveniences” supports the application of the presumption. The documents that
are subject to the CID are located in Texas, where ExxonMobil alleges that it will feel the effects
of the unconstitutional CID.>® Accordingly, the relevant considerations confirm—rather than
rebut—the presumption permitting the earlier-filed action to proceed.

IV.  CONCLUSION

The Attorney General’s personal views on climate change cannot justify a warrantless
fishing expedition into the records of a company that conducts no relevant activities in
Massachusetts. The Attorney General’s public statements leave no ambiguity about the outcome
of any investigation to be conducted by her office and demonstrate a personal bias against
ExxonMobil. Results-oriented government investigations shake the public’s confidence in the
impartial administration of justice. It is the special role of courts to provide a check against
misuse of government power. Under these circumstances, finding an absence of personal
jurisdiction is a sound exercise of judicial authority. The Court should grant ExxonMobil’s
motion, and enter an order setting aside the CID.

Respectfully submitted,
EXXON MOBIL CORPORATION

By its attorneys,

% Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.
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Patrick J. Conlon
(patrick.j.conlon@exxonmobil.com)
(pro hac vice pending)

Daniel E. Bolia
(daniel.e.bolia@exxonmobil.com)
(pro hac vice pending)

1301 Fannin Street

Houston, TX 77002

(832) 624-6336

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON, LLP

By: /s/ Justin Anderson
Theodore V. Wells, Jr.

(pro hac vice pending)
Michele Hirshman

(pro hac vice pending)
Daniel J. Toal

(pro hac vice pending)

1285 Avenue of the Americas
New York, NY 10019-6064
(212) 373-3000

Fax: (212) 757-3990

Justin Anderson

(pro hac vice pending)

2001 K Street, NW
Washington, D.C. 20006-1047
(202) 223-7300

Fax: (202) 223-7420

Dated: June 16, 2016

FISH & RICHARDSON P.C.

By: /s/ Thomas C. Frongillo
Thomas C. Frongillo (BBO# 180690)
(frongillo@fr.com)

Caroline K. Simons (BBO# 680827)
(simons@fr.com)

One Marina Park Drive

Boston, MA 02210

(617) 542-5070

CERTIFICATE OF SERVICE

I, Caroline K. Simons, hereby certify that a true and correct copy of the above document was
served upon the Attorney General’s Office by hand on this 16th day of June, 2016.

/s/ Caroline K. Simons

Caroline K. Simons
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