COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

MAYFLOWER EMERALD SQUARE, LLC v.

 BOARD OF ASSESSORS OF THE

                                

 TOWN OF NORTH ATTLEBOROUGH                                                            
Docket Nos.:
F265867 (FY 2002)




F271250 (FY 2003)




F275064 (FY 2004)




F281187 (FY 2005)





   


 Promulgated:








 June 14, 2007

These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on certain real estate in the Town of North Attleborough assessed under G.L. c. 59, §§ 11 and 38 for Fiscal Years 2002 through 2005, inclusive.   


Commissioner Gorton heard these appeals.  With Commissioner Gorton materially participating in the deliberations of these appeals
, Chairman Hammond and Commissioners Scharaffa, Egan, Rose, and Mulhern joined in the decision for the appellant and adopted the recommendations of the hearing officer.

These findings of fact and report are made on the Appellate Tax Board’s (“Board’s”) own motion under G.L. c. 58A, § 13 and 831 CMR 1.32 and are promulgated simultaneously with its decision. 

Kenneth W. Gurge, Esq. for the appellant.

Richard P. Bowen, Esq. and Jeffrey T. Blake, Esq. for the appellee. 
FINDINGS OF FACT AND REPORT


On January 1, 2001, 2002, 2003, and 2004, the appellant Mayflower Emerald Square LLC (“appellant”) was the assessed owner of the property, known as the “Emerald Square Mall,” located at 999 South Washington Street in the Town of North Attleborough (the “subject property”). The subject parcel is irregularly shaped and has a land area of 27.75 acres. The Emerald Square Mall (“Mall”) is a three story enclosed super-regional shopping center, and includes three levels of line tenants, a food court, the JC Penney’s anchor tenant space, and various kiosks. The site slopes upwards from an elevation of approximately 180 feet to a 240 feet elevation, in a southeasterly to northwesterly direction, from the front of the parcel to the rear. The Mall comprises 741,896 square feet in gross building area, and has a total of 563,979 square feet of rentable building area. Included in the Mall, but not part of the subject parcel, were three anchor stores in addition to J.C. Penney’s: Sears, Lord & Taylor, and Filenes.
 The parcel also includes supporting surface parking lots, three structural parking garages, and a perimeter roadway for access. There are 4,510 parking spaces for the Mall and the non-subject anchor stores combined. 
The Mall was built in 1988-89. The Mall is constructed of steel frame with concrete block walls, with metal decking on the floors and roof. The main Mall corridor consists of ceramic tile flooring, decorative painted support columns, and full height glass fronts to the retail stores. A three-story open vertical corridor or atrium is covered by a skylight. There are two service and delivery areas on the first level in the front of the Mall, with additional loading docks located at the rear of the Mall’s second level.
The Mall is situated on Route 1 in North Attleborough, also known as South Washington Street, and near the Route 1 and I-295 interchange known as Exit 1 of I-295. The area is North Attleborough’s Integrated Retail Development Zone, and includes several shopping centers and big box retailers such as Target, Wal-Mart, Borders Books, Toys R Us, Old Navy, and Circuit City, largely arrayed along Route 1 in close proximity to the subject property.
For each of the fiscal years at issue, the Board of Assessors of North Attleborough (“assessors” or “appellee”) valued the subject property and assessed real estate taxes at the rates specified in the following table:

	
	Assessed

Value
	Tax Rate
Per $1000
	Tax
Assessed 

	FY 2002
	$176,284,400
	$11.85
	$2,088,970

	FY 2003
	$176,284,400
	$12.23
	$2,155,958

	FY 2004
	$176,284,400 
	$12.83
	$2,261,729

	FY 2005
	$209,800,000
	$ 9.89
	$2,074,922


For all the fiscal years at issue, the appellant timely paid the taxes due. The appellant also timely filed applications for abatement with the assessors. Following denials of the abatement applications, appellant timely filed Petitions under Formal Procedure with the Appellate Tax Board (“Board”). Jurisdictional information is summarized in following table:

	
	Annual Tax

Bills Mailed
	Abatement Apps.

Filed
	Dates of

Denials
	Petition Filed

With Board

	FY 2002
	1/31/02
	2/07/02

	5/19/02
	8/5/02

	FY 2003
	12/31/02
	2/3/03

	4/24/03
	7/24/03

	FY 2004
	12/30/03
	2/2/04
	4/22/04
	7/22/04

	FY 2005
	12/31/04
	2/1/05
	4/14/05
	7/8/05


The foregoing facts establish the Board’s jurisdiction over these appeals. 


Appellant contested the assessments in these appeals through the testimony of, and documentary evidence submitted through, a total of five witnesses. Appellant’s first witness was Lisa Clements, a senior property tax manager for the appellant’s parent, the Simon Property Group (“Simon”). Ms. Clements testified in response to a subpoenas duces tecum the appellee had served on appellant’s “keeper of the records”. The hearing officer determined, and the Board found, that she testified credibly that all documents within the scope of the subpoenas, and within the possession, custody, and control of Simon, had been produced in response to discovery requests. She noted that Bank of America might have additional responsive documents, but that Simon did not have copies of any. (Ms. Clements was later recalled to testify about various documents appellant produced in response to appellee’s discovery requests.)


Appellant’s next witness was John Kraskouskas, an assessor for the Town of North Attleborough with approximately 25 years of service. He addressed the assessment process and the involvement of Vision Appraisal Technology (“Vision”) in setting values. Following Mr. Kraskouskas, appellant called Frank Lima to the stand. Mr. Lima is a Simon Vice President and director of property tax. He oversees Simon’s entire portfolio of malls, some 380 properties nationwide, including the subject Mall. 
The next witness was Craig Gorris, who was Mall Manager for the subject property during the years at issue. Mr. Gorris, at the time of the trial, was General Manager of Providence Place Regional Shopping Center in Providence, Rhode Island, a leading competitor of the subject Mall. The appellant’s last and principal witness was real estate appraiser Robert Coleman, who offered expert evidence on the value of the Mall during the years at issue.
Two witnesses testified for the appellee. The assessor, Mr. Kraskouskas, testified as part of the appellee’s case-in-chief. Appellee’s principal valuation expert was appraiser Michael Tarello of Vision, the company which had assisted the assessors with their mass appraisal valuations. Like Mr. Coleman had done, Mr. Tarello prepared a report which was exchanged with opposing counsel pursuant to the Board’s order of September 20, 2005. See G.L. c. 58A, § 8A (“[B]y direction of the Board, the appellant and appellee shall exchange appraisal reports concerning the property.”)
Appellee also called appraiser James Johnston, who had reviewed and developed a critique of Mr. Coleman’s appraisal report, to testify as a “rebuttal witness.” Appellant objected to Mr. Johnston’s being allowed to testify because no report from him had been exchanged pursuant to the Board’s Order. 
Mr. Johnston gave an affidavit saying “[t]he purpose of my review was not to develop an opinion of value of the entire property, but to review Mr. Coleman’s analysis as it pertained to market rent of in-line space, vacancy, capital reserves, tenant improvements, capitalization rate, and other aspects of his report.” Appellant countered that the subject matter of Mr. Johnston’s proposed testimony, intended to rebut Mr. Coleman’s opinions, was essentially an “appraisal review,” as to which a report was required by the Uniform Standards of Professional Appraisal Practice (“USPAP”). Mr. Johnston claimed in turn that his “appraisal review report” was developed for oral presentation, and had never been committed to writing. An oral report may be permitted under USPAP subject to the record-keeping provisions of the Ethics Rule, which requires that a summary or transcript of the report be included in the appraiser’s workfile. 
In his affidavit, Mr. Johnston gave no explanation of why he had not prepared a written appraisal review report, which is the better practice for valuation experts intending to testify before the Board. Irrespective of appellee’s reasons for preparing an oral instead of a written report, Mr. Johnston’s admission that he had developed an appraisal review report for presentation in oral testimony established that appellee had failed to comply with the Board’s Order of September 20, 2005. The Order did not limit reports subject to exchange to those committed to writing.
 Any report within the meaning of USPAP was required to be disclosed to the opposing side, so as to foreclose any possibility of litigation by surprise or “sandbagging”. An oral report must be summarized or transcribed for inclusion in an appraiser’s workfile, so easy exchange of information was possible. The appellee having failed to exchange appraisal review report information as required, the hearing officer ruled that appellee was precluded from offering the expert evidence undisclosed to opposing counsel. The Board adopted this ruling.
Mr. Johnston was allowed to appear and testify as a “rebuttal witness” to any matters of fact within his personal knowledge. Moreover, the appellee’s expert who had complied with the Order, Mr. Tarello, was allowed to offer a critique of Mr. Coleman’s valuation analysis. Appellee chose not to present Mr. Johnston’s testimony given his preclusion from presenting his undisclosed appraisal review report information.

As the first fact witness to testify in appellant’s case-in-chief, the assessor Mr. Kraskouskas related that during the years at issue, North Attleborough operated on a three year revaluation cycle. No interim adjustments were made to assessed values; hence the assessed value of the subject property remained the same for Fiscal Years 2002, 2003, and 2004. For Fiscal Year 2005, a revaluation was conducted. 
The assessors determined the assessed values of the subject property with the assistance of Vision, using the Income Capitalization Method and income and expense information provided by the appellant. Vision developed a recommended value, then had discussions with the Board of Assessors over the Mall, vacancy rates, capitalization rates, and income statements. The discussions resulted in a $2 or 3 million dollar shift in value.

The assessors entered into two contracts with Vision that were introduced in evidence. One was entered into in May of 2001, which pertained to the Fiscal 2002 values; the second was dated March of 2004, and concerned the Fiscal 2005 revaluation. The contract obligated Vision to provide expert assistance to defend the values it helped develop, should those values be placed at issue in a legal proceeding like the instant appeal before the Board. 

Appellant’s next witness was Frank Lima, Vice President of Simon and Director of Property Taxes since 1997. Mr. Lima oversaw Simon’s entire portfolio of malls nationwide, numbering approximately 380 properties. He testified that he had familiarity with the property tax assessments of Simon’s malls, including Emerald Square. 

Mr. Lima indicated that while Simon’s vacancy rate nationally averaged 10%, its malls in Massachusetts averaged 5-8% vacancies. He indicated that levels of vacancy tended to be lower at year’s end because the holiday season is the peak time for retail sales, and mall tenants tend to hold out during that time. Accordingly, the figures he gave pertained to twelve-month periods. 
Mr. Lima pointed out that there has been a consolidation of large department stores in the retail industry, some of the signs of which were evident during the relevant time period. This trend affected the subject Mall with the consolidated ownership of two anchor stores, Filene’s and Lord & Taylor. The Lord & Taylor chain was known to be looking for a buyer during the relevant time period.
Mr. Lima testified that the key factor a potential buyer would look to in evaluating a mall for purchase was the volume of sales per-square-foot. Mr. Lima and his staff prepared a comparison of sales per-square-foot figures for the 13 mall properties Simon owns in Massachusetts. The comparison focused on the sales volume of “in-line” store space
 of more than 10,000 square feet, rather than overall mall sales figures, and drew upon both public records and Simon business records. Admitted as Exhibit 5, this analysis pertained to the calendar years immediately preceding the valuation dates of each year at issue, i.e.  2000-2003. The following table summarizes the sales per-square-foot of in-line space information for Simon’s Massachusetts malls.
	Sales PSF In-Line Space
	Total In-Line
Space (sq.ft.)
	2000
	2001
	2002
	2003

	Arsenal Mall

(Watertown)
	110,312
	$311
	$291
	$276
	$281

	Atrium Mall

(Newton)
	91,008
	$529
	$463
	$441
	$459

	Auburn Mall
(Auburn)
	140,524
	$368
	$388
	$395
	$379

	Burlington Mall
(Burlington)
	340,508
	$594
	$588
	$599
	$600

	Cape Cod Mall
(Barnstable)
	207,863
	
	
	$345
	$348

	Emerald Square Mall
(North Attleboro)
	344,053
	$396
	$401
	$385
	$377

	Greendale Mall
(Worcester)
	97,810
	$268
	$284
	$291
	$298

	Liberty Tree Mall
(Danvers)
	103,009
	$315
	$233
	$242
	$253

	Mall at Chestnut Hill
(Newton)
	136,787
	
	$560
	$619
	$684

	Northshore Mall
(Peabody)
	256,238
	$381
	$379
	$371
	$387

	Solomon Pond Mall
(Marlborough)
	255,250
	$403
	$351
	$341
	$331

	Southshore Mall
(Braintree)
	365,939
	$561
	$552
	$548
	$570

	Square 1 Mall
(Saugus)
	224,633
	$351
	$350
	$320
	$316


Mr. Lima further testified that he and his staff gave attention to the assessed value of mall properties broken down on a per-square-foot basis. Again drawing on public records and internal Simon data, he and his staff prepared an analysis of the assessed value per-square-foot of net rentable area in each of its Massachusetts malls. Reflected in Exhibit 6, these data are set forth in abbreviated form in the following table
.
	Assessed Values

PSF Net Rentable Area


	Net Rentable 

Area
	2002
	2003
	2004
	2005

	Arsenal Mall

(Watertown)
	196,737
	$267
	$267
	$284
	$313

	Atrium Mall

(Newton)
	202,217
	$321
	$321
	$321
	$321

	Auburn Mall

(Auburn)
	398,824
	$145
	$145
	$151
	$154

	Burlington Mall

(Burlington)
	416,362
	$335
	$349
	$348
	$345

	Cape Cod Mall

(Barnstable)
	514,958
	$137
	$142
	$142
	$183

	Emerald Square Mall

(North Attleboro)
	562,799
	$313
	$313
	$313
	$373

	Greendale Mall

(Worcester)
	303,636
	$119
	$119
	$128
	$137

	Liberty Tree Mall

(Danvers)
	371,075
	$178
	$181
	$163
	$163

	Mall at Chestnut Hill

(Newton)
	173,441
	$258
	$258
	$258
	$274

	Northshore Mall

(Peabody)
	1,007,302
	$214
	$214
	$225
	$225

	Solomon Pond Mall

(Marlborough)
	408,583
	$228
	$227
	
	$253

	Southshore Mall

(Braintree)
	764,200
	$180
	$211
	$211
	$211

	Square 1 Mall

(Saugus)
	466,447
	$240
	$240
	$240
	$278



Mr. Lima observed that the contrast between the sales per-square-foot of in-line space data in Exhibit 5 and the assessed value per-square-foot of rentable space data in Exhibit 6 suggested a disparity in the valuation of the Emerald Square Mall. The volume of sales per-square-foot indicates which malls are the most lucrative because tenants are willing to pay higher rents based on proven sales performance. Yet the subject Mall is valued significantly more per-square-foot than are malls with higher levels of sales: the South Shore Mall and the Mall at Chestnut Hill. 

On cross examination, Mr. Lima testified that he did not know vacancy, leasing, or expense data specific to individual malls. The average range of vacancies in the 13 Massachusetts malls Mr. Lima described pertained to in-line space only, not to anchor stores, and represented averages over twelve-month periods. The two tables taken from Exhibits 5 and 6 are based on different mall areas: the first looks at sales per-square-foot of in-line space while the second examines the assessed value divided by the total square footage of all rentable space, including anchor stores. Rents tend to run lower on anchor space than on in-line space. While the use of different mall areas in developing the two tables qualifies the comparisons which can be drawn, it does not drain the analysis of probative value.


Appellant’s next witness was Craig Gorris, who managed the Emerald Square Mall from June, 2001 though April 1, 2005 (the bulk of the time periods at issue).
 Mr. Gorris described the Emerald Square Mall as a super regional shopping center, which was under growing competitive pressure during the years at issue due to the opening of Wrentham Village Premium Outlet Center and Providence Place. 
Mr. Gorris described the three-story layout of the subject Mall as atypical in the industry. Generally third floor spaces are more difficult to rent and bring in lower rents than first and second floor spaces, which are preferred by tenants because they enjoy greater exposure to potential customers. While the Emerald Square Mall’s designers placed the food court on the third floor to draw customers there, Mr. Gorris noted that this placement sometimes led to leaks into second floor spaces because the waterproofing under the third floor was insufficient. The three-story layout also increased the volume of space needing to be heated and cooled. 
The HVAC equipment was nearing the end of its useful life during the years at issue. There were some thirty-nine roof-top units, each weighing ten to thirty tons, which needed to be replaced. Plans were made for phased replacements of the HVAC units over a ten-year time period. The Mall also had problems with poor design and construction of its parking garages that had to be repaired. The renovations, originally planned to occur over five years, required closer to ten years for completion. The Americans with Disabilities Act necessitated replacement of doors in the Mall. Mr. Gorris said costs of maintaining elevators and escalators ran high. The construction of the sewer systems entailed high maintenance costs, and the Mall was responsible for paying to the Town of North Attleborough “mitigation costs” for the police and fire prevention services the Town afforded it. Mr. Gorris described this arrangement as unusual. All these factors increased the Mall’s occupancy costs, which averaged approximately 17.5% of gross sales during the years at issue.
Mr. Gorris recalled a number of tenant requests to get out of leases, which necessitated giving tenant improvement allowances to keep spaces occupied. He also said the Mall experienced a number of tenant bankruptcies every year. Mr. Gorris related that the Mall had difficulty in attracting “high-end” retail tenants because of competition from Providence Place and the Wrentham Village Outlet Center. He recounted an unsuccessful attempt to bring Banana Republic, a high-end clothing store concept, into the Mall. Emerald Square Mall had no housewares stores, considered a draw for shoppers with high disposable incomes and thus for tenants. Notwithstanding the subject Mall’s positioning as a moderately priced retail center, it was assessed at a higher value per-square-foot than malls like the Northshore Mall and the South Shore Plaza, which Mr. Gorris described as “higher-end malls.” Since real estate taxes are passed through to tenants, the relative tax burden negatively correlated with rents the landlord was able to negotiate.
    Mr. Gorris also testified to the difficulties presented by the poor sales performance of the Lord & Taylor anchor store. Because of weak sales, Lord & Taylor fell “woefully” short of expectations mall owners have for anchor stores, which is to draw in customers. Lord & Taylor was forced to close. Because the same company owned both Filenes and Lord & Taylor, a portion of the Filene’s store was moved to the vacant Lord & Taylor space. The closure of Lord & Taylor triggered rent reductions, because most tenants had co-tenancy clauses that tied rents to the Mall’s retention of four anchor stores.
 Apart from Lord & Taylor, the Emerald Square Mall’s anchor stores included Sears, J.C. Penney, and Filene’s. 

Ranking the malls listed in Exhibits 5 and 6, Mr. Gorris noted that the Auburn and Square One Malls were middle-tier malls like the subject, as were the Cape Cod and Solomon Pond Malls, though slightly better. The Atrium Mall, Burlington Mall, the Mall at Chestnut Hill, and the South Shore Plaza were considered high-end malls. 
Mr. Gorris elaborated on allowances for “tenant improvements” to retail spaces which are used in the industry as an inducement to attract tenants. These expenses are unreimbursed. Tenant improvements averaged half a million dollars per year while Mr. Gorris managed the Emerald Square Mall. He said that approximately 25,000 square feet of space in the Mall changed hands every year, with tenant improvement allowances averaging roughly $50 a square foot for the turned-over space. The witness also related that vacancy levels in the Mall affected both his ability to meet his annual budget, and his own compensation, which was incentive based. He indicated that the Emerald Square Mall had a 92% occupancy/8% vacancy rate on average during his time as Mall Manager. This figure referred to in-line mall space, which includes jewelry stores and the food court, and pertained to whole calendar years, not December 31st of successive years.
On cross-examination, Mr. Gorris identified a number of tenants who had left the mall during his time as manager: Candies, Ecko, Village Café, Stride Rite, Silver Dragon, Gloria Jean’s Coffee, Wetzel’s Pretzels, and Delia’s. (Some of these tenants vacated in 2004, after the last valuation date at issue.) Tenants Le Petite Bistro, Arby’s, Orange Julius, Suncoast Motion Pictures, Frederick’s of Hollywood, and perhaps Debbie’s Petland went bankrupt during Mr. Gorris’ time as manager. Describing the Mall’s competitors, Mr. Gorris called Providence Place a “powerhouse” with a number of high-end retailers not present at Emerald Square Mall, though he pointed out that 38 stores at Providence Place were duplicated at Emerald Square. Smithfield Crossing, by contrast, was an open-air “power center.”
Mr. Gorris indicated that capital expenditures like repairs to the HVAC systems were passed through to tenants if they cooled or heated common areas, but fell on the landlord to the extent they covered individual tenant areas. The breakdown on these capital costs was about 80/20, with the bulk falling on Simon. Capital projects like repairs to the roof and parking lots and restroom renovations were treated as common area expenses. Such expenses were paid out by Simon, and then billed to tenants on an amortized basis. 
Appellant’s principal witness was Robert Coleman, who had been an appraiser for thirty-five years. His experience included the valuation of approximately thirty to forty mall properties. He had been qualified as an expert in Superior Court litigation involving valuation of the Natick and Hanover Malls. In the course of conducting his appraisal, Mr. Coleman inspected the property roughly twelve times and reviewed tenant rent rolls, operating statements, sales performance data, and background on property taxation. He interviewed Mall management. He investigated the mall marketplace and data from other malls in Eastern Massachusetts, and interviewed market participants. Mr. Coleman’s inspections of the Mall encompassed areas including the roof which are not accessible to the general public. The hearing officer qualified Mr. Coleman as an expert in the area of real property valuation. The Board adopted this ruling.
Mr. Coleman gave a detailed description of the subject property: its structure, facilities, and surroundings. He noted that the Mall’s atypical three-story structure entailed additional operating costs and complicated comparisons to more conventional one and two-story malls. Multi-tiered parking structures were needed on the subject parcel to provide sufficient parking for the three-stories of retail space. Parking garages pose distinct security concerns for customers. Mr. Coleman had to consider slight discrepancies in the amount of gross leaseable area from year to year, attributable to a lack of precision in relevant lease documents. Upon investigation he concluded that the subject property had 13,703 square feet in jewelry store space, 8,688 square feet in the food court, 351,458 square feet in separate in-line space, and 188,950 square feet in the subject anchor store space, occupied by J.C. Penney’s.
Mr. Coleman opined that the highest and best use of the subject property was a continuation of its use as a super regional mall. That use was dependent on the continued operation of the anchor stores on abutting parcels.
Mr. Coleman noted that many structural components of the Mall were at the stage where they required major repairs or replacement during the years at issue. The significant maintenance costs entailed in the Mall’s advancing age would be a financial consideration of concern to potential buyers.
According to Mr. Coleman, economic conditions in Massachusetts deteriorated beginning in the fourth quarter of calendar year 2000. The changing climate had an effect on mall properties in terms of higher vacancies and weakening of rents. Trouble for this particular property centered on the anchor store space occupied by Lord & Taylor during the years at issue. This space had been occupied by Lechmere, which was owned by Montgomery Ward. Upon the closure of the Lechmere store in 1997, the space remained unoccupied until Lord & Taylor opened in 1999. Lord & Taylor found within two years that it was not able to maintain a sales level adequate to support its traditional upscale operation. It converted half of its store to a discount operation, in violation of co-tenancy provisions affecting leases mall-wide. In 2003, Lord & Taylor gave notice that it would close at Emerald Square Mall, which happened in early 2004. The weakness of this anchor had an effect on sales and rents mall-wide.

Mr. Coleman explained that the competitive environment for the Emerald Square Mall had also changed by the time period at issue. Whereas it had enjoyed market dominance and was considered upscale in its early years, it was positioned as a middle-tier property in the years at issue. Competition from Providence Place, which opened in 1999, and the Wrentham Village Outlets, a premium outlet center expanded in 2000, drew away shoppers who might otherwise have patronized Emerald Square Mall. Providence Place and Wrentham Village are oriented to more upscale shoppers, with higher-end retail stores including Nordstroms, Ann Taylor, Talbots, Pottery Barn, and Crate & Barrel at Providence Place, and Banana Republic, Donna Karan, Jones New York, and William Sonoma at Wrentham. Mr. Coleman identified seven malls/large shopping centers within 30 miles which compete with the subject property. At the same time big box retailers undercut the position of the department stores which anchor large malls. Strong competition at both the high end and the low end of the consumer spectrum created added risk for a potential buyer of the subject property. 
In Mr. Coleman’s view, shifting consumer preferences are forcing malls to reinvent themselves and develop added attractions to retain their appeal. However, site constraints limit the ability of the subject Mall to upgrade so as to entice customers. Mr. Coleman buttressed these observations by relying on narrative information gathered and published by Peter Korpacz with respect to malls. His Report included a chart tracking anchor store sales per-square-foot at 11 Simon-owned malls in Massachusetts, for the calendar years preceding the valuation dates at issue. The data are set forth in the table that follows:
	Anchor Store Sales
PSF


	2000
Sales

PSF


	2001
Sales

PSF


	2002
Sales

PSF
	2003
Sales

PSF

	Arsenal Mall

(Watertown)
	$217
	$351
	$329
	$284

	Auburn Mall

(Auburn)
	$212
	$270
	$249
	$205

	Burlington Mall

(Burlington)
	$231
	$219
	$204
	$199

	Cape Cod Mall

(Barnstable)
	
	
	$347
	$350

	Emerald Square Mall

(North Attleboro)
	$193
	$199
	$192
	$186

	Liberty Tree Mall

(Danvers)
	$216
	$224
	$225
	$228

	Mall at Chestnut Hill

(Newton)
	$322
	$299
	$279
	$271

	Northshore Mall

(Peabody)
	$190
	$187
	$176
	$173

	Solomon Pond Mall

(Marlborough)
	$176
	$202
	$191
	$176

	Southshore Mall

(Braintree)
	$266
	$264
	$249
	$235

	Square 1 Mall

(Saugus)
	$225
	$233
	$228
	$290

	Average
	$225
	$245
	$243
	$246



Mr. Coleman pointed out that the sales performance of anchor stores at Emerald Square Mall was below the average for each of the years at issue. The Lord & Taylor anchor store in particular experienced lack of profitability and declining sales, leading to a downsizing and closure. As had happened before the years at issue, the anchor space that had been occupied by Lechmere and Lord & Taylor was unused for a considerable period following the closure (of which Simon was given notice in 2003.) Eventually the Lord & Taylor space was cut in half and converted to a Filene’s Men’s Store and a Filene’s Home Store, which were relocated from the Filene’s anchor store already in the Mall. (Filene’s thus came to occupy two anchor spaces.) The Men’s Store lost sales volume of approximately 20% when it relocated. 

Sales levels in in-line stores are the single most important factor in valuing a mall property, according to Mr. Coleman.
 He stressed the trend in in-line sales at the Emerald Square Mall over the years at issue, which was generally downward. Compared to sales at other Simon shopping centers in Massachusetts, in-line sales at the Emerald Square Mall were initially slightly below average, then fell significantly below average in calendar years 2002 and 2003. Since food court items are among the least expensive offerings in any mall, Mr. Coleman deduced from relatively robust food court sales, and the number of junior women’s stores, that Emerald Square Mall appealed to younger, moderate-income and lower-income shoppers.

Commenting on declining sales at Emerald Square Mall over most of the years at issue, Mr. Coleman attributed this trend to increased competition both in the immediate vicinity and from large shopping centers in the general area. Mr. Coleman indicated that rentable area was of greater interest to a potential buyer than gross building area, which appears on the assessors’ field cards. The assessed value of the subject property per-square-foot of net rentable area was $312.57 in the first three years and $372 in the last year at issue.


The subject parcel is extremely irregular, according to Mr. Coleman. Because the Mall is built into the side of a hill, the Lord & Taylor anchor is inaccessible from the first level. Unlike the other anchor stores, the Lord & Taylor space was two stories.

Mr. Coleman considered the three traditional approaches to value in order to arrive at his opinion of value. He rejected the cost approach because buyers and sellers of complex income-producing properties like the subject do not rely on it. He also rejected the sales comparison approach after consideration, because sales of mall properties usually include in the purchase price non-real estate components of value, which would be difficult to extract. Moreover, buyers and sellers do not rely on the sales comparison approach in transactions involving super-regional mall properties. Mr. Coleman utilized the income approach to value, preferred by investors in complex commercial properties like super-regional malls.

In applying the income capitalization methodology, Mr. Coleman focused on the income-producing capacity of the subject property. He reviewed the realty operating statements for the relevant years and years both prior and subsequent, and summarized income and expense data for years 1998 through 2004. He also gave close attention to capital expenditures, which are amortized over periods of up to ten years and are typically not included in ordinary income statements. These costs tend to rise as a property ages. This larger view of the financial circumstances of the Mall proved useful in determining stabilized estimates of income and expenses for the subject, particularly for capital expenditures.

Mr. Coleman based his income projections on the various sources of revenue contributing to the property: lease revenue, specialty leasing income, Common Area Maintenance (“CAM”) charges, tax and marketing reimbursements, and other income.
 Mr. Coleman also included income from space rentals under the Realty Development Program (“RDP”), which leases vacant space on a month-to-month basis to mitigate against vacancy losses. (This income was also referred to as “temporary tenant income.”) He considered whether items of income were related to the real estate in making his income projections.
Mr. Coleman testified that he did not include income from overage rents which might be provided for in multi-year leases, because overage rents do not become due and payable during the first year of a lease. Since he recalculated rent levels assuming new one-year leases were entered into as of each valuation date at issue, in the then-prevailing market environment, overage rent would not arise in any of the years at issue. In a fee simple valuation, he opined that all rentable space in the property is treated as though it were re-rented on new terms every year based on then-current market conditions; a leased fee valuation by contrast would look to elements of rent that become payable beyond a given year at issue. Given Mr. Coleman’s methodology, it would overstate income, he said, to add in a separate income stream for overage rents. In arriving at his estimates of fair market rental rates for the subject property, Mr. Coleman reviewed existing leases and also talked to leasing agents to gain perspective on rental activity in the retail marketplace as of the relevant points in time. 
Mr. Coleman reviewed operating statements over the time period from 1998 to 2004 in arriving at expense estimates. Moreover, he talked to Mall management to get a better understanding of what goes into expense items as reflected in financial reports. He compared levels of operating expenses in industry experience as reflected in Dollars and Cents of Shopping Centers. The Mall’s primary fixed operating expense was insurance, real estate taxes having been excluded in his expense analysis. Mr. Coleman considered most of the Mall’s reported operating expenses to be reasonable in light of other mall operations he had familiarity with. Accordingly, he relied primarily on actual expense figures from the operation of the Mall in arriving at his opinion of the operating expenses he used in his analysis. However, he adjusted the management fee to 5% of effective gross income, and eliminated the expense for real estate taxes, which are at issue in this proceeding.
 He accounted for the impact of real estate taxation on the Mall’s net income by including a tax factor in the capitalization rates he employed. His tax factor was adjusted to account only for taxes due on vacant space, since taxes on occupied space passed through to tenants. His vacancy factor also included a component for “credit loss” for tenants who fail to pay rents. 
Mr. Coleman considered in his analysis step increases in rents provided for in multi-year leases, but noted uncertainties at the subject Mall in particular as to whether higher rent levels would be reached. His methodology entailed estimating market rents as though leases were newly negotiated and entered into as of each valuation date. 
Mr. Coleman estimated market rent for the J.C. Penney anchor store space at $4.50 per-square-foot for each year at issue. He ascertained that there had been little negotiation as to anchor rents in Simon’s Eastern Massachusetts properties for at least ten years before the first valuation date at issue. He also determined that there were no comparable lease transactions to look to. He also consulted Dollars and Cents of Shopping Centers, and considered the actual rent paid by J.C. Penney for the space, which was $3.94 per-square-foot.
Mr. Coleman’s opinion of the fair rental value of in-line space included separate values for jewelry store spaces (which command premium rents), and the food court area. In arriving at his projected market rents for in-line space, he reviewed lease information from the subject property, Dollars and Cents of Shopping Centers, and rental information from other malls. He consulted with brokers involved in renting retail space. A key determinant of his rent projections was sales performance measured on a per-square-foot basis. He also studied trends in leasing activity at the Emerald Square Mall during the relevant time period, noting that rents reflected in newly negotiated leases were declining, while tenant improvement allowances were rising. He gave greater weight to new leases as opposed to renewals, as being better indicators of the market as of the relevant times. With respect to the food court space, he noted that sales per-square-foot had been above average, but were trending downward during the years at issue.
This table sets forth Mr. Coleman’s conclusions of fair rental values for the in-line space at the Emerald Square Mall.

	Assessment

date
	In-line

space
	Food court

space
	Jewelry store
space

	1/1/01
	$38.50
	$190.00
	$100.00

	1/1/02
	$37.00
	$185.00
	$100.00

	1/1/03
	$37.00
	$180.00
	$100.00

	1/1/04
	$36.00
	$175.00
	$100.00



In arriving at his estimates for vacancy and credit loss, Mr. Coleman relied on actual experience with the subject property, industry experience, published sources such as the Korpacz reports, and discussions with Mall management and market participants. He took into account vacancy and credit loss for the anchor spaces at the subject Mall, considering long-term problems with occupancy of the Lord & Taylor space, and the uncertainty affecting the J.C. Penney space in a time of downsizing for that company.
  He said the Lord & Taylor space was effectively unoccupied 15.52% of the time from tenant to tenant. Mr. Coleman considered, but did not rely upon, vacancy levels as of December 31st viewed in isolation, since occupancy is typically at its highest in the fourth quarter of the year.

Mr. Coleman projected vacancy and credit loss at 7% as of January 1, 2001; at 7.5% as of January 1, 2002 and 2003; and at 7% as of January 1, 2004. In his appraisal analysis, Mr. Coleman applied his vacancy and credit loss estimates to rental income only. Mr. Coleman also included in his analysis income received by the Emerald Square Mall from other sources. These sources included revenue from temporary tenancies (“specialty leasing”), which offset some of the income lost to vacancy and credit loss; income produced by kiosk rentals; and reimbursable items including Common Area Maintenance (“CAM”) charges, sprinkler and insurance charges, and the tenants’ share of marketing expenses incurred to promote the Mall property as a whole. He relied on actuals from the subject Mall in determining the appropriate amounts for these items of income.
Mr. Coleman included as additional items of expense allowances for reserves: reserves for replacements (or capital expenditures) and reserves for tenant improvements. He considered an adequate allowance for capital expenditures as essential to maintaining the income levels he estimated. During each year at issue, the Mall spent an average of $590,205 on capital items, given programs to replace the roof HVAC units, renovate the parking structures, and replace the roof. His opinion was that tenant improvements were needed to secure space rentals in the market circumstances affecting the Emerald Square Mall; without tenant improvements, lease transactions would not have occurred.
In deciding on an appropriate reserve for replacement, Mr. Coleman considered realty operating statements for a five-year period, concluding that capital expenditures averaged $1.14 per-square-foot. After non-realty capital items were excluded from the analysis, the average dropped to $1.08 per-square-foot. He selected $1 per-square-foot as an allowance for reserves for replacements. He did the same five-year averaging in evaluating expenditures for tenant improvements. The average outlay for tenant improvements came to $1.31 per-square-foot. He determined, however, that that figure understated the amounts needed for tenant improvements on the assumption leases were being renegotiated from scratch based on current market conditions on each valuation date. He gave greater weight to new leases rather than renewals of existing leases in arriving at an opinion of the amounts appropriate for tenant improvements in a fee simple, as opposed to a leased fee, appraisal. Accordingly, he selected $1.75 per-square-foot as an appropriate allowance for tenant improvements in his valuation analysis. 

Mr. Coleman considered a number of factors in deriving capitalization rates: rates of return for alternative investments; rates of return of comparable properties; the availability of mortgage financing; the risk environment; inflation; loan-to-value ratios; depreciation; and interest rates. He relied on various published sources of information including Korpacz, but cautioned that this information generally related to leased fee valuations, rather than fee simple valuations. He also gave attention to the unique circumstances of the Emerald Square Mall, such as its three-story structure. He used two mathematical models to derive a capitalization rate. The first was a mortgage-equity or band-of-investment model, and the second was a debt-coverage ratio model. The mortgage-equity method considers the return of and on equity together with the impact on financing through mortgage amortization. The debt-coverage ratio model estimates a capitalization rate by multiplying the debt-coverage ratio by the mortgage constant and the loan-to-value ratio.
Mr. Coleman set forth his capitalization rate analysis, including detailed calculations for each year at issue in his Report. His capitalization rate calculations using the mortgage-equity model appear in the four pages following page 80 of his Report; his calculations relative to the debt-coverage ratio model appear in the four pages following page 81. Synthesizing his results from the two methodologies, he arrived at the following opinions of an appropriate overall annual capitalization rate for the subject property: for Fiscal Year 2002 his opinion was 9.50%; for Fiscal Year 2003, 9.25%; for Fiscal Year 2004, %9.0; and for Fiscal Year 2005, 8.0%. Mortgage interest rates and equity yield rates were declining over the relevant time period, which is consistent with the downward trend in his indicated capitalization rates from year to year. 
The following pro forma tables summarize the income-capitalization methodology that Mr. Coleman employed to estimate the value of the subject property for Fiscal Years 2002, 2003, 2004 and 2005. 
Coleman Pro Forma FY02
	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $        38.50 
	 $            13,531,133 

	Jewelry stores
	13,703
	 $       100.00 
	 $              1,370,300 

	Anchor space
	188,950
	 $          4.50 
	 $                 850,275 

	Food court
	8,688
	$190.00 
	 $              1,650,720 

	GPI Total
	562,799
	
	 $            17,402,428 

	Less: Vacancy & Cr. Loss
	7%
	
	 $             (1,218,170)

	Sub-total
	
	
	 $            16,184,258 

	Specialty Leasing
	
	
	 $                 339,544 

	Kiosk
	
	
	 $                 255,276 

	Reimbursables-CAM
	
	
	 $              4,215,097 

	Reimbursables-Other
	
	
	 $                 122,659 

	Marketing Income
	
	
	 $              1,148,056 

	Other Income
	
	
	 $                   92,630 

	Effective Gross Income
	
	
	 $            22,357,520 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                 133,592 

	Utilities
	
	
	 $                 170,425 

	Security
	
	
	 $                 647,285 

	Janitorial
	
	
	 $                 418,886 

	Landscaping
	
	
	 $                   75,221 

	Administration
	
	
	 $                 426,832 

	Temporary Tenant
	
	
	 $                 110,722 

	Food Court
	
	
	 $                 212,261 

	Repairs & Maintenance
	
	
	 $                 766,253 

	Advertising & Promotion
	
	
	 $              1,149,557 

	Management @
	5%
	
	 $              1,117,876 

	Other Expenses
	
	
	 $                 153,289 

	Total Expenses
	
	
	 $              5,382,199 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $               1 
	 $                 562,799 

	Tenant Improvement
	P.S.F.
	 $          1.75 
	 $                 984,898 

	Net Operating Income
	
	
	 $            15,427,624 

	Overall Cap. Rate
	
	9.50%
	

	Cap. Rate w/tax factor
	
	
	 $                 0.09583 

	Indicated Value
	
	
	 $           160,989,500 

	Rounded
	
	
	 $           160,990,340 


Coleman Pro Forma FY03

	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $        37.00 
	 $            13,003,946 

	Jewelry stores
	13,703
	 $       100.00 
	 $              1,370,300 

	Anchor space
	188,950
	 $          4.50 
	 $                 850,275 

	Food court
	8,688
	 $       185.00 
	 $              1,607,280 

	GPI Total
	562,799
	 
	 $            16,831,801 

	Less: Vacancy & Cr. Loss
	7.50%
	
	 $              (1,262,385) 

	Sub-total
	
	
	 $            15,569,416 

	Specialty Leasing
	
	
	 $                 477,314 

	Kiosk
	
	
	 $                 216,387 

	Reimbursables-CAM
	
	
	 $              4,207,348 

	Reimbursables-Other
	
	
	 $                 132,783 

	Marketing Income
	
	
	 $              1,328,247 

	Other Income
	
	
	 $                 145,396 

	Effective Gross Income
	
	
	 $            22,076,891 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                 145,451 

	Utilities
	
	
	 $                 182,063 

	Security
	
	
	 $                 645,390 

	Janitorial
	
	
	 $                 488,545 

	Landscaping
	
	
	 $                   72,038 

	Administration
	
	
	 $                 439,485 

	Temporary Tenant
	
	
	 $                   85,491 

	Food Court
	
	
	 $                 174,201 

	Repairs & Maintenance
	
	
	 $                 878,357 

	Advertising & Promotion
	
	
	 $              1,457,746 

	Management @
	5%
	
	 $              1,103,845 

	Other Expenses
	
	
	 $                 126,847 

	Total Expenses
	
	
	 $              5,799,459 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $               1 
	 $                 562,799 

	Tenant Improvement
	P.S.F.
	 $          1.75 
	 $                 984,898 

	Net Operating Income
	
	
	 $            14,729,735 

	Overall Cap. Rate
	
	9.25%
	

	Cap. Rate w/tax factor
	
	
	 $            0.09341725 

	Indicated Value
	
	
	 $           157,676,822 

	Rounded
	
	
	 $           157,680,000 


Coleman Pro Forma FY04

	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $        37.00 
	 $            13,003,946 

	Jewelry stores
	13,703
	 $       100.00 
	 $              1,370,300 

	Anchor space
	188,950
	 $          4.50 
	 $                 850,275 

	Food court
	8,688
	 $       180.00 
	 $              1,563,840 

	GPI Total
	562,799
	
	 $            16,788,361 

	Less: Vacancy & Cr. Loss
	7.5%
	
	 $             (1,259,127) 

	Sub-total
	
	
	 $            15,529,234 

	Specialty Leasing
	
	
	 $                 354,859 

	Kiosk
	
	
	 $                 234,815 

	Reimbursables-CAM
	
	
	 $              4,639,934 

	Reimbursables-Other
	
	
	 $                 184,819 

	Marketing Income
	
	
	 $              1,114,802 

	Other Income
	
	
	 $                 134,753 

	Effective Gross Income
	
	
	 $            22,193,216 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                 204,849 

	Utilities
	
	
	 $                 392,106 

	Security
	
	
	 $                 684,382 

	Janitorial
	
	
	 $                 516,035 

	Landscaping
	
	
	 $                   58,554 

	Administration
	
	
	 $                 411,703 

	Temporary Tenant
	
	
	 $                   68,034 

	Food Court
	
	
	 $                 195,351 

	Repairs & Maintenance
	
	
	 $                 862,301 

	Advertising & Promotion
	
	
	 $              1,116,305 

	Management @
	5%
	
	 $              1,109,661 

	Other Expenses
	
	
	 $                   74,406 

	Total Expenses
	
	
	 $              5,693,687 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $               1 
	 $                 562,799 

	Tenant Improvement
	P.S.F.
	 $          1.75 
	 $                 984,898 

	Net Operating Income
	
	
	 $            14,951,832 

	Overall Cap. Rate
	
	9.0%
	

	Cap. Rate w/tax factor
	
	
	 $            0.09096225 

	Indicated Value
	
	
	 $           164,374,033 

	Rounded
	
	
	 $           164,370,000 


Coleman Pro Forma FY05
	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $        36.00 
	 $            12,652,488 

	Jewelry stores
	13,703
	 $       100.00 
	 $              1,370,300 

	Anchor space
	188,950
	 $          4.50 
	 $                 850,275 

	Food court
	8,688
	 $       175.00 
	 $              1,520,400 

	GPI Total
	562,799
	
	 $            16,393,463 

	Less: Vacancy & Cr. Loss
	7.0%
	
	 $              (1,147,542) 

	Sub-total
	
	
	 $            15,245,921 

	Specialty Leasing
	
	
	 $                 480,195 

	Kiosk
	
	
	 $                 263,957 

	Reimbursables-CAM
	
	
	 $              4,631,322 

	Reimbursables-Other
	
	
	 $                 204,728 

	Marketing Income
	
	
	 $                 918,441 

	Other Income
	
	
	 $                 111,969 

	Effective Gross Income
	
	
	 $            21,856,533 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                 240,369 

	Utilities
	
	
	 $                 457,082 

	Security
	
	
	 $                 621,040 

	Janitorial
	
	
	 $                 541,385 

	Landscaping
	
	
	 $                   58,000 

	Administration
	
	
	 $                 433,552 

	Temporary Tenant
	
	
	 $                   54,256 

	Food Court
	
	
	 $                 205,104 

	Repairs & Maintenance
	
	
	 $                 930,004 

	Advertising & Promotion
	
	
	 $                 854,103 

	Management @
	5%
	
	 $              1,092,827 

	Other Expenses
	
	
	 $                   75,220 

	Total Expenses
	
	
	 $              5,562,942 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $               1 
	 $                 562,799 

	Tenant Improvement
	P.S.F.
	 $          1.75 
	 $                 984,898 

	Net Operating Income
	
	
	 $            14,745,894 

	Overall Cap. Rate
	
	8.0%
	

	Cap. Rate w/tax factor
	
	
	 $            0.08069230 

	Indicated Value
	
	
	 $           182,742,266 

	Rounded
	
	
	 $           182,740,000 



Mr. Coleman broke down his indicated values for the subject property on a per-square-foot basis, using a slightly higher figure for rentable area—563,979 square feet—than appeared in his pro forma statements. For Fiscal Year 2002, his value amounted to $285 per-square-foot of rentable area. The assessed value divided by 563,979 square feet came to $313 per-square-foot. For Fiscal Year 2003, Mr. Coleman’s opinion of value came to $280 per-square-foot; for Fiscal Year 2004, it was $291 per-square-foot. (For both years, the assessed value per-square-foot was $313.) For Fiscal Year 2005, Mr. Coleman’s opinion of value was $324 per-square-foot, in contrast to the assessed value

 of $372 per-square-foot.
 

On cross-examination, Mr. Coleman elaborated his view that the three-story structure of the subject Mall resulted in operational inefficiencies. He indicated that the extra story meant more façade and floor space to maintain, more interior space to heat and cool, added effort to move materials and pick up trash, and an increased load on escalators and elevators.
 He attributed the higher than average occupancy costs in the subject Mall to the inefficiencies associated with the three-story structure. Mr. Coleman agreed that under the Korpacz mall classification system—not updated since 2001—the subject Mall qualified as a Class A Mall. 


Mr. Coleman excluded from his pro forma analyses items of income he deemed to be business related, and not derived from the subject real estate. He excluded vending machine income, pushcart income, and income generated by Simon Brand Ventures related to programs and events organized by the Simon head office in Indianapolis.

Among the items of information Mr. Coleman developed and used in arriving at his opinion of the fair rental value of the leaseable space at the subject property was a summary of recent leasing activity, included in the addendum to his report. He analyzed lease transactions entered into over a number of years, and weighted contract rents by the amount of square footage they applied to. He calculated weighted averages of the rental rates reflected in leases executed during each calendar year from 1996 through 2004 inclusive. As a result of a transcription error in data entry on his summary chart, the weighted average rent per-square-foot in calendar year 2003 leases is incorrectly reflected. Instead of a weighted average of $35.22 per-square-foot, the correct weighted average of rents in leases executed in calendar year 2003 is $37.89. Mr. Coleman noted that while many preexisting leases entailed modest step increases that unfolded over the years at issue, he did not rely on step increases in his fee simple appraisal analysis. He hypothesized a full lease-out of the subject property on each valuation date, as though all leases were being newly executed in then-prevalent market conditions.

Mr. Coleman observed that pushcarts had access to Mall floor space with placement subject to the discretion of the Building Inspector of North Attleborough. His opinion that the pushcarts were personal property, the income from which was not real-estate related, was based on his observation that the pushcarts were on wheels and could be moved. He noted that Simon Property Group received non-real estate related revenue from a branding program associated with ATM machines on its malls nationwide. Rental revenue from ATM’s was otherwise included in rent calculations. Simon also provided services to tenants, the income from which was treated separately from realty income.
 

Mr. Coleman expounded on his conclusion that inclusion of overage rents in a fee simple valuation was inappropriate, because the breakpoints at which overage rent becomes due are not achieved in the course of the one year lease terms he hypothesized. He indicated that as of 12/31/00, overage rents amounted to $40,754; on 12/31/01, they came to $50,682; as of 12/31/02, overage rents were $124,200; and as of 12/31/03, they were $124,427. Mr. Coleman considered tenant improvement costs over a five-year period including calendar year 2000-2004, when such costs averaged $1.31 per-square-foot. Because he considered this amount below industry expectations in light of his investigations, he selected the amount of $1.75 per-square-foot for his tenant improvement allowance. The selection of $1.75 per-square-foot tenant improvement allowance also followed on Mr. Coleman’s fee simple valuation methodology, which assumed that rentable space in the Mall was fully leased out for each valuation date at issue.


Mr. Coleman explained that a number of operating expenses relate to reimbursable items, and thus are pass through amounts. For example, for janitorial services to the Mall, the Mall owner pays out the cost then charges tenants for their share of common area maintenance. Thus, according to Mr. Coleman, many operating expenses appearing on the pro forma statements are a “wash”. Nevertheless, in Mr. Coleman’s observation, reimbursements did not remain even with expenses plus the amount he allowed for capital reserves. He attributed the deficit to two factors: vacancies (temporary tenants do not pay CAM charges) and tenant concessions.
 He cited the concessions made to CVS on CAM charges as an example of difficulty the Mall had experienced in recovering reimbursable outlays, but could not identify which others of the roughly 150-160 tenants in the Mall also received concessions. He noted that in no mall property he had ever valued had expenses broken even with reimbursements.

Following Mr. Coleman’s testimony, the appellant rested. The appellee called its first witness, Mr. Kraskouskas, the assessor. Mr. Kraskouskas described the distinctive topography of the Mall site: the Emerald Square Mall was built into the side of a hill. All three stories are visible from the Route 1 approaches, considered the front of the Mall. However, he indicated that there was direct access to the third floor through the Sears anchor store from the rear, because of the heightened elevation at the back of the Mall. Mr. Kraskouskas indicated that the Mall had 18 entrances, some of which, to the rear of the Mall, opened directly to the second and third floors. The first floor in the rear is embedded in the side of the hill. The rear is accessible by car, and parking is available to facilitate entry from the back of the Mall. Parking garages also open up onto each level of the Mall in the rear. 

Mr. Kraskouskas related that the Providence Place Mall was a three-story structure like the subject. The witness described the topography of the Providence Place site as more gradually sloped than the subject Mall. Parking garages at Providence Place also facilitated multi-tiered access. 


On cross-examination, Mr. Kraskouskas clarified that the interior of the Mall was three-storied throughout. Mr. Kraskouskas noted that Route 1 in North Attleborough was home to other shopping centers like strip malls and individual businesses, which were proximate to the subject. 


Mr. Kraskouskas explained that in the assessment process there had been discussions between the assessors and Vision staff about the value developed by Vision using mass appraisal techniques. Following these discussions, the Board of Assessors set the value at $2 or $3 Million higher than the mass appraisal number proposed by Vision. The assessed value for the subject property for the first three years at issue was approximately $176 Million. The opinion of value for FY 02 developed by the Vision appraiser, Mr. Tarello, for purposes of his fee appraisal in connection with this proceeding, was approximately $13 illion more than the assessed value. In the following year, Mr. Tarello’s opinion of value for purposes of this litigation exceeded the assessed value by $21 million. For FY 04, Mr. Tarello’s opinion of value exceeded the assessed value by $31 million. In FY 05, the assessed value was approximately $209 million, and Mr. Tarello’s opinion of value was approximately $10 million more.
 Mr. Krakouskas indicated that Mr. Tarello’s opinions of value were, in his judgment, more accurate than the assessed values. 

The principal valuation witness for the Assessors was Michael Tarello, a licensed appraiser and member of the Appraisal Institute who has been employed by Vision since 1987. Since 1992, he has been “District Manager” for Eastern Massachusetts, New Hampshire, and Maine. In this role he manages and oversees the appraisal staff of about 40 people in their mass appraisal and fee appraisal work. From 1990-1996 he administered Vision’s fee appraisal division, with a staff of approximately 20-25 appraisers. Mr. Tarello has appraised several mall properties, including Arsenal Mall, Meadow Glen Mall, and the Assembly Square Mall, on either a fee or mass appraisal basis. The hearing officer qualified Mr. Tarello as an expert in the field of real estate appraisal, without objection. The Board adopted the hearing officer’s ruling.

Mr. Tarello testified that he had reviewed numerous items of data in connection with his appraisal of the subject property: information from various town offices, including the assessors, the building inspector, and the zoning department; discovery information including tenant rent rolls, income and expense information, and overage information; and “all of the financial information on the property.” He also said he reviewed Korpacz and Dollars and Cents [of Shopping Centers] and talked to several market participants including Eastern Development, Boston Properties, Lincoln Properties, RRC, Vince Dowling, and “all the different players.”
 He reviewed information on what he considered comparable sales and rentals. He testified that he had reviewed information supplied to the assessors by Simon pursuant to the town’s request under G.L. c. 59, § 38D, “as far as I know….” 

Mr. Tarello testified that he had not seen Exhibit 9, the Realty Operations Statement For the Period Ending December 30, 2004, prior to the trial. He had proceeded to correct his appraisal analysis based on the contents of Exhibit 9.
 The principal correction he said he made related to the inclusion of the income attributable to pushcarts, which he considered real estate-related.
  He also said expense and CAM information were different in Exhibit 9 than what he had seen before. Through Exhibit S, Mr. Tarello “slightly changed” his opinions of value
, as reflected at page 2 in his Report, as follows: 
	Year
	Original

Opinion of Value
	Revised

Opinion of Value

	FY 02
	$189,700,000
	$196,400,000

	FY 03
	$197,200,000
	$202,600,000

	FY 04
	$207,800,000
	$213,500,000

	FY 05
	$219,000,000
	$233,300,000



In his testimony, Mr. Tarello qualified the following statement which appears on page 12 of his Report: “The appraisal is to be used for defense of value for tax purposes.” He said the purpose of his appraisal was to arrive at market or fair cash value, and the intended use of the appraisal to defend the assessed values had not affected his opinions of value. 

Mr. Tarello noted that net building area in the assessor’s records varied slightly from year to year, between 557,297 square feet to 559,678 square feet, while building plans reflected square footage in the range of 562,000 to 563,000. He attributed the differences to tenant fit-up and new leases.

Mr. Tarello’s opinion of highest and best use of the property was, as vacant, as a mall or large retail building; as improved, as presently improved. Mr. Tarello indicated that his compensation was not contingent on his arriving at a predetermined opinion of value. Mr. Tarello testified that he had inspected the Mall site on two occasions—March 7 and January 20, 2005—and visited it again prior to testifying. Mr. Tarello did not inspect the roof, basement areas, back corridors, or the electric room at the Emerald Square Mall.

Mr. Tarello considered the primary trade area to be within a 10 mile radius or 25-30 minute driving range. He noted that the population of North Attleboro had increased 8.4% from 1990 to 2000, while the population within a 10 mile radius of the Mall had increased 6.9% from 1990 to 2000, with a projected further increase of 3.7% as of 2005.                                  

In his Report, Mr. Tarello opined that “regional malls such as the subject have been averaging low vacancy rates in the past few years.” He said the vacancy rate at the Emerald Square Mall ranged between 2% to 4% between 2001 and 2004, while other malls he deemed “similar” (Burlington, Auburn, Northshore, and Solomon Pond) averaged between 2% and 5%.

Although his Report reflects vacancy information as of the valuation dates only, Mr. Tarello opined that it was difficult to gauge vacancy as of one point in time, and agreed that occupancy was highest in winter. For selected dates during the years at issue, he calculated the amount of vacant space and divided that square footage into the total rentable area of the Mall, or 563,636 square feet. For example, using this methodology, he concluded that the Mall was 5.4% vacant on May 10, 2001, and 5.1% vacant on August 28, 2001. He said he also reviewed lease abstracts, tenant rate rolls and Mall plans for spring and summer time periods. He ultimately selected a 3% vacancy rate for all the years at issue.
Mr. Tarello commented that the subject Mall is located in an “integrated retail development zone.” Noting the high concentration of competing businesses, he pointed out that Target, Toys R Us, Office Depot, Tweeter, Borders Books, Old Navy, and Walmart were near the subject. He noted that “smaller box” retail stores were a source of competition for the Emerald Square Mall separate from Providence Place and the “Galleria Mall in Wrentham” [sic]. He noted that the area was well-served by major highways.
Mr. Tarello commented that the Mall had an effective age of about 10 years, and was in good condition and well-maintained, though some capital improvements showed signs of needing repair. He noted that the Mall’s three-story structure was unusual, though other three-story malls like Providence Place do exist. He agreed that the three-story structure presented functional utility issues, and he noted that vacancy was higher on the third level. Describing the site topography, Mr. Tarello explained that the ground level is higher in the back than in the front facing Route 1.
Mr. Tarello considered the three traditional approaches to value. He rejected the cost approach given that the Mall was 12 to 15 years old at the relevant times. He also considered comparable sales, but concluded the sales comparison approach was unreasonable since malls are purchased and sold with leases in place. Sales data are consistent with a leased fee analysis rather than fee simple valuation, and it would be difficult to make appropriate adjustments. Mr. Tarello, like Mr. Coleman, chose to rely on the income capitalization approach to value.
In estimating the subject Mall’s income potential, Mr. Tarello used selected rental data from four malls he deemed comparable: the Silver City Galleria Mall, where rents ranged from $28 to $52 per-square-foot; the Hanover Mall, where rents fell between $22 and $50 per-square-foot; the Auburn Mall, where rents ranged from $30 to $58.82; and Solomon Pond Mall, where rents were between $40 and $68.51.
 He only saw a “few leases” for the Hanover Mall. Leases he reviewed for the Solomon Pond Mall ran about five years. He also reviewed leases at the Emerald Square Mall. Mr. Tarello used about 50 leases from the subject property, including some executed in 1998 and 1999, to look at trends over a longer term period than just the years at issue. He also looked at sales data for in-line store sales at the Emerald Square Mall. He gave attention to step increases in existing leases, to compare rents in new leases.
Mr. Tarello’s estimates of fair market value rentals differentiated rents for ATM units, kiosks, the Food Court, Jewelry Stores, the subject anchor store, and retail spaces according to square footage: 400-750 square feet, 751-1599 square feet, 1600-2999 square feet, and 3000-11,000 square feet. His estimated rents remained constant over the four years at issue, although his potential gross income figure fluctuated because overall square footage varied slightly from year to year. The following table summarizes Mr. Tarello’s selections of fair market rents:
	Category
	Projected Rental 

Rate P.S.F.  

	ATM
	$30,000

	Kiosk
	$400

	Food Court
	$185

	Jewelers
	$100

	Retail

400-750 s.f.
	$100

	751-1599 s.f. 
	$50

	1600-2999 s.f.
	$40

	3000-11,000 s.f.
	$35

	J.C. Penney Anchor
	$5


In support of his rental analysis, Mr. Tarello prepared an exhibit reflecting his selections of leases, both new and existing, in which he computed median and average rent figures for each of his categories. See Exhibit Z. 
Mr. Tarello provided information on “actual expenses” at pages 49-52 of his Report. He categorized expenses in a way which did not correspond with the realty operating statements in evidence, and provided insufficient explanation of what entered into such overgeneralized categories as “property operation expense.” He failed to offer a clear explanation of how he arrived at operating expense figures which correspond to relevant market conditions. He said that credit loss ranged between 0.3% and 1 or 1.5%. Although he indicated that ordinarily he would add a factor for credit loss into his vacancy rate, he treated credit loss as an expense, for reasons which are not clear from his testimony.
 

Mr. Tarello talked to a personal property specialist and other appraisers, and took the position that cart income was real estate related and thus properly considered in valuing the real estate. He also testified that he included overage rents in his income calculations. In deriving a capital reserve allowance, he consulted sources including the operating statements and the Korpacz report. He tried to differentiate the expenses borne by the landlord and those passed through to tenants. He cited survey data and the Korpacz report indicating a range from $0.00 or 0.05 to $0.75 per-square-foot. He decided on a $0.25 allowance for capital reserves per-square-foot based on gross leaseable area, or approximately $0.36 per-square-foot of net leasable area. 
Mr. Tarello said tenant improvements were an expense, but not passed through. He also said that the market took tenant improvements into account “below the line” for net operating income, and did not consider it in calculating a capitalization rate. No allowance for tenant improvements appeared anywhere on his pro forma income statements, either those appearing in his Report or in Exhibit S, his amended certification of values. Although he refers to survey data, the hearing officer concluded that Mr. Tarello did not clearly explain his rationale for excluding an allowance for tenant improvements in his income capitalization methodology, where tenant improvements were an ongoing cost of operating the property from year to year.
 The Board agreed with the hearing officer’s conclusion.
Mr. Tarello consulted Mr. Johnston on which surveys and methods to use in arriving at capitalization rates. He relied on the Korpacz Real Estate Investor Survey. His Report also looked at capitalization rates for national regional malls which were “derived through the market place.” He determined average capitalization rates for Class A malls for each year at issue based on the Korpacz survey. According to the Report, “[t]he survey concluded that the majority of the properties extracted capitalization rates are based on NOI, before capital reserves, tenant improvements and leasing commissions.” The Report supplies indicated capitalization rates based on the Korpacz survey for each valuation date.
As a secondary method Mr. Tarello considered the mortgage-equity technique or “band of investment.” He took “economic and national market indicators” from the publication Valuation Insight & Perspectives of the Appraisal Institute, and this information appears at pages 54-55 of his report. He set forth figures for variables including interest rates, amortization period, loan-to-value ratio, and holding period for each year at issue. He also reported ranges and averages for equity yield rates. “Considering the degree of risk for this type of property the yield rate applied [was] 11% for all four years at issue.” Report at 55. He set forth capitalization rates based on the band-of-investment analysis, and then stated capitalization rate ranges taking into account both survey information and his band-of-investment computations. Mr. Tarello did not use the debt-ratio methodology based on advice from Mr. Johnston. Mr. Tarello’s final capitalization rates were 8.8% for FY 2002, 8.6% for FY 2003, 8.5% for FY 2004, and 7.75% for FY 2005.
 
The following are the pro forma statements of Mr. Tarello’s capitalization of income analysis. The first set of pro forma statements are those reflected in Mr. Tarello’s Report. The second series of pro forma statements are as reflected in Exhibit S.

Tarello Pro Forma FY 2002 (Report)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                         30,000 
	 $                                 60,000 

	Kiosk
	610
	 $                              400 
	 $                               244,000 

	Food Court
	8672
	 $                              185 
	 $                            1,604,320 

	Jewelers
	13,926
	 $                              100 
	 $                            1,392,600 

	Retail 400-750 S.F.
	2220
	 $                              100 
	 $                               222,000 

	Retail 751-1599 S.F.
	45,029
	 $                                 50 
	 $                            2,251,450 

	Retail 1600-2999 S.F. 
	78,537
	 $                                 40 
	 $                            3,141,480 

	Retail 3000-11000 S.F.
	219,867
	 $                                 35 
	 $                            7,695,345 

	J.C. Penney
	188,950
	 $                                   5 
	 $                               944,750 

	Total 
	557829
	
	 $                         17,555,945 

	Less Vacancy
	
	 $                                   0 
	 $                             (526,678) 

	Effective Gross Income
	
	
	 $                         17,029,267 

	Carts, In-line, Other Income
	
	
	 $                               339,544 

	Overage Rent
	
	
	 $                                 40,754 



	CAM Reimbursement
	
	
	 $                            4,337,756 

	Marketing Income
	
	
	 $                            1,148,056 

	Misc Income
	
	
	 $                                 92,630 

	Total Income  
	
	
	 $                          22,988,007 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                            1,167,441 

	Property Operation Expense
	
	
	 $                            2,827,885 

	Insurance
	
	
	 $                               133,592 

	Advertising Promotion Fund
	
	
	 $                            1,149,557 

	Other expenses, credit loss
	
	
	 $                               811,747 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                               201,325 

	Total
	
	
	 $                            6,291,547 

	
	
	
	

	Net Income
	
	
	 $                         16,696,460 

	
	
	
	

	Overall Capitalization Rate
	
	
	8.80%

	Indicated Value
	
	
	 $                       189,732,496 

	Rounded
	
	
	 $                       189,700,000 

	Value P.S.F. N.L.A.
	
	
	 $                                       340 


Tarello Pro Forma FY 2003 (Report)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                         30,000 
	 $                                 60,000 

	Kiosk
	950
	 $                              400 
	 $                               380,000 

	Food Court
	8672
	 $                              185 
	 $                           1,604,320 

	Jewelers
	13,926
	 $                              100 
	 $                           1,392,600 

	Retail 400-750 S.F.
	2220
	 $                              100 
	 $                               222,000 

	Retail 751-1599 S.F.
	44,157
	 $                                 50 
	 $                           2,207,850 

	Retail 1600-2999 S.F. 
	78,537
	 $                                 40 
	 $                           3,141,480 

	Retail 3000-11000 S.F.
	219,867
	 $                                 35 
	 $                           7,695,345 

	J.C. Penney
	188,950
	 $                                   5 
	 $                               944,750 

	Total 
	557297
	
	 $                         17,648,345 

	Less Vacancy
	
	 $                                   0 
	 $                              (529,450) 

	Effective Gross Income
	
	
	 $                         17,118,895 

	Carts, In-line, Other Income
	
	
	 $                               477,314 

	Overage Rent
	
	
	 $                                 50,682 

	CAM Reimbursement
	
	
	 $                           4,340,131 

	Marketing Income
	
	
	 $                           1,328,247 

	Misc Income
	
	
	 $                               145,396 

	Total Income  
	
	
	 $                         23,460,665 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                           1,196,450 

	Property Operation Expense
	
	
	 $                           2,965,570 

	Insurance
	
	
	 $                               145,451 

	Advertising Promotion Fund
	
	
	 $                           1,457,746 

	Other expenses, credit loss
	
	
	 $                               533,416 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                               201,325 

	Total
	
	
	 $                           6,499,958 

	
	
	
	

	Net Income
	
	
	 $                         16,960,707 

	
	
	
	

	Overall Capitalization Rate
	
	
	8.60%

	Indicated Value
	
	
	 $                       197,217,519 

	Rounded
	
	
	 $                       197,200,000 

	Value P.S.F. N.L.A.
	
	
	 $                                       354 


Tarello Pro Forma FY 2004 (Report)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                              30,000 
	 $                                      60,000 

	Kiosk
	950
	 $                                   400 
	 $                                    380,000 

	Food Court
	8672
	 $                                   185 
	 $                                 1,604,320 

	Jewelers
	13,926
	 $                                   100 
	 $                                 1,392,600 

	Retail 400-750 S.F.
	2220
	 $                                   100 
	 $                                    222,000 

	Retail 751-1599 S.F.
	44,157
	 $                                      50 
	 $                                 2,207,850 

	Retail 1600-2999 S.F. 
	78,537
	 $                                      40 
	 $                                 3,141,480 

	Retail 3000-11000 S.F.
	220,857
	 $                                      35 
	 $                                 7,729,995 

	J.C. Penney
	188,950
	 $                                        5 
	 $                                    944,750 

	Total 
	558287
	
	 $                              17,682,995 

	Less Vacancy
	
	 $                                        0 
	 $                                  (530,490) 

	Effective Gross Income
	
	
	 $                              17,152,505 

	Carts, In-line, Other Income
	
	
	 $                                    354,859 

	Overage Rent
	
	
	 $                                    124,200 

	CAM Reimbursement
	
	
	 $                                 4,824,753 

	Marketing Income
	
	
	 $                                 1,114,802 

	Misc Income
	
	
	 $                                    134,753 

	Total Income  
	
	
	 $                              23,705,872 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                                 1,219,572 

	Property Operation Expense
	
	
	 $                                 3,188,466 

	Insurance
	
	
	 $                                    204,848 

	Advertising Promotion Fund
	
	
	 $                                 1,116,303 

	Other expenses, credit loss
	
	
	 $                                    109,683 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                                    201,325 

	Total
	
	
	 $                                 6,040,197 

	
	
	
	

	Net Income
	
	
	 $                              17,665,675 

	
	
	
	

	Overall Capitalization Rate
	
	
	8.50%

	Indicated Value
	
	
	 $                            207,831,472 

	Rounded
	
	
	 $                            207,800,000 

	Value P.S.F. N.L.A.
	
	
	 $                                                  372 


Tarello Pro Forma FY 2005 (Report)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	$                         30,000
	 $                                 60,000 

	Kiosk
	800
	$                              400
	 $                               320,000 

	Food Court
	8672
	$                              185
	 $                            1,604,320 

	Jewelers
	13,926
	$100
	 $                            1,392,600 

	Retail 400-750 S.F.
	2220
	$100
	 $                               222,000 

	Retail 751-1599 S.F.
	45,698
	$                                 50
	 $                            2,284,900 

	Retail 1600-2999 S.F. 
	78,537
	$                                 40
	 $                            3,141,480 

	Retail 3000-11000 S.F.
	220,857
	$35
	 $                            7,729,995 

	J.C. Penney
	188,950
	$                                   5
	 $                               944,750 

	Total 
	559678
	
	 $                         17,700,045 

	Less Vacancy
	
	3%
	 $                              (531,001) 

	Effective Gross Income
	
	
	 $                         17,169,044 

	Carts, In-line, Other Income
	
	
	 $                            1,425,602 

	Overage Rent
	
	
	 $                               120,427 

	CAM Reimbursement
	
	
	 $                            4,836,050 

	Marketing Income
	
	
	 $                               918,441 

	Misc Income
	
	
	 $                               111,969 

	Total Income  
	
	
	 $                         24,581,533 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                            1,084,254 

	Property Operation Expense
	
	
	 $                            4,956,228 

	Insurance
	
	
	 $                               240,369 

	Advertising Promotion Fund
	
	
	 $                               854,102 

	Other expenses, credit loss
	
	
	 $                               266,603 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                               201,325 

	Total
	
	
	 $                            7,602,881 

	
	
	
	

	Net Income
	
	
	 $                         16,978,652 

	
	
	
	

	Overall Cap. Rate
	
	
	7.75%

	Indicated Value
	
	
	 $                       219,079,376 

	Rounded
	
	
	 $                       219,000,000 

	Value P.S.F. N.L.A.
	
	
	 $                                       391 


Tarello Pro Forma FY 2002 (Ex. S)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                              30,000 
	 $                                            60,000 

	Kiosk
	610
	 $                                    400 
	 $                                         244,000 

	Food Court
	8672
	 $                                    185 
	 $                                      1,604,320 

	Jewelers
	13,926
	$100 
	 $                                      1,392,600 

	Retail 400-750 S.F.
	2220
	$100 
	 $                                         222,000 

	Retail 751-1599 S.F.
	45,029
	 $                                      50 
	 $                                      2,251,450 

	Retail 1600-2999 S.F. 
	78,537
	 $                                      40 
	 $                                      3,141,480 

	Retail 3000-11000 S.F.
	219,867
	$35 
	 $                                      7,695,345 

	J.C. Penney
	188,950
	 $                                         5 
	 $                                         944,750 

	Total 
	557829
	
	 $                                    17,555,945 

	Less Vacancy
	
	3%
	 $                                        (526,678) 

	Effective Gross Income
	
	
	 $                                    17,029,267 

	Carts Income
	
	
	 $                                         590,559 

	In-Line Space
	
	
	 $                                         339,544 

	Overage Rent
	
	
	 $                                      40,754.00 

	CAM Reimbursement
	
	
	 $                                      4,337,756 

	Marketing Income
	
	
	 $                                      1,148,056 

	Misc Income
	
	
	 $                                            92,630 

	Total Income  
	
	
	 $                                    23,578,566 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                                      1,167,441 

	Property Operation Expense
	
	
	 $                                      2,827,885 

	Insurance
	
	
	 $                                         133,592 

	Advertising Promotion Fund
	
	
	 $                                      1,149,557 

	Other expenses, credit loss
	
	
	 $                                         811,747 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                                         201,325 

	Total
	
	
	 $                                      6,291,547 

	
	
	
	

	Net Income
	
	
	 $                                    17,287,019 

	
	
	
	

	Overall Capitalization Rate
	
	
	8.80%

	Indicated Value
	
	
	 $                                 196,443,394 

	Rounded
	
	
	 $                                 196,400,000 

	Value P.S.F. N.L.A.
	
	
	 $                                                 352 


Tarello Pro Forma FY 2003 (Ex. S)
	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                        30,000 
	 $                                60,000 

	Kiosk
	950
	 $                             400 
	 $                               380,000 

	Food Court
	8672
	 $                             185 
	 $                            1,604,320 

	Jewelers
	13,926
	 $                             100 
	 $                            1,392,600 

	Retail 400-750 S.F.
	2220
	 $                             100 
	 $                               222,000 

	Retail 751-1599 S.F.
	44,157
	 $                              50 
	 $                            2,207,850 

	Retail 1600-2999 S.F. 
	78,537
	 $                              40 
	 $                            3,141,480 

	Retail 3000-11000 S.F.
	219,867
	 $                              35 
	 $                            7,695,345 

	J.C. Penney
	188,950
	 $                                5 
	 $                               944,750 

	Total 
	557297
	
	 $                          17,648,345 

	Less Vacancy
	
	 $                                0 
	 $                             (529,450) 

	Effective Gross Income
	
	
	 $                          17,118,895 

	Carts
	
	
	 $                               460,119 

	In-line Space
	
	
	 $                               477,314 

	Overage Rent
	
	
	 $                                50,682 

	CAM Reimbursement
	
	
	 $                            4,340,131 

	Marketing Income
	
	
	 $                            1,328,247 

	Misc Income
	
	
	 $                               145,396 

	Total Income  
	
	
	 $                          23,920,784 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                            1,196,450 

	Property Operation Expense
	
	 $                            2,965,570 

	Insurance
	
	
	 $                               145,451 

	Advertising Promotion Fund
	
	 $                            1,457,746 

	Other expenses, credit loss
	
	 $                               533,416 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                               201,325 

	Total
	
	
	 $                            6,499,958 

	
	
	
	

	Net Income
	
	
	 $                          17,420,826 

	
	
	
	

	Overall Cap.Rate
	
	
	8.60%

	Indicated Value
	
	
	 $                        202,567,740 

	Rounded
	
	
	 $                        202,600,000 

	Value P.S.F. N.L.A.
	
	
	 $                                     364 


Tarello Pro Forma FY 2004 (Ex. S)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                           30,000 
	 $                                         60,000 

	Kiosk
	950
	 $                                400 
	 $                                       380,000 

	Food Court
	8672
	 $                                185 
	 $                                    1,604,320 

	Jewelers
	13,926
	 $                                100 
	 $                                    1,392,600 

	Retail 400-750 S.F.
	2220
	 $                                100 
	 $                                       222,000 

	Retail 751-1599 S.F.
	44,157
	 $                                   50 
	 $                                    2,207,850 

	Retail 1600-2999 S.F. 
	78,537
	 $                                   40 
	 $                                    3,141,480 

	Retail 3000-11000 S.F.
	220,857
	 $                                   35 
	 $                                    7,729,995 

	J.C. Penney
	188,950
	 $                                     5 
	 $                                       944,750 

	Total 
	558287
	
	 $                                 17,682,995 

	Less Vacancy
	
	 $                                     0 
	 $                                      (530,490) 

	Effective Gross Income
	
	
	 $                                 17,152,505 

	Carts Income
	
	
	 $                                       483,893 

	In-Line Space
	
	
	 $                                       354,859 

	Overage Rent
	
	
	 $                                       124,200 

	CAM Reimbursement
	
	
	 $                                    4,824,753 

	Marketing Income
	
	
	 $                                    1,114,802 

	Misc Income
	
	
	 $                                       134,753 

	Total Income  
	
	
	 $                                 24,189,765 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                                    1,219,572 

	Property Operation Expense
	
	 $                                    3,188,466 

	Insurance
	
	
	 $                                       204,848 

	Advertising Promotion Fund
	
	
	 $                                    1,116,303 

	Other expenses, credit loss
	
	
	 $                                       109,683 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                                       201,325 

	Total
	
	
	 $                                    6,040,197 

	
	
	
	

	Net Income
	
	
	 $                                 18,149,568 

	
	
	
	

	Overall Capitalization Rate
	
	
	8.50%

	Indicated Value
	
	
	 $                               213,524,331 

	Rounded
	
	
	 $                               213,500,000 

	Value P.S.F. N.L.A.
	
	
	 $                                               382 


Tarello Pro Forma FY 2005 (Ex. S)

	Gross Potential Income
	Rentable Area S.F.
	 Market Rent P.S.F. 
	 Amount 

	ATM (2 units)
	18
	 $                               30,000 
	 $                                          60,000 

	Kiosk
	800
	 $                                     400 
	 $                                        320,000 

	Food Court
	8672
	 $                                     185 
	 $                                    1,604,320 

	Jewelers
	13,926
	 $                                     100 
	 $                                    1,392,600 

	Retail 400-750 S.F.
	2220
	 $                                     100 
	 $                                        222,000 

	Retail 751-1599 S.F.
	45,698
	 $                                       50 
	 $                                    2,284,900 

	Retail 1600-2999 S.F. 
	78,537
	 $                                       40 
	 $                                    3,141,480 

	Retail 3000-11000 S.F.
	220,857
	 $                                       35 
	 $                                    7,729,995 

	J.C. Penney
	188,950
	 $                                          5 
	 $                                        944,750 

	Total 
	559678
	
	 $                                  17,700,045 

	Less Vacancy
	
	 $                                          0 
	 $                                      (531,001) 

	Effective Gross Income
	
	
	 $                                  17,169,044 

	Carts Income
	
	
	 $                                        533,035 

	In-Line Space
	
	
	 $                                        480,195 

	Overage Rent
	
	
	 $                                        120,427 

	CAM Reimbursement
	
	
	 $                                    4,836,050 

	Marketing Income
	
	
	 $                                        918,441 

	Misc Income
	
	
	 $                                        111,969 

	Total Income  
	
	
	 $                                  24,169,161 

	
	
	
	

	Expenses
	
	
	

	Management
	
	
	 $                                    1,227,309 

	Property Operation Expense
	
	

	Insurance
	
	
	 $                                        240,369 

	Advertising Promotion Fund
	
	
	 $                                        854,102 

	Other expenses, credit loss
	
	
	 $                                        266,603 

	Reserves for Replacement
	
	 $0.25  P.S.F. GLA 
	 $                                        201,325 

	Total
	
	
	 $                                    6,090,131 

	
	
	
	

	Net Income
	
	
	 $                                  18,079,030 

	
	
	
	

	Overall Capitalization Rate
	
	
	7.75%

	Indicated Value
	
	
	 $                                233,277,802 

	Rounded
	
	
	 $                                233,300,000 

	Value P.S.F. N.L.A.
	
	
	 $                                                                                                                                                               417 


On cross-examination, Mr. Tarello admitted that he had needed the assistance of Mr. Johnston to complete his appraisal. However, he did not disclose the assistance he received from Mr. Johnston in his Report, and indeed stated at page 14, ¶ 7 that “[n]o one provided significant professional assistance to the appraiser signing this report.” See USPAP Standards Rule 2-3.
 Mr. Tarello testified that he prepared his Report pursuant to a contract between his employer, Vision, and the Town of North Attleborough, under which Vision is required to defend the real estate values it participated in setting. Vision, not Mr. Tarello, was compensated for his appraisal services. 

Mr. Tarello testified that he could not recollect whether USPAP imposed a standard of independence for performing appraisals, though he said his Report was independent and not advocacy of a value. Of the malls he said he had appraised, only for the Arsenal Mall in Watertown did he perform a fee appraisal as opposed to a mass appraisal. That appraisal was done in 1989. He had never previously been qualified as an expert in litigation concerning the valuation of a mall. Mr. Tarello testified that he made his determination of what constituted real estate-derived income based on his review of financial statements. However, his lack of familiarity with reporting requirements applicable to Real Estate Investment Trusts (“REIT’s”) raised questions about his ability to interpret financial reports reflecting income from real estate. He agreed that vending machine income was business derived, but reiterated his view that cart income was real estate-related. In his income capitalization analysis, he drew some of the figures he used from the realty income statements and others from operations statements that did not differentiate between real estate and non-real estate related income. 
Contradicting an earlier statement, Mr. Tarello said he did not request information supplied to the assessors by Simon pursuant to G.L. c. 59, § 38D (“§ 38D”) requests, relying instead on documents produced in discovery. Yet the interrogatory responses indicated that appellant was not duplicating information previously supplied to the assessors for § 38D purposes. Mr. Tarello made no request of Mall management for an interview to discuss the voluminous contents of the financial statements and other items appellant produced in discovery.
Although the information prompting Mr. Tarello to revise his opinions of value pertained to only one fiscal year for which he said he lacked data, he had difficulty explaining why he had revised his opinions of value for all four years. Moreover, the document which led him to revise his opinions for FY 2004, Exhibit 9, did not list the cart income, which was supposedly the basis for his revisions. Further questions arose from Mr. Tarello’s concession on cross-examination that the information contained in Exhibit 9 was available in other documents he reviewed, leaving the Board uncertain as to any justification for his opinions of value being amended in the course of trial. 
Mr. Tarello conceded that he had drawn upon information supplied pursuant to § 38D to other towns with which Vision had contractual relationships. This information was available to Vision on a confidential basis, but was used without regard to the confidentiality limitations of the law. See generally G.L. c. 59, § 52B.
 He did not verify this information with any individuals outside Vision.
In his Report Mr. Tarello stated his assumption that there had been no major changes in the property over the relevant time period, based on conversations with the assessors and the Mall owner. The hearing officer found this statement misleading in that Mr. Tarello’s only direct communications with the Mall owner were “through all the documents” produced in discovery. 
The information Mr. Tarello included in his Report at page 24, for vacancies in other area malls, was based on his informal observations at the Solomon Pond and Burlington Malls at various times, and survey results applicable to the entire Eastern United States. Mr. Tarello said he was unable to ascertain from his informal observations whether a space was occupied on a temporary or permanent basis, so his vacancy assumptions do not exclude short-term leases. 
Mr. Tarello agreed that income capitalization analysis of a fee simple interest assumes that the subject property is vacant and being leased up at current market rents as of each valuation date at issue. Leases executed closer in time to the relevant valuation date best reflect the market, and sales levels are an important determinant of market rents. Mr. Tarello also looked at older leases of space at the Emerald Square Mall, e.g. from 1996, 1998, 1999 for comparison purposes to analyze step increases in rents, although he was unable to cogently explain the relevance to valuation as of the dates at issue. He used leased fee valuation concepts to analyze market rents, e.g. the reference to “holding period” in his Report at page 39. Mr. Tarello professed unfamiliarity with trends in the commercial real estate market between the mid-1990’s and 2002.
For his selection of market rents for the subject property, Mr. Tarello relied on comparable rental information pertaining to the Silver City Galleria Mall in Taunton, the Hanover Mall in Hanover, the Auburn Mall in Auburn, and the Solomon Pond Mall in Marlborough. However, he lacked knowledge of sales per-square-foot and occupancy costs for those malls, and made no attempt to adjust rental rates reflected in his report based on differences with the subject Mall in those key variables. Mr. Tarello selected a limited number of leases for their rental rate information, not all specific to the years at issue. 
Mr. Tarello did not obtain the rental information he used from the assertedly comparable malls from mall management, leasing agents, or other transaction participants, but from other Vision employees. He was unaware of lease start dates for the assertedly comparable rentals he selected for the Solomon Pond Mall, but said the average of the lease terms were for five years. On cross-examination, Mr. Tarello testified that he used the rental information from Solomon Pond Mall as a check on his rental values, though that qualification does not appear in his Report. Instead, the Report states at page 44 the following:
The Auburn Mall and Hanover Mall are inferior to the subject and their rental rates are lower. The Silver City Galleria Mall is slightly inferior to the subject. The best comparables are the Solomon Pond Mall’s leases and the subject leases. These two malls were given more weight in the determination of market value.

Despite the diverging sales per-square-foot figures and rental rates for the subject property over the course of the years at issue, Mr. Tarello used the same projected market rents for all four years. However, he had testified that it was not appropriate to stabilize rents over the four year time period, as each year at issue needed to be evaluated separately. His projected market rents yielded a higher potential gross income than the property actually realized, reflecting an apparent conclusion that rents at the subject Mall were below market. 
Mr. Tarello appeared to concede that his vacancy analysis incorporated elements of a discounted cash flow methodology. His Report explains fluctuations in levels of vacancy and their impact on the “reversionary value” of the property, and how they can be stabilized over a “projection term.” His Report analyzes vacancies, and arrives at a stabilized rate for all four years, referencing data indicative of only four individual dates over the entire time period. These dates fell during the holiday shopping season. He did not distinguish between temporary and permanent tenancies. Moreover, his chart at page 48, for January 1, 2004, omits a number of spaces the tenant rent rolls indicate were vacant on that date.

For comparison purposes, Mr. Tarello also considered vacancy levels as of six other dates interspersed between May of 2001 and June of 2003, but did not include this additional analysis in his Report. On five of these six dates, the levels of vacancy he reported exceeded the 3% stabilized figure he employed. Moreover, the Korpacz survey reflected vacancy rates for malls across the country in the range of 7 to 8% over the years at issue. Mr. Tarello instead chose to rely on a survey of investors stating their vacancy assumptions over forecast periods stretching years into the future.
Mr. Tarello agreed that the Mall would be facing rising capital expenses with advancing age, but indicated he was unfamiliar with the cost of repairing and replacing capital items like the roof or the HVAC. Mr. Tarello explained that he did not include an allowance for tenant improvement expenses because it would have required him to adjust his capitalization rate downward. He said he used “market extracted” capitalization rates, drawn from the Korpacz survey.
 He said that had tenant improvements been included as an expense in his analysis, his opinions of value would not have changed because of the corresponding adjustment of the capitalization rate downward. Mr. Tarello did not actually perform the analysis to determine the effect on value if he had made an allowance for tenant improvements and adjusted the capitalization rate as he thought warranted.
Mr. Tarello’s treatment of tenant improvements did not reflect sufficient consideration of appraisal principles applicable to the direct capitalization of income context. For example, APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE (12th ed., 2001) points out at page 508 that in yield capitalization and discounted cash flow analysis costs for tenant improvements “can be incorporated into the analysis at the appropriate points of the holding period. Ignoring the impact of TI’s in direct capitalization may be a mistake. Stabilized NOI should recognize the tenant improvements made to a property that are appropriate for the market.” Mr. Tarello claimed that his methodology was consistent with the assumptions made by market participants, but could not cite any appraisal literature from the direct capitalization of income context to support his position. Nor could he explain how he would arrive at the adjustments to the capitalization rate he felt were necessary if tenant improvements were treated as expenses. 
By failing to use a tax factor in calculating his capitalization rate, Mr. Tarello failed to account for that portion of the property taxes which fell on vacant space, as to which no tenant reimbursement was available. He said he slightly rounded the capitalization rate upwards as a rough approximation, but there is nothing in his Report to give any indication of whether his capitalization rate accurately reflected the impact of unreimbursed real estate taxes. Mr. Tarello made no quantifiable adjustments to his selection of a capitalization rate to account for the risk to a potential buyer inherent in the declining level of sales per-square-foot evident in calendar years 2002 and 2003, increased competition in the vicinity of the Emerald Square Mall, the age of the subject property, or the instability in the Lord & Taylor anchor space.
Mr. Tarello did not consider evidence of comparable assessments of other malls in Massachusetts, though he defined the cities and towns of the Commonwealth as the market area of potential buyers for the subject property. He confined his study of comparable assessments to malls in North Attleborough. (There are no super regional malls in the town other than the subject Mall.) Mr. Tarello’s opinions of value give the Emerald Square Mall a higher value per-square-foot than the Burlington Mall’s for all years at issue, as reflected in Exhibit 6. Yet Mr. Tarello described the Burlington Mall as being of higher quality than the subject Mall, and its sales performance as reflected in Exhibit 5 is markedly superior. Although Mr. Tarello considered the Solomon Pond Mall the most comparable to the subject, the Solomon Pond Mall was assessed at more than $100 less per-square-foot than his opinions of value for the Emerald Square Mall for all the years at issue. Mr. Tarello’s opinion of value for the Emerald Square Mall in FY 05 is higher than the assessed value of the Northshore Mall for that year, although the Northshore Mall has almost double the net rentable area of the subject property.
Witness Credibility

The hearing officer found the fact witnesses who testified to be credible and the Board adopted these findings. The credibility of the Mall manager, Craig Gorris, was bolstered by the fact that, at the time of trial, he was employed as manager of Providence Place, a direct competitor of the subject Mall. His employer stands to gain if the tax burden on the subject property contributes to its higher-than-average occupancy costs, weakening its competitive strength. Mr. Lima and Mr. Kraskouskas, despite their affiliations with the parties in this litigation, were both direct and candid in giving testimony. They answered questions responsively and gave no indication at trial, through demeanor, temperament, or otherwise, that they were coloring their testimony to the benefit of their respective parties. 
In the view of the hearing officer, and adopted by the Board, Mr. Coleman’s testimony was likewise very credible. He performed his investigations with exemplary thoroughness, as was evident in his twelve inspection visits to the subject property in performing his appraisal. He had extensive discussions with individuals involved in leasing retail space for shopping centers as well as several market participants familiar with transactions in Mall properties. He relied on a number of published sources of information, but did not place undue weight on any one outside authority, so as to diminish his focus on the unique circumstances of the subject property. He brought to this assignment extensive experience in valuing malls on a fee simple basis, and had been previously qualified as an expert witness regarding the value of two malls at issue in Superior Court litigation.
Mr. Coleman gave careful consideration to issues such as the competitive situation of the Emerald Square Mall, the positions of anchor tenants, the capital expenditures needed to maintain the Mall, the tenant improvements needed to keep the space maximally occupied, and the sales performance of the Mall. He investigated the leaseable area of the Mall as well as vacancies, distinguishing between permanent and temporary tenants. He also analyzed operating statements with care and attention to detail, making efforts to understand the sometimes cryptic information set forth for key variables. He made an effort to differentiate income which was real-estate derived from that attributable to distinct business activity and intangible items. He grappled with the particular challenge entailed in performing a fee simple valuation of a type of property that is never owner-occupied, nor transacted free and clear of existing leases.

Mr. Coleman’s knowledge of appraisal techniques was solid and held up under meticulous cross-examination. His testimony was well-informed, direct, clear, and responsive to the questions asked. He was not drawn into argument during the course of a penetrating cross-examination; nor did he retreat from his conclusions when pressed. He made very few mistakes in his Report, and where he did, he admitted them without equivocation and explained what impact they would have on his conclusions. There were no discernible holes in his analysis. Moreover, he was willing to make judgment calls that sometimes did not favor his client’s interests. For example, his capitalization rates declined significantly over the periods of issue, even though the competitive situation of the Mall entailed growing risk, particularly when Lord & Taylor gave notice of its intent to vacate its anchor space in 2003. He applied his vacancy and credit loss rate only to potential gross income, and not to other income items such as specialty leasing, reimbursables, and marketing income. His Report satisfied the exacting standards of independence in appraisal recognized by USPAP and this Board. Nevertheless, the Board disagreed with his determination to exclude income attributable to the rental of space for pushcarts. The floor space on which the pushcarts are situated is real property, and the resulting rental income bears on the earning capacity of the subject property.
By contrast, the hearing officer found the expert testimony of Mr. Tarello generally lacking in probative effect. The Board adopted the hearing officer’s conclusions. As a threshold concern, he demonstrated insufficient objectivity and independence in carrying out this appraisal assignment and offering expert testimony. His report stated that the purpose of his appraisal was “defense of value for tax purposes.” On the witness stand, he could not recall whether professional independence was even a requirement in the appraisal of real estate. He was employed by the same mass appraisal firm that had assisted appellee in setting the values at issue in this litigation. His employer was under a contractual obligation to assist appellee in the defense of values placed at issue before the Board. Mr. Tarello relied heavily on the advice of James Johnston, whom he described as a market participant. Mr. Johnston, a real estate appraiser himself, was at some point hired to critique the appraisal analysis of Mr. Coleman, suggesting that he was not a detached professional with an independent perspective on the marketplace for large shopping centers and malls. While Mr. Tarello asserted that he had acted with independence in conducting his appraisal, the evidence taken as a whole indicated otherwise. 
A second overarching concern related to the thoroughness of Mr. Tarello’s investigation. He stated in his Report that he conducted only two inspections of the subject property in the course of his assignment. He never sought permission to inspect areas of the property not accessible to the public, from appellant or this Board. Mr. Tarello also relied heavily on the Korpacz survey which, while an authoritative and respected source, is focused on the buying and selling of malls which are fully tenanted, not empty as is assumed for fee simple purposes. An overreliance on Korpacz’s projected ranges of capitalization rates for broad classes of mall properties spanning far beyond Massachusetts and Rhode Island, based on leased fee transactional assumptions, cast doubt on the soundness of his development of a capitalization rate. He offered no adjustments to bring leased fee capitalization rates into line with rates appropriate for fee simple valuation. 
Mr. Tarello did not give adequate consideration to the risks uniquely facing the Emerald Square Mall in selecting capitalization rates. Mr. Tarello did not review information on the sales performance of the subject Mall as compared with other Eastern Massachusetts malls over the years at issue. Nor did he analyze the long-term instability in the anchor space occupied by Lord & Taylor with a view to its impact on market rental rates. 
In investigating vacancies at the Emerald Square Mall, he undercounted the amount of vacant space for at least one period at issue. He did not attempt to distinguish between permanent and temporary tenants. Mr. Tarello purported to gather information about vacancies at other malls by making visual observations on walk-throughs. Data from other malls were obtained from within Vision, and not verified with any outside sources. While the information, presumably gathered pursuant to § 38D, may have been reliable, his lack of initiative in confirming rental information and making inquiries of other malls or other assessors undermined confidence in the thoroughness of his investigation.
Mr. Tarello relied most heavily on documents produced pursuant to discovery requests propounded by appellee’s counsel. While at one point he indicated that he had considered § 38D information provided by the appellant to the assessors, he appeared to have missed material information in his review of the assessor’s files. He described being confused by the documents he reviewed, but made no efforts to obtain clarification of what information was within the documents. He made no effort to differentiate income derived from real estate from that attributable to going concern business values and that attributable to personal property, e.g. intangibles like branding rights associated with ATM’s. He did adopt Mr. Johnston’s conclusion that the income from carts was attributable to real estate, but did not perform an independent analysis of what cart-related income was more properly excluded in the valuation of real estate.
Mr. Tarello used only a small number of leases from assertedly comparable malls for purposes of identifying comparative rental rates. He did not investigate the execution dates of leases at the Solomon Pond Mall, to which he gave particular weight in projecting market rents for the subject property, raising questions as to whether his information reflected market conditions for the relevant time period. 
In his Assumptions and Limiting Conditions at pages 20-21 of his Report, item no. 18, he indicated that he had not investigated the subject Mall’s compliance with the Americans with Disabilities Act, while conceding that any compliance issues could have a negative effect on value. He stated at page 21, item no. 20 of his Report that he had had conversations with the Mall owner in which he ascertained that there had been no major changes to the property over the relevant time period. But he conceded on cross-examination he had had no such “conversations”, except with “the documents produced in discovery” [sic]. 
Finally, Mr. Tarello’s consideration of the competitive environment facing the Emerald Square Mall during the relevant time period was cursory and limited. His failure to carry out the investigations necessary to perform an appraisal, and his reliance on members of appellee’s defense team for information-gathering, were consistent with advocacy of a value rather than an independent appraisal. 
In other material respects, the hearing officer found and the Board concluded that Mr. Tarello’s testimony strained credulity. He comprehensively revised his opinions of value for the subject property, raising them by millions of dollars, supposedly on the basis of a document he said he had seen for the first time at trial, Exhibit 9. He said the key correction in his revised analysis had been the inclusion of cart income. However, his original pro forma statements in his report included a line item for cart income. And Exhibit 9, a realty operating statement for 2004, did not reflect cart income. Moreover, Exhibit S contains revised opinions of value for all four years at issue, but Exhibit 9, which supposedly prompted the reevaluation, reflects relevant information for calendar year 2003 only. 
Mr. Tarello stated in his Report that he considered the Solomon Pond Mall the most comparable to the subject, and purportedly relied on rental information from that mall in developing his estimates of market rent. However, Mr. Tarello testified that he considered only comparable assessments of other malls in North Attleborough, though he identified no mall comparable to the subject property in that town. Had he considered comparable assessments on a value per-square-foot basis, he would have realized that his opinions of value for the subject were dramatically in excess of the assessed values of the Solomon Pond Mall, which he considered the most comparable to the subject property. Comparisons would also have revealed that his opinions of value on a per-square-foot basis were considerably higher than the assessed values per-square-foot of the Burlington Mall during the relevant time period, although he considered Burlington superior to the subject. In FY 2005, his opinion of value for the Emerald Square Mall exceeded the total assessed value of the Northshore Mall, which had nearly twice the amount of rentable space as the subject property, and was, according to Mr. Gorris, a superior mall property to the subject. 
In his vacancy analysis, Mr. Tarello drew upon Korpacz data with limited application to a fee simple valuation for a one-year period. He relied heavily on the “vacancy assumptions” set forth in the “National Regional Mall Market-Investor Survey Responses.” These forward-looking assumptions by different types of real estate investors typically covered forecast periods of ten years, stretching far beyond the relevant time period. He disregarded Korpacz’s information on “property characteristics” which included a survey of stabilized occupancy ranges for national regional malls, more apropos to projecting accurate vacancy levels for the years at issue. His reliance on assumptions spanning ten-year forecast periods had the effect of overstating occupancy for the years at issue. 
Mr. Tarello did not give a satisfactory explanation of the derivation of his reserves for capital expenditures, which were dramatically lower than the actual capital costs incurred by the Emerald Square Mall and disregarded the major systems replacements underway at the property. He was unable to explain why, despite the competitive and market pressures facing the Mall, he did not include tenant improvements as an expense in arriving at his opinions of value. His conclusory assertions that he was acting in accordance with market assumptions suggested that he gave insufficient weight to the specific circumstances of the Emerald Square Mall. 
Mr. Tarello frequently gave answers to questions which were non-responsive and difficult to follow. Given his focus on mass appraisals in his work, his knowledge and command of fee appraisal techniques was significantly less convincing than Mr. Coleman’s. All but one of the prior mall valuations he performed were using a mass appraisal methodology, which is not targeted to the property-specific fact-finding necessary for the Board to determine fair cash value. He seemed to be influenced by the idea, relevant in the mass appraisal context, that there is a large margin of error in valuing a property like the subject Mall, from 90% to 110% of fair cash value, as though overvaluation by 10% or less would be sufficient to foreclose an abatement claim. Accordingly, Mr. Tarello’s valuation analysis lacked credibility, and the Board gave it limited weight in arriving at its valuation conclusions for the Emerald Square Mall. 
The Board’s Ultimate Findings
On the basis of the foregoing, the Board found that the Emerald Square Mall during the periods at issue had been dislodged from a formerly preeminent position in the retail marketplace of Southeastern Massachusetts and adjacent parts of Rhode Island. It faced significant competition from both high-end and lower-end retailers. Competition from Providence Place, Wrentham Village Premium Outlets, and Smithfield Crossing attracted more affluent shoppers away from the Emerald Square Mall, while big-box retailers including Target and Walmart undercut the drawing power of the lower and middle-market department stores which anchor the subject property. 
The impact of increased competition is evident in the failure of the Lord & Taylor anchor store at the Emerald Square Mall during the years at issue. This traditional high-end department store was unable to maintain its usual operation catering to well-to-do shoppers, and was forced to offer discounted merchandise in half of its store space. It never achieved an adequate sales volume to sustain a presence in the Emerald Square Mall, and announced its intention to close in 2003. The Mall’s lack of appeal to high-income shoppers was also reflected in its inability to attract desirable in-line tenants like Banana Republic and housewares stores, with their advantageous demographic drawing power. 

The weak anchor, coupled with a trend of declining sales at anchor stores and declining sales at in-line stores in calendar years 2002 and 2003, would have been of serious concern to a potential buyer. The subject Mall’s relatively high level of occupancy costs made it less attractive to prospective tenants, and exerted downward pressure on rents. And capital expenditures aimed at repairing and replacing major systems entailed added expenses on a going-forward basis. Mall ownership was forced increasingly to resort to tenant improvements and rent concessions to keep the Mall occupied. All of these factors have major bearing on an accurate valuation analysis for the subject Mall.

First, the Board accepted the highest and best use analysis, upon which both valuation experts were in agreement. The highest and best use of the subject parcel was as improved with a super-regional mall anchored by four department stores including those on abutting parcels. The Board agreed with Mr. Coleman on his measurements of the rentable area of the Mall, given his more thorough investigation of the relevant data. 

Second, the Board agreed with both appraisal experts that the income capitalization method was most appropriate for arriving at conclusions of value for this complex, income-producing retail property. The cost approach was rejected given the age of the property, while the sales comparison approach was unsuitable given a lack of transactions in comparable mall properties during the years at issue. Moreover, sales comparisons are of limited relevance in a fee simple valuation of a super-regional mall property. Such malls are typically unique, and are bought and sold with existing leases in place, not with the full, unencumbered bundle of rights entailed in fee simple ownership. 
Third, the Board agreed with the estimates of gross potential income by Mr. Coleman. He gave thorough attention to existing leases at the subject property, carefully analyzing trends in leases executed during the relevant time period, and correctly giving less weight to step increases in multi-year leases executed before the period at issue. But he did not blindly adopt actual rental rates; he gave appropriate attention to the fact that all leases for purposes of a fee simple valuation analysis are treated as being subject to negotiation all over again as of each valuation date. He properly excluded overage rents, which were relatively small in amount and unlikely to arise in a situation where leases were being newly negotiated on an annual basis. Moreover, Mr. Coleman considered trends in sales performance, the impact of occupancy costs, competition from other malls and retail businesses, and the weakness of the Lord & Taylor anchor situation in arriving at estimates of market-based rents.
The hearing officer agreed with, and the Board adopted Mr. Coleman’s projections of other income streams properly considered in valuing a mall property, based as they were on careful investigation and thorough analysis. Mr. Coleman was also reasonable in his efforts to differentiate real estate from non-real estate related income. However, Mr. Coleman erred in failing to recognize that some cart-related income is attributable to the real estate. The Mall floor space on which carts are situated is real estate, notwithstanding that carts may be moved around from time to time, and may also give rise to separate non-real estate business income. A payment in consideration of the right to position carts in the Mall constitutes rent, which must be included with rent paid by other tenants in order to properly value the subject real estate. 
Mr. Tarello’s income capitalization analysis in his Report, Exhibit AA, included a line item for cart income, which corresponded to the category Mr. Coleman dubbed “specialty leasing” income. Mr. Tarello’s amended pro forma statements in Exhibit S include separate amounts for cart income district from the specialty leasing (temporary tenant) income Mr. Coleman had already incorporated. Since the evidence indicated that Mr. Coleman’s category of “specialty leasing” income excluded pushcart rents, the Board adopted the amounts of cart income reported by Mr. Tarello in Exhibit S.
 
The Board accepted Mr. Coleman’s vacancy and credit loss rates. For his vacancy analysis, Mr. Coleman properly considered current occupancy survey information from Korpacz, data from other reported sources, and the actual experience of the Emerald Square Mall as related by Mall management and as reflected in informed analysis of tenant detail summaries and rent rolls. He appropriately took a view of occupancy over the course of the relevant time period, rather than an analysis skewed toward lower vacancies associated with the holiday shopping season at year’s end. Mr. Coleman was also correct in including credit loss as an additional component of his vacancy rate, and arriving at a percentage representative of both of these factors which bear on whether rents are collected. Finally, Mr. Coleman gave appropriate attention to the situation with respect to the anchor spaces in his overall vacancy and credit loss analysis. 
The Board accepted Mr. Coleman’s figures for operating expenses, including allowances for reserves and tenant improvements. His careful attention to actual expenses incurred at the subject property and his considerable experience in valuing mall properties on a fee simple basis lent weight to his conclusions. His election to utilize a five-year review period including calendar year 2004, to gain a larger historical perspective, was reasonable in the circumstances to arrive at stabilized expense estimates, given the ongoing long-term capital expenditures and trends in allowances for tenant improvements described by Mr. Gorris. 
The Board adopted Mr. Coleman’s capitalization rate analysis. He took a wide-ranging view of relevant variables with an impact on return on capital, and relied on a number of different published sources. He considered capitalization rates derived from market transactions, but recognized that such figures reflect leased-fee assumptions. His decision to blend two mathematical models in developing his capitalization rate, the mortgage-equity model and the debt-coverage model, supplied a sound basis for supporting his selection in this case, given the unique difficulties facing this Mall with the trend in in-line store sales, the underperforming anchor store, and the competitive pressures from both higher-end and lower-end retailers. These circumstances entail slightly greater risk for a potential buyer than would otherwise obtain. Mr. Coleman correctly included a tax factor in his capitalization rate to capture the portion of real estate taxes that fell on vacant space and was accordingly not reimbursed.
In sum, the Board adopted the values reflected in the summaries of its income capitalization analysis in the pro forma statements appearing below:

Board Valuation Analysis FY 02

	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $            38.50 
	 $                  13,531,133 

	Jewelry stores
	13,703
	 $          100.00 
	 $                    1,370,300 

	Anchor space
	188,950
	 $               4.50 
	 $                        850,275 

	Food court
	8,688
	 $          190.00 
	 $                    1,650,720 

	GPI Total
	562,799
	
	 $                  17,402,428 

	Less: Vacancy & Cr. Loss
	7%
	
	 $                    (1,218,170) 

	Sub-total
	
	
	 $                  16,184,258 

	Specialty Leasing
	
	
	 $                        339,544 

	Pushcart
	
	
	 $                        590,559 

	Kiosk
	
	
	 $                        255,276 

	Reimbursables-CAM
	
	
	 $                    4,215,097 

	Reimburables-Other
	
	
	 $                        122,659 

	Marketing Income
	
	
	 $                    1,148,056 

	Other Income
	
	
	 $                          92,630 

	Effective Gross Income
	
	
	 $                  22,948,079 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                        133,592 

	Utilities
	
	
	 $                        170,425 

	Security
	
	
	 $                        647,285 

	Janitorial
	
	
	 $                        418,886 

	Landscaping
	
	
	 $                          75,221 

	Administration
	
	
	 $                        426,832 

	Temporary Tenant
	
	
	 $                        110,722 

	Food Court
	
	
	 $                        212,261 

	Repairs & Maintenance
	
	
	 $                        766,253 

	Advertising & Promotion
	
	
	 $                    1,149,557 

	Management @
	5%
	
	 $                    1,147,404 

	Other Expenses
	
	
	 $                        153,289 

	Total Expenses
	
	
	 $                    5,411,727 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $                    1 
	 $                        562,799 

	Tenant Improvement
	P.S.F.
	 $               1.75 
	 $                        984,898 

	Net Operating Income
	
	
	 $                  15,988,655 

	Overall Cap. Rate
	
	9.50%
	

	Cap. Rate w/tax factor
	
	
	 $                        0.09583 

	Indicated Value
	
	
	 $                166,843,941 

	Rounded
	
	
	 $                166,845,000 


Board Valuation Analysis FY 03
	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $            37.00 
	 $                  13,003,946 

	Jewelry stores
	13,703
	 $          100.00 
	 $                    1,370,300 

	Anchor space
	188,950
	 $               4.50 
	 $                        850,275 

	Food court
	8,688
	 $          185.00 
	 $                    1,607,280 

	GPI Total
	562,799
	
	 $                  16,831,801 

	Less: Vacancy & Cr. Loss
	7.50%
	
	 $                   (1,262,385) 

	Sub-total
	
	
	 $                  15,569,416 

	Specialty Leasing
	
	
	 $                        477,314 

	Pushcart
	
	
	 $                        460,119 

	Kiosk
	
	
	 $                        216,387 

	Reimbursables-CAM
	
	
	 $                    4,207,348 

	Reimburables-Other
	
	
	 $                        132,783 

	Marketing Income
	
	
	 $                    1,328,247 

	Other Income
	
	
	 $                        145,396 

	Effective Gross Income
	
	
	 $                  22,537,010 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                        145,451 

	Utilities
	
	
	 $                        182,063 

	Security
	
	
	 $                        645,390 

	Janitorial
	
	
	 $                        488,545 

	Landscaping
	
	
	 $                          72,038 

	Administration
	
	
	 $                        439,485 

	Temporary Tenant
	
	
	 $                          85,491 

	Food Court
	
	
	 $                        174,201 

	Repairs & Maintenance
	
	
	 $                        878,357 

	Advertising & Promotion
	
	
	 $                    1,457,746 

	Management @
	5%
	
	 $                    1,126,850 

	Other Expenses
	
	
	 $                        126,847 

	Total Expenses
	
	
	 $                    5,822,464 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $                    1 
	 $                        562,799 

	Tenant Improvement
	P.S.F.
	 $               1.75 
	 $                        984,898 

	Net Operating Income
	
	
	 $                  15,166,848 

	Overall Cap. Rate
	
	9.25%
	

	Cap. Rate w/tax factor
	
	
	 $                 0.09341725 

	Indicated Value
	
	
	 $                162,355,969 

	Rounded
	
	
	 $                162,355,000 


Board Valuation Analysis FY 04
	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $            37.00 
	 $                  13,003,946 

	Jewelry stores
	13,703
	 $          100.00 
	 $                    1,370,300 

	Anchor space
	188,950
	 $               4.50 
	 $                        850,275 

	Food court
	8,688
	 $          180.00 
	 $                    1,563,840 

	GPI Total
	562,799
	
	 $                  16,788,361 

	Less: Vacancy & Cr. Loss
	7.5%
	
	 $                   (1,259,127) 

	Sub-total
	
	
	 $                  15,529,234 

	Specialty Leasing
	
	
	 $                        354,859 

	Pushcarts
	
	
	 $                        483,893 

	Kiosk
	
	
	 $                        234,815 

	Reimbursables-CAM
	
	
	 $                    4,639,934 

	Reimburables-Other
	
	
	 $                        184,819 

	Marketing Income
	
	
	 $                    1,114,802 

	Other Income
	
	
	 $                        134,753 

	Effective Gross Income
	
	
	 $                  22,677,109 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                        204,849 

	Utilities
	
	
	 $                        392,106 

	Security
	
	
	 $                        684,382 

	Janitorial
	
	
	 $                        516,035 

	Landscaping
	
	
	 $                          58,554 

	Administration
	
	
	 $                        411,703 

	Temporary Tenant
	
	
	 $                          68,034 

	Food Court
	
	
	 $                        195,351 

	Repairs & Maintenance
	
	
	 $                        862,301 

	Advertising & Promotion
	
	
	 $                    1,116,305 

	Management @
	5%
	
	 $                    1,133,855 

	Other Expenses
	
	
	 $                          74,406 

	Total Expenses
	
	
	 $                    5,717,881 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $                    1 
	 $                        562,799 

	Tenant Improvement
	P.S.F.
	 $               1.75 
	 $                        984,898 

	Net Operating Income
	
	
	 $                  15,411,530 

	Overall Cap. Rate
	
	9.0%
	

	Cap. Rate w/tax factor
	
	
	 $                 0.09096225 

	Indicated Value
	
	
	 $                169,427,760 

	Rounded
	
	
	 $                169,425,000 


Board Valuation Analysis FY 05

	Gross Potential Income
	Rentable Area S.F. 
	 Rent P.S.F. 
	 Amount 

	In-line space
	351,458
	 $            36.00 
	 $                  12,652,488 

	Jewelry stores
	13,703
	 $          100.00 
	 $                    1,370,300 

	Anchor space
	188,950
	 $               4.50 
	 $                        850,275 

	Food court
	8,688
	 $          175.00 
	 $                    1,520,400 

	GPI Total
	562,799
	
	 $                  16,393,463 

	Less: Vacancy & Cr. Loss
	7.0%
	
	 $                   (1,147,542) 

	Sub-total
	
	
	 $                  15,245,921 

	Specialty Leasing
	
	
	 $                        480,195 

	Pushcarts
	
	
	 $                        533,035 

	Kiosk
	
	
	 $                        263,957 

	Reimbursables-CAM
	
	
	 $                    4,631,322 

	Reimburables-Other
	
	
	 $                        204,728 

	Marketing Income
	
	
	 $                        918,441 

	Other Income
	
	
	 $                        111,969 

	Effective Gross Income
	
	
	 $                  22,389,568 

	
	
	
	

	Less:Operating Expenses
	
	
	

	Insurance
	
	
	 $                        240,369 

	Utilities
	
	
	 $                        457,082 

	Security
	
	
	 $                        621,040 

	Janitorial
	
	
	 $                        541,385 

	Landscaping
	
	
	 $                          58,000 

	Administration
	
	
	 $                        433,552 

	Temporary Tenant
	
	
	 $                          54,256 

	Food Court
	
	
	 $                        205,104 

	Repairs & Maintenance
	
	
	 $                        930,004 

	Advertising & Promotion
	
	
	 $                        854,103 

	Management @
	5%
	
	 $                    1,119,478 

	Other Expenses
	
	
	 $                          75,220 

	Total Expenses
	
	
	 $                    5,589,593 

	Allowance for Reserve
	
	
	

	Reserve for Replacement 
	P.S.F.
	 $                    1 
	 $                        562,799 

	Tenant Improvement
	P.S.F.
	 $               1.75 
	 $                        984,898 

	Net Operating Income
	
	
	 $                  15,252,277 

	Overall Cap. Rate
	
	8.0%
	

	Cap. Rate w/tax factor
	
	
	 $                 0.08069230 

	Indicated Value
	
	
	 $                189,017,750 

	Rounded
	
	
	 $                189,015,000 


The Board’s conclusions as to the fair cash value of the subject property for the years at issue resulted in findings that the property was overvalued in each fiscal year by the following amounts: 
	Fiscal Year
	Assessed Value
	Fair Cash Value
	Overvaluation

	2002
	 $176,284,400.00 
	 $           166,845,000 
	 $     9,439,400.00 

	2003
	 $176,284,400.00 
	 $           162,355,000 
	 $   13,929,400.00 

	2004
	 $176,284,400.00 
	 $           169,425,000 
	 $     6,859,400.00 

	2005
	 $209,800,000.00 
	 $           189,015,000 
	 $   20,785,000.00 


Abatements were accordingly ordered in the amounts of $111,856.89 for FY 02; $170,356.56 for FY 03; $88,006.10 for FY 04; and $205,563.65 for FY 05. 

Material Participation of Hearing Officer

The trial was heard by Commissioner Donald E. Gorton III over 12 days falling between April 12, 2006 and May 31, 2006 inclusive. On September 11, 2006, before the record had closed, Commissioner Gorton was succeeded by Commissioner Thomas J. Mulhern. See G.L. c. 30, § 8. Also on September 11, 2006, Commissioner Gorton was sworn as a temporary member of the Appellate Tax Board pursuant to G.L. c. 58A, § 1.

In compliance with the decision of the Supreme Judicial Court in Bayer v. Commissioner of Revenue, 436 Mass. 302 (2002), the Board decided the cases denominated by the above docket numbers with the material participation of Commissioner Gorton as hearing officer. First, Commissioner Gorton prepared a thorough written report for the Board, setting out in detail the testimony at trial and his recommended findings of facts and conclusions of law. Subsequently, Commissioner Gorton presented his recommendations and observations to the Board in these matters, and gave advice as appropriate. The Board reached its decision with Commissioner Gorton’s non-voting assistance, as memorialized in these Findings of Fact and Report. The Board ruled that Commissioner Gorton’s participation in the decisions in these matters was material and satisfied the requirements of the Supreme Judicial Court as set forth in the Bayer opinion.
OPINION
Fair cash value is the standard for assessing real property for tax purposes in Massachusetts. See G.L. c. 59, § 38. “Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion…. Accordingly, fair cash value means … fair market value.” Northshore Mall Limited Partnership v. Assessors of Peabody, ATB Findings of Fact and Reports 2004-195, 246, citing Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956). Even where a property like the subject is leased out throughout a relevant time period, it must be valued on the basis of a fee simple ownership interest. See Sisk v. Assessors of Essex, 426 Mass. 651, 654 (1998)(“[I]t is well-established that a tax assessed on the land, however payable, is a tax based on the value of the entire parcel as one interest and not merely on a leasehold interest.”) That is, property must be valued “as if no leases were in effect.” Olympia & York State Street Co. v. Assessors of Boston, 428 Mass. 236, 247 (1998). The Board has accordingly been affirmed in excluding from evidence “estimates of value of [a] leased-fee interest in the [subject] property.” Id. at 246. 
The ascertainment of a property’s highest and best use is a prerequisite to valuation analysis. See Peterson v. Assessors of Boston, 62 Mass. App. Ct. 428, 429 (2004); Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989). “A property’s highest and best use must be legally permissible, physically possible, financially feasible, and maximally productive.” Northshore Mall, ATB Findings of Fact and Report at 2004-246. In the instant case, both valuation experts testified, and the Board ruled, that the highest and best use of the subject parcel was a continuation of its existing use as a super regional shopping center. This use is dependent on adequate parking, infrastructure, and the maintenance of three anchor stores on abutting, non-subject parcels as part of the Emerald Square Mall complex.
Generally, real estate valuation experts, the Massachusetts courts, and this Board have utilized three approaches to determine the fair cash value of real property: income capitalization; sales comparison; and cost reproductions. See Correia v. New Bedford Redevelopment Authority, 373 Mass. 360, 362 (1978). It has been recognized that in valuing properties like the subject, the comparable sales approach may be of limited assistance “because, among other reasons, sales of regional malls involve the purchase of leased-fee and often other rights, as opposed to fee-simple interests.” Mayflower Liberty Tree, L.L.C. v. Assessors of Danvers, ATB Findings of Fact and Reports 2005-291, 328. See also Peterson, 62 Mass. App. Ct. at 429-30. Mr. Tarello and Mr. Coleman both eschewed the comparable sales approach. Mr. Tarello cited the difficulty of making adjustments to equate sales of leased fee interests, which are conveyed in transactions involving regional malls, to the sale of fee simple rights. Mr. Coleman explained in his report that “[r]etail mall investors typically do not employ the Sales Comparison Approach in reaching their final purchase decisions. Factors such as the lack of recent truly comparable sales data and the numerous insupportable adjustments that are necessary often make the results of the Sales Comparison Approach questionable.” Coleman’s Report at 58. 
The Board concurred with the opinion of both appraisers on the utility of a comparable sales analysis. As was held in the case of Mayflower Liberty Tree, “the Board found and ruled that a comparable sales approach was not an appropriate methodology to use to estimate the value of the subject property….” ATB Findings of Fact and Reports at 2005-329. Accord Northshore Mall, ATB Findings of Fact and Reports at 2004-235. The Board followed and reaffirmed prior rulings that the comparable sales approach “was unreliable because of the leased-fee nature of the sales” and the difficulty in establishing comparability in the regional shopping mall context. Id. at 2005-318.
Both appraisers also excluded the cost approach to value. They agreed that the age of the subject property necessitated a difficult and subjective process of estimating allowances for depreciation, which undermined the reliability of this approach. Mr. Coleman also stressed that buyers of regional malls are more concerned with net income and return on investment in making their purchase decisions, and the cost approach does not reflect a property’s income potential. The appraisers’ opinions were consistent with this Board’s rulings in both the Northshore Mall and Mayflower Liberty Tree cases. The Board held that use of the cost approach was inappropriate. Accord Olympia & York, 428 Mass. at 238.
Both appraisers agreed that the capitalization of income method was best suited for valuing the subject property. In this judgment they were in accord with this Board’s rulings and decisions of the Supreme Judicial Court. See Northshore Mall, ATB Findings of Fact and Reports at 2004-250-251; Mayflower Liberty Tree, ATB Findgs of Fact and Reports at 2005-330-331. See also Taunton Redevlopment Authority v. Assessors of Taunton, 393 Mass. 293, 295 (1984) (“The capitalization of income approach … is frequently applied with respect to income-producing property such as this shopping mall.”) The Board accordingly ruled that an income capitalization methodology should be employed to determine the value of the subject property during the years at issue.
As was explained in Olympia & York, “[t]he direct capitalization of income method analyzes the property’s capacity to generate income over a one-year period and converts the capacity into an indication of fair cash value by capitalizing the income at a rate determined to be appropriate for the investment risk involved.” 428 Mass. at 239. Net operating income, to which the capitalization rate is applied, is estimated “by subtracting expenses from gross income.” Mayflower Liberty Tree, ATB Findings of Fact and Reports at 2005-331. 

As applied by this Board, the income capitalization method differs from the discounted cash flow analysis which many investors rely upon, “particularly in regard to investment-grade, multitenant properties such as shopping centers and office buildings.” APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 570 (12th ed., 2001). Discounted cash flow analysis focuses on the income stream, net of expenses, generated by a property over a typical ownership period, e.g., ten years, and the value of the reversionary interest after that period. “The cash flows, including the net resale price, are then discounted at a rate … to derive an indication of present value.” Id. at 569. 
However, the assessment of real property for tax purposes is based on the value of a fee simple interest for a period of one year only. Olympia & York, 428 Mass. at 239. Given these legal requirements, discounted cash flow analysis, appropriate for valuing the leased fee interest buyers of mall properties usually acquire, has not been adopted in the decisions of this Board. See, e.g., One Cambridge Center Trust et al. v. Assessors of Cambridge, ATB Findings of Fact and Reports 1997-188, 229.  See generally Delta Materials Corp. v. Bagdon, 43 Mass. App. Ct. 307, 309-10 (1997) (reversing finding of value by Probate Court because expert’s discounted cash flow analysis failed to fully account for the value of a property.)
In the present appeal, the Board found (with one exception noted below) that Mr. Coleman’s suggested categories of income, area measurements, selected market rents, and other estimates of income were credible. His reliance on recent leases from the subject Mall was reasonable, in light of his thorough investigations of market circumstances and competitive pressures facing the Mall. Mr. Coleman’s decision not to include overage rents in his income estimates was well-reasoned and consistent with the Board’s approach in Mayflower Liberty Tree at 2005-320. 

Mr. Coleman appropriately relied on the actual experience of the subject Mall as to expenses, while also applying independent expert judgment. Where many expenses faced by the Mall resulted from capital projects of a long-term character, it was reasonable for him to look at the property’s experience over a five-year time frame in arriving at his expense estimates. His allowances for reserves for capital projects and tenant improvements were reasonable and consistent with this Board’s approach in Mayflower Liberty Tree at 2005-308, 323. His vacancy and credit loss analysis was well-supported by comprehensive review of the relevant documents, correlated with the actual experience of the subject Mall, and relied on the most apropos information available from the Korpacz Report. Likewise, his development of a capitalization rate was well-considered and methodologically sound. He captured the level of risk inherent in a property where one of four anchor stores significantly underperformed before, during, and after the periods at issue, without being “unduly pessimistic about the future” of the Emerald Square Mall. Cf. Mayflower Liberty Tree at 2005-332. The downward trend in his capitalization rates over the years at issue gives confidence that he performed his appraisal with the requisite professional independence.
In contrast, Mr. Tarello’s analysis of income and expenses was flawed and inadequately researched, and reflected insufficient professional independence in his conduct of his appraisal assignment. His vacancy rate relied too heavily on inapropos survey data, cursory walk-abouts in other malls, and an incomplete analysis of the situation at the subject Mall. His expense analysis was compromised by the manifest trouble he had in comprehending the relevant financial statements and his failure to conduct more thorough investigations. His capitalization rates were based too heavily on survey projections focused on transactions in leased-fee interests, without adjustments to reflect the appraisal of a fee simple interest. Finally, the wide and inadequately explained divergence among the valuation outcomes reflected in his Report, in Exhibit S, and the assessments his employer helped place on the subject Mall fundamentally undermined confidence in the soundness of his conclusions.
Nevertheless, Mr. Tarello was correct to include pushcart income in his income estimates. Payment for the right to situate pushcarts on the subject real estate, where they would benefit from exposure to the high-volume flow of shoppers through a confined retail space, is properly considered to be income attributable to that real estate. See generally Worcester Masonic Charity & Educational Fund v. Assessors of Worcester, 326 Mass. 409, 412 (1950) (“Rent ordinarily means an amount paid for the use and occupation of premises.”) In its valuation conclusions in the Mayflower Liberty Tree case, the Board took pushcart income into account in arriving at its estimate of net operating income. See 2005-305-306, 319.

Moreover, the treatment of pushcart income as real property-derived is consistent with the decision of the Supreme Judicial Court in Franklin v. Metcalfe, 307 Mass. 386, 388-89 (1940). The Court in Franklin ruled that a movable lunch cart on wheels, resting “‘up against’” but not attached to the wall of an adjacent building, and which could have been “removed at any time by the lessees” from its four cement pole abutments, was nonetheless properly classified as real property. Id. at 388. The Court held that “the degree of physical attachment to the land” was not decisive. Id. at 389.
“The mere qualification of a person as an expert does not endow his testimony with any determinative weight.” Mayflower Liberty Tree at 2005-333. The Supreme Judicial Court has stated that “[i]n Appellate Tax Board cases we have long recognized that ‘[t]he board was not required to believe the testimony of any particular witness but it could accept such portions of the evidence as appeared to have the more convincing weight.’” Medical Malpractice Joint Underwriting Association of Massachusetts v. Commissioner of Insurance, 395 Mass. 43, 56 (1985). “The essential requirement is that the Board exercise judgment.” New Boston Garden v. Assessors of Boston, 383 Mass. 456, 473 (1981).  Decisions of the Board must be based on substantial evidence, defined to mean “‘such evidence as a reasonable mind might accept as adequate to support a conclusion.’” RCN-BecoCom LLC v. Commissioner of Revenue, 443 Mass. 198, 204 (2005) (Citation omitted.) Moreover, the Board must have “‘an explicit and objectively adequate reason’” to reject the evidence proffered by a party having the burden of proof. Tennessee Gas Pipeline Co. v. Assessors of Agawam, 428 Mass. 261, 267 (1998) (Citation omitted.)  
The taxpayer bears the burden of proving that the subject property is overvalued. See Beal v. Assessors of Boston, 389 Mass. 648, 651 (1983). In the instant case, the appellant carried its burden of proof with the persuasive and well-reasoned expert testimony of Mr. Coleman and the factual testimony of Mr. Lima and Mr. Gorris. 
While Mr. Coleman’s expert testimony supplied the dispositive basis for the Board’s decisions, the conclusion that the Emerald Square Mall is overvalued is reinforced by evidence of assessments of both comparable and superior mall properties in Eastern Massachusetts. G.L. c. 58A, § 12B provides that “[a]t any hearing relative to the assessed fair cash valuation or classification of property, evidence as to the fair cash valuation or classification of property at which assessors have assessed other property of a comparable nature or class shall be admissible.” The Supreme Judicial Court has held that “admissibility under G.L. c. 58A, § 12B, of evidence of assessments imposed on other property claimed to be comparable in nature to the subject property is largely a matter within the discretion of the board.” Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 703 (1972). 

Credible (if conclusory) evidence at trial indicated that the subject Mall was most comparable to the Solomon Pond Mall, the Square One Mall, the Cape Cod Mall, and the Auburn Mall.
 The Emerald Square Mall was inferior to the Northshore Mall, the Burlington Mall, the Mall at Chestnut Hill, and the Atrium Mall according to the evidence. Exhibit 6 enables a comparison to be drawn between assessed values of the subject and other super-regional malls; by dividing assessed value by rentable area, the exhibit adjusts for differences in size so as to permit a meaningful comparison. The assessed value of the subject Mall per-square-foot significantly exceeded the per-square-foot value placed on the most comparable malls for all years at issue. In many instances the assessed value of the Emerald Square Mall exceeded on a per-square-foot basis the values assessed for superior mall properties. The Board accordingly relied on evidence of comparable assessments to the limited extent of confirming Mr. Coleman’s evidence of overvaluation.

The Board found that the subject property was overvalued for all years at issue, and ordered abatements. The Board decided these appeals for the appellant.
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�      On September 11, 2006, Commissioner Gorton was sworn as a temporary member of the Appellate Tax Board pursuant to G.L. c. 58A, § 1, his status as a member of the Board having terminated on that date with the appointment and qualification of his successor. See G.L. c. 30, § 8. As detailed later in these Findings of Fact and Report (“Findings”), Commissioner Gorton’s material participation in the deliberation of these appeals included, inter alia, drafting and distributing proposed Findings giving a detailed report on the evidence and his observations as to witness credibility. He also made oral presentations of his recommendations to the Board members. 


�  The Mall including the non-subject anchor stores occupies an area of 51.74 acres.


�   Because the assessors failed to mail out the actual tax bill for the subject property by December 31, 2001, appellant had until May 1, 2002 to file for an abatement of real estate taxes for Fiscal Year 2002. See G.L. c. 59, §§ 57C and 59.


�  If the due date for a filing falls on a Saturday or Sunday, or on a legal holiday, the filing may be made on the next following business day. See G.L. c. 4, § 9.


�  After the testimony of Mr. Gorris, appellee resumed its cross-examination of Lisa Clements of Simon with reference to documents produced by appellant in discovery. She provided foundation for the admission of lease abstract information into the record.


� Any limitation of the order to written reports would open a loophole in the terms of the statutory exchange procedure, creating an incentive for a party to avoid pre-trial disclosure by the device of failing to reduce a report to writing. Such an interpretation would eviscerate the intended effect of G.L. c. 58A, § 8A.


�  Although this testimony does not indicate the direction of the movement in value, it became clear later in the trial that the value of the Mall climbed as a result of the discussions noted.


� “In-line” space refers to the stores lining either side of the corridors running through a mall, e.g. between anchor stores. 


� The table omits the assessed values of the respective malls for each of the fiscal years at issue, but this information is set forth in Exhibit 6.


� Appellee moved to strike Mr. Lima’s testimony, which the Board declined to do given the relevance of his analyses, the foundation for which was not impeached. Moreover, appellee’s counsel had a full opportunity to conduct cross-examination, though confined to relevant subjects of which the witness had knowledge.


� As noted, Mr. Gorris was employed by a direct competitor of the subject Mall, not under Simon ownership, at the time he appeared and gave testimony.


� Mr. Gorris could not identify specific tenants which obtained rent reductions pursuant to co-tenancy clauses. 


�  As was noted in the course of trial, the Northshore Mall has a particularly large volume of anchor store square footage.


� As the pro forma statements developed by both experts indicate, rentals of in-line space account for the bulk of the income potential of the Mall.  


� Slight discrepancies in square footage as reflected for each year at issue were attributed in part to modifications to the in-line space from year to year.


� Mr. Coleman considered the subject property’s actual experience with common area charges subject to reimbursement as the best indicator of this source of income.


� Mr. Coleman’s pro forma expenses in his analysis were slightly lower than actual expenses from the subject property.


� He analyzed occupancy of the J.C. Penney space, for purposes of a fee simple appraisal, as though the anchor space was being negotiated and leased out anew as of each valuation date.


� Mr. Coleman’s Report was admitted de bene as Exhibit 7, subject to the appellee’s right of cross-examination. In its brief, appellee argues, without citation to authority, that the Report is not in evidence because appellant’s proffer of the Report was not renewed later in the trial. This argument is erroneous. If appellee believed that the Report had been sufficiently impeached on cross examination so as to be inadmissible, it should have subsequently made a motion to strike. See Petition of Peterson, 354 Mass. 110, 115 (1968)(“Where evidence is admitted conditionally it is incumbent upon the objecting party later to move to have it struck; otherwise he has no ground upon which to support his earlier objection.”)No motion to strike having been made, the Report is in evidence. 


� While Mr. Coleman was not able during his testimony to recite heating, cooling, and maintenance cost figures for other Eastern Massachusetts malls for the years at issue, he did make cost comparisons in forming his opinion that the three-story structure of the subject mall entailed operational inefficiencies. His credibility was not impaired by his not having memorized all the cost figures he took into account.


� The Board notes that the chalks prepared by the appellee’s counsel were of assistance in facilitating its review of the expert evidence offered by Mr. Coleman. See generally Commonwealth v. DiFonzo, 31 Mass. App. Ct. 921, 922-23 (1991). 


� Mr. Coleman applied his vacancy and collection loss factor to rental income only, and not to reimbursable income categories.


� The comparisons made between assessed values and values as appraised was based on the numbers in Mr. Tarello’s Report, prior to the revision of his opinions of value as set forth in the discussion of his testimony.


� Mr. Tarello did not describe the roles these “players” had with respect to the regional shopping center marketplace.


�   There was some question regarding whether Exhibit 9 had been furnished to the appellee. Although counsel for the appellant had stated that the document had been produced in discovery, he later indicated that it had been provided pursuant to 38D requests. Counsel for the appellee maintained that they did not have the document, but withdrew his objection to its admission at the end of the trial.


� Although Mr. Tarello indicated that adding in cart income was a principal reason he revised his pro forma income analyses, the pro forma statements included in his report also include a line item for “carts, in-line space, other income.” The cart income figures appearing on the revised pro forma statements are larger than those he originally reported for “carts, in-line space, other income.” On Exhibit S, he breaks out in-line space income separately from cart income, although rents from leases of in-line space were already reported in potential gross income.


�     The document Mr. Tarello said prompted him to revise his opinions of value pertained to FY 05 only, but the revisions applied to all years at issue. 


�  Mr. Tarello’s vacancy analysis appears at pages 46-48 of his Report, but the rates of “actual vacancies” reflected on those pages do not tally with the rates appearing in the exhibit entitled “Vacancy Analysis for Emerald Square Mall”, which Mr. Tarello prepared. Confusingly, he offers three different calculations of “actual” vacancy rates for the years at issue as of the valuation dates, without a clear explanation of the separate relevance of each or the relative weight he gave to the divergent numbers. He described his review of the underlying mall documents as “difficult.”


� Selected lease information for the assertedly comparable malls appears at pages 39-41 of Mr. Tarello’s Report. It was not clear how he made his selection of leases from which to derive comparable rental information.


�     Mr. Tarello testified that credit loss is a “pass-through.”


� Mr. Tarello’s testimony on his treatment of an allowance for tenant improvements was difficult to follow, although it was clear that he was relying on the opinions of others. He was admittedly confused by many of the financial statements relating to the property. 


�    Mr. Tarello’s Report was admitted in evidence de bene, and, not being subject to a subsequent motion to strike, became Exhibit AA. 





� Mr. Tarello said that he had consulted Mr. Johnston in his capacity as a “market participant,” which he did not elaborate on. However, the testimony made clear that Mr. Johnston had advised Mr. Tarello on several aspects of his income-capitalization analysis, such as the treatment of tenant improvements and the selection of a capitalization rate.


� “All information collected pursuant to sections thirty-eight D … shall be open to the inspection of the assessors, the commissioner, the deputies, clerks and assistants of either the assessors or the commissioner and such other officials of the commonwealth or its political subdivisions who have occasion to inspect such information in the performance of their official duties, but to no other person except by order of the appellate tax board….” G.L. c. 59, § 52B (Emphasis supplied.) The Board never authorized the disclosure of the § 38D information supplied to assessors by other mall owners.  


� Capitalization rates based on actual mall transactions are consistent with leased fee rather than fee simple valuation. 


� The amounts shown for cart income in Exhibit S might possibly include amounts that could be proven to be not attributable to the real estate. Nevertheless, Mr. Tarello’s figures for cart income as reflected in Exhibit S are the best indication of the value of mall floor space rentals for carts on the record before the Board. 


� The instant record does not supply enough detail establishing comparability to warrant reliance on the assessed values of other malls as independent substantial evidence of the subject property’s value.


� Most commonly evidence of comparable assessments pertains to properties within the same municipality as a subject property. Given the absence of any properties comparable to the Emerald Square Mall within North Attleborough, evidence of the assessed values placed on super-regional malls in other Eastern Massachusetts cities and towns has relevance to the extent of confirming findings otherwise supported by substantial evidence. 
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