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The Commission conducted this public meeting remotely utilizing collaboration technology. Use
of this technology is intended to ensure an adequate, alternative means of public access to the
Commission’s deliberations for any interested member of the public.

All documents and presentations related to this agenda will be available for review on the MCAD
website.

Commissioners Present:

Chairwoman Sunila Thomas George
Commissioner Monserrate Rodriguez Colon
Commissioner Neldy Jean-Francois

1. Call to Order
Chairwoman Thomas George called to order today’s public meeting of the Massachusetts
Commission Against Discrimination. Roll call attendance was conducted, Commissioners
Rodriguez Colon and Jean-Francois were present.

Roll Call Vote:

Chair Sunila Thomas George Aye.
Commissioner Monserrate Rodriguez Colon Aye.
Commissioner Jean-Francois Aye.

2. Approval of Minutes - November 8, 2022
Commissioner Rodriguez Colon proposed two edits to the November 8, 2022, minutes. On page
three in the first paragraph, she suggested changing a typographical error of RFI to RFR. She
suggested eliminating the words “hiring internally” at the end of the fourth paragraph and
inserting “having our Director of Human Resources manage the hiring process™ in its place. The
sentence would now read: “The RFR would define the scope of work. But there should be a
discussion about the pros and cons of hiring a recruiter or having our Director of Human
Resources manage the hiring process.”

Commissioner Neldy Jean-Francios motioned to approve the minutes of November 8, 2022, as
amended by Commissioner Rodriguez Colon. Chairwoman Thomas George seconded.


https://us02web.zoom.us/j/84302081206?pwd=SHZEd0VrVU9tcXRtVDVXcmQ5VnlZUT09

Roll Call Vote:

Chair Sunila Thomas George Aye.
Commissioner Rodriguez Colon Aye.
Commissioner Jean-Francois Aye.

The motion passed unanimously

3. Commissioners’ Update
None.

4. Interim Executive Director's Update
Interim Executive Director Michael Memmolo began his report by recognizing that February is
Black History Month where we remember and celebrate important individuals and events of
Black history. MCAD will be holding some events to celebrate, for example last week, the
office walking group walked to see the Embrace monument in the Boston Commons. He
encouraged the office staff to partake in these events. Interim Executive Director Memmolo
thanked Director of Human Resources Shirani Jiminez and Chief of Investigations Ken Callahan
for putting together our first cultural celebration of the year. The agency celebrated Martin
Luther King, Jr. day with a wonderful “Lunch & Learn” with Dr. Sandra Wilson, the assistant
provost for teaching and learning at Post University, and a former MCAD intern. She spoke
about the work of Dr. King and informed us about her own amazing work.

Interim Executive Director Memmolo provided a reminder that the agency’s new withdrawal
forms and policy was available on the website, which includes guidance documents and contact
information. Interim Executive Director Memmolo also stated that the new forms are adaptable
for electronic signatures. He informed staff that the Annual Report for FY 22 is posted to the
agency website.

Interim Executive Director Memmolo provided an update on the Worcester office procurements.
The RFP went public in October and bids were due December 8, 2022. Eight bids were received
in response to the RFP. The selection committee in conjunction with DCAMM selected five
bids for site visits. Those visits took place on January 2, 2023. The selection committee met with
DCAMM to request additional information from the properties visited. Information has not been
received relative to the information request, but to expedite the process, the committee asked
DCAMM to meet by the end of February so the selection committee can finalize scoring and
bring a recommendation to the Commissioners before their scheduled March meeting.

Interim Executive Director Memmolo discussed the new case management system procurement.
An RFR issued on January 3, 2023, and has garnered heavy interest. The agency received a lot
of questions from vendors and had to revise the procurement schedule and pushed out the
responses to vendor questions to Friday, February 17, 2023. The revised procurement schedule
will be uploaded with the new information to enable the agency to attract new bids and start the
interviewing process.

Interim Executive Director Memmolo congratulated newly promoted employees Pamela Myers
and Kelley Burgess. Pamela is the new R&A advisor and Kelly is the Housing Investigative



Unit supervisor. He reported that the agency was not able to meet its goal of filling all vacate
positions before the end of calendar year 2022. The agency continues to post and recruit to fill
positions but reports that the agency experienced unanticipated attrition. The agency hired 2
investigators during December 2022 and January 2023, but lost 5 investigators during that same
time period. To expedite hiring, he has directed hiring managers to streamline their interview
panels and expedite reference checks to fill the remaining position over the next few months.
Internally, he has been working to increase starting salaries and support retention of current
employees. Commissioner Rodriguez Colon asked if the deputy clerk/records access officer
position has been filled. Interim Executive Director Memmolo explained that this hiring process
is in the salary negotiation stage.

Interim Executive Director Memmolo conveyed that the agency submitted its FY24 budget
request to Senate and House Ways & Means on January 30, 2023, requesting $8,237,667 in
funding similar to the submission to ANF. This represents an increase of $596,000 over this
current year’s appropriation. The request is needed to support our FY24 staffing levels and
cover our anticipated rent increases for field offices in Worcester and eventually New Bedford.
Next steps for FY24, will be waiting Governor Healey’s first budget (deadline is end of March to
file House 1), and the agency’s testifying before the Joint Committee on Ways & Means.

Interim Executive Director Memmolo provided the agency operations report and was happy to
report that public hearings have resumed to in-person proceedings. Hearings have been held in
hybrid meeting/hearing room and proceedings are going well. He mentioned that the technology
is available to staff for all other meetings, trainings and proceeding. Chairwoman Thomas
George congratulated all that made in-person public hearings and meetings possible. Interim
Executive Director Memmolo added that it was a team effort and thanked Commissioner Jean-
Francois, IT Director Paul Lantieri, Melanie Louis, Hearing Officers Jason Barshak and Simone
Liebman, General Counsel Deirdre Hosler, Deputy General Counsel Diane Norbye and Clerk of
the Commission Theresa Lepore, REV-T Tech for providing day of production assistance
lending to a high-quality product. He further reported the kiosks for in-person virtual trainings
and complaint intake have been received well. He thanked Chief of Investigations Callahan and
Deputy Andrew Espinosa and administrative supervisors for fine-tuning and perfecting the
process of kiosk intakes. He stated that the agency’s administrative supervisor has been tracking
the rate of successful filings generated by using the kiosks and reported that 75% of kiosk intakes
resulted in filings. He reported that the investigative SOP will go live next week and will help
virtual intakes and allow for virtual signatures at the time of intake. The goal is to continue to
backfill vacant positions in investigations, in order to offer more kiosk intakes; and the
installation of a kiosk in the Worcester office when space is up and running.

5. Request by Legal Division for permission to post final draft of “Massachusetts
Commission Against Discrimination Guidelines on the Massachusetts Parental Leave Act” to the
MCAD website for 30-day public comment period.

General Counsel Deirdre Hosler offered background and history of the Massachusetts Parental
Leave Law, (G.L. c. 149 §105D - formerly known as the Massachusetts Maternity Leave Act).
MCAD’s Maternity Leave in the Workplace guidelines were consistent with the old framework
of the old law. The Massachusetts Parental Leave Law was significantly amended in 2015 to



apply to “regardless of gender,” which means males and females are covered under Parental
Leave Act as of 2015. At that time, MCAD issued an updated cover/bulletin to the guidelines
summarizing the changes to the law. However, it was only a cover to the Massachusetts
Maternity Leave in the Workplace guidelines and continued to exclusively say “female” and
reference “maternity leave.” A significant change in the law required that employers who agree
to provide extended leave have to give clear notice if the employee is not going to have job
protection after 8 weeks. In 2018, Massachusetts legislature enacted the Paid Family Medical
Leave Act (PFMLA) — which provides paid family leave to almost all employees. Given all
these changes, MCAD has needed to update the Parental Leave guidelines. Updates to the
guidelines include reference to all genders, the new rules, the intersection between the Parental
Leave Act and PFML as well as the intersection of the Parental Leave Act and FMLA. She
explained that the guidelines now look at all the leave acts together, where they are common and
where they depart from one another. General Counsel Hosler requested permission to post these
updated guidelines on the MCAD website for a 30-day public comment period.

Commissioner Jean-Francios thanked General Counsel Hosler and her team for their hard work
assisting in this updated guideline project. Commissioner Jean-Francois moved to approve the

guidelines and looks forward to the comments. Commissioner Rodriguez Colon seconded.

Roll Call Vote:

Chair Sunila Thomas George Aye.
Commissioner Rodriguez Colon Aye.
Commissioner Jean-Francois Aye.

The motion passed unanimously

Chairwoman Thomas George thanked General Counsel Hosler and her team for the hard work on
the guidelines. She is looking forward to comments from the public.

Interim Executive Director reported that the guidelines will be posted on the website, LinkedIn
and sent to stakeholders shortly.

6. Approve recommendations from the Legislative Affairs Committee (LAC)
regarding proposed legislation filed as of January 20, 2023, as detailed in the LAC report titled
“MCAD Tracking List Legislation 2023-2024"

Interim Executive Director Memmolo stated he was seeking approval of the Legislative Affairs
Committee (LAC) report. Approval will allow the agency to pursue action on the bills in the
report on behalf of the Commission. He thanked Representative Carlos Gonzalez for assisting in
refiling the Chapter 151C bill (HB3042) and the MCAD’s ‘check the box’ legislation (HB2813).
Both bills are very important to the agency. He is looking forward to working with
Representative Gonzales and his staff and the legislature to pass both bills during this legislative
session. He thanked the Legislative Affairs Committee made up of General Counsel Hosler,
Deputy General Counsel Nordbye, and Clerk of the Commission Theresa Lepore for work in
reviewing hundreds of bills and condensing them to a final report. He concluded by requesting
favorable action to move forward.



Commissioner Rodriguez Colon echoed Interim Executive Director Memmolo’s sentiments of
Representative Carlos Gonzalez and his continued support in assisting with the MCAD
legislation. She commented that the spreadsheet was very helpful. She suggested adding a
priority to those bills marked “amend” and clarify what the MCAD’s position is in the next draft
of spreadsheet. Interim Executive Director Memmolo explained that edits can be made to the
spreadsheet going forward and added that bills labeled “amend” indicate the LAC Committee is
not recommending a certain position at this time, but the committee would work with the
legislature to make certain amendments. He looks forward to having conversations with
Commissioners about the bills to amend in the near future.

Chairwoman Thomas George acknowledged the MCAD bills filed with Rep Gonzalez’s support
and sponsorship. She referenced the Chapter151C bill and explained that it is important to make
the statute of limitations consistent with anti-discrimination statutes and the passage of this bill is
vital. MCAD’s ‘check the box’ bill is also important, and she is grateful for the work that went
into this bill. She mentioned another bill (HB359) that came out of the data gathered by the
Suffolk Housing Testing Program that will ensure that brokers and realtors will get anti-
discrimination law and diversity training. The Chairwoman thanked the Legislative Affairs
Committee for the hard work and organization of the legislation. General Counsel Hosler shared
statistics from the housing study that was the impetus for the referenced housing bill. The study
reported that in 86% of testing, there was discrimination based on owning a voucher and in 71%
of testing done, there was discrimination based on race.

Commissioner Rodriguez Colon added that Senator Adam Gomez has filed a similar anti-
discrimination bill in alignment with the Suffolk University bill (SD180).

Motion to approve the recommendations of the Legislative Affairs Committee regarding the
proposed legislation filed as of January 20" and detailed in the MCAD Tracking List Legislation
2023-2024.

Roll Call Vote:

Chair Sunila Thomas George Aye.
Commissioner Rodriguez Colon Aye.
Commissioner Jean-Francois Aye.

The motion passed unanimously

7. Other Business - Reserved for matters the Chair did not reasonably anticipate at the time
of posting. None.

8. Next Meeting Date : Tuesday, March 28, 2023, at 1:00PM



0. Adjournment
Motion to adjourn by Commissioner Jean-Francois. Seconded by Chairwoman Thomas George.

Roll Call Vote:

Chairwoman Sunila Thomas George Aye.
Commissioner Rodriguez Colon Aye.
Commissioner Jean-Francois Aye.

The motion passed unanimously
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1. Introduction

The Massachusetts Parental Leave Act (“MPLA”), M.G.L. c¢. 149, § 105D, and M.G.L. c. 151B,
§ 4(11A), guarantees eight weeks of unpaid, job-protected leave from employment for any parent
welcoming a new child to the family by birth or adoption who qualifies for leave under the Act.
The purpose of the MPLA is clear—by giving parents the right to take job-protected leave from
employment when a child first joins the family, the law gives parents time away from work for the
purpose of caring for and bonding with their children. The MPLA thus provides crucial support
for working parents, particularly as work and family structures continually evolve.

When it enacted the MPLA in 2015, the Massachusetts Legislature expanded the application of
the parental leave law to cover all parents regardless of sex. Previously, the law provided eight
weeks of unpaid leave for the purpose of birth or adoption to female employees only.! Three years
after the Legislature expanded the application of the MPLA to all parents, regardless of sex, it
promulgated the Paid Family Medical Leave law (“PFML”), M.G.L. ¢. 175M, added by St. 2018,
c. 121, § 29, which is enforced and administered by the Massachusetts Department of Paid Family
and Medical Leave: https://www.mass.gov/orgs/department-of-family-and-medical-leave. The
PFML provides job-protected leave and partial wage replacement to eligible employees for the
birth, adoption, or foster care placement of a child. While the PFML may often provide more
protection for employees than the MPLA, the MPLA will in some instances provide protection
where other laws, including the PFML, do not.

These Guidelines are intended to provide guidance to Massachusetts employees and employers
with respect to the protections guaranteed by the MPLA, which is enforced and interpreted by the
Massachusetts Commission Against Discrimination (“MCAD” or “Commission”):
https://www.mass.gov/orgs/massachusetts-commission-against-discrimination. The MCAD
issues these Guidelines pursuant to M.G.L. c. 151B, § 2 and § 3(5) to interpret, apply, and enforce
the MPLA, to carry out its provisions, and explain the policies of the Commission in connection
therewith. The standards governing employment practices with regard to parental leave and
related issues are part of the statutory framework governing fair employment practices under
M.G.L. c. 149, § 105D and M.G.L. c. 151B. Employees seeking protection under the MPLA may
have additional protections available to them under other provisions of the law.?

! Prior to the expansion of the law, the MPLA was called the Massachusetts Maternity Leave Act
(“MMLA”) as it only provided “maternity leave” for female employees.

2 These provisions include the Pregnant Workers Fairness Act (M.G.L. c. 151B, § 4(1E),
enforced by MCAD); Pregnancy Discrimination Act (42 U.S.C. §§ 2000e et seq., enforced by
the Equal Employment Opportunity Commission (“EEOC”)); Massachusetts Earned Sick Time
(M.G.L. c. 149, § 148C, enforced by the Massachusetts Attorney General); Massachusetts Small
Necessities Act (M.G.L. c. 149, § 52D(b), enforced by the Massachusetts Attorney General);
Family and Medical Leave Act (“FMLA”) (29 U.S.C. § 2601 et seq., enforced by the U.S.
Department of Labor’s Wage & Hour Division); Massachusetts Paid Family and Medical Leave
(“PFML”) (M.G.L. c. 175M, enforced by the Massachusetts Department of Paid Family and
Medical Leave); and the broad protections of M.G.L. c. 151B, § 4 (enforced by the MCAD).
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II.

Definitions

For purposes of these Guidelines, the following definitions shall apply:

A.

Adoption. Legally and permanently assuming the responsibility of raising a child as one’s
own. The source of an adopted child (i.e., whether from a licensed placement agency or
otherwise) is not a factor in determining eligibility for leave.

Child. An individual under the age of eighteen, or under age twenty-three if the child is a
person with a mental or physical disability.

Domestic worker. An individual or employee who is paid by an employer to perform work
of a domestic nature within a household including, but not limited to: (i) housekeeping; (i)
house cleaning; (ii1) home management; (iv) nanny services; (v) caretaking of individuals
in the home, including sick, convalescing and elderly individuals; (vi) laundering; (vii)
cooking; (viii) home companion services; and (ix) other household services for members
of households or their guests in private homes; provided, however, that “domestic worker”
shall not include a personal care attendant or an individual whose vocation is not childcare
or an individual whose services for the employer primarily consist of childcare on a casual,
intermittent, and irregular basis for one or more family or household members.>

. Employee. An individual who is employed on a full-time basis who has completed the

probationary period. The term “employee” does not include any individual employed by
their parents, spouse, or child.

Notwithstanding the above, if the individual is employed as a domestic worker, the
individual is an “employee” for purposes of the MPLA, regardless of whether the
individual is full time or part time, and regardless of whether they have completed a
probationary period.

Employees are covered by the statute regardless of sex or gender identity and regardless of
the sex or gender identity of their spouse, partner, or other parent of the child.

Employer. One or more individuals, governments, government agencies, the
Commonwealth and all political subdivisions, boards, departments, and commissions
thereof, municipalities, labor organizations, partnerships, associations, corporations, legal
representatives, mutual companies, joint-stock companies, trusts, unincorporated
organizations, trustees, or receivers, having six or more part-time or full-time employees.

“Employer” also includes those who employ “domestic workers,” regardless of whether
the employer has an ownership interest in the household, and regardless of whether the
employer employs six or more part-time or full-time employees.

3M.G.L. c. 149, § 190.
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“Employer,” however, does not include a club which is exclusively social, or a fraternal
association or corporation, if such club, association, or corporation is not organized for
private profit. Those nonprofit clubs, associations, or corporations which are not
exclusively social are employers.

F. For the placement of a child refers to job protected absences by a covered employee who
is preparing to adopt, the adoption itself, participating in the adoption of a child, and/or
caring for a newly adopted child.

G. For the purpose of giving birth refers to job protected absences by a covered employee for
the purpose of preparing for childbirth, childbirth itself, participating in childbirth, and/or
caring for a newborn.

H. Full-time employee. When determining whether an employee is full time, the Commission
will consider a non-exclusive list of factors such as the number of hours worked by the
employee, the days worked by the employee, other employees’ work schedules, the
employers’ characterization of their status, benefits received, other leave entitlement, the
employer’s policies, the terms of an applicable collective bargaining agreement, the nature
of the industry, and other factors tending to show the employer treats the employee as a
full-time employee.

I. Initial probationary period. (a) Three consecutive months as a full-time employee if the
employer has not set an initial probationary period by the terms of employment, and (b) up
to three months where the employer has set an initial probationary period by the terms of
employment.

J. Intending to adopt a child. An individual may be found to “intend to adopt” even where
the adoption process has not been completed. Indicia of an individual intending to adopt a
child may include where the individual has taken steps reflecting a plan to adopt, such as
making inquiries regarding adoption, receiving training to adopt, engaging in an evaluation
process for adoption, submitting an application for adoption, and/or pre-placement for
adoption.

K. Parental leave. Parental leave is a period of time, not exceeding eight weeks, which an
employer must provide to an eligible employee to take a job protected leave of absence for
the purpose of giving birth, for the placement of a child or for an employee who is intending
to adopt a child. Parental leave may be taken in a continuous block of time or, with the
employer’s agreement, on an intermittent or reduced schedule basis.

L. Same Employer. Determining whether two business entities are the same employer for
purposes of M.G.L. c. 149, § 105D requires a review of the relationship between the
business entities in their totality. Factors include whether the separate entities have
common management, interrelated operations, centralized control of labor and personnel
operations, and the degree of common ownership and/or financial control.
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I11. Eligibility for Leave Under the MPLA

A. Non-Domestic Workers

An employee who is not a domestic worker is eligible for parental leave under the MPLA if:
1. The employee is employed full time;*
2. The employee has completed the initial probationary period; and
3. The employee gives the employer at least two weeks’ notice of the anticipated date of

departure and intention to return to work, or the employee gives notice as soon as
practicable if the delay is for reasons beyond the employee’s control.

B. Domestic Workers

An employee who is a domestic worker is eligible for parental leave under the MPLA if:

1. The employee gives the employer at least two weeks’ notice of the anticipated date of
departure and intention to return to work, or the employee gives notice as soon as
practicable if the delay is for reasons beyond the employee’s control.

IV. When Leave May be Taken, and the Type of Leave Taken

A. When Parental Leave May be Taken

If an employee meets these eligibility requirements, the employer must grant eight weeks of unpaid
parental leave under the MPLA. Parental leave under the MPLA is available to an employee for
the purpose of:

e giving birth and/or caring for a newborn;

¢ intending to or adopting a child under the age of twenty-three, if the child has a mental or
physical disability; or

¢ intending to or adopting a child under the age of eighteen.

4 Legislative history illustrates the intent to limit application of the MPLA to full-time employees.
Compare 2014 Senate Doc. No. 865 (enacted) (“full-time employee shall be entitled to... leave”)
with 2011 House Doc. No. 1409 and 2011 Senate Doc. No. 1863 (unenacted versions of the
MPLA) (“Any full-time or part-time employee... shall be entitled to... leave.”). See also Dietz v.
Beverly Hospital, 31 MDLR 116 (2009) (recognizing MMLA does not apply to part-time or per
diem schedules).
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B.

Types of Leave

Eligible employees may take parental leave in a continuous block of time, on an intermittent basis,
or on a reduced schedule basis, as follows:

1.

2.

C.

Continuous Leave. Employees may take parental leave for eight continuous weeks.

Intermittent Basis. Employees may take parental leave on an intermittent basis only
with the employer’s agreement, which shall not be unreasonably denied. It is within
the purpose of the MPLA to grant flexible leave to allow parents a chance to care for
and bond with a new member of their family during a critical time. Intermittent basis
means that the employee may take up to eight weeks of leave in separate blocks of time
rather than on a continuous basis. For instance, the employee may use parental leave
on an intermittent basis to provide care for and bond with the child consistent with their
partner or other caregivers’ schedules or, in the case of an adoption, to attend to the
adoption including but not limited to counseling sessions, appearing in court, or
traveling to complete the adoption. Employers may count leave taken on an
intermittent basis towards the employee’s eight-week entitlement. Further, intermittent
leave is taken in increments of time consistent with the established policy the employer
uses to account for use of other forms of leave. Only the amount of leave actually taken
may be counted toward the employee’s parental leave entitlement.

Reduced Schedule Basis. Employees may take parental leave on a reduced schedule
basis only with the employer’s agreement, which shall not be unreasonably denied. It
is within the purpose of the MPLA to grant flexible leave to allow parents a chance to
care for and bond with a new member of their family during a critical time. Parental
leave taken on a reduced schedule occurs when an employer agrees to reduce an
employee’s usual number of working hours per work week, or hours per workday. A
reduced leave schedule is a change in the employee’s schedule for a period of time,
normally from full time to part time. An employer who agrees to provide parental leave
on a reduced schedule basis, would do so for a period of time which amounts in total
to eight weeks. For example, an employer may agree to permit an employee who
previously worked five days a week, and who after giving birth, has taken four weeks
of continuous leave, to return to work on a reduced schedule basis. In this example,
the employee would be entitled to four weeks, or twenty days, of remaining leave. The
employer could agree to allow the employee to return to work three days a week for
ten weeks, permitting a cumulative amount of leave of eight weeks.

Commencement of Leave and Leave Deadline

An employee is entitled to a parental leave only in a manner consistent with the language and
purpose of the MPLA. Under the MPLA, employers must provide employees with parental
leave “for the purpose of giving birth,” or “for the placement of a child for adoption with the
employee” who “is adopting” or “is intending to adopt.” Accordingly, the MPLA is not
necessarily triggered at birth and can be started before birth or adoption. While MPLA leave
does not have to be taken immediately upon the birth or adoption of a child, MPLA leave must

7
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be taken within a reasonable timeframe consistent with the purpose of the act, which is to allow
parents time off of work to care for and bond with children being welcomed into their family.
Accordingly, the Commission will generally consider one year from the date of the child’s birth
or adoption to be a reasonable timeframe in which to take the eight weeks of parental leave
guaranteed by the MPLA. This interpretation is consistent with explicit provisions in both the
FMLA and the PFML.°

D. Notice by Emplovees

An employee seeking parental leave must give two weeks’ notice of the anticipated date of
departure and intent to return, or as soon as practicable, if the delay is beyond the individual’s
control. There is no statutory requirement that an employee notify the employer in writing of the
anticipated date of departure and intent to return. However, an employer may require written
notice consistent with its customary notice and procedural requirements.

The notice shall be provided to the employer within two weeks of the anticipated date of departure
and include intent to return. Notice of the intent to return may be implicit, i.e., if an employee
notifies their employer that they intend to take eight weeks of parental leave beginning with an
anticipated date of departure, the employee has provided notice of their intent to return at the end
of the eight weeks. Notice provided less than two weeks prior to the anticipated date of departure
shall constitute adequate notice only if the delay is beyond the individual’s control, and under these
circumstances the statute requires the employee to provide the employer with notice as soon as
practicable.® For example, where a pregnant employee intends to provide notice within two weeks
of the anticipated date of departure, but has an emergency delivery when the employee is eight
months pregnant, the delay in the provision of notice is likely to be considered “beyond the
individual’s control.”

The notice should contain the anticipated date of departure and an intent to return. However,
“anticipated” date of departure does not mean an “exact” date. Thus, for example, an employee
who gives birth prior to an anticipated departure date is entitled to start the parental leave earlier.
Likewise, an employee may desire to start leave later or return from leave earlier than anticipated.
It is expected that employers and employees will communicate in good faith with regard to making
arrangements for leave, taking into account both the uncertainty inherent in delivery and adoption
dates and the needs of the employer to plan in advance for an employee’s absence.

529 C.F.R. § 825.120 (2010) (“Parents are entitled to FMLA leave... during the 12-month
period beginning on the date of the birth... Circumstances may require FMLA leave begin before
the actual birth date of a child.”); 458 CMR 2.02 (PFML can be taken “for a parent to bond with
the parent’s child during the first 12 months after the child’s birth, adoption, or foster care
placement”).

6 Jaramillo-Duque v. Concord Valley Counseling, 36 MDLR 73 (2014) (finding employee gave
de facto notice when she left work in an ambulance to have an emergency delivery and gave
timely notice of her intent to return under MMLA when she called employer the day she left the
hospital).
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E. Both Parents Work for the Same Employer

If two employees who work for the same employer want parental leave for the birth or adoption
of the same child, those two employees are only entitled to eight weeks of leave in the aggregate
for that particular child. Evaluating whether the parents work for the “same employer” includes
factors such as whether the separate entities have common management, interrelated operations,
centralized control of labor and personnel operations, and the degree of common ownership and/or
financial control.

F. Emplovers Who Provide More Generous Leave than the MPLA Requires

If an employer agrees to provide more than eight weeks of parental leave, the employer must
reinstate the employee at the end of the extended leave unless the employer clearly informed the
employee, in writing, before the leave and before any extension of the leave, that taking more than
eight weeks of leave shall result in the denial of reinstatement or the loss of other rights or benefits.
For example, if an employer agrees on January 1 to permit an employee to take six months of
unpaid leave from February 1 to August 1, the employer must reinstate the employee on August 1
unless the employer issued a written statement to the employee before February 1 stating that
taking more than eight weeks of leave shall result in the denial of reinstatement or the loss of other
rights or benefits.

An employee may not have the right to reinstatement if they choose to unilaterally extend their
leave. If an employee wants to extend their leave and receive MPLA protections until the end of
their extension, they must have the agreement of their employer. To continue the above example
with the employee who went out on leave from February 1 to August 1 (without receiving notice
before February 1 that their MPLA rights would terminate at eight weeks), if on July 31, the
employee requests an extension until September 1, which the employer denies, the employee’s
right of reinstatement will end on August 1. If the employee still chooses to stay out until
September 1 without the employer’s agreement, the employer does not have to reinstate them on
September 1, even if the employer did not provide a written statement on July 31 that an extension
would result in the denial of reinstatement.

G. Emplovee’s Right to Choose Whether to Take a Leave

An employer may not require an employee to take a leave of absence because the employee is
expecting the birth of a child or intending to adopt. An employer may not force an employee to
take leave prior to giving birth if they are willing to continue working.’

7 See also M.G.L. c. 151B, § 4(1E)(a)(iv). An employer also cannot prevent the employee from
returning to work after they recover from any temporary disability associated with their
pregnancy or a related condition. However, an employer may request proof of ability to work
consistent with its customary requirements.
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V. Paid or Unpaid Leave and Entitlement to Benefits

The MPLA protects employees by guaranteeing job restoration after an unpaid eight-week leave
of absence. Paid parental leave may be available through a number of sources. Employers have
the discretion to provide paid parental leave through a company policy, a collective bargaining
agreement, an employment contract, or other employer program.® In addition, many employees
may qualify for partial wage replacement and parental leave pursuant to the Paid Family Medical
Leave law (“PFML”). Where paid leave or PFML partial wage replacement program is not
available to an employee, the MPLA guarantees employees the right to take an unpaid eight-week
parental leave.

The MPLA requires that a parental leave not affect an employee’s right to vacation time, sick time,
bonuses, advancement, seniority, length of service credit, benefits, plans or programs for which
the employee was eligible at the date of the leave, and any other advantages or rights of
employment incident to the employee’s position.

A. Vacation Time

Individuals who are not employees of the Commonwealth, its boards, departments and
commissions, and who take a parental leave and return from such leave, are entitled to be returned
to work with all vacation time they accrued as of the commencement of their leave. For example,
if an employee has forty hours of vacation time accrued at the time of the commencement of their
parental leave and they do not use these hours while on parental leave, they are entitled to forty
hours of vacation time upon their return from parental leave. The employee is not entitled to accrue
additional vacation time while they are on parental leave, unless employees who are on other types
of comparable leave (e.g., disability leave, extended unpaid leave) accrue additional vacation time
while they are on such a leave. Parental leave shall not be included in the computation of vacation
accruals and status unless the employer does so for employees on other comparable types of leave.

Individuals who are employees of the Commonwealth, its boards, departments and
commissions, and who take a parental leave and return from such leave, will accrue vacation
credits for the fiscal year during which the employee is absent due to a parental leave. M.G.L.
c. I151B, § 4(11A). This rule applies to MPLA leave and may not be applicable if the individual
receives benefits pursuant to the PFML.

B. Sick Time, Benefits, and Other Rights of Employment Incident to the
Emplovee’s Position

Employees who take a parental leave and return from such leave are entitled to return to work with
all sick time, bonuses, advancement, seniority, length of service credit, benefits, plans or programs
for which the employee was eligible at the date of the leave, and any other advantages or rights of
employment incident to the employee’s position. The period of the parental leave need not be
included in the computation of such benefits, rights, and advantages unless such time is included

8 Employers are cautioned that if they do provide additional paid or unpaid leave, they must do
so regardless of the employee’s sex or gender identity, or any other protected class status.
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in computation of such benefits for employees on leave other than parental leave. For example, if
the employee has accrued 7.5 years of seniority as of the commencement of the leave, the employee
retains the 7.5 years of seniority upon returning to work. However, if employees on other types
of leaves of absence are allowed to accrue seniority while away from work on other types of leave,
then an employee also must be allowed to accrue additional seniority during an MPLA leave.

Another example relates to an employer who regularly provides end-of-year bonuses. Parental
leave does not affect the employee’s entitlement to receive bonuses for which they were eligible
as the date of their leave. This means that if the employee is eligible to receive a bonus as of the
date of their leave, then the employer may not deny payment because the employee is taking the
parental leave.

However, the employer is not required to count the parental leave in the computation of the bonus,
unless the employer provides bonuses to all employees who are on a leave of absence. If the
employee is taking an MPLA parental leave during the time period that the employer regularly
provides bonuses, the question of whether the employee is entitled to a bonus depends on the
employer’s treatment of other employees who were on leave at the end of the year. If the employer
provides bonuses to employees regardless of whether they were on leave for disability, workers
compensation, or personal leave, the employer is obligated to provide a bonus to an employee on
parental leave. If, on the other hand, the employer does not provide a bonus if an employee is on
leave, regardless of the type of leave the employee is taking, then the employer is not obligated to
provide a bonus to an employee who is on parental leave when bonuses are distributed.

C. Continuity of Service and Public School Employees

Certain public school employees are entitled to professional teacher status after three consecutive
years of service which provides these employees with a degree of job protection. M.G.L. c. 71,
§ 41. Taking parental leave under the MPLA does not terminate the continuity of a teacher’s
service toward professional teacher status. However, the employer is not required to credit the
employee’s time spent on parental leave towards the amount of time for tenure. Solomon v. School
Comm. of Boston, 395 Mass. 12 (1985). If a public school employee has completed 2.5 years of
service for the purposes of M.G.L. c. 71, § 41, and then commences an eight-week parental leave,
the employee does not lose the 2.5 years of service because of the leave. However, the employer
is not required to count the employee’s eight weeks of parental leave toward the years of service,
giving the employee 2.65 years of service, unless the employer does so for employees on other
types of leave.

D. Costs of Any Benefits, Plans or Programs Incident to Employment

Under the MPLA, an employer is not required to pay for the costs of any benefits, plans, or
programs incident to employment during the parental leave. M.G.L. c. 149, § 105D(d). Many
employers will choose to continue to pay for the costs of benefits, plans, or programs during a
parental leave because of other legal obligations to do so. The federal Family and Medical Leave
Act (“FMLA”) requires employers to maintain group health plans during an FMLA leave.
29 U.S.C.A. § 2614(c)(1); 29 C.F.R. § 825.209(a) (employers are required to maintain an
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employee’s coverage under group health plans on the same conditions as coverage would have
been provided if the employee had been continuously employed during the entire leave period).
The PFML requires employers to provide for, contribute to, or otherwise maintain the employee’s
employment-related health insurance benefits, if any, at the level and under the conditions that
coverage would have been provided if the employee had continued to work through the duration
of the family or medical leave. M.G.L. c. 175M, § 2(f). Moreover, under the MPLA, if an
employer pays the costs of benefits to employees on non-MPLA leaves of absence, the employer
must provide the same such benefits to employees on MPLA leave.

VI. Use of Accrued Vacation, Personal, and Sick Time During Parental Leave

The purpose of the MPLA is to allow parents time to bond with a new member of their family.
For employees who qualify for parental leave under the MPLA, the ability to use paid time off at
a time that meets their needs, consistent with their employers” policies, can be critical to their
health and well-being. The statutory and regulatory framework in Massachusetts encourages, and
in many instances, requires employers to support the health and well-being of working families.
In addition to expanding the reach of the unpaid parental leave to include all parents, regardless of
gender identity, the Massachusetts Legislature has ensured that Massachusetts employees have a
minimum number of sick leave hours and that parents have unpaid leave to attend to their child’s
educational advancement and routine mental or dental appointments.’

An employee may voluntarily use any accrued vacation or personal time the employee has,
concurrently with all or part of a parental leave taken pursuant to the MPLA. Moreover, employers
cannot require an employee to use the accrued paid vacation or personal time concurrently with
all or part of the parental leave, even if such requirement is imposed upon similarly situated persons
who take leave for other reasons.

If an employer provides paid sick time, an employee may use such sick time concurrently with any
part of the parental leave that satisfies the employer’s sick time policy. Previous MCAD guidance
has prohibited employers from requiring employees to use sick time during an MPLA leave, and
the Commission continues to prohibit employers from requiring employees to use accrued leave
during an MPLA leave, with one exception designed to create consistency under state law.

Effective July 1, 2015, the Massachusetts Legislature passed the Massachusetts Earned Sick Time
Statute (“EST statute™), M.G.L. c. 149, § 148C, which requires certain Massachusetts employers
to provide employees with a minimum of forty hours of paid sick leave hours a year. The
regulations interpreting the EST statute allow employees to choose to use, or employers to require
employees to use, concurrent earned paid sick time, as provided under the EST statute, to receive
pay when taking other statutorily-authorized leave that would otherwise be unpaid.
940 CMR 33.01(3). Therefore, the Commission continues to prohibit employers from requiring

? Massachusetts Earned Sick Time Law, M.G.L. c. 149, § 148C, inserted by St. 2014, c. 505, § 1,
eff. July 1, 2015; Small Necessities Leave Act, M.G.L. c. 149, § 52D, inserted by St. 1998, c. 109,
as amended by St. 2008, c. 215, §§ 74, 75, eft. July 31, 2008.
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the use of any paid time off during a leave taken pursuant to the MPLA, except for the paid sick
leave accrued pursuant to the EST statute.

In addition, the MPLA does not in any way limit the right of an employee to use accrued vacation,
sick time, or personal time before the employee’s statutory parental leave begins, or after the leave
ends, in accordance with the employer’s policies and applicable law.'°

VII. Job Restoration After Leave

The MPLA requires that an employee on leave be restored to the employee’s previous or a similar
position upon the employee’s return to employment following leave. That position must have the
same status, pay, length of service credit, and seniority as the position the employee held prior to
the leave. If an employee’s job was changed temporarily because of pregnancy prior to leave (e.g.,
the employee’s hours were reduced or duties were changed as an accommodation) the employee

should be restored to the same or similar position held prior to such temporary change.
previous, or a similar, position with the same status, pay, length of service credit and seniority,
In determining whether a position’s “status” is the same or similar, the Commission considers such
factors as:
o title;
e duties and responsibilities;
e reporting relationships;
o whether the position would be considered a demotion; and
o other evidence tending to illustrate the employee’s status.

In determining whether “pay” is the same or similar, the Commission considers all compensation,
including, but not limited to:

o salary;
e wages;
e bonuses;

e CcOommissions;

e equity, including stock and company ownership;
e vacations; and

e Dbenefits.

In determining whether a position offered to an employee returning from leave is similar to the
employee’s prior position, the Commission considers, in addition to the factors listed above, such
factors as:

e duties, functions and responsibilities;

e location or distance of commute;

o facilities;

e resources or support;

19 The Massachusetts Department of Family and Medical Leave has different rules and regulations
regarding the use of paid time off during a parental leave in which PFML benefits are received.
M.G.L. c. 121, § 3(a); 458 CMR 2.12(8)(a).
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e hours of work; !

e remote work;

o schedules / shifts;

e training opportunities; and

e opportunities for advancement.

An employee returning from parental leave has no greater right to reinstatement or to other benefits
and conditions of employment than other employees who were continuously working during the
leave period. An employer is not required to restore an employee on parental leave to the
employee’s previous or a similar position if other employees of equal length of service credit and
status in the same or similar positions have been laid off due to economic conditions or due to
other changes in operating conditions affecting employment during the period of such parental
leave; provided, however, that such employee on parental leave shall retain any preferential
consideration for another position to which the employee may be entitled as of the date of the
leave.

In the event the employer experiences a reduction in force while the employee is on an MPLA
leave, the employee will have no greater rights to remain employed, or to be reinstated, on account
of having exercised the employee’s rights under the MPLA, than other employees who were
employed during the leave period.

Nothing in the MPLA shall be construed to affect any bargaining agreement, employment
agreement, or company policy providing benefits that are greater than, or in addition to, those
required under the statute. An employer may grant a longer parental leave than required under the
MPLA.

VIII. Interrelationship of the MPLA and Massachusetts Paid Family and Medical Leave

As described above, the partial wage replacement and job restoration rights available under the
Massachusetts Paid Family and Medical Leave law, M.G.L. c. 175M (“PFML”) may, in many
instances, be greater than those provided under the MPLA. There are some cases, however, in
which the MPLA applies and the PFML does not, or where the MPLA provides additional weeks
of job protection to parents after their PFML leave has run out.

A. Municipalities

The PFML does not by its application, cover employees of municipalities, districts, political
subdivisions or authorities unless they opt in. M.G.L. c. 175M, § 10. This includes regional school

' The parental leave law does not require an employer to return an employee to a part-time,
reduced, or per diem schedule; only to return the employee to the same or similar position. See
Dietz, 31 MDLR 116; Holdsworth v. Adcare Educational Inst., 21 MDLR 178 (1999). However,
an employee returning to work may need a reduced, part time, or per diem schedule as a matter of
areasonable accommodation of pregnancy or a pregnancy-related condition under M.G.L. c. 151B,
§ 4(1E).
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districts, regional housing authorities and planning committees. Employees of these entities are
entitled to rights, including unpaid parental leave and job restoration, under the MPLA.

B. Employment Excluded from PFML

The PFML does not cover certain types of employment under M.G.L. c. 151A, § 6. For example,
work provided by real estate brokers and insurance agencies in commission only jobs are excluded
from PFML coverage. M.G.L. c. 151A, § 6. Real estate brokers and insurance agents are not
explicitly excluded from coverage under M.G.L. c. 151B, and therefore, are entitled to MPLA
protection. There are additional instances of employment relationships which are excluded from
the PFML, and in some cases, the MPLA will apply. https:/www.mass.gov/info-
details/employers-and-employment-excluded-from-paid-family-and-medical-leave.

C. Parent Runs Out of PFML

Parental leave under the MPLA and the Massachusetts PFML run concurrently.'> There are
limited circumstances, however, where an employee uses all the PFML available in a benefit year
and will be entitled to additional leave under the MPLA. For example, in certain circumstances,
an employee is entitled under the PEML to take twenty-six weeks of leave.!® If an employee takes
twenty-six weeks of PFML leave in a benefit year for a reason such as caring for a family member
who was injured serving in the armed forces, and then seeks parental leave for the purpose of
giving birth or for placement of a child the employee is adopting or intending to adopt, the
employee is not entitled to any further paid leave under the PFML.!* In this case, an employee
who qualifies for MPLA leave would be entitled to an additional eight weeks of unpaid leave under
the MPLA.

D. Earnings Requirements

The PFML has an earnings requirement that the MPLA does not. If an employee does not meet
the PFML earnings requirement, which can change from year to year, the employee may be entitled
to rights under the MPLA.

E. Parents with Multiple Births or Adoptions

The purpose of the MPLA is to allow parents a chance to care for and bond with each new member
of the family, even when multiple children join the family at the same time. For parents who need

12 See 458 CMR 2.01(3) (leave taken under M.G.L. c. 175M shall run concurrently with leave
taken under other applicable state and federal leave laws, including MPLA when the leave is for a
qualified reason under those acts).

BM.G.L.c. 175M, § 2(c)(1).

41d. (“A covered individual shall not take more than 26 weeks, in the aggregate, of family and
medical leave under this chapter in the same benefit year.”).
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leave due to multiple births or adoptions, rights under the MPLA may provide additional leave not
available under the PFML. Under the PFML, no more than twelve weeks of leave benefits are
available in a benefit year in the case of multiple births. 458 CMR 2.08(5)(c). Thus, a parent of
twins or triplets may receive partial wage replacement through the Massachusetts PFML of up to
twelve weeks. The MPLA provides eight weeks of unpaid leave for each birth, and therefore may
provide additional weeks of unpaid leave. In the case of twins, the MPLA would provide an
additional four weeks of unpaid leave after the exhaustion of PFML. In the case of triplets, the
MPLA would provide an additional twelve weeks of unpaid leave after the exhaustion of PFML.
These principles would apply equally to parents who adopt multiple children.

For more information about the PFML, see M.G.L. ¢. 175M and 458 CMR 2.00 et seq. Inquiries
regarding rights and obligations under the PFML should be directed to the Massachusetts
Department of Family and Medical Leave: https://www.mass.gov/orgs/department-of-family-and-
medical-leave.

IX. Interrelationship of the MPLA and the Family and Medical Leave Act

In addition to leave protection under the MPLA, employees also may be entitled to leave under
the Family and Medical Leave Act (“FMLA”), a federal law enforced by the United States
Department of Labor’s Wage and Hour Division that applies to employers with fifty or more
employees located within seventy-five miles of each other. The FMLA requires covered
employers to provide up to twelve weeks of unpaid leave during a twelve-month period to an
eligible employee who needs leave for several reasons, including to care for a newborn, adopted
or foster child, or for a child to whom the employee stands in loco parentis.

An employee who takes a leave for the purpose of caring for a newborn or adopted child may be
covered both by the FMLA and MPLA. In such an instance, provided that all FMLA
requirements are met, the employee’s leave may count simultaneously against that employee’s
twelve-week entitlement under FMLA and the eight-week entitlement under the MPLA.

In other instances, however, the MPLA may entitle an employee to leave in addition to the
twelve weeks of leave taken under the FMLA. The FMLA provides that nothing in the law
supersedes any provision of state law that provides greater family or medical leave rights. !>
Thus, for example, if an employee takes twelve weeks of FMLA leave for a purpose other than
birth or adoption of a child (such as a pregnancy related disability leave), the employee will still
have the right to take eight weeks of parental leave under the MPLA.

Unlike the FMLA, the MPLA does not require an employer to specifically designate leave as
MPLA leave. Thus, if an employee takes leave for an MPLA purpose, such as giving birth, that
leave will count towards that employee’s MPLA entitlement whether or not the employer
designates it as such. FMLA leave, by contrast, must be specifically designated as such, in writing,
in order for that leave to be counted toward that employee’s twelve-week entitlement. '®

1529 C.F.R. § 825.701(a).

1629 C.F.R. § 825.300 (Employer notice requirements).
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Under the MPLA, an employee may take a parental leave each time the employee has a child
through birth, adoption, or placement in the home for the purposes of adoption. Thus, for example,
if an employee’s child is born in January and they adopt a second child in March, the employee
would be entitled to two separate eight-week parental leaves under the MPLA for a total of sixteen
weeks. By contrast, under the FMLA, leave is limited to a maximum of twelve weeks in a twelve-
month period.

As discussed above in Section IV.E, the MPLA includes a limitation on parental leave when two
employees of the same employer take leave for the birth or adoption of the same child; in that
instance, those two employees are only entitled to eight weeks of leave in the aggregate. The
FMLA contains a similar restriction; when two parents work for the same employer, they are
limited to an aggregate of twelve weeks of leave for the birth or adoption of a child.

For more information about the FMLA, see 29 U.S.C. § 2601 et seq. and 29 CFR Part 825.
Inquiries regarding rights and obligations under the FMLA should be directed to the United States
Department of Labor’s Wage & Hour Division.

X. Establishing a Violation of the MPLA

A. Denial of Leave Claim

Where an employer refuses to grant the parental leave entitlement to an eligible employee under
M.G.L. c. 149, § 105D(b), it has violated M.G.L. c. 151B, § 4(11A). To prove a violation of
M.G.L. c. 151B, § 4(11A) under these circumstances, the employee must show that:

(a) the employee was eligible for MPLA leave;
(b) the employee gave proper notice under MPLA; and

(c) the employer refused to grant the MPLA leave.

This formulation under the MPLA is similar to its Family and Medical Leave Act (“FMLA”)
counterpart. “To establish an interference claim under the FMLA, an employee need establish that
(1) s/he was eligible for the FMLA’s protections; (2) the employer was covered by the FMLA; (3)
s’he was entitled to leave under the FMLA; (4) s/he gave the employer notice of her / his intention
to take leave; and (5) the employer denied the employee FMLA benefits to which s/he was
entitled.” Chacon v. Brigham & Women's Hosp., 99 F. Supp. 3d 207, 214 (D. Mass. 2015)
(quoting Carrero-Ojeda v. Autoridad de Energia Eléctrica, 755 F.3d 711, 728 n.8 (1st Cir. 2014)).

Importantly, to establish a denial of leave claim under the MPLA, there is no requirement for an
employee to prove discriminatory animus. This is analogous to a denial of leave claim under
FMLA which also does not require proof of the employer’s discriminatory animus. Federal courts
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have held that when FMLA leave is denied, the employer’s subjective intent in denying the leave
is irrelevant. The only issue is whether the employee was eligible and if the leave was denied.!’

By adopting the federal reasoning in FMLA denial of leave cases, the Commission acknowledges
the departure from past MCAD decisions.!® These previous decisions relied heavily on the fact
that MG.L. c. 149, § 105D, at that time, applied only to females.!® The Commission does not
require a showing of bias in claims brought pursuant to M.G.L. c. 151B, § 4(11A) (except with
respect to “penalty” claims, explained below) given that: the MPLA now applies to all employees,
regardless of sex; the absence of any statutory requirement of a showing of discriminatory intent
in either M.G.L. c. 151B, § 4(11A) or M.G.L. c. 149, § 105D; and the analogous reasoning from
federal courts. An employer, or its agent, is statutorily prohibited from refusing to grant MPLA
leave to an eligible employee (or restore employment and benefits after an MPLA leave), and no
showing of discriminatory intent is required.

An employer may defend an action brought pursuant to M.G.L. c. 151B, § 4(11A) by showing the
employee was not eligible. An employer cannot refuse to grant MPLA leave on the grounds that
doing so would constitute an alleged undue hardship or that granting such a leave would cause
economic injury to an employer’s operations.

B. Refusal to Reinstate Claim

Where an employer refuses to reinstate an eligible employee under M.G.L. c. 149, § 105D(b) after
their MPLA leave, the employer has violated M.G.L. c. 151B, § 4(11A). At the time of
reinstatement, as required by M.G.L. c. 149, § 105D(d), the employer must reinstate the employee
with all of their vacation time, sick leave, bonuses, advancement, seniority status, length of service
credit, benefits, plans or programs that the employee was eligible for at the date they took leave.
If the employer fails to do so, it has violated M.G.L. c. 151B, § 4(11A). To prove a violation of
M.G.L. c. 151B, § 4(11A) under these circumstances, the employee must show that:

(a) the employee was eligible for MPLA leave;

17 See Hodgens v. Gen. Dynamics Corp., 144 F.3d 151, 159 (1st Cir. 1998) (“In such cases, the
employer’s subjective intent is not relevant. The issue is simply whether the employer provided
its employee the entitlements set forth in the FMLA—for example, a twelve-week leave or
reinstatement after taking a medical leave. Because the issue is the right to an entitlement, the
employee is due the benefit if the statutory requirements are satisfied, regardless of the intent of
the employer.”).

18 See Palmer v. J.M. Davis Design Assoc., 24 MDLR 243 (2002) (analysis of a claim under
M.G.L. c. 149, § 105D requires the utilization of the three-stage, burden-shifting framework);
see also Croteau v. Salvation Army, 21 MDLR 111, 113 (1999).

19 Palmer, 24 MDLR at 243 (holding that because pregnancy and childbirth are sex-linked
characteristics, any employment action based on a need for a maternity leave is therefore
unlawful sex discrimination, requiring the three-stage burden-shifting framework).
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(b) the employee gave proper notice under MPLA;
(c) the employee was ready, willing, and able to return to work; and

(d) the employer refused to reinstate the employee to their previous or similar position,
including all benefits they were eligible for at the date of leave.

Similar to a denial of leave claim, the employee need not prove a discriminatory animus to
establish a refusal claim under the MPLA.?°

An employer may defend an action brought pursuant to M.G.L. c. 151B, § 4(11A) by showing the
employee was not eligible, that the employee was restored to the same or similar position after an
MPLA leave, that there was a reduction in force which resulted in the employee’s position being
eliminated, or that the employee would have been terminated even if they had not taken leave.?!
An employer may also defend such action by showing that a plan, program, or other benefit was
eliminated for all similarly situated employees during the period the employee took leave. An
employer cannot refuse to reinstate the employee on the grounds that doing so would constitute an
alleged undue hardship or that granting such a leave would cause economic injury to an employer’s
operations.

As stated earlier in Part VII, an employee returning from parental leave has no greater right to
reinstatement or to other benefits and conditions of employment than other employees who were
continuously working during the leave period. An employer is not required to restore an employee
on parental leave to the employee’s previous or a similar position if other employees of equal
length of service credit and status in the same or similar positions have been laid off due to
economic conditions or due to other changes in operating conditions affecting employment during
the period of such parental leave; provided, however, that such employee on parental leave shall
retain any preferential consideration for another position to which the employee may be entitled
as of the date of the leave. As stated in Part V, an employer does not have to include time taken

20 This is also how similar claims are treated under FMLA. Discriminatory animus is not
necessary to prove substantive claims under FMLA where the employer interferes with a
prescriptive right under FMLA, such as the right to leave or be restored after leave. Hodgens,
144 F.3d at 159. An employer can defend against such a claim under FMLA by presenting
evidence that the employee was discharged for independent reasons. See Carrero-Ojeda v.
Autoridad de Energia Electrica, 870 F. Supp. 2d 313, 320 (D.P.R. 2012), aff’d, 755 F.3d 711 (1Ist
Cir. 2014), quoting Nagle v. Acton—Boxborough Reg’l. School Dist., 576 F.3d 1, 3 (1st
Cir.2009) (“[w]here an employee properly takes FMLA leave, the employee cannot be
discharged for exercising a right provided by the statute but can still be discharged for
independent reasons.”).

21 See, by analogy, Colburn v. Parker Hannifin/Nichols Portland Div., 429 F.3d 325 (1st Cir.
2005) (affirming employer’s decision to terminate an employee due to his serious misconduct
discovered during his FMLA leave).
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during parental leave in the computation of benefits, rights, and advantages; nor does the employer
have to provide for the cost of any benefits, plans or programs during the parental leave unless the
employer provides for such benefits, plans, or programs to all employees who are on a leave of
absence.

In the event the employer experiences a reduction in force while the employee is on an MPLA
leave, the employee will have no greater rights to remain employed, or to be reinstated, on account
of having exercised the employee’s rights under the MPLA, than other employees who were
employed during the leave period.

C. Penalty Claim

It is unlawful for an employer to penalize an employee for exercising their rights under the MPLA.
The MPLA protects an employee from such penalties from their employer before, during, and after
their MPLA leave. Such a penalty might be a termination soon after reinstatement, or more onerous
job duties soon after the employee’s return.

Where an employer imposes a penalty on the employee related to leave under M.G.L. c. 149,
§ 105D, it has violated M.G.L. c. 151B, § 4(11A). To prove a violation of M.G.L. ¢. 151B,
§ 4(11A) under these circumstances, the employee must show that:

(a) the employee requested or took MPLA leave;
(b) the employer penalized the employee; and
(c) there was a causal connection between the MPLA leave and the penalty.

The employee does not have to prove that the penalty was imposed because of protected class.
Instead, the employee has the burden to prove that the penalty was imposed because they requested
or took MPLA leave. Penalties could include targeting the employee with more onerous work
assignments, restricting the employee’s duties such as heavy lifting or travel, denying the
employee promotions to which the employee would have been entitled prior to the parental leave,
or treating an employee returning from parental leave less favorably than it treats other employees
seeking to return to work after comparable absences for non-parental leave related reasons.
Examples of evidence of a causal connection between the MPLA leave (or request) and the penalty
might include: temporal proximity between the request for leave or leave taken and the penalty;
disparate treatment with regard to employees who did not request or take leave; or comments by a
supervisor reflecting animus as a result of leave or an intent to penalize. The MPLA does not
define “penalty” and the Commission interprets this term liberally to effectuate the broad remedial
purpose of M.G.L. c. 151B, § 4(11A).%2

22 See Psy-Ed Corp. v. Klein, 459 Mass. 697, 708 (2011) (noting Chapter 151B’s “broad
remedial purpose” when finding that the statute’s antiretaliation provision goes beyond current
employees to cover former employees too). See also, M.G.L. c. 151B, §9 (Chapter 151B to be
“construed liberally for the accomplishment of its purposes”).

20
MCAD Guidelines on Parental Leave Return to TOC
Issued: [INSERT DATE]




D. Discrimination, Harassment, or Retaliation Claims

In some instances, actions by an employer taken because of the employee’s use of MPLA leave
that adversely affect an employee’s terms and conditions of employment may also amount to sex,
pregnancy, and other types of unlawful discrimination, or retaliation under M.G.L. c. 151B.
Actions amounting to illegal penalties could also be motivated by animus towards an employee
based on other protected characteristics.

Since the passage of the MPLA and Paid Family Medical Leave, parents of all sexes, gender
identities, and sexual orientations have exercised their rights to parental leave. Sex discrimination
can include refusing to reinstate a male employee after he has taken an MPLA leave or
discriminating against a male employee who has taken an MPLA leave by denying him a
promotion that he would have been otherwise entitled to prior to leave, when similarly-situated
female employees were treated differently after returning from leave. Such actions may constitute
penalties under M.G.L. c. 151B, § 4(11A) as well as discrimination against an employee based on
their sex, gender identity, sexual orientation, sexual or gender stereotypes. For example, actions
or decisions undertaken based on assumptions that males should not take leaves in order to bond
or care for children or that females should take leaves or absence to care for children are
discriminatory, in addition to constituting violations of the MPLA.

Violations of the MPLA may also constitute or coincide with unlawful retaliation under Chapter
151B. For example, an employer who denies a promotion to an employee because they took
parental leave has imposed a penalty as a result of leave in violation of M.G.L. c. 151B, § 4(11A),
and it might have also retaliated against the employee in violation of M.G.L. c. 151B, § 4(4) to the
extent that the employee’s taking of parental leave constitutes protected activity. More obviously,
if the same employer terminates the employee because they complained that the denial of the
promotion was unlawful under the MPLA, the employer has retaliated against the employee in
violation of M.G.L. c. 151B, § 4(4).

In addition, an employer may not harass an employee for taking parental leave under the MPLA.
Harassment reflecting stereotypical assumptions is strictly prohibited. This includes assumptions
that males should not take a leave to care for newborns or children, or that females should be the
primary caretaker. If an employer engages in verbal or physical conduct, based on sexual
stereotypes about sex-based roles, and it has the purpose or effect of unreasonably interfering with
an individual’s work performance by creating an intimidating, hostile, humiliating, or offensive
environment, the employer has violated M.G.L. c. 151B’s proscription on harassment.

Chapter 151B, § 4(1) prohibits employers from taking an adverse action against an employee based
on the employee’s pregnancy. This can include terminating a pregnant employee based on a
speculative belief that the employee’s ability to perform would be diminished because of
pregnancy or an unfounded concern that a pregnancy would result in absences, issues providing
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coverage during leave,?* or a fear of potential liability for the employer are impermissible reasons
for requiring a pregnant employee to stop working.>*

E. Policies

Parental leave policies must be consistent with the law? and provide parental leave on an equal
basis regardless of sex, gender identity, sexual orientation, or any other protected class in M.G.L.
c. I51B. For example, employment policies that provide employees who are new mothers with
more leave than employees who are fathers violate M.G.L. c. 151B’s proscription against sexual
discrimination.?® Moreover, an employer violates M.G.L. c. 151B when it adopts policies that
provide more paid time off, flexible work arrangements, or other benefits based on sex or gender
identity, or based on any other protected class in M.G.L. c. 151B. Employers are also prohibited
from adopting policies or engaging in conduct based on sexual stereotypes. For example, the
assumption that females are primarily responsible for bonding and caregiving fosters a
stereotypical view about their commitment to work and their value as employees. Conversely, the
assumption that males are not appropriate caregivers is based on sexual stereotypes. Employers
are also prohibited from imposing more burdensome procedures for requesting a parental leave on
classes of employees based on their protected status.

The Commission applauds employer efforts to provide additional, paid parental leave to employees
for the purposes behind the MPLA. However, such benefits must inure equally to all employees
regardless of the sex, gender identity, or other protected class status. “Primary caregiver policies”
which provide more leave to the “primary caregiver’” are likely to violate M.G.L. c. 151B. For
example, a policy that provides more weeks of parental leave to a “primary caregiver” and fewer
weeks to a “secondary caregiver,” and designates birth mothers as the “default” primary caregiver,
are based on a sex-based stereotype, and violate M.G.L. c. 151B. The Commission acknowledges

23 Gowen-Esdaile v. Franklin Publishing Co., 6 MDLR 1258 (1984) (termination of employee
during troubled pregnancy because of employer’s fears of further absences and coverage during
leave deemed unlawful sex discrimination).

24 Hammond v. Carol O’Leary Residential Cleaning Specialists, 35 MDLR 25 (2013), citing
International Union, United Automobile, Aerospace and Agricultural Implement Workers of
American, UAW v. Johnson Controls, Inc., 499 U.S. 187, 205-6 (1991) (“an employer may take
into account only the woman’s ability to get her job done... The decision to become pregnant or
to work while being either pregnant or capable of becoming pregnant is reserved for each
individual woman to make for herself.”).

25 For example, a parental leave policy that does not allow employees to take leave during their
first year of employment violates M.G.L. c. 149, § 105D. Commonwealth v. Cataldo Ambulance,
41 MDLR 90 (2019).

26 See, e.g., Equal Employment Opportunity Comm’n v. Estee Lauder Cos., Inc., 2018 WL
4181710 (E.D. Pa. July 17, 2018) (EEOC submitting that providing new mothers with six weeks
of paid parental leave for child bonding, in addition to medical leave, while offering only two
weeks for child bonding to father violates Title VII.).
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that many co-parents will share caretaking responsibilities and use parental leave for this purpose.
Policies that explicitly presume that a female is a primary caregiver, or that define the primary
caregiver as “the parent with primary caregiving responsibilities immediately after birth,” for
example, effectively deny co-parents, often males, their rights under the MPLA and under M.G.L.
c. 151B, § 4(1). Similarly, an employer who imposes greater or more onerous eligibility
requirements on male employees to take parental leave violates M.G.L. c. 151B. Primary caregiver
policies that require an employee to prove that they are the primary caregiver by showing that their
spouse has returned to work or is incapable of caring for the child contradict the legislative intent
of the MPLA to permit parents to take leave so that they may bond with their children, irrespective
of a co-parent’s exercise of the same right.

XI. MPLA Notice and Posting Requirements

A. Posting Requirements

All employers must post a notice in a conspicuous place that contains at least the following
information:

PURSUANT TO M.G.L. C. 151B, § 4(11A) AND C. 149, § 105D EVERY
EMPLOYEE AND DOMESTIC WORKER IS ENTITLED AS A MATTER
OF LAW TO AT LEAST EIGHT WEEKS PARENTAL LEAVE FOR THE
PURPOSE OF GIVING BIRTH OR ADOPTION OF A CHILD.

EMPLOYEES ARE ELIGIBLE IF THEY COMPLY WITH THE
FOLLOWING CONDITIONS:

1. THE EMPLOYEE IS EMPLOYED ON A FULL-TIME BASIS;

2. THE EMPLOYEE HAS COMPLETED AN INITIAL PROBATIONARY
PERIOD SET BY THE EMPLOYER WHICH DOES NOT EXCEED
THREE MONTHS OR, IN THE EVENT THE EMPLOYER DOES NOT
UTILIZE A PROBATIONARY PERIOD FOR THE POSITION IN
QUESTION, HAS BEEN EMPLOYED FULL TIME FOR AT LEAST
THREE CONSECUTIVE MONTHS; AND,

3. GIVES TWO WEEKS’ NOTICE OF THE ANTICIPATED DEPARTURE
DATE AND NOTICE THAT THEY INTEND TO RETURN TO THE
JOB, OR PROVIDE NOTICE AS SOON AS IS PRACTICABLE IF THE
DELAY IS FOR REASONS BEYOND THE INDIVIDUAL’S
CONTROL.

DOMESTIC WORKERS MUST PROVIDE TWO WEEKS’ NOTICE, BUT
ARE NOT REQUIRED TO BE FULL TIME OR COMPLETE AN INITIAL
PROBATIONARY PERIOD.

BOTH EMPLOYEES AND DOMESTIC WORKERS ARE ENTITLED TO
RETURN TO THE SAME OR A SIMILAR POSITION WITHOUT LOSS OF
EMPLOYMENT BENEFITS FOR WHICH THEY WERE ELIGIBLE ON
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THE DATE THE LEAVE COMMENCED, IF THEY TERMINATE
PARENTAL LEAVE WITHIN EIGHT WEEKS. THE GUARANTEE OF A
SAME OR SIMILAR POSITION IS SUBJECT TO CERTAIN EXCEPTIONS
SPECIFIED IN M.G.L. C. 149, § 105D.

ACCRUED SICK LEAVE BENEFITS SHALL BE PROVIDED FOR
PARENTAL LEAVE PURPOSES UNDER THE SAME TERMS AND
CONDITIONS WHICH APPLY TO OTHER TEMPORARY MEDICAL
DISABILITIES. ANY EMPLOYER POLICY OR COLLECTIVE
BARGAINING AGREEMENT WHICH PROVIDES FOR GREATER OR
ADDITIONAL BENEFITS THAN THOSE OUTLINED IN THIS NOTICE
SHALL CONTINUE TO APPLY.

IF THE EMPLOYER PROVIDES PARENTAL LEAVE FOR LONGER
THAN EIGHT WEEKS, THE EMPLOYER SHALL NOT DENY THE
EMPLOYEE OR DOMESTIC WORKER THE RIGHT TO RETURN TO
WORK UNLESS THE EMPLOYER CLEARLY INFORMS THE
EMPLOYEE OR DOMESTIC WORKER, IN WRITING, PRIOR TO THE
COMMENCEMENT OF LEAVE AND PRIOR TO ANY SUBSEQUENT
EXTENSION OF LEAVE THAT TAKING LONGER THAN EIGHT WEEKS
OF LEAVE SHALL RESULT IN THE DENIAL OF REINSTATEMENT OR
THE LOSS OF OTHER RIGHTS AND BENEFITS.

B. Enforcing Rights Under the MPLA

The MCAD enforces the MPLA. To initiate a formal action, an employee must file a complaint
with the Commission. The complaint must be filed within 300 days of the alleged violation of the
MPLA, subject only to very limited exceptions. An aggrieved employee is therefore entitled to
the same remedies under the MPLA as are generally available pursuant to M.G.L. c. 151B,
including but not limited to monetary damages, civil fines, and other equitable remedies.

XII. Parental Leave Law Comparison Chart
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MPLA FMLA PFML

State/Federal | State Federal

Law

# of 6 or more (1 or more | 50 or more within

Employees domestic worker seventy-file miles

employees) of each other

Types of Domestic Workers; Employee of Massachusetts

Employees Full-Time Employees Business or State Agency

Exempted N/A N/A Employee of Municipalities,

Employees Districts, Political Subdivisions,
Housing Authorities, Regional
School Districts, and Regional
Planning Commissions

24

Return to TOC




Paid/Unpaid | Unpaid (but may be Unpaid (but may Paid
paid at the employer’s | be paid at the
discretion) employer’s
discretion)
Mandatory Yes Yes Employers may decide whether to
participate in PFML or provide
equal or better coverage through a
private leave plan.
Purpose Birth or Adoption Birth, Adoption, Birth, Adoption, Care for a Family
Care for a Family | Member, or Managing Family
Member, or Affairs for a Deployed
Managing Family | Servicemember
Affairs for a
Deployed
Servicemember
# of Weeks 8 weeks per child Up to 12 weeks Up to 26 weeks per benefit year
Received per twelve-month
period
Earning N/A N/A Yes (e.g., $5,700 in 2022 or $6,000
Requirement? in 2023 over the past four calendar
quarters). Additionally, the person
must earn at least 30x the eligible
benefit amount.
Temporal Yes. To beeligible, | Yes. Employed by | N/A
Requirement? | employee must have | same employer for
completed a at least 12 months
probationary period and at least 1,250
not to exceed 3 hours worked over
months, or if no that time.
probationary period,
employed by
employer for at least
3 months.

XIII. Hypothetical Questions and Answers under the MPLA

A. O&A on Eligibility for Leave

Question 1: Is a male employee entitled to eight weeks of parental leave for the birth or adoption
of a biological child?

Answer 1: Yes, the law requires that all eligible employees, regardless of sex, have the same

entitlement to parental leave and the same rights under the law.
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Question 2: Is an employee who is unmarried and involved in a same-sex relationship entitled to
eight weeks of parental leave to adopt a child?

Answer 2: Yes, an eligible employee is entitled to eight weeks of parental leave for the adoption
of a child regardless of sex, gender identity, sexual orientation, or marital status.

Question 3: Employer has a parental leave policy that provides eight weeks of leave to female
employees only. Does a non-binary employee have a right to leave upon the birth or adoption of
their child?

Answer 3: Yes. The MPLA was amended in 2015 to provide eight weeks of parental leave to all
employees, regardless of the sex or gender identity. The employer should update its policy to
conform with the MPLA.

Question 4: Employer has a parental leave policy that provides sixteen weeks of leave to only
employees who identify as female. Does a transgender employee have the right to sixteen weeks
of leave upon the birth or adoption of their child?

Answer 4: Yes. Providing leave in excess of the eight weeks required by the MPLA to only
employees who identify as female, would constitute discrimination based on gender identity in
violation of M.G.L. c. 151B. The employer should update its policy to conform with the MPLA.

Question 5: May an employee take eight weeks of parental leave if they are not the primary
caretaker of the child?

Answer 5: Yes, there is no requirement that the employee be the primary caretaker of the child.

Question 6: May an employer require verification of marital status before approving a request for
parental leave?

Answer 6: No, marital status has no bearing on the leave entitlement.

Question 7: An employee has a child in January and takes eight weeks of leave. In June of the
same year, the employee adopts a second child. Is the employee entitled to eight more weeks of
leave?

Answer 7: Yes. The MPLA allows eight weeks of leave each time the employee gives birth or
adopts a child.

Question 8: Employee is eligible for paid family leave under the MA Paid Family and Medical
Leave law (PFML) and the MPLA. Employee gives birth to twins and requests sixteen weeks of
leave, on the grounds that she has given birth twice. Must the employer give her the sixteen weeks?

Answer 8: Yes. An employee who gives birth to twins has given birth to two children and is
entitled to eight weeks of unpaid leave for each child under the MPLA. In this instance, PFML
will run concurrently with the employee’s MPLA leave, so the employee will have twelve weeks
of paid leave under PFML and then four weeks of subsequent unpaid leave under the MPLA.
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Question 9: Employee adopts two babies at the same time. They request sixteen weeks of leave,
on the grounds that they have adopted two children. Must their employer give them the sixteen
weeks?

Answer 9: Yes, the eligible employee is entitled to sixteen weeks. The MPLA treats multiple
adoptions the same as multiple births.

Question 10: Employee adopts an adult of 21 years of age who has a mental disability. Is the
employee entitled to MPLA leave?

Answer 10: Yes. The MPLA applies to adoption of a child under the age of 23 if the child has a
physical or mental disability.

Question 11: A couple in which both individuals work for the same employer is adopting a baby.
How much MPLA leave is each individual entitled to take?

Answer 11: Since both individuals work for the same employer, they are entitled to only eight
weeks of leave between the two of them under the MPLA.

Question 12: An employee, the Chief Technology Officer of the company, requests parental leave
because their spouse will be giving birth. Employer denies the leave, on the grounds that the
employee’s absence and restoration following leave would cause undue hardship to the business.
Has the employer complied with the MPLA?

Answer 12: No. If the employee meets the eligibility requirements for the MPLA, they are entitled
to take parental leave and be restored to the same or similar position, even if granting leave and
restoring them to their position would cause hardship to the employer. Undue hardship is not a
defense under the MPLA.

Question 13: Employer’s Collective Bargaining Agreement provides for six weeks of parental
leave only. Is the employee entitled to a full eight weeks of MPLA leave, even if granting such
leave to them would violate the terms of the Collective Bargaining Agreement?

Answer 13: Yes. The employer may not avoid the requirements of the MPLA by a Collective
Bargaining Agreement or other contract.

Question 14: An employer’s written policy is to permit employees to take a parental leave after
one year of employment. Has the employer done anything wrong?

Answer 14: Yes, this policy is inconsistent with the MPLA which requires employers to provide
certain employees a parental leave after a probationary period, not to exceed three months.

Question 15: The employer’s employee handbook provides that employees are not eligible for any
benefits prior to completing a six-month probationary period. The employee requests to begin
parental leave four months after the start of their employment. Are they entitled to the leave?

Answer 15: Yes. An employee is eligible for parental leave once they have completed an initial
probationary period set by their employer which cannot exceed three months, or once they have
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completed three months of employment. MPLA leave is not a benefit that the employer can
withhold as a matter of policy or otherwise.

Question 16: An employee who works 25 hours per week is considered a part-time employee under
the employer’s handbook and is not eligible for the benefits given to full-time employees. Is the
employee eligible for MPLA leave?

Answer 16: No. Absent other factors tending to show full-time status, the employee would be
considered a “part-time” employee, and therefore would not be eligible for MPLA leave. The
employee may be entitled to leave under the federal Family and Medical Leave Act (FMLA),
however, or if employer provides leaves to part-time employees for other reasons.

B. O&A on When Parental Leave May be Taken

Question 17: An employee schedules parental leave to begin before the expected due date of a
birth. Does the period before the due date count as parental leave under the MPLA?

Answer 17: Yes, if the leave is scheduled to begin close to the due date or adoption date in order
to prepare for the birth or adoption.

Question 18: An employee informs her employer that she is pregnant, that she expects to deliver
the baby in June, and that she plans to return to work following her leave. The baby is delivered
prematurely, in May. Is the employee entitled to take her parental leave early?

Answer 18: Yes. The MPLA requires the employee to give two weeks’ notice of her “anticipated
date of departure and intention to return.” The employee has satisfied this requirement; therefore,
she is entitled to the leave.

Question 19: An employee who is adopting a child that is sixteen years old is asking for
intermittent MPLA leave to make court appearances and other preparations for the adoption. They
are asking for a total of forty days off, spread out over six months. Does the employer have to
grant that leave?

Answer 19: Yes, the MPLA leave can be an intermittent leave.

Question 20: Is a foster parent who intends to adopt the child entitled to unpaid leave under the
MPLA?

Answer 20: Yes. M.G.L. c. 149, § 105D specifically covers employees who intend to adopt.

Question 21: Employee develops a medical condition related to pregnancy prior to giving birth.
Employee is hospitalized for three weeks under doctor’s orders until the condition resolves, at
which point the employee is able to return to work and does return to work. Would the three-week
leave come under the MPLA?

Answer 21: No. The three-week leave for the medical condition would not count as MPLA leave
because it is not “for the purpose of giving birth,” which means preparing for childbirth, childbirth
itself, participating in childbirth, and/or caring for a newborn. The employee may be entitled to
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leave under the Paid Family and Medical Leave law (PFML), the Family Medical Leave Act
(FMLA), or under the employer’s sick leave or disability policy. In addition, the employee may
be entitled to leave for the medical condition as a reasonable accommodation under the Pregnant
Workers Fairness Act, M.G.L. c. 151B, or the Americans with Disabilities Act, as amended, if the
medical condition constitutes a disability under state or federal law. The employee would still be
entitled to eight weeks of parental leave under the MPLA at the time the child is born.

Question 22: A female employee has a knee operation in January. She takes twelve weeks of
leave, which is designated by employer as FMLA leave. She gives birth to a baby in June of that
year and requests an additional leave of absence as parental leave. Employer denies her request
for leave, on the grounds that she has used up her total family and/or medical leave entitlement for
the year. Has the employer done anything wrong?

Answer 22: Yes. The employee is entitled to eight weeks of leave under the MPLA. The twelve
weeks taken under the FMLA for the knee operation did not count as MPLA leave, since it was
not for the purpose of giving birth or adopting a child.

Question 23: Employee has a baby in January and takes 12 weeks of leave to care for the child,
which is designated by the employer as FMLA leave. At the expiration of the 12 weeks, employee
asks for an additional 8 weeks of parental leave in connection with the same child. Is the employee
entitled to this leave under the MPLA?

Answer 23: No. Employer has already complied with the MPLA’s requirement that the employee
receive up to eight weeks of leave for the purpose of giving birth to a child. In this instance, the
MPLA leave runs concurrently with the FMLA leave.

C. O&A on Emplovee Rights and Prohibited Employer Conduct

Question 24: At the time their leave begins, employee has five weeks of accrued vacation time.
Employee informs their employer that they do not wish to use their accrued vacation concurrently
with their MPLA leave. May the employer require them to use their accrued vacation pay during
their MPLA leave?

Answer 24: No, employers cannot require an employee to use accrued paid vacation or personal
time concurrently with all or part of the parental leave, even if such requirement is imposed upon
similarly situated persons who take leave for other reasons.

Question 25: At the time their leave begins, the employee has accrued sick time. Employee
informs their employer that they do not wish to use their accrued sick time concurrently with their
MPLA leave. May their employer require them to use sick time concurrently with their MPLA
leave?

Answer 25: It depends on the nature of the sick leave. If the sick leave was accrued pursuant to

the Earned Sick Time Statute (“EST statute™), M.G.L. c. 149, § 148C, then the employer may

require the employee to use that sick leave concurrent with their MPLA leave. The employer may

not require the employee to use any sick leave which was not accrued under the EST statute. For

example, if the employee has accrued forty hours of sick leave pursuant to the EST statute, but
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pursuant to the employer’s policy, has accrued an additional eighty hours of sick leave, the
employee will be required to use forty hours of sick leave concurrent with their MPLA leave and
may use eighty hours of sick leave after the MPLA leave, provided that the employee qualifies for
the sick leave under the employer’s policy.

Question 26: Prior to an employee’s parental leave, the employee received dental insurance
through the employer, as did all other employees. During the leave, the employer eliminated dental
insurance for all employees. Is the employee entitled to dental insurance upon their return from
leave?

Answer 26: No, because the employee would have lost the dental insurance even if they had not
taken leave.

Question 26: Employer grants a bonus to all employees who have worked for one year. At the
time their MPLA leave commences, the employee has worked ten months. Must employer grant
them the bonus upon their return from leave?

Answer 26: No. The employer need not count the two months of parental leave in computation of
months of service for the purposes of the bonus unless it is the employer’s practice to count such
time for employees who take other types of leaves. In addition, employee may be eligible for the
bonus, upon completion of two months of service following their return from leave, if similarly
situated employees are also deemed eligible for the bonus.

Question 27: Prior to an employee’s leave, they are eligible for participation in the Company 401K
Plan. Upon return from their leave, the employer no longer permits them to participate in the Plan
on the grounds that there has been a break in employee’s service. Has the employer violated the
MPLA?

Answer 27: Yes. Parental leave may not affect the employee’s right to participate in programs for
which the employee was eligible at the date of their leave.

Question 28: An employee informs their employer that they intend to take MPLA leave on June 1
for eight weeks. After eight weeks, when the employee tries to return to work, the employer denies
restoration because the employee never explicitly said they intended to return. Has the employer
violated the MPLA?

Answer 28: Yes. The employee implicitly confirmed their intent to return when they characterized
their departure as a leave and limited that leave to eight weeks.

Question 29: Prior to an employee’s leave, the employee was a Vice President. Upon return from
their leave, they were transferred to a position with the same pay, but which was not considered
an officer-level position, and which had a lower grade level. No other officer-level employees
were similarly transferred. Has the employer complied with the MPLA?

Answer 29: No, because the new position does not have the same status as the prior position, unless
the employer can prove that it would have transferred the employee even if the employee had not
taken a leave.

30
MCAD Guidelines on Parental Leave Return to TOC
Issued: [INSERT DATE]



Question 30: Prior to an employee’s leave, the employee was a secretary, working the day shift, at
a location fifteen minutes from their home. Upon return from leave, the employee was reinstated
as a clerk, working the night shift, and was transferred to a location one and one-half hours from
their home. No other employees were similarly transferred. Has the employer complied with the
MPLA?

Answer 31: No. The two positions are not “similar,” because of the significant difference in their
respective duties, schedule, and commute.

Question 32: Prior to the employee’s leave, the employee was a full-time shipping clerk who
worked the day shift. Prior to their return from leave, the employee requests that they be reinstated
to a part-time shipping clerk position on an evening shift, which also has a slightly higher rate of
pay. Employer offers to reinstate employee to their previous position. Has the employer complied
with the MPLA?

Answer 32: Yes. The MPLA does not require an employer to return an employee to a part-time
position, or to a position with greater pay or benefits. The employer is required only to return the
employee to the same or similar position.

Question 33: While the employee is on leave, the employer decides to eliminate their position for
operational reasons. Employer’s decision is not in any way linked to employee’s pregnancy or
need for parental leave. Is employee entitled to reinstatement?

Answer 33: The employee would not be entitled to reinstatement if the employer can show that
that it eliminated the employee’s entire department (or other employees similarly situated as the
employee) as part of an operational change.

Question 34: While the employee is on leave, the employer discovers that the employee has been
embezzling money from the company and decides to terminate the employee. The employer’s
decision is not in any way linked to employee’s parental leave. Is the employee entitled to
reinstatement?

Answer 34: No, the employee would not be entitled to reinstatement if the employer can show that
it would have terminated the employee even if the employee had not taken the parental leave
because of the embezzlement.

Question 35: Employer’s parental leave policy provides ten weeks of parental leave. An employee
takes ten weeks of leave. May the employer deny job restoration on the grounds that the employee
has taken more than eight weeks of leave without violating the MPLA?

Answer 35: No. If the employer agrees to provide parental leave for longer than eight weeks, the
employer must reinstate the employee at the end of the extended leave unless before the leave it
clearly informed the employee in writing that taking longer than eight weeks of leave shall result
in the denial of reinstatement or the loss of other rights and benefits.
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Question 36: During a job interview, an applicant informs the employer that she is pregnant. The
employer chooses not to hire her, on the grounds that the employer does not want to have to grant

parental leave. Has the employer done anything wrong?

Answer 36: Yes. The employer may not consider the employee’s pregnancy, or potential need for
leave, in hiring decisions since doing so would constitute sex discrimination under M.G.L. c. 151B.
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A B | C | D E F [ | |
| 1| Bill Number Bill Title Primary sponsor Related bills Summary Citations Position _ Priority Comment

HD374 An Act promoting fair housing by Rep. Christine Barber ~ SD496 - An Act promoting fair  Amends GL 1518:4 (Discrimination) to prohibit a local or state administrative, legislative or regulatory body or instrumentality to MGL 1518:4 Oppose  High  Prohibits "discriminatory land use practices." Creates new
preventing discrimination against o) housing by preventing engage in a discriminatory land use; defines discriminatory land use to include any action the purpose or effect of which would subsection in Chapter 1518 section 4 that would have the
affordable housing discrimination against affordable limit or exclude certain categories of persons; provides defenses for governmental entities against claims of discriminatory Commission scrutinizing complicated land use decisions well outside

housing effect; sets procedural rules for enforcement actions. the scope of typical housing cases and involving myriad jurisdictional
questions (zoning, affordable housing, municipal budgeting
authority, etc.) Allows filing but does not require it. To the extent
that Chapter 1518 already covers the subject matter this is
duplicative, and to the extent that it expands the subject matter,
these investigations would be overly burdensome for the MCAD and
outside of its areas of expertise. Refile - Failed in Committee last

|2 | session.

HD509 An Act providing increased protections  Rep. Michael Includes height as a category protected from unlawful discrimination and hate crimes; prohibits the filming or photography of ~ MGL 1518:4, MGL1518:3, ~ Oppose ~ High  Makes height a protected class in Chapters 22C, 71, 76, 1518, 265,
from harassment and discrimination on  Kushmerek (D) persons with disability for the purposes of harassment and imposes a $500 fine or three month jail sentence. MGL 22C:32, MGL 265:39, and 272. Requires MCAD to draft regulations, formulate policies or
the basis of height MGL 265, MGL 266:127A, make recommendations with respect to the addition of height to all

MGL 269:14A, MGL 269, MGL chapters listed above. The Commission has no position on the
272:98, MGL 272:92A, MGL addition of height as a protected category in the laws it does not
272, MGL 71:89, MGL enforce but opposes a mandate to formulate policy with respect to
:128, MGL those laws. The Commission continues to oppose adding height as a
protected class to Chapter 1518 where height already covered with
respect to disability and can intersect with sex and other protected
categories; moreover, enforcing the law with respect to height
within broad range of average human height would present myriad
difficulties with enforcement and evidence necessary to prove
13| discrimination. Refile - Failed in Committee last session.

HD778 An Act relative to preventing Rep. Josh S. Cutler (D) Amends GL 151B:4 relative to unlawful discrimination to prohibit hospitals, medical providers, or other public or private entities MGL1518:4,MGL151B:1  Oppose  Medium Would require the MCAD to examine evidence of medical triaging
discrimination against persons with from withholding or de-prioritizing life-saving care or other treatment due to an individual's perceived quality of life stemming and other decision-making done under high pressure, which is
disabilities in the provision of health from a disability or chronic condition or due to any metric where disability or chronic condition is used to calculate the value of a outside of the MCAD's subject matter expertise; as a case in point,
care life; prohibits hospitals or medical providers from conditioning the provision of care on a patient having a "do not resuscitate” requires the secretary of health and human services to promulgate

order or similar directive; directs EOHHS to develop regulations enforcing this act within 60 days of passage. regulations although jurisdiction for enforcement is under MCAD.
| 4| Refile - Failed in Committee last session.

HD881 An Act to establish the Office of Elder  Rep. Josh S. Cutler (D)  SD924 - An Act to establish the MGL 30A, MGL 4:7, MGL66, Amend  Medium Amend to add reference to MCAD for discrimination complaint

15 | Advocate Office of Elder Advocate MGL 6A:16R filing; evaluate treble damages requirement.
HD1022 An Act enhancing child safety Rep. James J. 0'Day (D) Adds a new Section 127Q to GL Chapter 111 (Public Health) requiring landlords to inform tenants of a right to have window ~ MGL111 Amend  Medium Amend to add MCAD as enforcers for discrimination. Refile - Failed
guards installed at no cost on windows higher than six feet off the ground in a person under age 10; establishes a fine for in Committee last session.
| 6 | discrimination against said renters.

HD1300 An Act strengthening sexual harassment Rep. Alyson Sullivan (R) Amends GL 161B:4 (unlawful discrimination: unlawful practices) by defining retaliation against an employee alleging sexual MGL 1518:4 Amend  Medium Replaces section 4(16A) and also prohibits confidentiality and
and discrimination policies in the harassment, or discrimination based on sex, gender identity or sexual orientation, or retaliating against an employee for nondisclosure provisions. Should consider amendments allowing for
commonwealth cooperating in investigations of such discrimination, as an illegal action; additionally bans requiring employees to enter into victims to choose nondisclosure/ confidentiality and refining

i eor i i provisions, restrictions against reporting or participating in language to avoid overbreadh. Refile - Failed in Committee last
investigations alleging sexual harassment or discrimination, or waiver of their rights or remedies, as a condition of employment, session.
17| promotion, compensation or receipt of benefits.

HD1377 An Act concerning nondisclosure Rep. Alyson Sullivan (R) Amends GL 1518 (Prohibition against discrimination) to prohibit a settlement agreement or a provision within a settlement MGL 1518, MGL 6:178C Amend  Medium Adds new section 11 to 1518 that is all about nondisclosure
agreements relative to sexual agreement that prevents the disclosure of information related to certain enumerated legal claims filed in a civil action or a public employers would be p from settling
harassment and discrimination complaint filed in an administrative action. sex harassment claims. Some victims might prefer to have these

| 8 | provisions. Refile - Failed in Committee last session.
HD1512 An Act relative to the misrepresentation Rep. Kimberly Establishes a new GL 272:98A 1/2 regulating the presence of service dogs in places of business; directs the Massachusetts office MGL 272 Oppose  High  Would have a chilling effect on persons who use service animals in
of a service animal Ferguson (R) on disability to prepare decals for businesses which states that service dogs are welcome, and that misrepresentation of a dog as places of public accommodation and removes protections. Refile -
aservice dog is a violation of Massachusetts law; directs the office on disability to develop training and guidelines for law Failed in Committee last week.
enforcement and animal control personnel regarding implementation and enforcement of bans on misrepresenting a pet as a
service dog; defines misrepresenting a pet dog as a service dog as a civil infraction; imposes 30 hours of community service with
organizations that serve disabled individuals, as well as a fine up to $500 for intentionally misrepresenting a pet dog as a service
animal; increases penalties for second and subsequent offenses; permits police officers to question people accompanying dogs
to determine if they are service dogs; establishes a presumption that the dog is not a service animal when the person refuses to
answer; implements provisions related to enforcement, payment of citations and hearings for nonpayment.
9
| |Hp1ss3 An Act relative to fair investment Rep. Tram Nguyen (D) SD1142 - An Act relative to fair MGL 151F, MGL 151G:4, MGL Oppose  Medium  Circumvents MCAD jurisdiction and requires agency to expend
practices investment practices 151G, MGL 6:56 resources drafting guidelines, a duplicate of SD1142. Likely a refile
| 10| but not noted in Instatrac.
HD2071 An Act establishing a transportation  Rep. Frank A. Moran MGL110G, MGL118:70,  Amend  Medium Duplicate of SD1162. Adds TNCs to sexual harassment section 3A

network driver bill of rights ©)

MGL 118E, MGL 148C, MGL
149:105D, MGL 149:27C,
MGL 149, MGL 150A:6, MGL
150F, MGL 151:7b, MGL
151:1, MGL 151:15, MGL 151,
MGL 151A:1, MGL 151A:62A,
MGL 151A:2, MGL 151A:4A,
MGL 151A:14, MGL 151B:1,
MGL 151B:4, MGL 151B:18B,
MGL 151B:1D, MGL 1518B:3,
MGL 151B:5, MGL 151B:9A,
MGL 151B:19, MGL 151B,
MGL 152:1, MGL 152:24,
MGL 152:25A, MGL 152:43,
MGL 152A:1, MGL 152A, MGL
159A:1, MGL 159A, MGL
159A1:3, MGL 159A1:4, MGL

MGL 15D:17, MGL 16183,
MGL 175M:1, MGL 175M,
MGL 23:9R, MGL 25:23, MGL
276, MGL 30A:fourteen, MGL
30A, MGL 4:7, MGL 66

and thus gives TNDs have sexual harassment protections;
Amendments could improve drafting; ie., adding TNC and TND to
definitions of employer and employee respectively.
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HD2527

| |HD2ses

HD2946

HD3021

| |Wp3215

| |HD3239

| |HD3786

| |HD3sa7

SD252

SD308

| |sp376

SD392

An Act to relative to increasing
opportunities for employment in
professional licensure

An Act to establish psychological
workplace safety

An Act ensuring uniformity in education
discrimination complaint procedures

An Act relative to creating the
massachusetts against discrimination
fund

An Act increasing fair housing
protections for victims of abusive
behavior

An Act relative to employment
protections for victims of abusive
behavior

An Act to end housing discrimination in
the Commonwealth

An Act removing barriers to justice in
the workplace

An Act to protect unpaid interns,
volunteers, and independent
contractors from sexual harassment
and other forms of discrimination

An Act relative to preventing
discrimination against persons with
disabilities in the provision of health
care

An Act promoting equality and respect
in the legislature

An Act prohibiting body size
discrimination

c
Rep. David LeBoeuf (D)

Rep. Jessica Giannino
(]

Rep. Carlos Gonzalez
(D)

Rep. Carlos Gonzalez
(]

Rep. Jay D. Livingstone
(D)

Rep. Jay D. Livingstone
(0)

Rep. Adrian Madaro  SD2034 - An Act to end housing
) discrimination in the
Commonwealth

Rep. Mike Connolly (D)

Sen. Joan B. Lovely (D)

Sen. Adam Gomez (D)

Sen. Rebecca Rausch
(D)

Sen. Rebecca Rausch
(0)

Rewrites GL 6:172N governing professional licensure and criminal convictions to expand professional opportunities for those
with a prior conviction; prohibits licensing authorities from automatically barring an individual from a professional license based
on a criminal record, instead requiring consideration of an applicant's specific circumstances; limits consideration by licensing
authorities of various less serious offenses, or offenses which occurred while the applicant was a minor; allows licensing
authorities to deny applications when an applicant's criminal record directly relates to the duties and responsibilities of the
profession, or in the interest of protecting the public; establishes processes whereby applicants can petition the licensing
authority to determine whether their criminal record is disqualifying, and can appeal a decision of the licensing authority;
requires licensing authorities to file annual reports with the division of professional licensure on their rejection of applications
due to an applicant's criminal record; establishes a commission on background record requirements for professional licensure
responsible for advising licensing authorities; amends various sections of GL Chapter 112 (Professional licensure) to implement

these changes.

Amends GL 151C:3 (MCAD: Unfair Practices by Educational Institutions) to: (1) give the Attorney General the authority to file
complaints; (2) allow the Commission to appoint hearing officers to hold public hearings; (3) remove the requirement that a
complaint must be brought within one year after the alleged unfair educational practice was committed; (4) give the
Commission the ability to take action under GL 1518:5; (5) require the Commission to issue an intermediate report to which the
parties may file exceptions to the findings of fact and conclusions.

Adds new section to GL10 the

Against Di

Fund to be used by the commission against

discrimination to offset costs associated with its investigation, prosecution and adjudication of claims of unlawful discrimination,
and to assist with its training of public and private entities and individuals to prevent and remediate unlawful discrimination;
establishes sources of revenue for said Fund, including a voluntary contribution of all or part of any refund to which a taxpayer is

entitled.

Amends GL 1518 (Unlawful Discrimination) to establish status as a victim of abuse as a protected class; requires employers to
provide reasonable accommodations and outlines how and what documentation may be requested; amends GL 149:52E to
introduce similar measures related to taking of leave by employees and prospective employees.

Amends GL 1518 (Discrimination) to include persons who perform unpaid work (apprentices, trainees, unpaid interns,

and i and their

as persons protected by employment discrimination laws.

Amends GL 151B:4 relative to unlawful discrimination to prohibit hospitals, medical providers, or other public or private entities
from withholding or de-prioritizing life-saving care or other treatment due to an individual's perceived quality of life stemming
from a disability or chronic condition or due to any metric where disability or chronic condition is used to calculate the value of a
life; prohibits hospitals or medical providers from conditioning the provision of care on a patient having a "do not resuscitate”
order or similar directive; directs EOHHS to develop regulations enforcing this act within 60 days of passage.

Adds new Chapter 23N to the General Laws entitled, ‘Commission on Workplace Harassment and Sexual Assault in the
Legislature;' places the Commission within the Executive Office of Administration and Finance, but not subject to its control;

authorizes the Commission to respond to claims and i

and report on

of workplace and sexual

assault i the legislature; establishes the qualifications and terms of the nine members of the Commission; grants the
Commission all powers necessary and convenient to carry out its purposes; enumerates several such powers; states the

authorizes the C

of the Ce

to appoint a general counsel and describes his duties; establishes

procedures for the receipt and review of claims; provides whistle-blower protections; requires the Commission to conduct an
annual survey of all employees and interns of the General Court; requires an annual report; requires the Commission to develop,

in jt ion with the Ce

against Di

model workplace embarrassment policies and training

programs. NOTE: While largely a refile of SB2318 from the 2017-2018 session, some changes have been made to the definitions

of terms and the composition of the Commission.

Prohibits discrimination in public and charter schools based on height and weight; amends GL 1518, 151C and 272 (anti-
discrimination) to prohibit discrimination based on height or weight unless for the purposes of compliance with any state,

federal, or industry safety standard.

MGL112:18, MGL 112:238, Neutral  Medium
MGL 112:235, MGL 112:45,
MGL 112:45A, MGL 112:458,
MGL 112:51, MGL 112:55,
MGL 112:608, MGL 112:68,
MGL 112:73H, MGL 112:74,
MGL 112:74A, MGL 112:768,
MGL 112:84, MGL 112:87TT,
MGL 112:87XX, MGL 112:93,
MGL 112:101, MGL 112:119,
MGL 112:136, MGL 112:144,
MGL 112:144A, MGL 112:152,
MGL 112:169, MGL 112:197,
MGL 112:203, MGL 112:205,
MGL 112:213, MGL 112:222,
MGL 112:229, MGL 112:231,
MGL 112:253, MGL 112:260,
MGL 112:269, MGL 112:2,
MGL 112, MGL 151B:4, MGL
266, MGL 267:1, MGL 6:172,
MGL 6

MGL 149

Amend Medium

MGL 151B:5, MGL 151C:3,
MGL 30A

Support  High

MGL 10:35TTT, MGL 10, MGL
1518:3, MGL 1518, MGL
29:34, MGL 62:60, MGL 62,
MGL 62C:5

Support  High

MGL 151B:4, MGL 151B:9, Amend Medium
MGL 151B:1, MGL 209A, MGL
258E:1, MGL 265:43, MGL

265:26, MGL 265

MGL 149:52E, MGL 1518:1,
MGL 1518:4, MGL 209A, MGL
258E:1, MGL 258E, MGL
265:43, MGL 265:26, MGL
265

MGL 112:87AAA, MGL
112:8755, MGL 112, MGL
13:55, MGL 13, MGL 1518,
MGL 6A

Neutral Medium

Support  High

MGL 1518:5 Oppose  High

MGL 151B:1, MGL 151B:4 Amend Medium

MGL151B:4, MGL151B:1  Oppose  Medium

Medium

MGL 124, MGL 150, MGL
233:204, MGL 23M, MGL
23N:2, MGL 23N, MGL 30:42,
MGL 30, MGL 30A, MGL 31,
MGL 66:10

Oppose

MGL 151B:3,
12A, MGL 151C:
MGL 272:98,
MGL 272:92A, MGL 71:89,
MGL 76:12B, MGL 76:5

Oppose  High

Amends chapter 1518 section 4(9) with detailed prohibitions on
refusing to hire based on criminal history; requires individualized
assessment of many factors including age, seriousness of offense,
etc. Refile - Failed in Committee last session.

Anti workplace bullying statute that includes harassment provisions
in 1518. Amend to clarify what would happen to unlawful
discrimination-related bullying.

An MCAD Bill

MCAD Bill

Creates protected class status for victims of abusive behavior in the
context of mortgage lending and housing; drafting issues with terms
defined in amendments to section 1 of Chapter 151B but not used in
other sections. Likely a refiled that failed in committee last session.

Duplicate of SD1238. Creates protected class status for victims of
abusive behavior in the context of mortgage lending and housing;
drafting issues with terms defined in amendments to section 1 of
Chapter 1518 but not used in other sections. Likely a refiled that
failed in committee last session.

Duplicate of $D2034. Bill from the Suffolk housing tester program.
Adds referrals to Board of Real Estate Brokers and Salesmen (BREBS)
by AGO. Makes referrals by Commission, AGO and other fair housing
agencies mandatory after final findings. Bill mandates fair housing
law training or diversity and inclusion in real estate and authorizes
the Commission to review and approve curriculum at its discretion.
The bill additionally creates a commission with a seat for the MCAD
that willin part develop professional standards of practice for real
estate brokers and salesmen to ensure compliance with anti-
discrimination statutes. The Commission supports increased
accountability for real estate brokers to help combat housing
discrimination.

Changes statute of limitations to 3 years under 1518

Commission opposes modifying the definitions of employee and
employer to include all unpaid work. Commission is neutral on
targeted protections related to training programs and harassment in
the workplace.

Refile - Failed in Committee last session.

Requires the Commission to analyze medical treatment decisions
outside of its area of expertise; Duplicate of HD778.

Creates stand alone commission on harassment and sexual assault in
the Legislature and requires ion of investigati
within 6 months; the Commission already performs the role created;
the bill does require notice to complainants of the right to file with
Commission, EEOC, etc.; bill creates duplication with Chapter 1518
i-retaliati isions; requires Commission to assist in creating
model workplace harassment policies for the Legislature.
Refile - Failed in Committee last session.

Commission continues to oppose to adding height and weight as
protected classes to 1518 where both are already covered with
respect to disability and can intersect with sex and other protected
categories. Enforcing the law with respect to height and weight
would present myriad difficulties with enforcement and evidence
necessary to prove discrimination. Refile Failed in committee last
session.




B C D E F G | H |
5D401 An Act relative to preventing Amends GL 151B:4 relative to unlawful discrimination to prohibit hospitals, medical providers, or other public or private entities MGL 1518:4, MGL 1518:1 _ Oppose  Medium _Bill requires the Commission to analyze medical treatment decisions
discrimination against persons with from withholding or de-prioritizing life-saving care or other treatment due to an individual's perceived quality of life stemming outside of its area of expertise; Duplicate of HD778 and SD308.
disabilities in the provision of health from a disability or chronic condition or due to any metric where disability or chronic condition is used to calculate the value of a
care life; prohibits hospitals or medical providers from conditioning the provision of care on a patient having a "do not resuscitate”
| 24| order or similar directive; directs EOHHS to develop regulations enforcing this act within 60 days of passage.
sD496 An Act promoting fair housing by Sen. Julian A. Cyr (D) HD 374 - An Act promoting fair  Amends GL 1518:4 (Discrimination) to prohibit a local or state administrative, legislative or regulatory body or instrumentality to MGL 1518:4 Oppose  High  Prohibits "discriminatory land use practices." Creates new
preventing discrimination against housing by preventing engage in a discriminatory land use; defines discriminatory land use to include any action the purpose or effect of which would subsection in Chapter 1518 section 4 that would have the
affordable housing discrimination against affordable limit or exclude certain categories of persons; provides defenses for governmental entities against claims of discriminatory Commission scrutinizing complicated land use decisions well outside
housing effect; sets procedural rules for enforcement actions. the scope of typical housing cases and involving myriad jurisdictional
questions (zoning, affordable housing, municipal budgeting
authority, etc.) Allows filing but does not require it. To the extent
that Chapter 1518 already covers the subject matter this is
duplicative, and to the extent that it expands the subject matter,
these investigations would be overly burdensome for the MCAD and
outside of its areas of expertise. Grants longer SOL for these types
of housing cases if bypassing the MCAD (3 years v. 1 year in section 9
| 25 | of Chapter 1518. Duplicate of HD374
sDs29 An Act relative to protecting veterans  Sen. Michael F. Rush Amends GL 272:98A (Dog Guides) to add veterans to the classes of persons entitled to enter public places and accommodations MGL 134, MGL 272:98A, MGL Amend ~ Medium Al physical and mental disability should be included in section 98A
| 26 | ) with such guides. 272:92A, MGL 272:98 not just 'veterans'. Refile failed in Committee last session.
sD924 An Act to establish the Office of Elder  Sen. Jake Oliveira (D) MGL 30A, MGL 4:7, MGL66, Amend  Medium Amend to add reference to MCAD for discrimination complaint
| 27| Advocate MGL 6A:16R filing; evaluate treble damages requirement. Duplicate of HD881
sD1142 An Act relative to fair investment Sen. Cindy Friedman MGL 151F, MGL 151G:4, MGL Oppose  Medium  Circumvents MCAD jurisdiction and requires agency to expend
| 28 | practices ) 151G, MGL 6:56 resources drafting guidelines, a duplicate of HD1852
sp1162 An Act establishing collective bargaining Sen. Jason M. Lewis (D) MGL110G, MGL1186:70,  Amend  Medium Duplicate of HD2071; Adds TNCs to sexual harassment section 3A
rights for TNC drivers MGL 118E, MGL 148C, MGL and thus gives TNDs have sexual harassment protections;
149:105D, MGL 149:27C, Amendments could improve drafting; ie., adding TNC and TND to
MGL 149, MGL 150A:6, MGL definitions of employer and employee respectively.
150F, MGL 151:7b, MGL
151:1, MGL 151:15, MGL 151,
MGL 151A:1, MGL 151A:62A,
MGL 151A:2, MGL 151A:4A,
MGL 151A:14, MGL 151B:1,
MGL 1518:4, MGL 1518:18,
MGL 151B:1D, MGL 1518:3,
MGL 1518:5, MGL 1518:9A,
MGL 151B:19, MGL 1518,
MGL 152:1, MGL 152:24,
MGL 152:25A, MGL 152:43,
MGL 152A:1, MGL 152A, MGL
159A:1, MGL 159A, MGL
159A1:3, MGL 159A1:4, MGL
MGL 15D:17, MGL 1618:3,
MGL 175M:1, MGL 175M,
MGL 23:9R, MGL 25:23, MGL
276, MGL 30A:fourteen, MGL
30A, MGL 4:7, MGL 66
| 29|
sD1238 An Act relative to employment Sen. Cynthia Stone Amends GL 1518 (Unlawful Discrimination) to establish status as a victim of abuse as a protected class; requires employersto  MGL 149:52€, MGL 1518:1, Neutral  Medium Duplicate of HD 3239. Creates protected class status for victims of
protections for victims of abusive Creem (D) provide reasonable accommodations and outlines how and what documentation may be requested; amends GL 149:52E to MGL 151B:4, MGL 209A, MGL abusive behavior in the context of mortgage lending and housing;
behavior introduce similar measures related to taking of leave by employees and prospective employees. 258E:1, MGL 258E, MGL drafting issues with terms defined in amendments to section 1 of
265:43, MGL 265:26, MGL Chapter 1518 but not used in other sections. Likely a refiled that
30| 265 failed in committee last session. [Disregard instatrac summary]
sD1834 An Act protecting all persons witha  Sen. Adam Gomez (D) MGL151B:4, MGL151B:1,  Neutral  Medium Adds criminal history as a protected class; fails to reconcile sections
criminal history from discrimination MGL 1518:3, MGL 151C:2A, 4(9) and 4(9.5).
|31 MGL 272:92A
sD2005 An Act relative to employment Sen. Cynthia Stone Amends GL 1518 (Unlawful Discrimination) to establish status as a victim of abuse as a protected class; requires employersto  MGL149:52€, MGL151B:1, Amend  Medium Duplicate of HD3239 and SD1238. - Creates protected class status for
protections for victims of abusive Creem (D) provide reasonable accommodations and outlines how and what documentation may be requested; amends GL 149:52E to MGL 151B:4, MGL 209A, MGL victims of abusive behavior in the context of employment; drafting
behavior introduce similar measures related to taking of leave by employees and prospective employees. 258E:1, MGL 258E, MGL issues with terms defined but not used
265:43, MGL 265:26, MGL Refile - failed in committee last session.
|32 265
5D2034 An Act to end housing discriminationin Sen. Adam Gomez (D) MGL 112:87AAA, MGL Support  High  Duplicate of HD3786
the Commonwealth 112:8755, MGL 112, MGL Bill from the Suffolk housing tester program. Adds referrals to
13:55, MGL 13, MGL 1518, Board of Real Estate Brokers and Salesmen (BREBS) by AGO. Makes
MGL 6A referrals by Commission, AGO and other fair housing agencies
mandatory after final findings. Bill mandates fair housing law
training or diversity and inclusion in real estate and authorizes the
Commission to review and approve curriculum at ts discretion. The
bill additionally creates a commission with a seat for the MCAD that
willin part develop professional standards of practice for real estate
brokers and salesmen to ensure compliance with anti-discrimination
statutes. The Commission supports increased accountability for real
estate brokers to help combat housing discrimination.
| 33|
sp2222 An Act relative to fair hiring practices  Sen. Mark C. Montigny Amends GL 151B:4, the MCAD statute prohibiting various kinds of discrimination in housing and employment, by adding MGL 1518:4 Oppose  Medium  Potential enforcement questions. Wait to see if it gets out of
) 'unemployed' as a protected class, thereby the discrimination in against those who are currently committee. Adds the unemployed as a protected class as well as
unemployed. The bill also prevents discrimination in employment against those who refuse to disclose their passwords to social prevents discrimination to those who fail to disclose social media
media accounts to the potential or actual employer.(Please note that since the status of being unemployed is not a category password.
| 34] historically recognized as being the subject of discrimination, these provisions might be of dubious constitutionality.) Refiled - Failed in committee last session.
sD2364 An Act relative to fair educational Sen. Ryan Fattman (R) MGL151C:1  Amend  Medium Adds "special medical status” as a protected class to c. 151C and
practices changes jurisdiction to "continued enrollment" throughout.
Amendments should include updating a full st of protected classes
| 35| and statute of limitations.
sD2367 An Act prohibiting injurious operations  Sen. Paul W. Mark (D) MGL 272:98, MGL272:92A  Oppose  Medium  Expands MCAD jurisdiction to claims of physical injury.

or offering services or products that
discriminate against or injure protected
classes
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