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MEMORANDUM OF DECISION ON
PLAINTIFF’S MOTION FOR JUDGMENT ON THE, PLEADINGS

Pursnant to G, L. ¢, 31, § 44, the plaintiff, the City of Springfield (*City” or “Appointing
Authority”), brought this action against the Civil Service Commission (“Commission™} and
Joseph McDowell (“*McDowell™), secking judicial review of the Commission’s decisicon under
G.L.c. 30, § 14, The City challenges the Cormunission”s decision allowing McDowell to appeal
his termination from his position as Deputy Director of Maintenance of the Springfield
Department of Parks, Building and Recreation Management, The action is now befors the Court
o the City’s Motion for Fudgment on the Pleadings. McDowell has eross-moved for Judgment
on the Pleadings, challenging the Comumdssion’s decision to suspend and laser dischargs him
under G. L. o 2684, § 25 end G, L. c. 31, § 50,

For the reasons stated below, the plaintiff's Motion For Judgment on the Pleadimgs i3
DENIED, McDoweil’s Cross-Motion for Judgment on the Pleadings is DENIED, and the
Commisston's deciston is AFFIRMED.

BACKGROUND

The administrative record reflects the following facts. The City hired the defendant

MeDowell in 1987 55 a skilled laborer in its Department of Facilities Management, whizh later

oseph MeDowell,
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became the Department of Parks, Buildings and Recreation. In 1988, MeDowell received a
permanent appointment as a carpenter. There is no dispute between the parties that MeDowell
was a permanent, tenured civil service employee when he worked as a skilled laborer and
carpenter for the City of Springfield from 1989 to 1993, In 1993, McDowell was provisionally
prometed 1o Assistant Deputy Director of Maintenance and was then provisionally prometed 1o
Depury Director of Maintenance,? In this capacity, he was responsible for assigning work to
tradesmen and skilled laborers working in approximately fifty-two city-owned buildings,
MeDoweill also owned “MceDowell and Sons,” a company he had founded in 1994,

On January 25, 2005, MeDowell received a notice of suspension from Patrick Sullivan, as
the Appointing Authority, advising McDowell that he was being suspended for five days, The
City’s investigation had uncovered that MeDowell was using ¢ity property and equipment for his
own personal benefit, and had conducred business for his company, MeDowel! and Sons, during
\r;rq.riciﬁg hours. The Appointing Authority conducted a disciplinary bearing on March 29, 2003,
and on April 7, 2003, McDowell did nottestify. On April 15, 2005, the Appointing Autherity
terminated MeDowell's employment, finding that MeDowell had vialated the personned policy
by using City property and equipment for his own personal benefit and conducting privaie
business on City time, Pursuantto G, L. c. 31, § 43, McDowell filed an appeal with the Civil

Servies Cormmnission, on the grounds that there was o just cause for his dismissal,

? on July 1, 2000, Mcllpwell entered into 2 written copiract with the Clry, which stazed i par:

“If through any cause the Deputy Diractor of Maintenastce fails to timely and properly observe and comply
with any of its obligations under thie Agreersent, the City shall have the right 10 terminate this Agreement
with ar without cause and Depury Director of Malntenance shall have no rights under Civil Service laws or
any colfective bargaining during the cotwrze of this agrzemant
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The Civil Service Commission referred the case to the Division of Administrative
Appeals and on December 18, 2006, a full hearing was held before a Magistrate. The City made
an oral motien to dismiss the appeal, arguing that McDeowell was promotéd to a “provisional”
position and, therefore, had [6st Lis dight to appeal 1o the Commission, impit«: initially denying
the oral motion 1 dismiss; the Mapistrate later recommended a finding that McDowell, by
contract, only had the rights of a “provisional cmployes,” and, therefore, did not have the righe 1o
appeal to the Commission. However, the Commission declined the Magisrate’s xeconimendation
in an Interfin Order issued May 7, 2009, holding that McDowell's amployment contract had not
waived his civil service rights. The Commission conchided that the ferms of the cantractuz]
waiver were uncrforéeable as against public poii‘.c_yﬁ On February 11, 2010, the Comriission
affirmed the Interim Order; declining to follow the Magistrate’s recommendation and c:mc_:iudi:;g
it a provisional employee, such as McDowell, has the right to appeal 1o the Commission wo
contest the fust cause for his discharge under G. L. €. 31, § 41. Tt concluded that » provisionally
appeinted employee, who had previdusly worked in a tenured position, could appeal his
discharge from the provisional position and seek yeinstaterment to his prioy fenured position, The
Cormmission reasoned that this conclusion closely aligned with the legislative intent of the civil
servics law to assure thar emiployees do not lose their terured status withott just cause,

On May 6, 2010, the Conmission issued a final decision on the issue of justcause. It

concluded that the City had reasonable justification for disciplining McDowell, but lacked

¥ The Cormrission stated that it would mun afou) of the leglsiative purpose behind G. L. £, 31, if an empleyes was
permitied Lo waive his future civil service rights by agreement, Furthermore, it emphmxed jis dectsion ndl o
enforce agraements that would give the Appomting Authority “uncliecked discretion to teat an employee as If wishes
withoi the need 1o justly ks actions.”
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reasonable justification to ferminate him.* MeDowell’s wermination was modified to a ninetecn-
month suspension beginning on April 15, 2005, and ending on November 15, 2006, [He was 10
be remstated on November 16, 2006, |

On May 14, 2010, the City filed a Motion for Reconsideration, requesting the
Connmission to consider McDowell’s indictment on April 13, 2007, for illing falee tax rewms.
Fhe City argued that 1t would have suspended McDowell on April 13, 2007 - the day of he
indictment - under G. L. ¢. 268A, § 25.° Subsequently, the City would have terminates him on
November 27,2007, pursuant to G, L. ¢. 31, § 50 On March 24, 2011, the Conuniss.on jssued
an order allowing the City’s motion in part. It concluded that the City was justified in
suspending McDowell for his “misconduct in office,” because “ihe false income returns in
guestion related to MeDowell’s business, MeDowell and Sons, and covered a five-year perlod of
(e, dvring which . , . he was simultancously employed by the City.” The Commissicn
modified MeDtowell's termination to 2 sbe-month suspension and his reinstatement was lindted

to the eightesn-month period from October 16, 2005 1o April 13, 2007, Because the C:ty would

* The Commission agreed that McDowelt had engagad In misconduct by (1) using a Cliy-owned fax machine on ar
legst two oecasions for maters related wo s private business; (2) asking z City employee io provide prolessionsl
advice during City time on maters refated 1 his private business; (3) compiling and/or reviewing proposals and
prices refated o his private business.

* cioneral Laws o, 2684, § 25, suttos
*An officer or employes of 2 county, clly, towm or diskrigt, or of any depariment, beard, commlssion or
agency thereof may, diving =iy perfod such officor or employee is undey indictment for missondut i suck
office . . .be suspended by the appointing authority, whether or not such gppoinlment was subjocs o
appoval In any mamer,”

5 Geperal Laws c. 31, § 50, states, “[No] person [shall] be appolated to or employed in any {sivil service] position
within one year after his cenviction of any erfme .. . . The appointing authovity hos discretion 1o sppoint ot enploy
within the one-year periad a pevson conviced of an offense Huted in G 1. ¢, 31, § 50

4
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have terminated him upon hig guilty plea to the felony charges, bis termination was considered
effective Novamber 27, 2007,

DISCUSSTON
L. The City’s Motion

fidicial review of the Commission’s decision is governed by &, L. ¢ 304, §14. In
.r&viﬁﬁ;ving a statutory interpretation by the Commission, “Jthe court] must apply all ratlonal
presumptions in favor of the validity of the administiative action and not declare it void unless its
provisions cannot by any reasonable construction be interpreted in harmouy with th-e. legisiative
mandate,” Middleborough v, Housing Appéals Comin,, 449 Mass, 514, 524 (2007). Asa general
tule, in reviewing the interpretation of a _St;?itufﬁ by an administrative body, & court shal. give due
weight to the experience, technical competerice and speclalized knowledge of the agenzy.” [ S,
Jeyezes v. Massachusetts Copm'n Against Discrimination, 351 Mass. 594, 600 (1984).. The
perty appealing from an administative decision has the burden of proving its invalidity. Brackers
v, Civil Serv. Comm'n, 447 Miss. 233, 242 (2008). General Laws ¢. 304, § 14 (7), parmits the
‘Commission's decision 1o be set aside if based ppon.an error of law.

The City challenges the Commission’s decision allowing McDowell to appeal his
discharge to the Cormmission. The City asserts that this constituted an error of law because
MceDowell, as a provisional civil service employee, was not protected by G. L. c. 31, §4%, and
fhus, could be discharged at any tirie without nevice or 4 hearing, The Commissior res:s its
decision on G. L. &. 31, § 41, which govems the discharge, removal, or suspension of tenured
eivil service employees. [t acknowledges that MeDowell’s promotion to Assistant Depity

Direetor of Maintenznce was a provisional appointment, The Commission, howaver, interprets
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§ 41 o include provisional employees who could claim tenured status ina previously held civil

_ servics position. Because McDowell had clainied tenured starus as a laborer and raxpenter, and
“sutfered the loss of rights atributable 1o [this] tenired position,” he had the right to bring a just
cause appeal, seeking reinstatemnent to his prior tenured position,

The Conumission has chosen g justifiable interpretation of the civil service law Jor which
this court mmay not substituie i1s judgment, By its express terms, G. L. ¢. 31, § 41, exwends due
process protection only to tenured employees. Although MeDowell was working as a provisional
service employes at the time of his discharge, the parties do not dispute that he had werked as a
tenured ¢ivii service employee in the four years preceding his prometion. In that capacity, he
was entitled to the safeguards of §§ 41 and 43, Moreover, the Conmamnission’s decision is
consistent with the purpose of the civil servics legislation “to free public servants from political
pressure and arbitrary separation but not 1o prevent removal of those whe have proved to be
incompetent oy unworthy 1o continue in public service.” School Comm. of Brockton v. Civil
Serv. Comm'n, 43 Mass. App. Ct. 486, 488 (1597}, Having held that the contractual waiver of
MeDowell’s future civil service rights was unenforceable a3 against public policy, the
Commission intended to preserve McDowell’s right to appeal and prevent any arbitrary
separation. See fd. The Commission’s interpretation of § 41, as applied to MeDowell. is thus
ot lacking in evidentiary support or based upon an error of law,

2. McDowell's Cross-Motion

McDowell brings a Cross-Motion for Judgment on the Pleadings pursuant 1o G, L. c.

304, § 14, He argues thet the “afier-acquired évidencc” of the defendant’s indictment for filing

false tax retuns and his plea of guilty to these charges, shotld not have been considered by the
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Commissicn. Secoa_ﬁiiy, he contends thar the Consmission was incorrest n holding that the City
was o firm ground 10 suspend him under G. L. c. 2684, § 25, because his off-duty condner did
not constitute “misconduct in office.” Lastly, he argues that he falls within the excepionto G, L.
c. 31 § 50 that gives the City discretion 10 retain employess who have been convicted of a crime_,
but served less than six months of confinement. He asks that the suspension of six morths be
upheld and his terminasion deelared void, He requests back pay from October 15, 20{5, 40
present, plus interest and the value of benefits, and re'instatamcnj{ to the position of carpenter,

As a tenured employee, McDowell could not be discharged or suspaﬁdad but fisr “Just
cause® . L. ¢ 31, § 41, The Commission decides whether “there was reasonable justification
for the action taken by the appointing authority in the circumstances found by the commission 1o
have existed when the appointing authority made its decision.” School Comm. of Brockton, 43
Mass. App. Ct, at'489, The Cornission determines justification for discipline by inquiring
“whether the employee has been guilty of substantial miscenduct which adversely affects the
public intesest” Id. at 488, Under G. L, c. 2684, § 25, an employee unidst indicunent for
misconduct in such office or emiploymient, may be suspended by the appointing suthori’y.
Pursuanz to G, L. ¢. 31, § 50, an individual shall not be retained in a civil service positiyn within

B @ = . a a1 L - 7.
one year.of his convietion of any ‘crime, with Certain exceprions.

7 %The appointing atthoriy has diseretion o appeint or employ within such one-year period any person convioted of
any of the following offenses: 2 violation of any provision of chapier ninety relating 1o motor vehicles which
constimes & misdemeantr or, any other offense for which the s0lé punishment imposed was (a) a fine of riot more
than one Inmdred dallars, {(b) 2 seatence of imprizonment in a jail or house of comections for less than six months,
with or without such fine, o7 (¢} a sentenca to any other penal institution under which the actual time served was less
thas six mopths, with or without sucly fibe, Viclations of statutes, ordinances, rules of regllations regulat hg the
parking of motor vehicles shall not constitute offenses for purpeses of this section™ G, L. 31, §50.

7
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In reviewing administrative agency decisions, this and all other courts are required to give
“due weight to the experience, technical competence, mad specialized knowledge of the agency,
as well as to the discretionary authority conferred upon it Raytheon Co. v. Divector af Div, of
Emplopment Sec., 364 Mass, 593, 595 {1974), quoting G. L. ¢, 304, § 14 (7). Accordingly, the
Court has the Hmited 1ask of examining whethier there was substantial evidence oy the
Commission’s decision. G. L. ¢. 304, § 14 (&), Thus, if the decision is supported by “such
evidence as a reasonable mind might accept as adequate to support & conclusion,” G. L. ¢. 304, §
I, "1t will not be disturbed by a reviewing court.” Raytheon Co., 364 Mass, at 505,

McDowell argues that the criminal charges and convietion are not “after-acquired
evidence,” but rather, “subsequent cccurring events.” He argues that the Commission should 10t
hiave considered ther in coming to its final conclusion that MeDowell was tghtfully terminated
effective November 27, 2007, The Commission did not err in considering this evidence.
MeDowell ervorieausly conflates what are technically two “terminations.” Y re gard to
McDowell’s appeal of his wermination on April 15, 2003, the Commission focnsed solely on the
svidence concerning his use of City property for his personal benefir. Hasing its deeisinn on
these events, the Commission modified the ermination to a six-month suspension. On the other
hand, the crimins] charges and conviction do not constitute “afier-acquired evidance™ or even
“subsequent occurring events,” because they form the basis for the MeDowell’s “saconl”
termination: this time, oo November 27, 2007. McDowell’s argument is without merit and the
Commilssion properly considered the criminal charges and the guilty plea the final decision it

issued on March 23, 2011,
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McDowell also arpues that G. L. ©. 2684, § 25, does not apply because the e evasion
charges did pot constimie “misconductin office.” The Commissiors concluded that McDowell’s
filing of false income tax retims related 1o his private business, McDowel] and Sons, and
covered the five-year periodin which McDowell was employed by the City. Because McDowel]
had used city-owned property to conduct bis private business and warked on private prajects
during city hours, the tax evasion also constituted “misconduct in effice.” Despite having the
discretion to retain McDowell, the Ciry rightfully terminated hing pursuant to G. L. ¢ 40, § 50.
There are no errors in the Commission’s interprefation and analysis of McDowell's cleims under
G.L.e. 7684, § 25and G. L. c. 31, § 50, Even where smtutory language can bé read in two,
ways, “where the Commissioner’s statulory interpretation is reasonable . . . [the cotrt] does not
supplant his judgment” Eastern Cas. Ins. Co. v. Commissioner of Ins., 67 Mass. App: Ct. 678,
583 (2006), The Cbmj:qissicn"s decision was supporied by substantial evidence and net based
upon an error of law,

CONCLUSION

Accordingly, for the reasons stated sbove, the plaintiffs Motion for Judgment cnthe
Pleadings is DENIED, and McDowsll®s Cross-Motion for Judgment on the Pleadings is
DENIED. The Commission’s decision is affirmed and judgrment shall enter for the defandant

Civil Service Cornmission.

D L af

D. Jo
Justice of the Sugen'or Cowrt

Dated:}/{wlz, . 2012



