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MCI WORLDCOM'SREPLY COMMENTSON THE
PROPOSED PERFORMANCE ASSURANCE PLANS
FOR BELL ATLANTIC-MASSACHUSETTS
In accordance with the Department’ s March 28, 2000, Request for Proposals to Assure Future
Bdl Atlantic Compliance with its 8§ 271 Obligations (DTE 99-271), and its May 10, 2000
memorandum regarding specific areas of interest, MCl WorldCom, Inc.,! hereby comments on the
proposas of Bell Atlantic- Massachusetts (BA-MA), aswdll as of other carriers, for acomprehensive
plan of performance and remedia measures by which Bell Atlantic’s compliance with Sections 251 and
271 of the Telecommunications Act of 1996 may be monitored and enforced.
Introduction

Before Bell Atlantic can receive gpprova for long distance entry under Section 271, systems

must be in place to ensure that BA-MA's commitments to providing parity serviceto CLECs are

'On May 1, 2000, MCI WorldCom, Inc., officidly changed its corporate name to WorldCom,
Inc. For the sake of consstency, in this document, WorldCom will continue to use the name MCI
WorldCom.



enforced through remedies sufficient to modify Bell Atlantic's behavior and act as a genuine deterrent to
discrimination in the future, without the need for lengthy regulatory proceedings. See Federal
Communications Commission Memorandum Opinion and Order in the matter of the Section 271
Application of Ameritech Michigan to Provide In-Region, InterLATA Servicesin Michigan, CC
Docket No. 97-137 (August 19, 1997), 1 394. To achieve these gods, tates establish performance
plans with three components. Firgt, the plan must set sandards. Second, the plan must effectively
measure performance to determine if it meets the sandards. Third, it must provide for remedies when
the BOC's performance fals short. With afew exceptions, BA-MA has agreed to both appropriate
standards and measurements.? Unfortunately, BA-MA's remedy system isinadequate.

BA-MA'’s proposed Performance Assurance Plan ("BA PAP') works as follows:
The BA PAPs"Mode of Entry" provision aggregates BA-MA's performance on performance metrics
for each of four modes of entry -- resde, UNE, interconnection, and collocation. See BA-MA
Commentsa 3. The BA PAP makes amaximum of $29 million annualy available for Mode of Entry
remedies doubling to $58 million if a specid remedy provisonistriggered. 1d. at 6. The BA PAP's
"Criticd Messures' provison provides remedies for deficient performance in 12 specific metric
categories, $29 million is the maximum remedy available for Criticd Measuresremedies. Id. at 3, 6.
The BA PAPs"Specid Provisons' addressfive areas of service qudity: UNE flow-through, UNE

ordering, hot cuts, Loca Service Request Confirmations, and rglect notices. Id. at 4. Separate dollar

2As MCI WorldCom indicated in its opening comments, to create an effective performance
assurance plan for Massachusetts, certain measures adopted in New Y ork must be adtered and other,
new measures must be added. Moreover, the Department must be prepared to dter the metrics as
competitive conditions revea new problem areas and new services create new requirements. Thus,
MCI WorldCom urges the Department to adopt the new and changed measures outlined in its opening
comments, as well as the additiona measures suggested by AT& T and other commenters and
discussed below.
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amounts are available for two of the five Specid Provisions. Id. a 6. Findly, on the grounds that
change management processesin placein New Y ork also cover Massachusetts, BA-MA proposesto
rely soldly on the Change Control Assurance Plan (“CCAP’) in place in New Y ork, making no
separate or increased payments for CLECs operating in both states, and compensating carriers
operating in Massachusetts but not in New Y ork only through reallocation of funds from the
Massachusetts MOE caps. Id. at 4, 19.

Collectively, this remedy scheme suffers from two deficiencies. Firgt, the BA PAP improperly
limits and distorts remedy calculations through a flawed and overly complex scoring system.® Second,
the BA PAP and CCAP contain maximum remedy amounts that provide inadequate incentives to
prevent discrimination. For these reasons, MCl WorldCom urges the Department to adopt a plan
differing in sgnificant ways from BA-MA’s proposd. In the sections that follow, MCI WorldCom

explainsits concerns in response to questions posed by the Department in its May 10 memorandum.

3Bdll Atlantic proposed a plan for Pennsylvania that was smilar to, yet to some extent less
complex than, the BA PAP proposed here. In their recommended decision to the Pennsylvania Public
Utility Department, the presiding Adminigrative Law Judges forcefully rgected sgnificant agpects of
Bdl Atlantic's plan on the grounds that it was too complicated. The AL Jsruled, "Our review of the
[Bdl Atlantic] plan indicates that it would be difficult for the CLECs and this Commisson to monitor
and to determine whether the remedies were being correctly generated.” Pennsylvania PUC,
Recommended Decision, Docket No. P-00991643, val.1, p. 256 (Aug. 6, 1999). Asindicated in its
opening comments, MCl WorldCom urges the Department to adopt the smplified performance plan
recommended by the PennsylvaniaAL Js.
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1) Please comment upon the M assachusetts-specific modifications proposed by Bell
Atlantic to the PAP in effect in New York (see Bell Atlantic Proposal at 7-8). Also, please
comment on Bell Atlantic's assertion that no stand-alone M assachusetts requirements for
change control process arewarranted due to the commonality of this processfor competitive
local exchange carriers (" CLECS") operatingin New York and Massachusetts (see Bell
Atlantic Proposal at 18).

MCI WorldCom is concerned about many of the proposed changes to the New Y ork plan.
Rather than address weaknesses in the New Y ork plan they increase them.

A. BA-MA'’s Scoring methodology is defective

Mog criticdly, the scoring methodology used in BA-MA'' s performance plan suffers from
design defects that render it inadequate to prevent discrimination, and these defects are not solved by
BA’s Massachusetts adjustments.

Sdf-executing remedy plans must "ensure compliance with each standard.™  But in BA-MA’s
plan, the lack of remedies for individua measures except those selected as “ criticd” and the elaborate
scoring mechanism of the Mode of Entry provision defeet this requirement by permitting BA-MA to
dilute or average out deficient performance on most selected metrics with adequate performance on
others, even if deficiency is severe or repeated. This consequence results from the plan’s weighted
averaging of scores on individua MOE metrics within a category and its further use of a minimum -X
score to excuse missed performance below a certain leve.

As demondrated in detail in Appendix A, because alarge number of metrics are included in the
UNE MOE category, it is particularly easy in that category under BA-MA's current proposa for

severd -2 scores under high-welghted metrics to occur, without payment of any remedy. But the

“See FCC, Memorandum Opinion and Order, "In the Applications of NYNEX Corporation,
Transferor, and Bell Atlantic Corporation, Transferee, for Consent to Transfer Control of NYNEX
Corporation and Its Subsidiaries," File No. NSD-L-96-10, 1194 (rdl. Aug. 14, 1997).
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problem is not limited to the UNE MOE and is not merely hypothetical. The aggregation of
performance in combination with the use of aminimum -X has let inferior ingdlation service in New
York for CLEC trunksin January and February drop out of the plan

because it is the only metric missed in the interconnection MOE category.® Moreover, BA could
provide discriminatory service on this measure forever without invoking any pendties, asthe plan has
no provision to account for the duration or severity of any problem. Solong as BA meetsits
gppointmentsto ingal new trunksin atimely fashion, it need not ensure that those trunks are actualy
functioning properly, asit will have satisfied enough of the metrics with which this one is aggregated to
avoid dl pendties under the BA PAP. Consequently, aggregation under the MOE portion of the plan
negates any behavior - modifying effect of the individud metrics.

BA-MA'’s proposa to rate amissasa-1 or -2 based on its degree of discrepancy from the
gandard every time the z-score indicates a 95% confidence of discrimination does not solve this
problem. Although this change prevents -1 scores from dropping out of the plan atogether, the
proposa does not ensure that discrimination will dways give riseto remedies. Instead, BA-MA'’S
proposa cuts out al remedies for scores in the range between -0.8225 and -1.645, dthough these
indicate a high likelihood of discriminatiorf. And the plan makes some scores that are above a-1.645

rate only a-1, rather than the -2 score they would have received in the New York plan. Moreover,

°BA provided sarvice under PR-6-01, % Ingtallation Troubles within 30 Days, for trunks, at
levelsin January and February of 2000 that registered as -2, or clearly out of parity. Although this
single measure isweighted 15, through aggregation, its Sgnificance was quickly diluted.

*The New Y ork Commission found that the ingtitution of penalties for z-scores beginning at the
-.8225 level was an important “early warning system” that would encourage BA to change its behavior
and improve performance a the onset of inferior service, before serious competitive harm occurs. See
Order Adopting the Amended Performance Assurance Plan and Amended Change Control Plan, NY
PSC Case No. 97-(0271) (Nov. 3, 1999) at 28.
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because the plan till aggregates scores within MOE categories, and because it uses a minimum -X
score that excuses some scores where there is demondirated discrimination, individual misses, even if
very severe, can drop out of the plan. Under BA-MA' s proposal, a score of -2 remains the highest
level of noted severity, so regardless of whether BA-MA provisons a UNE within 3 days or 30 days, it
would receive the same score under the BA PAP. Obvioudy, however, thereis agreat differenceto
CLECs and their customers, and to the development of competition in generd, between these delays.
In addition, absent deteriorating performance on other metrics grouped in the same category for
aggregation purposes, subpar performance on any such measure can continue indefinitely without
invoking any remedy at al — the plan as proposed takes no account of the duration of a problem, even
though sustained poor performance on any single metric can easily lead to customer-affecting service
problems. And even where a severe miss or misses does give rise to a pendlty, the pendty remains at
the same level even if the problem goes unremedied month after month.’

Findly, the caps on remedies for "Mode of Entry" provisons mean that gross failures of
performance would result in only limited remedies® For example, even a complete cessation of
collocation would cause BA-MA to pay amaximum of $1 million annualy under these provisons. See
BA-MA Apx. A-12. Also, because the remedies are compartmentaized, by focusing its
discrimination on initid functiondities such as pre-ordering or ordering, BA-MA could undermine its
competitors without being penalized for the later, downstream functions that the CLEC cannot perform

a dl duetoitsinitid injury. For example, if BA-MA does not provide collocation, CLECs will not be

"It is not clear from BA's PAP whether BA-MA will extend the availability of UNE-P for
chronic fallures, asisrequired in New York, but in any event, this does not immediately remedy CLEC
harm from ongoing poor performance.

8Caps are discussed further below, in response to Question 2.
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able to order unbundled loops. BA-MA's performance could trigger de minimis remedies under the
BA PAP or the CCAP with respect to asingle, bottleneck measure while causing tremendous
disruption to CLEC operations that depend on that measure. Thus, the plan does not take into account
the fact that discrimination with respect to a Single measure can effectively symie BA-MA's
compstitors, even if BA-MA's performance as to other measures is adequate. Per-measure remedies
with escdating amounts for the magnitude and duration of the specific deficiency are necessary to
compel BA-MA to provide adequate performance.

To prevent discriminatory performance from going unremedied, the Department should not
adopt the aggregation approach and use of minimum -X scores advocated by BA-MA. Every miss
should invoke some remedy, dthough that remedy could appropriately vary based on the severity (and
duration) of the problem. Such remedies could be modeled on the “per measure’ remedies set out in
the Pennsylvania ALJ decision, advocated in MCl WorldCom' s opening comments. In that way, every
score of a least -2 would invoke some remedy, regardless of whether performance on other measures
was adequate, and performance of elther -1 or -2 would invoke a pendty (or a heightened pendlty) if
repeated for two or more consecutive months, sSince the cumulative result of discriminatory trestment at
even arddivey mild leve will harm competition.

Even if the Department preserves a minimum -X score methodology that will excuse some
discrimination, it should recognize thet particularly severe discrimination on a Single measure could be
crippling. Using the same basic severity framework that BA-MA proposesin Appendix C, the
Department should at least create a third severity designation — a negative 3 score for missesthat are a

least 15% below the required standard — that would call for aremedy in every case, regardless of BA's



performance on other measures within the same MOE category.® For such severe misses, automatic
“per measure’ pendties like those adopted in Pennsylvania should be invoked regardiess of the effect
of aggregation and the minimum -X score, even if other measures within the same MOE category
remain subject to aggregation and comparison to the minimum -X score. Likewise, repetition of
problems should still be addressed, and no measure that is missed for more than two consecutive
months should be permitted to go unremedied, regardless of the comparison of the aggregate, weighted
vaue of dl measuresin that MOE for the given month.

B. BA'’s Change Control Plan must have higher remedy levelsto cover separate
harmsin M assachusetts.

MCI WorldCom believes that the Change Control Assurance (CCAP) portion of BA's New
Y ork plan does not suffer the same structura loopholes as the BA PAP. Unfortunately, BA istrying to
diminish the CCAP s deterrent effect on discrimination by keeping the maximum remedies available a
the New York leve. Thisisutterly ingppropriate. If the change control processisthe samein

Massachusetts and New Y ork, a single incident of poor performance can cause even more harmto a

CLEC by undermining its businessin both sates. BA-MA must thus resize the amount of remedies
available under the plan to cover the additiona loca growth opportunities that can be thwarted by
falure to follow proper change control notice, documentation, software certification and error
correction processes. The Department should thus reject BA-MA'’s proposa to depend solely on the

New Y ork CCAP remediesfor carriers

°For any severity-based remedy scheme to work, the Department aso should pin down how
percentages of deviation from the standard are caculated. For example, if BA-MA'’ sretall mean
performance is one day and the CLEC'stwo, it is not currently clear whether this should be termed a
50% miss or a100% miss.
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operating in both states, and to compensate carriers operating only in Massachusetts by taking money

from the MOE remedies.

C. BA’'s Wholesale Quality Assurance Program must be verified

Aswith the CCAP, BA-MA dso seeksto rely to the Wholesale Quality Assurance Programin
placein New Y ork, indicating that the two states are served by the same support centers. See BA-
MA a 8. MCl WorldCom believesthat before this Department relies on the New Y ork plan, KPMG
should confirm that the New Y ork WQAP will ensure that BA-MA employees properly report service
qudity datafor dl domains, for example stopping the erroneous coding of troubles asitems excluded
from metric reports (such as Found OK/Test OK/CPE for maintenance metrics). KPMG should also
monitor other functions that affect performance reporting where differences exist between New Y ork
and Massachusetts activity. Further, KPMG should vdidate BA's thoroughness in implementing the
WQAP and suggest modifications based on Massachusetts problem areas that would benefit from
quality assurance monitoring and training. Cf. Notice of Proposed Rulemaking, New Y ork PSC Case
No. 97-C-0271 (August 30, 1999) at 21-22 (requiring BA-NY to develop a qudity assurance plan to
prevent and detect errors in reporting service qudity in dl domains); Order Adopting the Amended
Performance Assurance Plan and Amended Change Control Plan, New Y ork PSC Case No. 97-C-
0271 (Nov. 3, 1999) at 22-23 (requiring BA-NY to submit its QAP within ten days of the issuance of

the instant ordey).



D. The PAP should be implemented immediately

BA has proposed that no aspect of the Massachusetts PAP take affect prior to 271 approval.
MCI WorldCom contends that adequate remedies are needed to open local markets to competition
and enforce the Telecom Act's Section 25 requirements. Current contract remedies do not sufficiently
deter discrimination. For example, despite the fact that between the first quarter of 1999 and the last
quarter of 1999, MCIl Metro obtained steadily increasing payments under its interconnection agreement
(as construed in the consolidated arbitration proceeding), BA-MA over that period continued to
provide sub-standard performance every month on similar metrics, paying the fines rather than
improving performance.

Obvioudy, these contract remedy payments were Smply too low to prompt BA-MA to change
its behavior. As explained esewhere in these comments, it is essentid to impose sufficient PAP
remedies in addition to the existing contract remedies available to individuad CLECsin order to motivate
BA to openitsmarkets. In recognition of this need, the state commissions in Texas and Pennsylvania
chose not to await 271 approva to implement remedies that improve on existing contractua
remedies’® Moreover, evenin New Y ork, where substantia individua contract remedies were in
place, the “specid measures’ provisons of the PAP, deding with certain particularly sendtive service
aress, were implemented in the last quarter of 1999, prior to BA-NY’sreceipt of federa 271 approva.

The Department should

19See Opinion and Order, Joint Petition of NEXTLINK Pennsylvania, Inc., et d., for an Order
Egtablishing a Forma Investigation of Performance Standards, Remedies, and Operations Support
Systems Testing for Bell Atlantic-Pennsylvania, Inc., Pennsylvania PUC Case No. P-00991643
(December 31, 1999), at 178-180; Order Adopting the Texas 271 Agreement, Texas PUC Project
No. 16251 (October 13, 1999).
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implement its PAP as soon as possible, prior to 271 gpproval, so that the plan can be an active tool to
open the local market aswell as a safeguard against backdiding after BA-MA'’s 271 gpproval.

2) Should the Department adopt an annual cap on the dollar amount at risk for Bell
Atlantic-M assachusetts? If yes, should this cap be divided into one-month increments, by
quarter, or by some other period of time? Upon what dollar amount or per centage of Bell
Atlantic's net revenue should this cap be based? Please comment upon Bell Atlantic's
proposed distribution of dollarsat risk (see Bell Atlantic Proposal at 5-6; Attorney General
Commentsat 3-4).

Asindicated in its opening comments, MCI WorldCom opposes caps to remedy plans,
particularly monthly capsthat alow BA eedly to cdculate the cods of retaining its dominant market
share by further discrimination. Uncertainty as to its maximum liability for unattended discriminatory
performance is adeterrent in and of itsdlf.** By contrast, where caps are set too low, payments will
only be an acceptable cost of doing business.

If the Department ingsts on cgpping totd lidbility, it must do o a aleve that makes
discrimination the least rationa economic choice for BA-MA. BA-MA'’s proposed remedy levels do
not satisfy thiscriteria First, as was explained above, the loopholes and subcaps in the BA PAP make
its reported remedies illusory — BA can easlly inflict crippling competitive harm, including severe

sarvice-effecting problems for consumers, without coming close to invoking the full remedy levels.  For

example, if BA-MA focused its discrimination on facilities-based carriers (who are its most potent

11quch uncertainty is not unfair or arbitrary. Since BA-MA has excluded non-parity conditions
that do not result from its own actions (including CLEC errors and natura disasters), the leved of service
is entirdly within BA-MA's control. No matter how high the possible upper range of sanctions for
discriminatory provision of service, BA-MA would owe no remedies if it provided service at parity or
within the standards st in the Carrier-to-Carrier Guiddines. Consequently it would not be harmed
unless of course discriminates againgt its competitors. The possibility of uncapped remedies, then, at
most, would help motivate BA to invest adequate resources to ensure that it provides
non-discriminatory service.

-11-



long-run competitors) by denying or delaying the ingalation of interconnection trunks (as reflected in
PR metrics), it would be faced with a most aremedy of $ 6.25 million for the year. See BA-MA Apx.
A-11."2 Indeed, $29 million — nearly one-third of the proposed total —isonly a risk if BA-MA
provides such egregioudy bad service on awidespread basis as to invoke a doubling provison. The
maximum amount available as remedy under the plansis thus as a practica matter far below the $100
million that BA-MA trumpets, and even farther below an amount that would serve as an effective
incentive to prevent discrimination.

Second, the levels BA-MA proposes for Massachusetts are arbitrary and fundamentally
flaved. BA-MA derivesits $100 million cap from the “New Y ork cap of $259M adjusted to reflect
the ratio of Massachusetts access linesto New York accesslines” BA-MA Commentsat 5-6. As
explained in the economic anaysis supplied by MCl WorldCom in the FCC' s consderation of BA-
NY’s 271 gpplication, the New Y ork remedies were set at aleve that was inadequate for that state.
See Appendix B. Thisisclear in light of the additions to the origind cap that the New Y ork PSC has
been required to make subsequent to BA-NY’'s 271 approva, which bring the present New Y ork cap
for the PAP, including CCAP, to $293 million. Even assuming thisleve to be now adequate for New
York, usng BA-MA'’s own methodol ogy, the Massachusetts plan should on this basis done have a cap

of more than $113 million.*3

Practicaly, BA-MA would owe much less than this, because the "minimum -X" vaue would
need to be tripped for the Interconnection MOE before BA-MA would owe anything. BA-MA would
only owe the maximum amount if its performance was a or below the "maximum -X" score for the
entire year.

BMoreover, the Massachusetts proposal is missing the $2 million monthly specia metric
category created by the PSC to cover metrics addressing MCI WorldCom and other CLECS severe
missing notice problems.
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More fundamentdly, however, BA errs by reszing the plan based on a comparison of the
number of New Y ork access lines versus M assachusetts access lines rather than the return for those
lines. Using an andyss of ARMIS data like that conducted by the FCC, a 36% net return on locd
exchange sarvice done for Massachusetts would produce a cap of about $142 million, not $100 million
as proposed by BA. But to deter discrimination, a cap should account for dl potentid gains from that
discrimination. Asthe FCC recognized, loca exchange revenues are not the only relevant figure
because “Bdl Atlantic may aso derive benefitsin other markets (such aslong distance) from retaining
itsloca market share.” New York Order at 1436, n. 1331.1* Thus, providing remedies & levels that
only counter incentives to retain net loca exchange profits permits BA to retain added profits from long
distance entry and sales of high-margin DSL service that would greetly increase its incentives to keep
CLECsfrom gaining market share. The remedy levels proposed by the Attorney Generd better
gpproximate the necessary minimum level that will incent Bell Atlantic to expend the resources and
capitd to correct disparities that add to its bottom line by stalling competition in Massachusetts. See
Comments of Attorney General at 2-4.

Finally, in consdering the deterrent vaue of remedies, the Department should rglect BA-MA's
proposa to make BA PAP remedies an dternative to contract remedies available to individua CLECs
under the Consolidated Arbitrations Plan. See BA-MA Commentsat 8. In New Y ork, payments
under the PAP are cumulative to the payments available to individua CLECs under ther individua

interconnection agreements making tota monetary incentives for good performance higher than those

YFederd Communications Commission Memorandum Opinion and Order in the maiter of the
Application of Bdll Atlantic New Y ork for Authorization under Section 271 of the Communications Act
to Provide In-Region, InterLATA Service in the State of New Y ork, CC Docket No. 99-295 (Dec.
22, 1999) (hereinafter “New Y ork Order”).
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expressed on the face of the PAP. In fact, the FCC's order approving BA-NY's 271 application
specificaly pointed to the liquidated damages in BA's interconnection agreements as other remedies
available to CLECs that would counter BA's incentives to discriminate and thus partidly justified the
PAP cap on thisground. New Y ork Order at 430 (explaining that it may permit 271 entry even
though a state PAP done provides less than full protection againgt anticompetitive behavior because of
additiond incentives for ILEC compliance including “payment of liquidated damages through many of its
individud interconnection agreements.”). Thus, diminating this additional remedy undermines overdl
deterrence. Moreover, BA's PAP mainly covers aggregate CLEC performance. The contract
remedies address individuad CLEC harm and provide remedies for individud violations that would

generdly drop out of the BA PAP. Thus, the BA PAP cap should not supercede contract remedies.

3)  Should the Department adopt, without modification, the " critical measures' in effect in
New York (see Bell Atlantic Proposal at 10)?

4)  Should the Department adopt New York'sweighted metricsfor the" mode of entry"
measur ements without modification (see Bell Atlantic Proposal, App. A at 3-7)? If no, explain
how the Department should weigh them differently (include whatever new metricsyou believe
should be added).

The Department’ s third and fourth queries, regarding the “ critical measures’ and the weighting
of measures within the MOE categories, implicate the same fundamentd flaw in the BA-MA
performance remedy plan. By carving out afew “critical measures’ that are the only ones automaticaly
invoking remedies for subpar performance, while leaving most other metrics to the mode of entry plan
where they are aggregated and subject to minimum -X scores, BA can easily miss many “minor”

metrics without pendty. However, discrimination on severd MOE measures can effect cusomers and

competition as severely as would poor performance on any of the critica measures. Also, because of
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the cap imposed on “ critical measures’ in toto, the identification of additional measures as critical means
that ether the amount of payments available for violations of any single critical metric will be lessened,
or some critical measures will have to be “demoted.” As aresult, the choice of critical measures will
quash innovation, as competitors following a different business mode or seeking to offer new services
may not have the benefit of having their crucid inputs protected by the criticd measures.

The current system of weighting metrics within the MOE categories raises the same basic
problem. For example, if DSL CLECSs push for more weight for loop qudification, this takes avay
from the remedies available for other query type transactions. As with the sdlection of critical
measures, the assgnment of fixed weights to MOE metricsis problematic because different CLECs
have different business models that place more emphasi's on some sarvices than others. Encouraging
such divergity and innovation is an intended consegquence of competition, but the caps, aggregation, and
fixed weights for metrics that the BA-MA plan uses pose a serious threet to thisgod. A CLEC witha
new cregtive market entry plan--relying on metrics not in the critical measures category nor even highly
weighted because not important to the mgority of CLECs--could easily be thwarted in the market.

The best solution to this problem isto do away with the fixed distinction between critical
measures and other metrics, and thus to end the aggregation of MOE metrics. Asindicated in its
opening comments, MCl WorldCom proposes that dl newly proposed and existing submetrics (except
the very few diagnostic measuresin BA's plan) be covered by remedies. Such remedies should include
a component based on bill proportions like the PA ALJS plan or on per occurrence levels with
additional per measure amounts added as disparities are repeated or become increasingly severe, asin
MCI WorldCom’'s SMPL plan. This approach better correlates the remedies to the importance of the

metric on adynamic, market bass-CLECs vote for relative weights of different metrics through their
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monthly dollar amounts and/or ordering volumes, while per measure remedies are added on top for
severe and repeated performance deficiencies. Even if the per measure remedies only grow in three
steps, the per occurrence remedies will keep the size of the remedy proportionate to the metric's
importance to the CLEC. If dl metrics are covered in this manner, MCl WorldCom would not be
opposed to giving some mgor competition-stopping metrics, such asthose in the current specid
provisons and critical measures categories, higher per measure remedies than other metrics.

If the Department does not do away with the limited category of “criticd measures,” it should a
aminimum retain authority, as hasthe New Y ork PSC, to redlocate monies and metric designationsin
the plan to address problem areas as they develop.® BA-MA has not even suggested this important
sdfety vave.

In addition, if criticd measures are to be retained, the DTE should immediatdy desgnate as
critical sdlient measures of trunk availability, including "Response to Trunk Resizing Requests™® and
Ingtdlation Qudlity, in addition to the existing Fina Trunk Group Blocked metric. Together, these
messures indicate whether or not BA is responding to needs for trunk availability, without which
customerswill not be able to receive consstent local service. Without adequate, functioning trunk
capacity, CLECs are unable to turn up new switches to serve new customers, and existing customers

are more likely to encounter a trunk blockage, meaning that there isinsufficient capacity to handle al of

BAlthough it is essentid that the Department retain authority flexibly to gpply any PAP, the
New Y ork experience illugtrates the imperfections of this reactive gpproach. There, relief for
competitive harmsis till dow and burdensome for CLECs, because a notice and comment proceeding
isrequired to realocate plan remedies. And even if realocation is gpproved, it does not apply
retroactively to harmed areas.

18As M CI WorldCom indicated in its opening comments, this measure should be modified to
cover ASRs and faxed requests aswell asthose mailed.
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their cdls. Asnoted above, in New York, BA has not provided new trunks of a quality equivaent to
its own and thusisimpeding CLEC service. Because of their service affecting potentid, if any of this

group of trunking metrics is missed, the full remedy should gpply.

5) Explain whether the Department should adopt bill creditsor direct paymentsto
CLECs. Includein your explanation an analysis of whether one form would impose fewer
adminigtrative burdens upon the Department.

Asexplained in MCl WorldCom' s opening comments, to ensure that remedies are not
congtrained by the amount of future business given by a harmed CLEC to BA-MA, direct payments
are preferable to hill credits. Credits creste the perverse incentive of requiring a customer to buy more
service to gain remedies for past poor service. Direct payments ensure that CLECsimmediately receive
the full amount of remedies rather than awaiting subsequent bills. Further, CLECs often must resort to
withholding bill payments to gain BA atention to errorsin billing when requests for adjusments are
ignored. PAP hill credits may diminish the atention getting effect of thisaction. BA may use the PAP
bill credits as offsets of the amount withheld by CLECs rather than adjusting the exigting billing errors
and then applying the PAP. Direct payments, if accompanied by an explanatory invoice as proposed
by the Pennsylvania AL Js, dso make the amounts paid easer for CLECsto audit than bill credits. This
may facilitate the saf-policing aspect of the plan and reduce the Department oversight.

At aminimum, if the Department continues to support credits versus direct paymentsin full to
CLECs, the plan should be darified to Sate that bill credits may be gpplied to any future bills, including

access bills, and that if BA-MA no longer billsa CLEC, BA-MA will pay the CLEC by check.

Without this modification, CLECs who have been forced out of business dtogether (or out of a
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particular line of business), by BA-MA discrimination will not be able to recover under the PAP for that

discrimination.

6) Explain whether and how the period of time before a CLEC receives a bill credit may
be reduced from Bell Atlantic's proposal of " two months after the calendar quarter in which
the unsatisfactory performance occurred” (see Bell Atlantic Proposal at 5).

Whether through bill credits or direct payments, new entrants should promptly receive remedies
for poor performance to help them keep going while they pay credits to harmed customers, add
resources to handle the inefficiencies, settle lawsuits, and escdate problems caused by their mgjor
competitor and supplier. Consequently BA should pay remedies monthly and not gain from the float of
monies due CLECs. Many smal CLECs could be severdly harmed before they seeadimein
remedies--every five months under BA's proposal. With the use of credits, the CLEC may even have
to wait longer than five months to recelve dl the remedies due, because credits for severe discrimination
may exceed any single month’'sbill, particularly where poor service itself has reduced the CLEC's
business. Particularly given that under BA-MA’s proposa, -1 scores on MOE metrics no longer drop
out if performance improves in subsequent months, there is no need to wait for quarterly caculation of
payments.

BA-MA should also be required to pay any remedies prior to seeking awaiver. Paying the
remedy and then seeking areimbursement (which the CLEC must refund promptly after a Department
decison upholding BA-MA's waiver petition) would not harm BA-MA as much as a CLEC would be
hurt by delaysin receiving legitimate remedies during the Department's waver ddliberations. In this
vein, MCI WorldCom does not oppose BA-MA'’s proposa that it be permitted to seek awaiver if a

work stoppage degrades service, but this must be subject to a requirement that BA-MA prove that
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CLEC performance suffered no more than retail performance as aresult of the stoppage. In addition,
while BA is clarifying grounds for awaiver, it should aso heed the FCC's 271 order's observations that
its"CLEC action" waiver category be more clearly defined. See New York Order 441, n. 1355.
Overdl, MCl WorldCom agrees with the Department of Justice's commentsin the FCC 271
proceeding for BA-NY that BA's waiver process creates too much uncertainty, emasculating the
benefits of self-executing remedies in kegping CLEC resources from being ground down in constant
litigetion.*”

In addition to ensuring that BA-MA timely pays remedies for existing metrics, the Department
aso needs to ensure that new metrics do not linger in development limbo, as delay in the promulgation
of metrics dlows BA to avoid or & least delay payment of remedies for disparity. Asthis Department is
aware, delay was a serious problem with regard to flow-through metrics developed in this
Department’ s consolidated arbitrations decison.  Smilarly, CLECs are il awaiting development of
DSL metricsin New York that BA was ordered to implement retroactive to January — meaning that
CLECsare not yet receiving payments for subpar performance in thisarea. Even where BA has
partidly developed ametric, its delay can have ared impact on remedies due; for example, if, as often
happens, BA develops an aggregate metric, but not the CLEC specific category, a CLEC can not

determineif BA’s performance should have triggered the "individud rule."

17See United States Department of Justice Evauation of the Section 271 Application or Bell
Atlantic New Y ork to Provide In-Region InterLATA Servicesin New Y ork, FCC CC Docket No.
99-295 (Nov. 1, 1999) at 39 (“No procedures or time requirements for considering these waiver
requests are proposed in the amended plans, and the manner in which these sandards will be
interpreted isunclear @ thistime. This creates the potentid for litigation and delay in imposing pendties
and uncertainty that inadequate performance will in fact be punished.”)
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7) Does Bell Atlantic's proposed " Individual Rule" adequately compensate a CLEC for
sub-standard performance by Bell Atlantic (see Bell Atlantic Proposal at 15-16 n.10).

Even where remedies are timely computed and paid, BA’s*individud rule’ does not
adequately compensate a CLEC for sub-standard performance by BA. Asindicated above, because
of the MOE groupings, the mgority of BA remedies only apply on the basis of aggregate violations of
performance standards. On these measures, if aggregate performance is adequate, an individua CLEC
will receive nothing, no matter how severdy it was individudly trested. BA’sindividud rule applies
only with regard to the critical measures, and then only if an individual CLEC receives subpar service
for two consecutive months.  First month harms would not receive any type of remedy & al, smply
because the aggregate performance was adequate, no matter what the real-world harm to the individua
CLEC. Likewisg, if a CLEC received severely subpar service every other month —six months out of a
year—those harms would never be compensated. To ensure that BA does not selectively harm
individua compstitors, whether inadvertently or intentiondly, a plan should have guaranteed remedies
for individua injured parties, aswell as per measure pendties to discourage discrimination affecting the
market as awhole. MCI WorldCom's SMPL and the Pennsylvania ALJs proposed plans satisfy this
need; BA-MA'’sindividua rule does not and should be rejected.

The need for remedies for individual CLECs under the PAP is particularly acute if the
Department remembers that BA-MA proposes to make the payments under existing interconnection
agreements, which provide at least some remediesto individual CLECs, dterndive to thosein the
PAP. Thisrequest should bergected. Indeed, CLECs need to keep existing remediesin contract and

even expand on them in protect themsdves againgt specific areas of discrimination not captured in the
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aggregate andyssin the PAP. BA should provide information on how many "individud rule’ payments

are triggered each quarter pending the Department’ s ruling on the adequacy of such plan.

11)  Please comment further on the use of third-party auditors (e.g., the frequency and
scope of audits, the payment for such audits) (see AT& T Proposal at 10; Nestling Comments
at 9-10; RANK Commentsat 5-7)

In New York, PSC ga&ff isreplicating dl BA metric reporting for at least the first Sx months
after 271 gpprova. Since most other commissions do not have the resources for thistask, rigorous
audits of metric reporting to ensure accuracy and completeness need to occur every six months for the
firs year after 271 gpprova, longer if BA is delayed in implementing new metrics or disaggregation
ordered by the Department, at BA's sole expense. Annua audits should occur just prior to an annua
review of the metric plans so that the review may address improvements cdled for in the audit as well
as the need for new metrics or changesin existing metrics resulting from CLEC market experience.
The audits should adso ensure that BA correctly gppliesits remedy plan---particularly if aplan with al
the complexities of the New Y ork plan is adopted. CLECs should have the contralling say in
developing the audit plan and approving the choice of auditors. MCI WorldCom does not object to
conducting audits at unpredicted intervals as proposed by NextLink, and it fully supports AT& T's
description of what a comprehensive audit should include. A CLEC should dso have theright to seek
two targeted audits of pecific metric domains in between annud audits, for example auditing BA’s
provisioning performance toward that specific CLEC. Such an audit would be performed at BA-MA'’s

expense, but if no remedy-impacting problems were found, the CLEC should share the cost. Findly,
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MCI WorldCom finds RNK's proposal of athird party administrator of BA performance reporting an

intriguing idea. Such an gpproach would provide an added level of trust in the accuracy of the metrics.

12)  Please comment on the need for the recommended additional PAP metrics proposed by
MCI, AT&T, Teligent, RANK, and Nestling.

Asindicated in its opening comments, MCl WorldCom believes that some modifications and
additions to the foundationa New Y ork performance metrics are necessary to provide adequate
protection againg service-affecting harms. In its opening comments, like MCI WorldCom, AT& T
proposed that the missing notice metrics under congderation in New Y ork be implemented in
Massachusetts. One of these metrics, not mentioned in MCI WorldCom'’ s opening comments, isa
metric regarding % Completed Orders Not Closed In SOP that was discussed at the April 25
carrier-to-carrier meeting. BA isto bring back to the New Y ork collaborative ametric that captures
the percentage of orders for which a provisioning completion notice is not issued even though the order
iscompleted. Without such a completion notice, an order dso does not close to the billing system, so
no billing notice is received. MCl WorldCom thus does not know when it owns the customer and
becomes respongble for resolving problems for that customer. Without this billing notice, MCI
WorldCom aso cannat issue its own bill without concern that double billing would occur for the
customer. This new metric, as well as the other missing notice metrics proposed by AT& T and MCI
WorldCom, should be adopted. The inability to know the current status of customer orders make
CLECs seem incompetent and hurts them in the local competitive market.

MCI WorldCom aso supports AT& T's proposa for improving upon metric calculations for

OR-8-01; OR-9; and OR-4-09, OR-4-11. See AT& T Comments at 25. Further, MCl WorldCom
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echoes AT& T's call for adequate hot cut metrics. A new operationa process may affect the New
York hot cut metrics, but that change was not discussed at the April 25 Carrier-to-Carrier meeting, as
anticipated in MCl WorldCom's comments.  Such a discussion was rescheduled for the May 18
Carrier-to-Carrier meeting in Albany.*® Ashot cut metrics are considered in Massachusetts, that
change in process needs to be considered in developing appropriate metrics to protect against
customer service disruptions and the ddlivery of defective loops2®

BA-NY asoisto report a an upcoming meeting the possible impact of its moveto fielded
completion notices on completion notice metrics, specificdly discussng whether such notices will
replace the provisioning or billing completion notices or both and the impact on CLEC processes. Line
sharing metrics adso are expected to be considered upon referra to the New Y ork Carrier-to-Carrier
proceeding from the DS collaborative. A process for implementing such metrics in Massachusetts,
including resolution of any contentious issues not yet resolved by the New York PSC, needsto bea
product of this proceeding aswell. Shorter collocation intervas for adding DSLAMs and splitters at
existing CLEC collocations (i.e. within 30 days) adso will need to be consdered and reported
separately from other types of collocation augments with longer intervals.

The timeliness and average interval for disconnects need to be reported as proposed by RNK.
Moreover, MCl WorldCom recommends disaggregated reporting for disconnects, asis done under

BA's Pennsylvania Carrier-to-Carrier guidelines. Thiswill prevent the generdly shorter intervals for

18A s the substance of that discussion was unknown as these comments were being prepared,
MCI WorldCom intends to address any matters of sgnificance through future letters to the Department.

¥ ike Teligent, MCl Worldcom is concerned about service outages for customers, but cannot
precisaly evauate Tdigent's concerns based onits brief comments. If those outage concerns are not
addressed by the hot cut restoral and mean time to restore metricsin New Y ork, MCI Worldcom
would support guideline changes to remedy such customer — impacting problems.
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disconnects from skewing other interva results. If BA can single out disconnects to exclude them, it
can measure them separately and has agreed to do so without litigation before the PUC in
Pennsylvania  Timely disconnects ensure that CLECs are not paying for lines for which their customers

are ddinquent in their payments,

13) Please comment on MCI's" SIMPL" proposal (see MCI Proposal, App. D).

As gated in MCI WorldCom' s opening comments, the SMPL plan has the benefits of
providing more certainty for CLECs to set customer expectations and enter into service level
agreements than rolling monthly parity determinations. 1t dso gives BA firm targets to shoot for to
minimizeitsrisks. Periodic updating means that expected improvement in performance would be
captured. It dso makesit easier for smaler CLECs that cannot hire statistical consultants to andyze
accuracy of results. Even if the Department does not at present adopt the SMPL plan, MCl
WorldCom suggests that the Department test the use of the SMPL plan on apardld bassfor certain
provisoning and maintenance metrics (where customer commitments are most crucid) to gain a better
idea of which plan will provide the most customer satisfaction with CLEC service. The resulting report

could be timed to dlow congderation of that option with the next metric review.

2\With regard to the Department’ s question 10, MCl WorldCom hasin other states
encountered barriers in seeking to move from specia accessto provide loca service to the purchase of
UNE loop and trangport combinations for the same purpose. Until al such barriers are clearly
removed, MCl WorldCom believes that specid access will remain criticd to providing loca service
and hence the quaity of specid access will remain relevant to local competition, as NextLink suggests.
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Conclusion

MCI WorldCom has no desire to receive remedy payments from BA-MA. 1t would be far

preferable for the development of competition if BA-MA fully carries out its obligations to provide

sarvice a parity to CLECs and the remedy payments are never triggered. But the BA PAP as

proposed istoo lenient and too confusing to be effective in forcing BA-MA to live up to its obligations.

This Department should remedy those defects by raising the available pendties and smplifying the

method of ther caculation.
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