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This is an appeal originally filed under the informal procedure
 pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on real estate located in the Town of Sharon, owned by and assessed to the appellants under G.L. c. 59, §§ 11 and 38, for fiscal year 2007.  

Commissioner Mulhern heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Egan and Rose joined him in the decision for the appellee.  


These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.


Michael O’Shea, pro se, for the appellants.

Mark Mazur, assessor, for the appellee.

FINDINGS OF FACT AND REPORT


On January 1, 2006, Michael and Eileen O’Shea (“appellants”) were the assessed owners of a 22,882 square-foot parcel of real estate located at 15 Capen Hill Road, in the Town of Sharon (“subject property”).  The parcel is improved with a single-family, Colonial-style dwelling, which contains approximately 3,022 square feet of finished living area.  The dwelling has three bedrooms and also two full bathrooms and one half-bathroom.  The basement is mostly finished and there is a finished attic above the two-car attached garage.  There is also a two-car garage under the attached garage.  There are three fireplaces.  The property is located within 500 feet of Lake Massapoag and near the center of town.    
For fiscal year 2007 (“fiscal year at issue”), the Board of Assessors of Sharon (“assessors”) valued the subject property at $613,700, and assessed a tax thereon, at a rate of $14.16 per thousand, in the total amount of $8,689.99.  The appellants timely paid the tax due without incurring interest.  On December 14, 2006, the appellants timely filed an Application for Abatement with the assessors, which the assessors denied on January 11, 2007.  Subsequently, on February 12, 2007, the appellants seasonably filed an appeal with the Appellate Tax Board (“Board”). On this basis, the Board found and ruled that it had jurisdiction over this appeal.

The appellants argued that the subject property was overvalued for the fiscal year at issue.  The appellants contended that the assessors failed to take into consideration the impact of the Salvation Army Conference Center at 186 Massapoag Avenue, located directly across from the subject property.  The appellants testified that as a result of various events and other activities held at the conference center, there is increased traffic and commercial deliveries in the area, as well the emptying of the garbage dumpsters.  The appellants also cited the current condition of the abutting property located at 7 Capen Hill Road.  Mr. O’Shea testified that the property’s exterior is unkempt and that discarded items are left on the side of the house.  These circumstances, the appellants argued, negatively impact the fair cash value of the subject property.  The appellants did not, however, offer any evidence to demonstrate how, and to what extent, these factors negatively impacted the fair cash value of the subject property.
The appellants also argued that the subject property’s assessment had disproportionately increased from fiscal year 2007 to fiscal year 2008, in comparison to other nearby properties.  In support of their contention, the appellants offered into evidence the property record cards for two other properties located on the same street: 17 Capen Hill Road and 21 Capen Hill Road; and also three properties located on the adjacent street, 220 Massapoag Avenue, 266 Massapoag Avenue and 272 Massapoag Avenue.  According to the property record cards for these properties, the assessed values increased from fiscal year 2007 to 2008 by 10.4%, 8.4%, 11.5%, 10.2% and 9.2%, respectively, in comparison to the subject property’s increase of 13.8%.  
In defense of the subject assessment, Mark Mazur, one of Sharon’s assessors, testified that the subject property’s fiscal year 2008 assessment was based on analyses of vacant land and residential sales in Sharon.  Based on the vacant land sales, each neighborhood in Sharon was rated for desirability and assigned a neighborhood factor.  In addition, condition factors were applied for negative or positive influences on value.  Mr. Mazur testified that the subject property was given a ten-percent condition factor reduction to account for any negative impact on the value of the subject property resulting from its proximity to the Salvation Army Conference Center.  With respect to the abutting property at 17 Capen Hill Road, Mr. Mazur testified that he had inspected the property and that the assessors had determined that it did not warrant a further reduction in the subject property’s fiscal-year-2008 assessment.
Based on the evidence presented, the Board found that the appellants did not meet their burden of proving that the subject property was overvalued.  The appellants failed to offer into evidence any sales data to support their claim. Instead, the appellants merely relied on Mr. O’Shea’s testimony that the Salvation Army and the abutting property negatively impacted the fair cash value of the subject property.
With respect to the appellants’ claim of disproportionate assessment, the Board found that the appellants merely selected five properties whose fiscal year 2008 assessments had increased proportionately less than the subject property's assessment.  The appellants failed to produce evidence to show an intentional scheme of disproportionate assessment.  Further, these selected properties also failed to establish that the subject property was overvalued for the fiscal year at issue.
Accordingly, the Board found that the appellants failed to meet their burden of proving that the subject property was overvalued for fiscal year 2008.
OPINION
Assessors are required to assess real estate at its fair cash value as of the first day of January preceding the fiscal year at issue.  G.L. c. 59, § 38.  The fair cash value of a property is defined as the price upon which a willing buyer and a willing seller would agree if both are fully informed and under no compulsion. Boston Gas. Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).
 

The appellants have the burden of proving that the property has a lower value than that assessed. “`The burden of proof is upon the petitioner[s] to make out [their] right as [a] matter of law to [an] abatement of the tax.´”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). The assessment is considered to be valid unless the taxpayers meet their burden and prove otherwise.  Id. 
In appeals before this Board, a taxpayer “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co., 393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  

In the present appeal, the appellants’ evidence consisted simply of Mr. O’Shea’s testimony that the Salvation Army Conference Center and the abutting property negatively impacted the fair cash value of the subject property.  The appellants did not offer into evidence any sales data or other affirmative evidence of overvaluation.  Moreover, the Board found that the assessors gave the appellants a ten-percent reduction in land value to account for its proximity to the conference center. 
Finally, "[i]n order to obtain relief on the basis of disproportionate assessment, a taxpayer must show that there is an 'intentional policy or scheme of valuing properties or classes of properties at a lower percentage of fair cash value than the taxpayer's property.'"  Brown v. Assessors of Brookline, 43 Mass. App. Ct. 327, 332 (1997) (quoting Shopper’s World, Inc. v. assessors of Framingham, 384 Mass. at 366, 377 (1965)).  If taxpayers successfully demonstrate improper assessment of such a number of properties to establish an inference that such a scheme exists, the burden of going forward to disprove such a scheme shifts to the assessors. Id. "The ultimate burden of persuasion, of course, will remain upon the taxpayer[s]."  First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 562 (1971).
In this appeal, the appellants produced evidence consisting merely of five comparable assessments, which had increased proportionately lower than the subject property's assessment. They did not offer evidence to demonstrate or suggest that the assessors had engaged in an "intentional widespread scheme of discrimination."  Stillman v. Assessors of Gloucester, 385 Mass. 724, 727-28 (1982).  Therefore, the Board ruled that the appellants failed to meet their burden of proving disproportionate assessment.  Further, these assessments did not represent persuasive evidence of overvaluation.
Accordingly, the Board issued a decision for the appellee in this appeal.
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� Within thirty days of service of the Petition Under Informal Procedure, the assessors elected to transfer the proceedings to the formal procedure.  See G.L. c. 58A, § 7A.
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