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I. REQUEST FOR DIRECT APPELLATE REVIEW 

 Appellants, Michelle Puopolo; Victor Pagan; and 

Jessica Nohmy  (collectively “Appellants”), pursuant to 

Mass. Appellate Procedure Rule 11(b), hereby request 

direct appellate review by the Supreme Judicial Court 

(“SJC”) of the narrow issues set forth herein.  

The questions presented are appropriate for direct 

appellate review as they are matters of first impression 

wherein the public interest is paramount. See, Mass. R. 

App. P. 11.  

The precise questions of law that are presented by 

this appeal are:  

1. Whether the Superior Court erred in granting Summary 

Judgement in favor of Appellee, The Commerce 

Insurance Company; 

2. Whether an automobile insurer may pay what it deems 

to be an unreasonable third-party liability, (without 

consent, objection, or protest), and later 

unilaterally reduce its insured’s total loss payment 

by the same amount;  

3. Whether an insurer may disclaim coverage after making 

a liability payment on behalf of its insured; and  

4. Whether the Court erred in decertifying this consumer 

class action.  
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A copy of the Trial Court’s order on appeal  

(“Order”) is appended hereto as Exhibit A. Copies of the 

Docket entries for the case is appended to this 

application as Exhibit B (Puopolo Docket). 

In the matter sub judice, the issues of state law 

relevant to this appeal should be heard by the 

Commonwealth’s high Court because: (1) there is a strong 

public interest in determining the liabilities and 

manner in which a Massachusetts Automobile Insurer 

adjusts first party total loss claims wherein the 

insured’s vehicle is towed to a storage/repair facility; 

(2) these are novel questions of first impression; and 

(3) the Court’s final determination will simplify and 

expedite appellate procedure avoiding potentially 

inconsistent lower court decisions in similar cases.  

II. STATEMENT OF PRIOR PROCEEDINGS 

 On October 23, 2017, Puopolo filed a putative class 

action in the Essex County Superior Court.  See, Docket 

Ref. No. 1.1 On or about December 7, 2017, Puopolo filed 

her First Amended Complaint.  On or about March 28, 2019, 

 
1 Plaintiffs note that the docket reflects many matters 

as being docketed on March 28, 2019, which is the date 

upon which this action was transferred from Essex County 

Superior Court to Suffolk County Superior Court, 

Business Litigation Session. 
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this matter was transferred to the Business Litigation 

Session of the Suffolk County Superior Court. See, 

Docket Ref. No. 9. 

 On April 26, 2019, Puopolo moved for class 

certification.  See, Docket Ref. No. 9. On June 7, 2019, 

after a hearing, and over Defendant’s opposition, the 

Trial Court certified the class as follows (“Certified 

Class”): 

All persons who made a claim under the Limited 

Collision, Collision, or Comprehensive 

provisions of their automobile insurance 

policy with Commerce and whose total loss 

claim payments were reduced by any amount 

Commerce contends it paid to a storage 

facility in relation to the claim. 

 
See, Docket No. 20, Memorandum and Order on Plaintiff’s 

Motion for Class Certification (June 7, 2019, Salinger, 

J.). 

 On February 26, 2020, Puopolo moved, without 

opposition, to amend the First Amended Complaint to add 

Pagan as an additional claimant and Class 

Representative. See, Docket Entry No. 25.  On March 4, 

2020, this Court allowed Plaintiff’s Motion to Amend; 

and thereafter, docketed the Second Amended Complaint. 

Docket Entry No. 25. Thereafter on April 16, 2020, 

Plaintiffs moved to amend the complaint and add Nohmy as 

an additional Plaintiff and Class Representative. See, 
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Docket Entry No. 28. On April 22, 2020, this Court 

allowed Plaintiffs’ Motion to Amend; and thereafter, 

docketed the Third Amended Complaint. 

 On January 19, 2021, Plaintiffs filed their motion 

for partial summary judgment; and further, Commerce 

filed its Motion for Summary Judgment and Motion to 

Decertify. See, Docket Nos. 47-59. 

On February 23, the Court heard arguments on the 

pending motions. Thereafter, on May 21, 2021, the Court 

issued its order and memorandum denying Plaintiff’s 

Motion for Partial Summary Judgment and allowing 

Commerce’s Motion for Summary Judgment and Motion to 

Decertify. See, Docket No. 60; and Exhibit A. On May 26, 

2021, Final Judgment was entered. Id. at 61. 

On June 15, 2021, Plaintiffs filed their Notice of 

Appeal. Id. at 62.  

III. SHORT STATEMENT OF FACTS RELEVANT TO THE APPEAL 

All formerly certified Class Members’ maintained 

automobile insurance contracts with Commerce, wherein 

Commerce agreed to provide coverage for first-party 

towing and storage charges. In fact, since at least May 

of 2015, Commerce has represented to insureds that 

Commerce will pay first-party towing and storage 

charges. See, Docket No. 59 at J.A. 3.  
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1. Puopolo’s Claims  

On July 22, 2017, Puopolo was involved in a motor 

vehicle collision resulting in damage to her vehicle. 

See, Docket Entry No. 32, Answer to Third Amended 

Complaint (“Answer”) at ¶ 11. Puopolo’s vehicle was 

towed to Commonwealth Auto Body after the collision for 

storage, appraisal, and potential repair. See, Id. ¶ 14. 

Following the loss, Puopolo made a collision claim under 

her Policy of insurance with Commerce. See, Id.  ¶ 16. 

Commonwealth Auto Body billed $1,700.00 for the storage 

of Ms. Puopolo’s vehicle. See, Id. ¶ 17.  

Commerce determined that it provided coverage for 

the storage claim under the Puopolo Policy. See, Docket 

Entry No. 32. Commerce paid Commonwealth Auto Body 

(“CAB”) $1,700.00 for the storage of Puopolo’s vehicle 

without dispute. See, Docket Entry No. 32, ¶¶ 18-23.  

Commerce made the payment to CAB without consent. 

See, Docket Entry No. 22, Memorandum in Support of 

Commerce’s Motion for Rule 16 Conference, at 7 

(admitting that “Commerce (through its salvage vendor) 

paid [CAB] for 17 days of storage … Commerce then 

continued to negotiate Puopolo’s total loss claim …”). 

Commerce did not attempt to reduce or resist the storage 

charges assessed by CAB. See, Docket No. 59 at J.A. Ex. 
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5, at 11. Commerce did not pay the storage charges under 

protest. See, Id. at 16. Commerce never sent either 

Puopolo (or CAB) a reservation of rights letter 

indicating that Commerce believed some of the storage 

charges were not covered under the Policy. See, Docket 

No. 59 at J.A. Ex. 5, at 15. 

 Commerce later declared Puopolo’s vehicle  a total 

loss and assessed an Actual Cash Value (“ACV”) of the 

vehicle in the amount of $8,121.67 plus $507.60 for sales 

tax reimbursement. Puopolo had a $1,000.00 deductible 

under her Policy. See, Id. at ¶ 37-41. As such, the 

amount due to Puopolo as consideration for the total 

loss collision claim under the Policy was $7,629.27. 

See, Id. at ¶ 37-41. 

However, instead of paying Puopolo the ACV 

($7,629.27), Commerce unilaterally reduced her claim 

payment by $485.00; and thus, tendered only $7,144.27. 

See, Id. at ¶ 42. Commerce refused to pay Puopolo the 

full ACV because Commerce asserted that it had overpaid 

CAB by $485.00 for storage charges. See, Docket No. 59, 

J.A. Ex. 5, at  15; and 18.  

2. Pagan’s Claim 

On October 14, 2019, Pagan was involved in a motor 

vehicle collision  resulting in damage to his vehicle. 
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See, Docket Entry No. 32, at ¶ 47. At the time of the 

accident, Pagan maintained a Policy of insurance with 

Commerce; which Policy stated, “[w]e will also pay 

reasonable and necessary expenses for towing, recovery 

and storage of your auto. Id. at ¶¶ 49-52.  

Pagan’s vehicle was towed to and stored at J&G 

Transmission Auto Repair. Id. at ¶¶ 53-54. Commerce paid 

J&G Transmission $2,280.00 (a rate of $95/day) for the 

storage of Pagan’s vehicle without attempting to 

negotiate, resist, or reduce the storage charge. Id. at 

¶¶ 59-69. Thereafter, Commerce determined Pagan’s 

vehicle to be a total loss with an ACV of $3,458.97. Id. 

at 79. Commerce unilaterally reduced Pagan’s ACV payment 

by $960.00 as contribution/reimbursement for the 

purported unreasonable storage charges paid to J&G 

Transmission. Id. at ¶ 81. 

3. Nohmy’s Claim 

On January 10, 2015, Nohmy was involved in a motor 

vehicle collision resulting in damage to her vehicle. 

See, Docket Entry No. 32, at ¶ 86. At the time of her 

collision, Nohmy was insured under a Policy of insurance 

issued by Commerce; which Policy included coverage for 

a vehicle’s towing and storage after an accident as to 

prevent further damage or loss. See, Docket No. 59 at  
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J.A. Ex. 4, at 41:5-11; 56:23-24; 57:1-24; 58:1-24; 59-

16-24; and 60:1-7; see also, J.A. Ex. 1, p. 34; and J.A. 

Ex. 2, p. 17; and J.A. Ex. 6, p. 5.  

Nohmy’s vehicle was first towed to Biondi’s Service 

Center; and thereafter, towed and stored at Susi Auto 

Body.  See, Docket No. 32, at ¶ 98.  Susi Auto Body 

charged $65.00/day for the storage of Nohmy’s vehicle. 

Id. at ¶ 100. Commerce paid Susi Auto Body $790.00 for 

the storage of Nohmy’s vehicle. Id. at ¶ 105. Commerce 

did not inform Susi Autobody that it believed its storage 

charges were unreasonable or attempt to resist the 

payment of the purported unreasonable storage charges. 

Id. at ¶¶ 106-110. Commerce did not pay Susi Auto Body 

under protest. Id. at ¶ 112. Thereafter, Commerce 

determined the vehicle to be a total loss and assessed 

an ACV of $14,522.25. Id. at ¶ 127. Commerce then 

unilaterally reduced Nohmy’s ACV claim payment by 

$350.00 (paying the full amount demanded by Susi Auto 

Body despite Commerce’s contention that the storage 

charge was unreasonable; and thereafter, Commerce 

reduced the ACV by that amount). Id. at ¶ 132. 
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IV. STATEMENT OF ISSUES OF LAW RAISED BY APPEAL, 

TOGETHER WITH A STATEMENT INDICATING WHETHER THE 

ISSUES WERE RAISED AND PROPERLY PRESERVED 

 

The questions presented by way of this appeal 

represent matters of first impression as to the ability 

of an Automobile Insurer to unilaterally reduce its 

insured’s total loss claim payments by a purportedly 

unreasonable cost of a third-party liability that it had 

already paid in full - without protest or permission 

from the insured/policyholder. Appellants submit that 

direct appellate review is warranted on the following 

issues: 

(1) Whether an automobile insurer may pay what it 

alone deems to be an unreasonable third-party 

liability, (without objection or protest), and 

later unilaterally reduce its insured’s total 

loss claim payment by the same amount;  

(2) Whether an insurer may disclaim liability 

after making a liability payment on behalf of 

its insured; and  

(3) Whether the Court erred in decertifying this 

consumer class action.  

Appellants properly raised these issues on cross 

motions for summary judgment, which decision attached 

here as Exhibit A.  
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V. BRIEF ARGUMENT IN SUPPORT OF APPELLANT’S POSITION 

 

The Suffolk Superior Court’s decision on the cross-

motions for Summary Judgment, determined that a 

Massachusetts Automobile Insurer may permissibly 

abdicate its responsibility to protect its insureds by 

fully paying a third-party liability (without protest or 

objection); but nevertheless, later the insurer may 

unilaterally deduct amounts that the insurer itself 

deemed to be unreasonable from the insureds Actual Cash 

Value total loss claim payment. See, Exhibit A.  

The decision of the trial court departs from the 

well understood concept that bars a Massachusetts 

insurer from seeking reimbursement from its insured for 

any third-party liability claim payment which it has 

made on behalf of the insured, unless the insurer has 

obtained consent from the insured prior to making the 

payment. See e.g., Med. Malpractice Joint Underwriting 

Ass’n of Massachusetts v. Goldberg, 425 Mass. 46, 58-59 

(1997); and Lexington Ins. Co. v. CareCore Nat., LLC, 

2014 WL 7477718, at *4 (Mass. Super. July 18, 2014). 

That is, the Court’s ruling allows an insurer to 

reduce its contractually obligated total loss claim 

payments to its own insureds by an amount it purports to 

have paid for an unreasonable third-party liability.    
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As above, Massachusetts common-law recognizes that 

an insurer cannot require an insured to contribute to a 

third-party liability claim payment after the payment 

has been made without the express prior consent of the 

insured.  Id. Specifically, the Goldberg Court held that 

an insurer must communicate with the insured and reach 

an agreement regarding contribution to, or for, the 

third-party liability payment prior to the insurer 

paying the liability. Id. at 56-57.  

Furthermore, the trial Court’s order fails to 

recognize that in every instance, Commerce paid each 

class member’s towing/storage charges; and therefore, 

any argument that towing and/or storage was  not covered 

under either iteration of the Massachusetts Standard 

Automobile Policy should have been barred. See,  

Merrimack Mut. Fire Ins. Co. v. Nonaka, 414 Mass. 187 

(1993)( The purpose of reserving the right to disclaim 

coverage (or limit coverage) is to permit an insurer to 

fulfill its duty to defend without forfeiting any 

subsequent right to disclaim).  

Here no reservations of rights were ever issued in 

connection with any of the Class Member’s storage 

payments; but instead, Commerce simply paid the full 

amount it contended was unreasonable knowing full well 
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that it would later simply reduce its own insured’s claim 

payment by that amount.  

Thus, the Superior Court’s decision was in error 

because the court failed to: (1) recognize the fact that 

in each instance Commerce had already accepted liability 

and waived its coverage argument when it paid the 

disputed third-party liability in full without a 

reservation of rights; (2) recognize that Commerce owed 

a duty to its insureds to, at the very least attempt to 

resist and/or attempt to reduce what it considered an 

“unreasonable” storage charge; and (3) follow the 

established common-law which concludes that an insurer 

may not seek contribution or reduce a claim payment by 

an amount it previously paid regarding a third-party 

liability without the insured’s express consent. See, 

Med. Malpractice Joint Underwriting Ass’n of 

Massachusetts v. Goldberg, 425 Mass. 46, 58-59 (1997); 

and Lexington Ins. Co. v. CareCore Nat., LLC, 2014 WL 

7477718, at *4 (Mass. Super. July 18, 2014). 

In Goldberg, supra, an insurer filed a declaratory 

action seeking a judgment that the liability insurance 

policy it issued to its insured did not serve to cover 

a third-party liability claim made against its insured.  

Id. at 53.  Ultimately, a judgment was rendered against 
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the insured; and thereafter, the insurer paid the claim 

in full.  Id. at 52.   

Subsequently, like here, the insurer sought 

reimbursement from its insured for the amount the 

insurer paid to satisfy the financial obligation owed by 

the insured.  Id. at 47.  

In its decision, this Court ruled that, regardless 

of whether there was coverage for the underlying claim, 

the insurer was not entitled to reimbursement because 

the policy at issue did not contain a provision for 

reimbursement and the insurer never obtained “specific 

authority to reach a particular settlement [pay the 

insureds obligation] which the insured agree[d] to pay.” 

Id. at 58-59 (emphasis added).  

Therefore, the court determined that the insurer 

was not entitled to reimbursement from its insured.  Id. 

at 61. As the Goldberg Court instructs, an insurer cannot 

require an insured to contribute to a third-party 

liability claim payment after the payment has been made 

without the express prior consent of the insured.  Id. 

Specifically, Goldberg held that an insurer must 

communicate with the insured and reach an agreement 

regarding contribution to, or for, the third-party 

liability payment prior to the insurer paying the 
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liability. Id. at 56-57.  

Here, Commerce admits that its settlement practice 

is to pay the full storage bill before obtaining consent 

from its insureds to contribute to the payment of that 

third-party liability claim. See, Docket No. 59, J.A. 

Ex. 7, 50:18-24 (“So if it's a total loss, obviously 

speaking in the breath of these claims, we pay it. We 

pay to get the vehicle out of there and then what we do 

is once we go to settle with the claim and we're having 

our discussions with the insured, we advise them that we 

only pay 35 a day and that we would deduct any overage 

from their settlement.”); and 51:2-14; see also, Docket 

59 at J.A. Ex. 4,  98:13-18 (testifying that Commerce 

does not notify its insureds of their opportunity to 

contest the charges before Commerce instructs its agent 

to pay the storage bill); and 99:3-16 (testifying that 

Commerce’s vendor likewise pays the charge for Commerce 

without notifying the insured of its right to directly 

negotiate with the storage facility) .  

A. Direct Appellate Review will determine the 

obligations of an insurer under the 

Massachusetts Standard Automobile Policy. 

 

Appellants argue the SJC’s final determination on 

this matter is necessary because the decision of the 

Trial Court will unfairly prejudice Massachusetts 
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automobile insurance customers because it shall set the 

permissible adjustment practices for first-party total 

loss claims, as well as  the insurers ability to disclaim 

coverage after making a disputed third-party liability 

in full. 

The Court should define the insurers obligation in 

this regard under both the 2008 and 2016 iterations of 

the Massachusetts Standard Automobile Policy.  

B. These are novel questions of first impression 

The issue of the permissibility of unilateral claim 

payment reductions by an automobile insurer for third-

party liability payments has not been answered. 

Appellants seek to bring this novel question to the SJC 

for final determination. 

C. This determination will simplify and expedite 

appellate procedure. 

 

Because this case involves novel questions of 

Massachusetts Common Law, as well as an interpretation 

of the Standard Massachusetts Automobile Policy, the 

issues presented herein are ripe for direct appellate 

review of the Massachusetts Supreme Court so as to avoid 

potentially inconsistent decisions in the Massachusetts 

Courts and make an efficient appeals process in 

accordance with the goals of direct appellate review.  



16 

 

Tisei v. Bldg. Inspector of Marlborough, 3 Mass. App. 

Ct. 377, 378 (1975). That is, the lower Court’s decision 

creates a conflict  as other decisions of law issued by 

this Court. See e.g., Goldberg, supra.  

Finally, direct appellate review of these issues 

will promote the efficient conduct related to other 

Massachusetts State litigation. 

VI. CONCLUSION 

This case shall determine whether tens of thousands 

of Massachusetts claimants are entitled to the full 

amount of their respective Actual Cash Value claim 

payments for their totaled vehicles as required by law.  

This is a novel question which has remained unanswered 

in the Commonwealth.  

Accordingly, Appellant respectfully request that 

the SJC grant direct appellate review to address this 

critical issue.  

Respectfully Submitted, 

Appellants , 

By their Attorney, 

 

/s/ Michael Forrest 

___________________________  DATED: 8.26.21 

Michael C. Forrest, Esq. (BBO# 681401) 

Kevin J. McCullough, Esq. (BBO# 644480) 

FORREST, MAZOW, MCCULLOUGH,  

YASI & YASI, P.C. 

Two Salem Green 

Salem, MA 01970 

(978)745-7950  
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not limited to:  
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review); and 
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This brief was written in Courier New, 12-point font, 

and created on Microsoft Word (v. Office 365).  
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