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AMICI’S DECLARATION 

This brief is submitted pursuant to Mass. R. App. P. 17(a) (allowing the 

filing of amicus briefs when solicited by an appellate court) and this Court’s March 

2024 amicus announcement, asking: 

Whether and to what extent municipalities are obligated to comply with 

the requirements of G. L. c. 40A, § 3A (a) and (c), and the related 

“Compliance Guidelines for Multi-family Zoning Districts Under 

Section 3A of the Zoning Act,” issued by what is now the Executive 

Office of Housing and Livable Communities, including (1) whether G. 

L. c. 40A, § 3A (b), provides the sole remedy for noncompliance, and 

(2) whether and to what extent the Attorney General’s office is 

authorized and has standing to enforce compliance with § 3A. 

Pursuant to Mass. R. App. P. 17(c)(5), Amici and its counsel declare that: (a) 

no party or a party’s counsel authored this brief in whole or in part; (b) no party or 

a party’s counsel contributed money to fund preparing or submitting of the brief; 

(c) no person or entity except Amici or Amici’s counsel provided money intended 

to fund preparing or submitting of the brief; and (d) Amici’s counsel has not 

represented any party in this case or in other proceedings involving similar issues, 

and Amici’s counsel was not a party and did not represent a party in a proceeding 

or legal transaction that is at issue in this present appeal. 
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AMICI’S STATEMENT OF IDENTITY AND INTEREST 

Amici are a group of planning organizations, agencies, and associations in 

the Commonwealth.  Amici submit this brief in support of Appellants to assist the 

Court in determining whether:  

the compliance guidelines promulgated by the Executive Office of 

Housing and Livable Communities (“EOHLC”) under G.L. c. 40A, 

§ 3A(c), (the “Guidelines”) permissibly clarify and develop the details 

of [MBTA communities’] obligation[s] to have a compliant zoning 

district?1 

Individual amici are the Metropolitan Area Planning Council (MAPC), the 

Massachusetts Association of Regional Planning Agencies (MARPA), and the 

American Planning Association Massachusetts Chapter (APA-MA). 

The Metropolitan Area Planning Council (MAPC) 

Formed under Chapter 40B, Section 24 of the Massachusetts General Laws, 

the Metropolitan Area Planning Council (MAPC) is the regional planning agency 

serving the people who live and work in the 101 cities and towns of Metropolitan 

Boston.  MAPC’s mission is to promote smart growth and regional collaboration.  

MAPC deploys its expertise in planning and zoning to help its municipalities with 

 
1 Question Presented #2 in the Brief of the Attorney General (AG) and the 

Executive Office of Housing and Livable Communities (EOHLC) dated June 3, 

2024.  The appellants’ original question was specific to Milton but, as the Court’s 

solicitation for amicus briefs acknowledges, the answer affects all MBTA 

communities.  
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their zoning and land use regulations to protect and enhance the environmental, 

economic, and social quality of life.  As a government research organization, 

MAPC’s many research studies and publications are widely relied upon by 

lawmakers and various other organizations. 

MAPC provides a range of resources to assist communities in understanding 

and complying with the requirements of the MBTA Communities Act (codified at 

G.L. c. 40A, § 3A(c)), including: 

• visioning and location selection,  

• community engagement,  

• analyzing existing zoning for compliance,  

• crafting zoning scenarios that could achieve compliance,  

• compliance model testing,  

• creating 3D visualizations and illustrations of zoning scenarios,  

• preparing economic feasibility analyses for inclusionary zoning policies,  

• Town Meeting preparation in towns, and City Council preparation in cities, 

• developing digital tools to inform decision-making, and 

• support with application submissions. 
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The Massachusetts Association of Regional Planning Agencies (MARPA) 

The Massachusetts Association of Regional Planning Agencies (MARPA) 

comprises the Commonwealth’s thirteen regional planning agencies (RPAs), 

including MAPC and others that support MBTA communities in working to 

implement Section 3A of the MBTA Communities Act.  MARPA and its RPAs 

research, analyze, and provide leadership on a wide range of their members’ 

responsibilities, including affordable housing production and retention, land use 

planning, and zoning.  MARPA’s work also includes coordinating with other 

organizations on legislative advocacy at the local, regional, Commonwealth, and 

federal levels of government. 

The American Planning Association Massachusetts Chapter (APA-MA) 

The American Planning Association Massachusetts Chapter (APA-MA) is 

an official Chapter of the American Planning Association.  APA-MA is composed 

of 1,100-plus professional public and private sector planners, many of whom are 

municipal and consulting planners working to implement Section 3A of the MBTA 

Communities Act.  APA-MA’s mission is to enhance and support planning in 

Massachusetts through education, advocacy, outreach, communication, and 

provisioning services and resources to members and the larger planning 

community that maximize diversity, equity, and inclusion. 
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ARGUMENT 

I. Introduction 

There are so many things that make Massachusetts a great place to live,  

work, and play: education, healthcare, safety, economy, and so much more.  But 

the Commonwealth is experiencing a housing crisis, with some of the nation’s 

highest and fastest growing homeownership and rent prices putting our future at 

risk.  Our municipalities are necessary partners in solving this crisis.  Indeed, their 

local zoning ordinances and by-laws dictate whether and where different types of 

housing can be built.  These are rare points of bipartisan consensus. 

The Legislature designed Section 3A of the MBTA Communities Act 

(“Section 3A”)2 to stimulate multi-family housing development near transit 

stations.  But Section 3A does not mandate housing production.  It requires one 

thing: MBTA communities must pass a zoning law that allows multi-family 

housing within a district of “reasonable size.”  Understanding that communities 

would need direction and support to implement Section 3A, the Legislature 

charged the Executive Office of Housing and Livable Communities (“EOHLC”) to 

“promulgate guidelines to determine if” a community’s zoning is compliant.3 

 
2 G.L. c. 40A, § 3A, Add. 31. 

3 Amici understand that EOHLC was previously called the Department of Housing 

and Community.  As the parties have done, Amici will use “EOHLC” throughout 

this brief. 
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EOHLC spent two years developing comprehensive Section 3A compliance 

guidelines4 based on extensive input from key stakeholders, including the MBTA, 

the Massachusetts Department of Transportation, officials and residents of affected 

communities (including Milton), and various planning organizations (including 

Amici).  The resulting Guidelines provide practical means for MBTA communities 

to achieve compliance by utilizing the kinds of tools, measures, and benchmarks 

that are conventional in the planning field. 

With publicly funded planning and technical assistance grants, Milton 

developed a Section 3A-compliant multi-family district, and Town Meeting voted 

to adopt it.  On the eve of the compliance deadline, however, a slim majority of 

voters-at-large overturned the initial vote by referendum.  Milton now challenges 

whether the Guidelines are lawful.  But Milton misreads what the Guidelines 

require and makes unfounded conclusions about the consequences of compliance.  

Compliance under the Guidelines would not “redetermine the community character 

of scores of cities and towns,” as Milton suggests.  It would merely fulfill the 

promise of Section 3A, unlocking the potential for multi-family development 

within a reasonably sized district.  Nothing more, nothing less. 

 
4 The “Compliance Guidelines for Multi-family Zoning Districts Under Section 3A 

of the Zoning Act,” issued in their final form on August 17, 2023 (“Guidelines”).  

RA I:279–308, Add. 33–62. 
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The vast majority of MBTA communities have relied on the Guidelines and 

taken significant steps toward Section 3A compliance.  To date, 100+ communities 

have adopted or proposed new multi-family zoning.  This unprecedented progress 

confirms that the Guidelines were carefully crafted and properly promulgated.  

Invalidating them would be a disservice to the entire Commonwealth. 

II. The Guidelines Are Fully Consistent With Section 3(A), Including on 

“Reasonable Size” 

Section 3A requires that all MBTA communities have a zoning district 

within their ordinance or by-law in which multi-family housing is permitted as of 

right.  See G.L. c. 40A, § 3A(a), Add. 31.  This mandatory multi-family housing 

district must have a minimum gross density of 15 units per acre and at least some 

part of the district must be located within 0.5 miles of a transit station (if 

applicable).  Id.  The district is also required to be of a “reasonable size.”  Id.  

Unlike the absolute density and location constraints, Section 3A’s size requirement 

is relative.  In this respect, the Legislature understood that a one-size-fits-all 

approach would not suit the Commonwealth’s 170+ unique MBTA communities.  

It knew flexibility is paramount. 

Having made the fundamental policy decision that each MBTA community 

shall have a reasonably-sized district for as-of-right multi-family housing, the 

Legislature wisely delegated the separate task of working out the necessary 

implementation details to EOHLC.  See G.L. c. 40A, § 3A(c), Add. 31.  That the 
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Legislature selected EOHLC to provide Section 3A compliance guidelines is no 

surprise.  After all, Section 3A’s purpose is to address the Commonwealth’s 

housing crisis, and the Legislature formed EOHLC for the very same purpose.5  

Who better than EOHLC, an office dedicated to housing production and 

preservation, to establish a framework for determining whether a Section 3A 

district is reasonably sized to meet the housing crisis? 

Just as the Legislature intended, EOHLC consulted with key stakeholders 

throughout the Commonwealth, leveraged its ample resources and housing 

expertise, and developed flexible and sensible guidance for measuring the size of a 

multi-family housing district and assessing its reasonableness.  Where Section 3A 

sets forth the Legislature’s zoning mandate, EOHLC’s Guidelines provide 

objective measures for how an MBTA community can comply.  The following 

sections analyze the “reasonable size” aspects of the Guidelines and explain how 

and why they are fully consistent with Section 3A. 

 
5 Compare St. 2023, c. 7, Add. 32 (announcing that the Commonwealth’s 

objectives to “address[] the housing crisis” will be advanced “by the creation of a 

cabinet-level executive office focused on the production of housing and support for 

livable communities”), with 

https://malegislature.gov/Events/Sessions/Detail/3711/Video1 at 21:48–57 

(speaking in support of Section 3A, Senator Crighton: “we, in Massachusetts, are 

facing a housing crisis”). 
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A. How the Guidelines Combine Land Area With Unit Capacity to 

Assess “Reasonable Size” 

The Guidelines provide clear quantitative benchmarks for each MBTA 

community to achieve compliance with Section 3A’s “reasonable size” 

requirement.  These benchmarks include the land area of the community’s 

proposed multi-family district and the unit capacity of that district.  The rationale 

behind this approach is simple, intuitive, and follows known planning principles. 

The Guidelines use minimum land area to promote “neighborhood-scale 

district[s]” and to prevent workaround plans based on “a single development site.”  

RA I:286, Add. 40.  A vanishingly small plot of land with high-density zoning 

allowances would not incentivize significant development.  Accordingly, for rapid 

transit communities like Milton, the Guidelines define the minimum land area of a 

reasonably-sized multi-family district as “50 acres, or 1.5% of the developable 

land . . ., whichever is less.”  Id. (original emphasis).  The former benchmark—50 

acres—applies to Milton, a town with a total land area of more than 8,320 acres 

(13 square miles).  RA I:300, Add. 54. 

The Guidelines further acknowledge that “[a] reasonably sized multi-family 

zoning district must also be able to accommodate a reasonable number of multi-

family housing units.”  RA I:287, Add. 41.  Thus, the Guidelines utilize the 

measure of “unit capacity,” which is “an estimate of the total number of multi-

family housing units that can be developed as of right within a multi-family zoning 
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district.”  RA I:282, Add. 36.  In other words, treating each lot as if it were 

undeveloped, unit capacity measures the number of housing units that a 

community’s zoning restrictions allow.  Unit capacity shows only what 

hypothetically could be built.   

The Guidelines assign each MBTA community a minimum unit capacity and 

explain how EOHLC determined the community-specific capacity values based on 

various pertinent factors (e.g., access to transit, total housing stock, and total land 

area).  RA I:287–288, Add. 41–42; RA I:297–288–304, Add. 51–58.  Milton’s 

minimum unit capacity is 2,461 units, i.e., 25% of its existing 9,844 housing units.  

RA I:300, Add. 54. 

 

A community complies with Section 3A’s “reasonable size” requirement 

when its multi-family district satisfies the assigned minimum land area and 

minimum unit capacity.  These two benchmarks work in tandem to promote and 

serve Section 3A’s purpose of stimulating multi-family development to address the 

Commonwealth’s housing crisis through mandatory zoning.  Where minimum land 

area precludes ineffectively small districts, minimum unit capacity prevents other 
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problematic workarounds.  Without minimum unit capacity, a district that permits 

multi-family housing by its literal terms could be deemed Section 3A compliant 

despite dimensional zoning restrictions that effectively stifle or even preclude such 

development.6  This kind of de facto ban on multi-family housing would render 

Section 3A useless. 

B. Why Unit Capacity Is a Sensible Measure of “Reasonable Size” 

Under Section 3A 

Everyone can agree that land area is a common way to measure the size of a 

zone or district geographically.  Other equally common ways to measure size stem 

from a population perspective (e.g., gross population or population density) or an 

economic perspective (e.g., gross domestic product or market size).  Unit capacity, 

the number of housing units a community’s zoning restrictions allow, is yet 

another known and widely-used approach; it views size from a zoning perspective. 

Though Milton contends otherwise, assessing compliance with Section 3A’s 

“reasonable size” requirement in terms of zoning is straightforward and 

commonsensical.  For one, Section 3A is a law about zoning.  It sits within the 

zoning chapter (Chapter 40A) of the Commonwealth’s General Laws, and it 

 
6 For example, zoning dimensional standards—such as height limits, large setback 

requirements, high parking minimums, lot coverage limits, etc.—constrain the 

number of multi-family units that can exist on a parcel or lot.  The Guidelines 

counteract this type of workaround through the minimum unit capacity benchmark. 
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mandates that MBTA communities pass compliant zoning ordinances or by-laws to 

facilitate housing production.  As all of the Amici can (and do presently) attest, 

when housing and planning specialists discuss the concept of size or magnitude in 

the context of zoning provisions that affect housing production, they often speak in 

terms of capacity (e.g., “zoning capacity” or “zoned capacity”). 

Virtually all residential zoning by-laws and ordinances define, directly or 

through mathematical application of the zoning requirements, a maximum number 

of units that can be built on a parcel or in a district.  To illustrate, consider a single-

family zone of 10 acres with a minimum lot size of 1 acre: The unit capacity, or the 

maximum number of units that could be built within the zoning requirements, is 10 

units.  As this example shows, unit capacity is integral to zoning. 

The purpose of Section 3A is to stimulate multi-family housing production 

by removing zoning roadblocks.  So, logically, the extent of a reasonably-sized 

Section 3A district should be based on its multi-family housing production 

potential under an MBTA community’s zoning restrictions.  That is exactly what 

the Guidelines accomplish with community-specific unit capacity benchmarks. 

C. Why Unit Capacity Does Not Require Unit Production 

Milton’s brief calls the Guidelines “unlawful” because the minimum 

capacity benchmark is “a mandate that numerous communities . . . include at least 

about 25% of their total housing stock in one or more high-density districts.”  Red. 
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Br. at 11 (original emphasis); see also id. at 40, 42.  But the Guidelines plainly say 

otherwise: 

Minimum unit capacity is a measure of whether a multi-family zoning 

district is of a reasonable size, not a requirement to produce housing 

units.  Nothing in Section 3A or these guidelines should be interpreted 

as a mandate to construct a specified number of housing units, nor as 

a housing production target.  Demonstrating compliance with the 

minimum multi-family unit capacity requires only that an MBTA 

community show that the zoning allows multi-family housing as of 

right and that a sufficient number of multi-family housing units could 

be added to or replace existing uses and structures over time—even 

though such additions or replacements may be unlikely to occur soon. 

RA I:289, Add. 43 (emphasis added). 

Milton’s brief conflates two distinct concepts—unit capacity and unit 

production.  As discussed, the Guidelines define “unit capacity” as “an estimate of 

the total number of multi-family housing units that can be developed as of right 

within a multi-family zoning district.”  RA I:282, Add. 36.  It treats the lots of a 

proposed multi-family district as empty and determines the number of housing 

units a community’s zoning restrictions allow on those hypothetically empty lots.  

To satisfy its minimum unit capacity, an MBTA community need not produce any 

housing units at all, much less “include at least 25% of its total housing stock in a 

high-density district.”  Red Br. at 40. 

As Milton’s Department of Planning and Community Development 

explained at the December 2023 Special Town Meeting, “[t]he MBTA 

Communities Law is a mandate for Towns to create zoning, not a mandate for 
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Towns to create new housing,” and “[EO]HLC’s guidelines lay out certain 

thresholds our zoning district must meet[] to comply with the law.”  RA II:328–

329 (original emphasis).  Section 3A and the Guidelines are about zoning; they are 

not housing mandates.  This point could not be more clear. 

 

RA II:328 (source: Milton Department of Planning and Community Development). 

Just as the Guidelines cannot be said to mandate housing production, it is 

likewise inaccurate to characterize the minimum capacity compliance benchmarks 

as “transformative” based on the assumption that “all” of the permissibly zoned 

multi-family units will be built.  Red Brief at 42 (“If the units so authorized are all 

built, that would cause significant changes in the affected communities.”).  There is 
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no expectation that the build-out in a Section 3A district will ever meet its unit 

capacity—a theoretical value—much less anytime soon. 

The kinds of zoning changes that Section 3A and the Guidelines contemplate 

to increase unit capacity do not remove the many other impediments to multi-

family housing development.  For one, it is incredibly expensive to build housing 

in Massachusetts.  With total development costs in Boston’s inner suburbs well 

above $500K per unit, increased multi-family unit capacity via as-of-right zoning 

does not guarantee that owners and developers will immediately flock to make 

such a significant capital investment, especially at today’s high interest rates.  And 

recall that unit capacity is an estimated measure that hypothetically assumes all lots 

in a given district are empty.  But theory is different from practice.  The reality is 

that the Guidelines permit MBTA communities to comply with Section 3A by 

zoning in areas that are already developed and unripe for change.  As shown 

below, the plan Milton submitted and believed to be compliant (before its rejection 

by Milton’s voter referendum) is a prime example of re-zoning developed land.  

See RA II:331 (Milton’s Department of Planning and Community Development 

identifying a goal to “[d]isincentivize teardowns”). 
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RA II:338 (source: Milton Department of Planning and Community Development). 

Section 3A and the Guidelines work to remove longstanding zoning barriers 

against multi-family housing in MBTA communities.  Doing so sets the table for 

future development and positions the Commonwealth to resolve its housing crisis 

in the years to come.  Yes, of course, there will be change; that’s the point of 

Section 3A.  But it will be reasonable change, achieved gradually by permitting 

multi-family development to occur naturally, rather than demanding immediate 

housing production. 

D. How the Guidelines Preserve Flexibility for MBTA Communities 

in Achieving a Reasonably Sized District  

By couching the multi-family district’s size requirement in terms of 

reasonableness, the Legislature showed that flexibility is key to implementing 
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Section 3A effectively.  EOHLC expressly enshrined and applied this principle 

throughout the Guidelines: 

“Reasonable size” is a relative rather than an absolute determination.  

Because of the diversity of MBTA communities, a multi-family 

zoning district that is “reasonable” in one city or town may not be 

reasonable in another city or town. 

RA I:284, Add. 38.  As a result, the Guidelines do not diminish an MBTA 

community’s ability to make decisions around multi-family housing.  They instead 

set objective measures and benchmarks for communities, while leaving 

communities free to determine the specific way in which they will meet those 

benchmarks to comply with Section 3A.  Indeed, the Guideline’s combination of 

minimum land area and minimum unit capacity accommodates countless paths to 

compliance with Section 3A’s “reasonable size” requirement. 

Suppose a community prefers a multi-family district with a relatively small 

land area footprint.  In that case, the Guidelines allow the community to comply by 

zoning for an accommodating increase in density (i.e., dwelling units per acre).  

The inverse is also true: A community can comply with a larger land area district 

having a correspondingly smaller density.  The Guidelines also promote flexibility 

by permitting MBTA communities to meet their assigned minimum land area and 

unit capacity benchmarks by partitioning their multi-family district into multiple 

sub-districts with different land areas and zoning parameters.  As illustrated below, 
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an MBTA community can zone for a wide variety of multi-family housing 

solutions to achieve Section 3A compliance under the Guidelines. 

 

RA I:179 (source: EOHLC). 

Here again, the plan Milton submitted to EOHLC is illustrative.  Milton’s 

plan proposed six sub-districts with land areas ranging from 3.8 to 47.0 acres, 

maximum height restrictions ranging from 2.5 to 6.0 stories, and various other 

unique constraints regarding minimum lot size, maximum units per lot, maximum 

units per acre, etc.  See RA II:332–343.  And this was just one of the “many 

potential paths to technical compliance” that Milton developed.  See RA II:353 

(below).  Simply put, the Guidelines do not order “transformative zoning changes”; 
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they instead allow communities to create a tailor-made compliance solution that 

adheres to their own planning priorities.  Red Br. at 42. 

 

RA II:353 (source: Milton Department of Planning and Community Development). 

E. Why the “Reasonable Size” Benchmarks in the Guidelines Are 

Equitable, Modest, and Sensible Under the Circumstances 

The “reasonable size” benchmarks set forth in EOHLC’s Guidelines are 

modest and sensible by any objective assessment.  Here again, Milton provides a 

telling example. 

Milton’s minimum land area benchmark is 50 acres, the largest geographic 

size identified in the Guidelines.  RA I:300, Add. 54.  Although the mark may 

loom large in isolation, it pales in comparison to Milton’s total land area of more 

than 8,320 acres (13 square miles).  A mere 50 acres is less than 0.6% of Milton’s 
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total land area.  A similar analysis sheds light on Milton’s minimum unit capacity 

of 2,461 units (25% of its housing stock).  RA I:300, Add. 54.  Assuming an 

average gross density of 15 units per acre—the minimum, per Section 3A—

Milton’s capacity benchmark corresponds to a district of 164 acres, less than 2% of 

Milton’s land area.  The plan Milton ultimately proposed had slightly greater 

density and thus slightly less acreage—just 144.4 acres.  See RA II:342.  In 

Milton’s words, “the Legislature had something ‘modest’ in mind: increased 

housing density within an area small and compact enough to be a short walking 

distance from a transit station.”  Red Br. at 43.  A district sized at less than 2% of 

Milton’s land area undeniably fits the bill. 

Tellingly, all of the eleven other rapid transit communities in Milton’s 

category—most of whom had larger unit capacity benchmarks—were able to 

propose Section 3A zoning by the deadline set forth in the Guidelines.  Add. 63–

65.  Furthermore, 106 municipalities have either adopted zoning intended for 

Section 3A compliance or have submitted zoning to EOHLC for pre-adoption 

review to confirm that their proposed zoning will comply with Section 3A.  Id.  

This includes municipalities in all four community categories (rapid transit 

community, commuter rail community, adjacent community, and adjacent small 

town), from Cambridge to Halifax.  If the Guidelines were truly unreasonable and 

ultra vires, progress toward compliance would not be so widespread. 
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It makes sense that EOHLC’s Guidelines have been well received: They 

were rigorously promulgated.  As Section 3A requires, EOHLC consulted with 

both the Massachusetts Department of Transportation and the Massachusetts Bay 

Transportation Authority.  RA I:119–123.  In fact, EOHLC went above and 

beyond, engaging with the MBTA communities, regional planning entities 

(including Amici), owners and developers of market, affordable, and mixed-

income housing, and a wide variety of other experts and advocates.  Nearly 400 

public comments were submitted in response to the initial December 2021 draft 

guidelines—including over 125 from MBTA Community officials, Milton’s Select 

Board amongst them.  RA I:117.  EOHLC held sixteen online informational 

sessions during the beginning of 2022 that attracted over 1,000 registrants from at 

least 132 affected municipalities (including Milton).  RA I:117–118. 

Hearing the communities’ concerns, EOHLC built in even more flexibility 

than was originally proposed.  The final version of the Guidelines allowed a 

reduction in the 50-acre land area requirement so that no municipality would be 

required to zone more than 1.5% of its developable land area.  Compare RA I:145 

(preliminary) with RA I:286, Add. 40 (final).  For adjacent small towns, the land 

area requirement was removed altogether.  Id.  EOHLC also modified its approach 

to unit capacity.  It set aside a universal floor of 750 units in favor of a more 

bespoke approach where the floor is set by one of two alternative measurements 
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that considers both the minimum land area (if applicable) and existing density.  

Compare RA I:146–147 (preliminary), RA I:287–288, Add. 41–42 (final).  As a 

result, 50 of the region’s smallest municipalities have a unit capacity floor below 

750 units and many more municipalities had their unit capacity significantly 

reduced.  RA I:297–303. 

In Milton, transit stations are on the north end of the town, with the half-mile 

radius extending into Boston and the Neponset River Reservation.  RA I:160–161.  

Most of the closest parcels within the town, just south of the transit line, are small, 

ranging from 5,000 to 7,500 square feet.  RA I:160–161, 163.  Milton expressed 

concern that a rigid location requirement left them with two general options that 

would “present difficulties . . . that could lead to minimal production of actual 

housing units.”  RA I: 161–162.  That concern was addressed in the final 

Guidelines, which did away with the simpler bifurcated compliance pattern (some 

v. no land area within 0.5 miles of a transit station) to allow municipalities like 

Milton to locate more of the district outside of the transit station radius.  Compare 

RA I:148 (preliminary), with RA I:291–292, Add. 45–46 (final).  This change 

allowed Milton to place a portion of its proposed Section 3A district within East 

Milton Square, as it had hoped to do.  See RA I:163; RA II:163. 
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EOHLC listened to the MBTA communities and provided them with a final 

set of Guidelines that are reasonable, flexible, and allow each to zone in a manner 

that not only complies with Section 3A, but also makes sense for them. 

CONCLUSION 

The Legislature spoke with one bipartisan voice when it passed Section 3A, 

and its message was clear: The Commonwealth will address its housing crisis not 

by mandating multi-family development, but by mandating that MBTA 

communities adopt local zoning that unlocks the potential for multi-family 

development to occur.  Following the Legislature’s instruction, EOHLC 

promulgated Guidelines that lead MBTA communities down the path of adopting 

Section 3A compliant zoning.  The Guidelines are consistent with Section 3A and 

are accomplishing the Legislature’s goal at an awe-inspiring pace.  Invalidating the 

Guidelines would cause unwarranted confusion and risk all the progress on multi-

family zoning that has been gained.  The Commonwealth would feel the negative 

reverberations of this setback for years.  The Court should not let it be so.  
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G.L. C. 40A, § 3A 

(a)(1) An MBTA community shall have a zoning ordinance or by-law 

that provides for at least 1 district of reasonable size in which multi-

family housing is permitted as of right; provided, however, that such 

multi-family housing shall be without age restrictions and shall be 

suitable for families with children. For the purposes of this section, a 

district of reasonable size shall: (i) have a minimum gross density of 15 

units per acre, subject to any further limitations imposed by section 40 

of chapter 131 and title 5 of the state environmental code established 

pursuant to section 13 of chapter 21A; and (ii) be located not more than 

0.5 miles from a commuter rail station, subway station, ferry terminal 

or bus station, if applicable. 

(b) An MBTA community that fails to comply with this section shall 

not be eligible for funds from: (i) the Housing Choice Initiative as 

described by the governor in a message to the general court dated 

December 11, 2017; (ii) the Local Capital Projects Fund established in 

section 2EEEE of chapter 29; (iii) the MassWorks infrastructure 

program established in section 63 of chapter 23A, or (iv) the 

HousingWorks infrastructure program established in section 27 of 

chapter 23B.  

(c) The executive office of housing and livable communities, in 

consultation with the executive office of economic development, the 

Massachusetts Bay Transportation Authority and the Massachusetts 

Department of Transportation, shall promulgate guidelines to 

determine if an MBTA community is in compliance with this section.
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ST. 2023, C. 7 (EXCERPT) 

Whereas, the Commonwealth is in the midst of a housing crisis that in 

which residents find it increasingly difficult to access affordable 

housing, which also makes it more challenging to attract and retain 

businesses and limits our collective economic growth and prosperity; 

Whereas, addressing the housing crisis will require significant public 

investment in affordable housing and housing-related infrastructure, 

innovative policies to encourage the production of more market-rate, 

workforce, affordable, and specialized housing, and the revitalization 

and creation of neighborhoods where people live, work and play; 

Whereas, achieving these common objectives will be advanced by the 

creation of a cabinet-level executive office focused on the production 

of housing and support for livable communities; 

 

Now therefore,  
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SECTION 3A COMPLIANCE STATUS AS OF SEPTEMBER 4, 2024
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