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This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Mount Washington (the “assessors” or the “appellee”) to abate taxes on certain real estate located in Mount Washington and owned by and assessed to Mohonk Educational and Neuropsychological Foundation, Inc. (the “appellant” or “Mohonk”) for fiscal year 2010.  

Commissioner Mulhern heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Egan, and Rose joined him in the decision for the appellee.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.

Marc C. Lovell, Esq., for the appellant.

Elisabeth Goodman, Esq., for the appellee.

FINDINGS OF FACT AND REPORT

On January 1, 2009, the relevant date for valuation and assessment, and on July 1, 2009, the relevant date for qualification for the exemption under G.L. c. 59, § 5, Third (“Clause Third”), for fiscal year 2010, the appellant was the assessed owner of six mostly contiguous parcels of land in Mount Washington (collectively, the “subject property” or the “subject parcels”).  The subject parcels contain a total of approximately 174.28 acres and are vacant except for several dilapidated and uninhabitable improvements.  The subject parcels range in size from 2.009 acres to 120.000 acres.  For fiscal year 2010, the assessors identified, valued, assessed, and taxed the subject parcels as summarized in the following table.

	Property Location
	Assessing Map/Lot
	Assessed 

Value
	Tax Rate per $1,000
	Tax

Assessed

	Off West Street
	     3/2
	$   70,000
	$6.63
	$   464.10

	Bash Bish Falls
	     3/3
	$  541,300
	$6.63
	$ 3,588.82

	Bash Bish Falls
	     3/3A
	$   87,500
	$6.63
	$   580.13

	West Street
	     3/7
	$  140,100
	$6.63
	$   928.87

	West Street
	     3/7A
	$  119,600
	$6.63
	$   792.95

	West Street
	     3/7B
	$  119,600
	$6.63
	$   792.95



On December 31, 2009 and on May 3, 2010, the Tax Collector for Mt. Washington mailed the town’s first-half and second-half actual tax bills, respectively.  In accordance with G.L. c. 59, § 57, the appellant paid the taxes due without incurring interest.  On January 27, 2010, in accordance with G.L. c. 59, § 59, the appellant timely applied to the assessors for a full abatement of the taxes assessed based on its claim of exemption for the subject property under Clause Third.
  On April 3, 2010, the assessors denied the appellant’s abatement applications, and on June 24, 2010, the appellant seasonably filed a petition that joined all of the subject parcels with the Appellate Tax Board (the “Board”).  Based on these facts, the Board found and ruled that it had jurisdiction over this appeal.  


The appellant presented its case-in-chief through the testimony of Dr. David Singer, the appellant’s President, and the introduction of four documents: a copy of the appellant’s Articles of Organization; a brochure describing the appellant’s programs; a copy of a February 1, 2003 letter from the assessors to the taxpayers of Mount Washington; and a copy of a November 4, 2005 letter from the members of the town’s Selectboard to the residents and property owners of Mount Washington.  The assessors objected to the admission of the two letters, primarily on the grounds of relevancy.  After allowing the documents to be marked, de bene, and after hearing all of the evidence and the parties’ arguments, the Presiding Commissioner found that the 2003 and 2005 letters were irrelevant to the Board’s determination of the subject property’s eligibility for the Clause Third exemption for fiscal year 2010 and sustained the assessors’ objection.  More specifically, the Presiding Commissioner determined that the 2003 letter was written and disseminated well before the relevant time period and the 2005 letter was not even from the assessors or attributable to them.  Furthermore, only one of three present members of the assessors was a member of the board at the time of the 2003 letter.  Moreover, and most importantly, neither letter provided the Board with any information or assistance for evaluating the subject property’s eligibility for the Clause Third exemption for the fiscal year at issue.         


In defense of the assessors’ determination that while the appellant may have been a charitable organization, it did not occupy and use the subject property in furtherance of its or any charitable purpose for the fiscal year at issue, Victoria Torrico and Dorothy Bonbrake, both members of the assessors, testified for the assessors.  The assessors also introduced numerous exhibits, including: the necessary jurisdictional documents; the appellant’s Application for Statutory Exemption; an affidavit from Eleanor Dawson Lovejoy, the Board of Health Agent for Mount Washington, with copies of certain state public health regulations setting the minimum standards for recreational camps for children attached; a copy of the assessors’ map of Mount Washington highlighting the location and boundaries of the subject parcels; a copy of the appellant’s 2008 Federal tax return; and several photographs of the improvements on the subject property.  At the request of the Board, the assessors later submitted the appellant’s Form 3ABC.

Based on this evidence, the Board made the following findings of fact.     

According to the appellant’s Articles of Organization, Mohonk was organized in August, 2000 under G.L. c. 180 “to engage in charitable and educational activities that reflect IRS 501C functions and any other lawful purpose under Chapter 180 of the Massachusetts General laws.”  In its Application for Statutory Exemption and in its Form 3ABC, the appellant more specifically defines its mission as “develop[ing] and apply[ing] practical brain-based educational and therapeutic techniques in traditional and outdoor settings.  This was developed for both regular and special needs children and incorporates individual students’ learning styles, learning disabilities and attention deficit disorders.”   The appellant further claims in its Application for Statutory Exemption that it uses the subject property “to further its exempt purpose” as a “camp.”

In its undated brochure, the appellant refers to the subject property as the “Mohonk nature center” and claims that it “has regularly scheduled educational and recreational programs for children, families, or community organizations.”  Mohonk further asserts in its brochure that the subject property offers “hiking trails, ski trails, camping sites, and swimming facilities.”  In addition, the brochure maintains that the subject property “is . . . used by community groups, families and individuals for public use at no cost” and may be used with or without reservations.  The Board found, however, that other, more compelling, testimonial evidence from both Dr. Singer and the assessors’ witnesses established that these descriptions of the subject property’s uses represented at best potential future, as opposed to real, contemporary uses.

The Board further found that Dr. Singer’s testimony did little to delineate the appellant’s or the public’s use of the subject property during the relevant time period.  Rather, his testimony verified that, as of the relevant time period, the subject property was barely used by the appellant or anyone else, if it was used at all.  Dr. Singer testified that the appellant had no children under clinical treatment as patients, and, in fact, had no current clients.  Although Dr. Singer maintained that the purpose of the subject property was to provide recreational opportunities for the appellant’s students, he was unable to identify when, how, or even if any students actually used the subject property during the relevant time period and was unable to describe any programs offered by the appellant or anyone else that utilized the subject property.  Moreover, Dr. Singer admitted that the appellant had never used the subject property as an overnight camp for students, despite what was alleged in the appellant’s exemption application.  In addition, Dr. Singer confirmed that the appellant did not use the subject property for offices, employee or officers’ residences, storage, or any other administrative or corporate purpose, essentially establishing that the appellant did not maintain a physical presence on the subject property beyond mere ownership.  Dr. Singer was unable to specify when, how, or even if the public used the subject property during the relevant time period.  In sum, Dr. Singer was only able to allege that the appellant used the subject property in furtherance of the appellant’s charitable purpose in some generalized but unspecified ways.

The assessors’ witnesses verified the decrepit state of the two small camp-style improvements on the subject property and their inadequate kitchen and sanitary facilities.  Like Dr. Singer, the assessors’ witnesses also could not identify any actual affirmative use of the subject property either by the appellant or the public during the relevant time period.  The affidavit of Mt. Washington’s Board of Health Agent confirms that the appellant never applied for a permit to operate a children’s camp on the subject property.  The state public health regulations for operating children’s camps attached to the affidavit clearly indicate that the facilities on the subject property were woefully inadequate and would not have been in compliance with applicable regulations during the relevant time period.                                  

     Based on all of the evidence, the Board ultimately found that the appellant failed to demonstrate that it occupied and used the subject property in furtherance of its charitable purpose for the fiscal year at issue.  Because of the Board’s ultimate finding with respect to occupancy and use, it was not necessary for the Board to determine if the appellant was a charitable organization as that term is used in Clause Third.  The assessors did not contest this prong of the Clause Third requirements, and the Board assumed, but only for argument’s sake, that the appellant complied with this Clause Third requirement.  The assessors’ primary focus was on the appellant’s failure to occupy and use the subject property in furtherance of its or indeed any charitable purpose.    
The Board found that the appellant admitted that it did not use the subject property for any of its programs or for any of its students or clients during the relevant time period and it did not occupy the subject property for any administrative or other corporate purpose.  Dr. Singer acknowledged that the appellant did not have any students or clients during the relevant time period and that the appellant did not otherwise affirmatively use the subject property.  Moreover, the Board found that the appellant did not show that the public or any other charitable organization utilized the subject property for any Clause Third charitable purpose during the relevant time period.  It appeared to the Board that the appellant exercised very little oversight of the subject property during the relevant time period and, therefore, could not show how it was used, if at all.  The Board found that the appellant’s occupancy and use of the subject property during the relevant time period consisted of nothing more than mere ownership.  These underlying findings led the Board to the inexorable conclusion that the appellant failed to demonstrate that it occupied and used the subject property in furtherance of its or any charitable purpose.  As a result, the Board decided this appeal for the appellee.  

OPINION

Clause Third provides in pertinent part that “real estate owned by . . . a charitable organization and occupied by it or its officers for the purposes for which it is organized” is exempt from taxation.  There is no dispute here that the appellant owns the subject property.  Therefore, to qualify for exemption, the appellant must prove that (1) it is a charitable organization and (2) it occupies the subject property in furtherance of its stated charitable purpose.  See Jewish Geriatric Services, Inc. v. Longmeadow, Mass. ATB Findings of Fact and Reports 2002-337, 351, aff’d, 61 Mass. App. Ct. 73 (2004) (citing Assessors of Hamilton v. Iron Rail Fund of Girls Club of America, 367 Mass. 301, 306 (1975)).    

The burden of establishing entitlement to the charitable exemption lies with the taxpayer.  New England Legal Found. v. Boston, 423 Mass. 602, 609 (1996).  “Any doubt must operate against the one claiming an exemption, because the burden of proof is upon the one claiming an exemption from taxation to show clearly and unequivocally that he comes within the terms.”  Boston Symphony Orchestra, Inc. v. Assessors of Boston, 294 Mass. 248, 257 (1936).  “‘Exemption from taxation is a matter of special favor or grace.  It will be recognized only where the property falls clearly and unmistakably within the express words of a legislative command.’”  Mass. Med. Soc’y v. Assessors of Boston, 340 Mass. 327, 331 (1960) (quoting Boston Chamber of Commerce v. Assessors of Boston, 315 Mass. 712, 718 (1944)).  

An organization will be considered a charitable organization for purposes of Clause Third if:

“The dominant purpose of its work is for the public good and the work done for its members is but the means adopted for this purpose.  But if the dominant purpose of its work is to benefit its members or a limited class of persons it will not be so classed, even though the public will derive an incidental benefit from such work.”

Harvard Community Health Plan v. Assessors of Cambridge, 384 Mass. 536, 544 (1981)(quoting Mass. Medical Soc’y, 340 Mass. at 332).  In the present appeal, the Board assumed, but for argument’s sake only, that the appellant was a charitable organization for Clause Third purposes.  The assessors did not contest this requirement under Clause Third, and the Board did not need to reach it given its findings and rulings regarding the appellant’s occupancy and use of the subject property.

Property owned by a charitable organization is exempt under Clause Third if it is occupied and used by the charitable organization to further its charitable purpose.  See Jewish Geriatric Services, Inc., Mass. ATB Findings of Fact and Reports at 2002-351.  Occupancy for purposes of Clause Third means use of the property for the purpose for which the charitable organization is organized.  See Babcock v. Leopold Morse Home for Infirm Hebrews and Orphanage, 225 Mass. 418, 421 (1917); Emerson v. Trustees of Milton Academy, 185 Mass. 414, 418 (1904).  “So long as [the charitable organization] act[s] in good faith and not unreasonably in determining how to use the real estate of the corporation, [its] determination cannot be interfered with by the courts.”  Emerson, 185 Mass. at 415.  Moreover, in the context of educational institutions, the range of uses that have qualified property for exemption is broad.  See Bridgewater State College Foundation v. Assessors of Bridgewater, Mass. ATB Findings of Fact and Reports 2010-76, 87, rev. on other grounds, 79 Mass. App. Ct. 637 (2011). 

In this appeal, even assuming for argument’s sake that the appellant is a charitable educational institution does not broaden the appellant’s occupancy and use of the subject property enough to qualify the subject property for the Clause Third exemption.  The Board found that neither the appellant, the public, nor any other charitable organization occupied and used the subject property in furtherance of a charitable purpose.  The Board found that the appellant’s occupancy and use of the subject property consisted of mere ownership, and the Board ruled that mere ownership is not enough to fulfill the occupancy and use requirement under Clause Third.  See Town of Milton v. Ladd, 348 Mass. 762, (1965)(“[Under Clause Third], the occupation and use rather than the record title [is] determinative of the question of whether particular real estate is exempt.”).

In reaching its decision in this appeal, the Board was not required to believe the testimony of any particular witness.  Rather, the Board could accept those portions of the evidence that the Board determined had more convincing weight.  Foxboro Assocs. V. Board of Assessors of Foxborough 385 Mass. 679, 683 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 473 (1981); Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 701-702 (1972).  “The credibility of witnesses, the weight of evidence, the inferences to be drawn from the evidence are matters for the board.”  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  

On the basis of all of the evidence and its subsidiary findings and rulings, the Board ultimately found and ruled that the appellant failed to meet its burden of proving that it occupied and used the subject property in furtherance of its or any other charitable purpose within the meaning of Clause Third.  
Accordingly, the Board decided this appeal for the appellee.
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� The Petition Under Formal Procedure and virtually all of the underlying jurisdictional documents and pleadings refer to the appellant as “Mohonk Educational and Neuropsychological Foundation, Inc.”  The corporation’s Articles of Organization, however, recites “[t]he exact name of the corporation” as “Mohonk Education and Neuropsychological Foundation, Inc.”  To avoid confusion, the appellant will continue to be referred to herein as “Mohonk Educational and Neuropsychological Foundation, Inc.”   


� Prior to the sending of the first-half actual tax bills, the appellant had applied for an exemption for the subject property under Clause Third and had timely filed its Forms 3ABC and PC.
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