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Categories of Mandated Reporters

Proposed text of definition of Mandated Reporter:

‘Mandated reporter’, a person over the age of eighteen who is either a paid employee, or a
volunteer, working in a profession or role listed herein, or any person contracted by any entity to
perform the functions of a profession or role listed herein, if such person resides in the Common-
wealth or performs the functions of the profession or role listed herein for any child whose resi-
dence is in the Commonwealth or who is physically in the Commonwealth.

The following subsection titles are for organization purposes only, a profession or role listed
herein may fall under one or several subsection titles and non-inclusion under a subsection title
has no legal effect on the obligations of mandated reporters.

(i) medical providers: a physician, medical intern, personnel at any licensed or unlicensed facility
providing medical care, who are engaged in the admission, examination, care or treatment of per-
sons, medical examiner, pharmacist, psychologist, any person licensed or certified to provide
emergency or non-emergency medical care including but not limited to: dentist, nurse, chiroprac-
tor, podiatrist, optometrist, osteopath;

(if) mental health providers: any person licensed or certified to provide mental health services in-
cluding but not limited to: allied mental health and human services professional licensed under
section 165 of chapter 112, psychoanalyst, substance abuse counselor, psychiatrist, psychiatric
nurse, social worker, any intern, resident, student, or trainee providing mental health services un-
der supervision;

(i) education:

(a) pre-kindergarten through twelfth grade: school board members, any school personnel
who interact with any student, pre-kindergarten through twelfth grade, during the school day, on
school premises, through technology including remote services, or during any school sanctioned
activity, including extracurricular activities and field trips, including personnel at public schools,
charter schools, private schools, vocational schools, recovery high schools, online school or
courses, home tutoring, or any personnel providing educational services funded by a public or
private entity regardless of the service setting, school bus drivers and bus monitors, school at-
tendance officer, person in charge of a school or facility or that person’s designated agent;

(b) higher education: any and all higher education staff and faculty interacting with stu-
dents in a teaching, coaching, or advising role, any students employed as research fellows or



teaching assistants, all higher education administrators and officers, personnel of any organiza-
tion or entity operating any program on higher-education property;

(iv) public safety officials: court personnel, except for judges, interacting with children or youth
including, but not limited to, a probation officer, assistant probation officer, family services of-
ficer, clerk-magistrate, assistant clerk-magistrate, assistant registrar, judicial case manager, pa-
role officer...firefighter, police officers including campus and state police officers, sworn law
enforcement officials, special state police officers, correctional officers, sheriff deputies, or ani-
mal control officer, and private security personnel;

(v) social service providers: licensed or unlicensed child care worker including a nanny or au
pair, person caring for or working with a child in any public or private facility, or home or pro-
gram funded by the Commonwealth or licensed under chapter 15D, person providing residential
services to a child, person providing in-home services to a child, personnel of the Department of
Public Health, the Department of Early Education and Care, the Department of Elementary and
Secondary Education, the Department of Youth Services, the Department of Children and Fami-
lies, the Department of Mental Health, the Department of Developmental Services, the Depart-
ment of Transitional Assistance, the Department of Housing and Community Development, the
Office of the Child Advocate, personnel of any type of shelter funded or partially-funded by the
Commonwealth, personnel of any community service program funded in whole or in part by the
Commonwealth that provides assistance or programming to families, person paid by any person
or entity to provide any service to a person within a home setting including day placements and
residential placements, information technologist, computer or electronics technician, or film or
photo image processor, social worker, foster parent;

(vi) mentors: person providing mentorship to any person through a paid or unpaid relationship
with an organization or entity excluding entities providing direct confidential services to victims
of domestic violence, sexual assault, or human trafficking;

(vii) clergy: a priest, rabbi, clergy member, ordained or licensed minister, leader of any church or
religious body, accredited Christian Science practitioner, person performing official duties on be-
half of a church or religious body that are recognized as the duties of a priest, rabbi, clergy, or-
dained or licensed minister, leader of any church or religious body, accredited Christian Science
practitioner, records custodian for any church or religious body, person providing administrative
services for any church or religious body, or person employed by a church or religious body to
supervise, educate, coach, train or counsel a child or adult on a regular basis...”

(viii) recreational services: personnel of a public library, any personnel of a public, private, or
religious organization providing recreational activities or services for children, including but not
limited to, day camps, summer camps, youth programs, sports organizations, and scouting
groups;



‘Contractor’ as used in this section includes any person who owns, operates, is employed by, or
volunteers in association with, an entity that undertakes, or is contractually obligated to under-
take, any responsibility for the functions of any profession or role listed in M.G.L. c. 119 § 21
regardless of licensing, certification, or contractually negotiated terms; “contractors” shall in-
clude, but not be limited to, public and private entities providing direct services to children in the
Commonwealth on behalf of, or in connection with, any state agency.

This section does not prohibit any person from reporting under M.G.L. c. 119 8 51A within their
personal or professional capacity.

Protocols of Notification/Institutional Reporting

The Massachusetts statute permits some mandated reporters to transfer their responsibility to re-
port in an agency or institutional setting:

“If a mandated reporter is a member of the staff of a medical or other public or private institu-
tion, school or facility, the mandated reporter may instead notify the person or designated agent
in charge of such institution, school or facility who shall become responsible for notifying the de-
partment in the manner required by this section.” MGL. c. 119 § 51A(a).

Models from Other States

- Arkansas permits employers to require notification that a mandated reporter has made a
report but prohibits any institutional process like the one described above. Arkansas in-
cludes in its penalties unlawful restriction of child abuse reporting as a Class A misde-
meanor, specifically noting (in part), that employers cannot prohibit a mandated reporter
from reporting and employers cannot require that a mandated reporter receive permission
to report prior to reporting.

- Georgia hospitals, schools, social agencies, or other facilities to require their employees
and volunteers to notify the institution of the need to report and the person in charge or
designee must make the report and cannot change or restrain any of the information pre-
sented to them in the report.

- Maine requires institutional staff to notify the person in charge or designated agent who
will then make the report, though staff may also make a report. The notifying staff per-
son must acknowledge in writing that the institution has provided confirmation that a re-
port was made (name of individual who made report, the date and time the report was
made, summary of the information conveyed). If the notifying staff does not receive con-
firmation within 24 hours, they are required to report themselves.



South Dakota: “Any person wo has contact with a child through the performance of ser-
vices as a member of a staff of a hospital or similar institution shall immediately notify
the person in charge of the institution or his designee of suspected abuse or neglect. The
person in charge shall report the information in accordance with the provisions...Any
person required by this section to report shall also promptly submit to the state’s attorney
complete copies of all medical examination, treatment, and hospital records regarding the
child. Any person who knowingly and intentionally fails to make a required report and to
submit copies of records is guilty of a Class 1 misdemeanor. Each hospital or similar in-
stitution shall have a written policy on reporting of child abuse and neglect and submis-
sion of copies of medical examination, treatment, and hospital records to the state’s attor-
ney.”

Tennessee: “Nothing in this section shall be construed to prohibit any hospital, clinic,
school or other organization responsible for the care of children, from developing a spe-
cific procedure for internal racking, reporting, or otherwise monitoring a report made by
a member of the organization’s staff pursuant to this section, including requiring a mem-
ber of the organization’s staff who makes a report to provide a copy or notice concerning
the report to the organization ,so long as the procedure does not inhibit, interfere with, or
otherwise affect the duty of a person to make a report as required by subsection (a).”

Wyoming: Institutional staff shall notify the person in charge or designated agent as soon
as possible then both staff member and P1C/agent become responsible for filing a report
or causing the report to be made. “Nothing in this subsection is intended to relieve indi-
viduals of their obligation to report ton their own behalf unless a report has already been
made or will be made.”



Proposal:

“If a mandated reporter is a member of the staff of a-medical-er-ether public or private institu-
tion, seheolorfacility, or organization, such institution, facility, or organization may establish a
written protocol by which the mandated reporter may, but cannot be required to, notify the per-
son or designated agent in charge of such institution, facility, or organization, of the information
that that mandated reporter believes requires reporting under this section. The person or desig-
nated agent in charge whe shall then become responsible for notifying the department in the
manner required by this section. The written protocol must specify whether the person or desig-
nated agent in charge is required to make a report or has discretion to review the information pre-
sented and determine if a report is warranted. If the written protocol provides for discretion of
the person or designated agent in charge, that written protocol must provide that the mandated
reporter will be informed immediately of the decision of the person or designated agent in
charge. The immediate reporting of the decision to the mandated reporter can be verbal but also
must be subsequently provided in writing within 24 hours of the mandated reporter’s notification
to the person in charge or designated agent. A minimal facts inquiry may be necessary prior to
making a report under this section, but under no circumstances can any institution, facility, or or-
ganization delay the filing of a report under this section for purposes of conducting an internal
investigation.

The written protocol under this subsection must specify where documentation of notification by
mandated reporters to persons in charge or designated agents and documentation of reports filed
under this section shall be maintained, and the protocol must specify the confidentiality proce-
dures applicable to such documentation.

A mandated reporter who follows the protocol created by the institution, facility, or organization
under this subsection and believes a report to have been dutifully made under this section as a
result of their notification to the person in charge or designated agent, shall be held harmless
against any claims of failure to file unless and until the mandated reporter is provided factual in-
formation to indicate that a report has not been made under this section.

Any report made by a person in charge or their designated agent based under this subsection
must identify whether the report was made pursuant to a protocol under this subsection in the re-
port.

The written protocol under this subsection must not in any way discourage reporting by man-
dated reporters or persons in charge or their designated agents under this section.”



Possible groups identified as not Mandated Reporters

Social workers and other practitioners assisting or employed by attorneys

California: “A district attorney investigator, inspector, or local child support agency caseworker,
unless the investigator, inspector, or caseworker is working with an attorney appointed pursuant
to Section 317 of the Welfare and Institutions Code to represent a minor.”

Washington D.C.: “...social service worker...domestic violence counselor...and mental health
professional...Such persons are not required to report when employed by a lawyer who is
providing representation in a criminal, civil, including family law, or delinquency matter and the
basis for the suspicion arises solely in the course of that representation.”

Louisiana: “Notwithstanding any other provision of law to the contrary, when representing a
child in this Code, in a case arising out of this Code, a mental health/social service practitioner
shall not be considered a mandatory reporter under the following limited circumstances: (i) when
the practitioner is engaged by an attorney to assist in the rendition of professional legal services
to that child, (ii) when the information that would serve as the basis for reporting arises in fur-
therance of facilitating the rendition of those professional legal services to that child, and (iii)
when the information that would serve as the basis for reporting is documented by the mental
health/social service practitioner. The documentation shall be retained by the mental health/so-
cial service practitioner until one year after the child has reached the age of majority.”

Massachusetts specific arguments are paraphrased and written by the OCA for purposes of this
discussion below. None of the statements as written, besides those in quotes, were said or com-
municated in this wording or format by any person from CPCS or NASW.

- CPCS employs a holistic approach to client representation which often includes a social
worker on a defense team.

o Civil and criminal “defense” is broader than the nuances of a particular case and
requires addressing the underlying reasons and patterns of experience and behav-
ior that bring persons into contact with the justice system, especially those per-
sons who have multiple contacts with the justice system.

o Lawyers are not typically trained or equipped to address or unpack the possibility
of underlying mental health issues and trauma that clients may experience and
employ social workers in part to gain a deeper understanding of their clients, and
a stronger relationship with their clients, that will ultimately aide the lawyer in
their client’s defense.

o Social workers may not be able to fully engage in a zealous defense through a ho-
listic approach if they are required to report information learned through their
work with the client.



= Trusting relationship is broken, clients will withhold valuable information
(example: relapse information), social worker will not be a safety re-
source, etc.

o Clients may be unwilling or unable to fully engage with their own defense
through a holistic approach if they cannot depend on the confidentiality of their
communications.

o There will be practical implications for defense work as it is currently done by
CPCS.

o Excerpts from CPCS proposed language: “SECTION 5. Section 21 of chapter 119
of the General Laws, as appearing in the 2014 Official Edition, is hereby amended
by inserting after the word “advocate.”, in line 74, the following:-

A “mandated reporter” shall not include a person who is retained by an attorney to
assist the attorney in his or her representation of an individual client or employed
by a legal service provider to assist its attorneys in their representation of individ-
ual clients if the facts that provide reasonable cause for the person to believe that
a child is suffering physical or emotional injury under the circumstances de-
scribed in section 51A(a) became known to the person in connection with his or
her retention by the attorney or his or her employment by a legal service provider.

SECTION 6. Section 51A of chapter 119 of the General Laws, as appearing in the
2014 Official Edition, is hereby amended by adding at the end thereof the follow-
ing subsection:-

(I) This section shall not apply to a person who is retained by an attorney to assist
the attorney in his or her representation of an individual client or employed by a
legal service provider to assist its attorneys in their representation of individual
clients if the information that provides reasonable cause for the person to believe
that a child is suffering or has suffered physical or emotional injury under the cir-
cumstances described in subsection (a) became known to the person in connection
with his or her retention by the attorney or his or her employment by a legal ser-
vice provider. No board of registration created under chapter 13 may require such
a person with such knowledge to make a report of the type described in subsection
(a) as a condition of registration or impose discipline on such a person under sec-
tion 61 of chapter 112 for failing to make such a report.”

- National Association of Social Workers- Massachusetts Chapter:



o NASW has a code of ethics that states in part “Social workers’ primary responsi-
bility is to promote the well-being of clients. In general, clients’ interests are pri-
mary. However, social workers’ responsibility to the larger society or specific le-
gal obligations may on limited occasions supersede the loyalty owed clients, and
clients should be so advised. (Examples include when a social worker is required
by law to report that a client has abused a child or has threatened to harm self or
others.)”

o NASW believes that the duty to warn is a core principle of social work ethics and
is similar to the attorney ethical requirements.

o Social workers should have the same ethical and moral obligations across all set-
tings as these obligations are at the core of their work but also to standardize the
profession.

o Social workers advise their clients at the beginning of the relationship about the
role and obligations of social workers and the duty to report has not been a barrier
in establishing a client relationship.

o Social workers are secondary to the core of a legal defense (which is the attorney
and the arguments in court) and if an attorney does not believe that a social
worker can provide services to a particular client without triggering the 51A re-
quirement to report that lawyer should not employ the social worker in that case.

o Social workers have made 51A reports in the course of their work with attorneys
and it has not resulted in significant damage to the legal case.

o When balancing the harms of damaging a holistic approach to a legal defense and
protecting children from abuse and neglect, we should err on the side of child pro-
tection.

o NASW notes that the language proposed by CPCS is broader than social workers
and includes any person, including doctors, psychologists, and so on.

- Massachusetts Rules of Professional Conduct- Attorneys

o Attorneys may reveal confidential information relating to the representation of a
client “to prevent reasonably certain death or substantial bodily harm, or to pre-
vent the wrongful execution or incarceration of another;...to prevent the commis-
sion of a criminal or fraudulent act that the lawyer reasonably believes is likely to
result in substantial injury to property, financial, or other significant interests of
another...” (Excerpted from Rules of Professional Conduct Rule 1.6)



“Although the public interest is usually best served by a strict rule requiring law-
yers to preserve the confidentiality of information relating to the representation of
their clients, the confidentiality rule is subject to limited exceptions...Thus, a law-
yer who knows that a client has accidentally discharged toxic waste into a town’s
water supply may reveal this information to the authorities, even if the infor-
mation is confidential information, if there is a substantial risk that a person who
drinks the water will contract a life-threatening or debilitating disease and the
lawyer’s disclosure is necessary to eliminate the threat or reduce the number of
victims.” (Excerpted from Comments to Rules of Professional Conduct Rule 1.6:
Confidentiality of information)

Healthcare Professionals and others:

Florida: “If the report is of an instance of known or suspect child abuse solely under s. 827.04(3)
[impregnation of a child under 16 years of age by a person 21 years of age or older], the report-
ing provisions of this subsection do not apply to health care professionals or other persons who
provide medical or counseling services to pregnant children when such reporting would interfere
with the provision of medical services.”

Wisconsin:

- “The purpose of this subsection is to allow children to obtain confidential health care ser-

vices.’

- A health care provider who provides any services to a child or a person who obtains in-
formation about a child who is receiving or has received health care services from a
health care provider does not have to report sexual intercourse or sexual contact unless

o

The sexual intercourse or sexual contact occurred or is likely to occur with a care-
giver

The child suffers from a mental illness or “mental deficiency” that renders the
child incapable of understanding or evaluating the consequences of their actions

The child, because of their age, was incapable of understanding the nature or con-
sequences of sexual intercourse or contact

The child was unconscious at the time of the act or for any reason unable to com-
municate unwillingness to engage

Another participant in the act was or is exploiting the child

If the provider has any reason to doubt the child’s voluntariness in the contact or
intercourse



Arizona: Alternative phrasing of similar idea- linked to definition of abuse and neglect

- Arreport is not required: “For conduct prescribed by sections...if the conduct involves
only minors who are fourteen, fifteen, sixteen or seventeen years of age and there is noth-
ing to indicate that the conduct is other than consensual.”

Arizona: “If a physician, psychologist or behavioral health professional receives a statement
from a person other than a parent, stepparent, guardian or custodian of the minor during the
course of providing sex offender treatment that is not court ordered or that does not occur while
the offender is incarcerated. ..the physician, psychologist or behavioral health professional may
withhold the reporting of that statement if the physician, psychologist or behavioral health pro-
fessional determines it is reasonable and necessary to accomplish the purposes of the treatment.”

Maine: “The intent of this subsection is to encourage offenders to seek and effectively utilize
treatment and, at the same time, provide any necessary protection and treatment for the child and
other family members.”

- When licensed mental health professionals are required to report information that they
learn during the course of their treatment of the perpetrator, the department shall consult
with the mental health professional in an attempt to reach an agreement about how the
report should be pursued. If no agreement is reached, then the mental health professional
can call for a meeting with at least one member of the department and one mental health
professional with expertise in child abuse and neglect and a representative from the DA’s
office if prosecution is likely. The purpose of the meeting is to make recommendations
regarding treatment and prosecution.

Current legislation pending:

SB2789- An Act making appropriations for the fiscal year 2020 to authorize certain Covid-19
spending in anticipation of federal reimbursement

In relevant part: extends the Mandated Reporter Commission Deadline to December 31, 2020
HB4852 — An Act relative to accountability for vulnerable children and families
In part:

c) The commission shall review: (i) the agencies and employers responsible for training man-
dated reporters; (ii) the frequency, scope and effectiveness of mandated reporter training and
continuing education including, but not limited to, whether such training and continuing educa-
tion covers retaliation protections for filing a report as a mandated reporter and the fines and pen-
alties for failure to report under section 51A of chapter 119 of the General Laws; (iii) whether



agencies and employers follow best practices for mandated reporter training, including profes-
sion-specific training for recognizing the signs of child sexual abuse and physical and emotional
abuse and neglect; (iv) the process for notifying mandated reporters of changes to mandated re-
porter laws and regulations; (v) the department of children and families’ responses to written re-
ports filed under said section 51A of said chapter 119, including offenses that require a referral
to the district attorney; (vi) the feasibility of developing an automated, unified and confidential
tracking system for all reports filed under said section 51A of said chapter 119; (vii) protocols
related to filing a report under said section 51A of said chapter 119, including the notification of
the person or designated agent in charge and the submission of required documentation; (viii) the
availability of information at schools regarding the protocols for filing a report under said section
51A of said chapter 119; (ix) options for the development of public service announcements to
ensure the safety and well-being of children; (x) proposals to revise the definition of child abuse
and neglect to ensure a standard definition among state agencies; (xi) proposals to expand man-
dated reporting requirements under sections 51A to 51F, inclusive, of said chapter 119; (xii) pro-
posals to allow law enforcement to report to the department of children and families on incidents
of suspected child abuse and neglect in domestic violence cases, and (xiii) options for designat-
ing an agency responsible for overseeing the mandated reporter system or aspects thereof, in-
cluding developing and monitoring training requirements for employees on mandated reporter
laws and regulations and responding to reports of intimidation and retaliation.



