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This matter consists of sixty-nine Petitions for Late Entry (“PLEs”) filed under G.L. c. 59, § 65C and 831 CMR 1.05.  The PLEs were precipitated by the failure of the Board of Assessors of the Town of Rockland (“assessors”) to act on applications to abate taxes on real estate located in Rockland owned by and assessed to Muhammad M. Itani and Bisher I. Hashem, Trustees of the Maple Realty Trust (“appellant”) under  G.L. c. 59, §§ 11 and 38, for fiscal year 2010 and the appellant’s failure to file appeals to the Appellate Tax Board (“Board”) within three months of  the deemed-denial dates of the appellant’s abatement applications as required by G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65. 

Chairman Hammond (“Presiding Commissioner”) heard the PLEs at a Board motion session and subsequently issued a written order denying them.  


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and    831 CMR 1.32.  


Thomas J. Filipek, Esq. for the appellant. 

Debra Krupczak, assessor, for the appellee.
FINDINGS OF FACT AND REPORT

On January 1, 2009, the appellant was the assessed owner of sixty-nine parcels of real estate located in the Town of Rockland (collectively “subject properties”).  Table 1 lists the street addresses of the individual properties which comprise the subject properties.
Table 1
	 Saw Mill Lane Properties
	|
	  Corn Mill Way Properties

	
	|
	

	 3       5       6       7
	|
	 1       2       3       4

	 8       9      10      11
	|
	 5       6       7       8    

	12      13      14      15
	|
	 9      10      11      12

	16      17      18      19
	|
	13      14      15      16

	20      21      22      23
	|
	17      19      23      24     

	24      25      26      27
	|
	25      27

	28      29      30      31
	|
	

	32      33      34      35
	|
	

	36      37      38      39     
	|
	

	40      41      42      43
	|
	

	44      45      46      48
	|
	

	50      52      54
	|
	


For fiscal year 2010, the assessors valued seventeen of the Saw Mill Lane properties at $133,300, fourteen at $133,500, fifteen at $133,700, and one at $133,900, and assessed taxes thereon, at a rate of $14.39 per $1,000, in the respective amounts of $1,918.19, $1,921.07, $1,923.94, and $1,926.82.  The assessors valued four of the Corn Mill Way properties at $133,300, eight at $133,500, and ten at $133,700 and assessed taxes thereon, at a rate of $14.39 per $1,000, in the respective amounts of $1,918.19, $1,921.07, and $1,923.94.   On or about December 31, 2009, Rockland’s Collector of Taxes sent out the town’s actual real estate tax bills.  In accordance with G.L. c. 59,     § 57C, the appellant timely paid the taxes assessed on the subject properties without incurring interest.


On February 1, 2010, in accordance with G.L. c. 59,   § 59, the appellant timely filed sixty-nine Applications for Abatement with the assessors for the subject properties.  Because the assessors did not act on the applications within three months of their filing, they were deemed denied pursuant to G.L. c. 58A, § 6
 and G.L. c. 59, §§ 64 and 65.
  On May 5, 2010, within ten days after the deemed-denial date, in accordance with G.L. c. 59, § 63,
 the assessors sent notice to the appellant that the applications had been deemed denied on Monday, May 3, 2010.
  The assessors presumably relied on G.L. c. 4, § 9 (“[W]hen the day or last day for the performance of any act . . . falls on Sunday or a legal holiday, the act may . . . be performed on the next succeeding business day.”) and    G.L. c. 41, § 110A (treating Saturday as a holiday) in extending the deemed-denial date under G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65 from Saturday, May 1, 2010 to the next business day, Monday, May 3, 2010.   

Contrary to G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65, the appellant did not file appeals with the Board within three months of even the May 3, 2010 purported deemed-denial date.  Rather, on September 29, 2010, almost two months after the date required by G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65, the appellant filed sixty-nine PLEs seeking leave to file appeals for the subject properties late because there had been “ongoing negotiations with the Town” and the appellant believed that “the appeal period had not been triggered.”
  
On the basis of these facts and assertions and in consideration of the relevant statutory sections, the Presiding Commissioner found that the assessors had timely sent the deemed-denial notices under G.L. c. 59 § 63 to the appellant but the appellant had nonetheless failed to timely file his appeals within three months of the deemed-denial date, thereby depriving the Board of jurisdiction under G.L. c. 58A, § 6 and G.L. c. 59, §§ 64 and 65.  The Presiding Commissioner further found that the appellant was not eligible for the additional two-month’s relief within which to file his appeals under G.L. c. 59, § 65C because the assessors had timely sent the notice required by        G.L. c. 59, § 63 to the appellant.  Moreover, the Presiding Commissioner found that continuing negotiations with and by the assessors did not excuse the appellant’s failure to timely file his appeals or estop the assessors from denying their timeliness.  
In making these findings, the Presiding Commissioner recognized that the information statutorily required for inclusion in the notice of decision under G.L. c. 59, § 63 was not compromised and the appellant was not prejudiced here by the deemed-denial date being listed on the notice as Monday, May 3, 2010 instead of the actual deemed-denial date of Saturday, May 1, 2010.  The appellant did not timely file his appeals within three months of even the Monday, May 3, 2010 date.  The Presiding Commissioner further recognized that G.L. c. 4, § 9 and G.L. c. 41,     § 110A do not apply to extend the deemed-denial date from Saturday, May 1, 2010 to Monday, May 3, 2010.  These two remedial statutes only apply when “the performance of any act” is required.  The manifestation of a deemed-denial date does not require “the performance of any act”; it occurs by operation of law.  Accordingly, the Presiding Commissioner found that G.L. c. 4, § 9 and G.L. c. 41,     § 110A do not apply here.      
On this basis, the Presiding Commissioner found that the appellant did not timely file his appeals and the appellant was not entitled to invoke the additional two-month’s relief under § 65C.  Accordingly, the Presiding Commissioner ordered that the PLEs be denied.
OPINION
G.L. c. 58A, § 6 and G.L. c. 59, §§ 57-65C contain the statutory requirements for invoking the Board’s jurisdiction to appeal a municipal tax assessment on real estate.  See generally Eastern Racing Ass’n v. Assessors of Revere, 300 Mass. 578 (1938).  While the appellant met some of the statutory prerequisites for invoking the Board’s jurisdiction - those regarding payment and the timely filing of his abatement applications - he did not timely appeal the deemed denials of his abatement applications within the three-month period prescribed by G.L. c. 58A,   § 6 and G.L. c. 59, §§ 64 and 65.  Because of his omission, he filed PLEs with the Board requesting an extra two months within which to file his appeals with the Board pursuant to G.L. c. 59, § 65C.  In accordance with § 65C, the Board may allow a PLE and sanction the filing of an appeal late, if it finds, among other things, that “the board of assessors failed to send written notice of such inaction [in accordance with G.L. c. 59, § 63] to the applicant within ten days” of the deemed-denial date.
Here, the Presiding Commissioner found that the assessors had complied with § 63 and sent the requisite notices of decision to the appellant within ten days of the deemed denial date - May 1, 2010.  The Presiding Commissioner further found that while the listing of Monday, May 3, 2010 as the deemed-denial date instead of Saturday, May 1, 2010 was incorrect, it did not impact the legitimacy of the notices of decision because it did not compromise the substance of the statutorily required information or prejudice the appellant.  The Presiding Commissioner recognized that the Board would simply and reasonably calculate the three-month appeal period as running from this later date.  See Boston Communications Group, Inc. v. Assessors of Woburn, Mass. ATB Finding of Fact and Reports 2011-780, 788-89 (finding and ruling that when a notice of decision under § 63 is lacking, the Board will use a reasonableness standard in evaluating the appropriate time for appeal).    

The Presiding Commissioner contrasted the notice of decision in the present matter with the one in Stagg Chevrolet, Inc. v. Board of Water Commission of Harwich, 68 Mass. App. Ct. 120 (2007) in which that notice of decision under G.L. c. 59, § 63 “fail[ed] to include statutorily required information regarding the appellate process.”  Id. at 121.  The Court in Stagg Chevrolet, Inc. affirmed the Board’s allowance of an additional two months within which to file an appeal because: that notice “[completely] lacked critical [appeal] information”; the remedy crafted by the Board was “easily ascertained by both parties”; and it “provide[d] some redress.”  Id. at 126.  Here, the statutorily required deemed-denial date was included in the notice of decision but it was simply improperly advanced an additional two days.  Under these circumstances, the Presiding Commissioner found and ruled that the most appropriate and reasonable remedy would be to calculate the three-month appeal period from this later date.  See Boston Communications Group, Inc., Mass. ATB Finding of Fact and Reports 2011 at 788-89 (using a reasonableness standard to rectify any harm caused by a defective notice of decision); cf. General Dynamics Corp. v. Assessors of Quincy, 388 Mass. 24, 31 (1983)(“We will not attribute to [the assessors] the intention of misleading taxpayers”).  Even by this measure, the appellant missed the requisite filing deadline by almost two months. 
Finally, the Presiding Commissioner found and ruled that continuing negotiations with and by the assessors did not excuse the appellant’s failure to timely file his appeals or estop the assessors from denying their timeliness.  See Franklin County Realty Trust v. Assessors of Greenfield, 391 Mass. 1018 (1984)(affirming the Board’s dismissal of a taxpayer’s late filed appeals and rejecting the taxpayer’s estoppel argument which was premised on “the assessors’ continued [] consider[ation] [of] [taxpayer’s] application after the expiration of the appeal period.”).
For these reasons, the Presiding Commissioner found and ruled that the appellant was not entitled to invoke the additional two-month’s relief under G.L. c. 59, § 65C and, therefore, ordered that his PLEs be denied.           
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� When the real estate tax on the property is $3,000 or less, timely payment is not a prerequisite to the Board’s jurisdiction.  See G.L.  c. 59, §§ 64 and 65.


�  G.L. c. 58A, § 6 provides, in pertinent part, that:


Whenever a board of assessors, before whom an application in writing for the abatement of a tax is pending, fails to act upon said application, except with the written consent of the applicant, prior to the expiration of three months from the date of filing such application, it shall then be deemed to be denied, and the taxpayer shall have the right, at any time within three months thereafter, to take any appeal from such denial to which he may be entitled by law, in the same manner as though the board of assessors had in fact refused to grant the abatement applied for. 


� G.L. c. 59, § 64 similarly provides, in pertinent part, that:


Whenever a board of assessors, before which an application in writing for the abatement of a tax is or shall be pending, fails to act upon said application, except with the written consent of the applicant, prior to the expiration of three months from the date of filing of such application it shall then be deemed to be denied and the assessors shall have no further authority to act thereon.


  G.L. c. 59, § 65 provides, in pertinent part, that:


A person aggrieved as aforesaid with respect to a tax on property in any municipality may, subject to the same conditions provided for appeal under section sixty-four, appeal to the appellate tax board by filing a petition with such board within three months after the date of the assessors’ decision on an application for abatement as provided in section sixty-three, or within three months after the time when the application for abatement is deemed to be denied as provided in section sixty-four. 


� G.L. c. 59, § 63 provides, in pertinent part, that:


Assessors shall, within ten days after their decision on an application for an abatement, send written notice to the applicant.  If the assessors fail to take action on such application for a period of three months following the filing thereof, they shall, within ten days after such period, send the applicant written notice of such inaction.


� G.L. c. 59, § 63 provides, in pertinent part, that “[s]aid notice shall indicate . . . the date the application is deemed denied.”   


� G.L. c. 59, § 65C provides, in pertinent part, that:


If a person has, by reason of the failure of the board of assessors to act upon an application for abatement, a right of appeal to the appellate tax board under section sixty-five but the board of assessors failed to send written notice of such inaction to the applicant within ten days as provided in section sixty-three and by mistake or accident such person fails to enter such appeal in said board within the time prescribed by section sixty-five, said board, upon petition filed within two months after the appeal should have been entered, and after notice and hearing, and upon terms, may allow such person to enter his appeal.
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