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JEAN E. WILLIAMS 

Acting Assistant Attorney General 

 

DEBRA J. CARFORA 

BRANDON N. ADKINS 

U.S. Department of Justice 

Environmental Defense Section 

P.O. Box 7611 

Washington, D.C. 20044 

Tel: (202) 514-2640 

Fax: (202) 514-8865 

Email: debra.carfora@usdoj.gov 

 

Counsel for Defendants 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

 

 

ASBESTOS DISEASE AWARENESS 

ORGANIZATION, et al., 

 

   Plaintiffs, 

  v. 

 

U.S. ENVIRONMENTAL PROTECTION 

AGENCY, et al., 

 

   Defendants. 

 

Case No. 3:19-CV-00871-EMC 

 

STIPULATION AND [PROPOSED] 

ORDER REGARDING EPA’S 

MOTION TO ALTER OR AMEND 

JUDGMENT UNDER RULE 59 OR 

FOR RELIEF UNDER RULE 60 

 

 

   

STATE OF CALIFORNIA, by and through 

Attorney General Rob Bonta, et al., 

 

   Plaintiffs, 

  v. 

 

U.S. ENVIRONMENTAL PROTECTION 

AGENCY, et al., 

 

   Defendants. 

 Case No. 3:19-CV-03807-EMC 
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WHEREAS, on February 19, 2019, Asbestos Disease Awareness Organization, American 

Public Health Association, Center for Environmental Health, Environmental Working Group, 

Environmental Health Strategy Center, and Safer Chemicals Healthy Families (“ADAO 

Plaintiffs”) filed an amended complaint in the U.S. District Court for the Northern District of 

California against Andrew Wheeler, as Acting Administrator of the United States Environmental 

Protection Agency, and the United States Environmental Protection Agency (collectively, 

“EPA”) for declaratory and injunctive relief captioned Asbestos Disease Awareness 

Organization v. EPA, No. 19-CV-00871 (“ADAO Case”); 

WHEREAS, on June 28, 2019, the State of California, by and through then Attorney 

General Xavier Becerra, the Commonwealth of Massachusetts, by and through Attorney General 

Maura Healey, and the States of Connecticut, Hawaii, Maine, Maryland, Minnesota, New Jersey, 

Oregon, Washington, and the District of Columbia (“AGs,” together with the ADAO Plaintiffs, 

“Plaintiffs”) filed a complaint in the U.S. District Court for the Northern District of California 

against EPA for declaratory and injunctive relief captioned State of California v. EPA, No. 19-

CV-03807 (“AGs’ Case”); 

WHEREAS, the above-referenced cases were consolidated per a stipulated order 

(“Consolidated Cases”); 

WHEREAS, in the Consolidated Cases, the Court construed Plaintiffs’ administrative 

petitions brought under section 21(a) of the Toxic Substances Control Act (“TSCA”) as seeking 

amendments to the Chemical Data Reporting (“CDR”) rule to require additional reporting on 

asbestos and asbestos-containing products;   

WHEREAS, on December 22, 2020, after full briefing and oral argument, the Court 

issued an opinion granting summary judgment to Plaintiffs and denying summary judgment to 

EPA (“Summary Judgment Order”);  

WHEREAS, the Summary Judgement Order directed EPA to “amend its CDR reporting 

rule pursuant to its authority under 15 U.S.C. § 2607(a)(1)(A) (i.e., under Section 8(a) of TSCA), 
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to address the information-gathering deficiencies identified herein” (Summary Judgment Order 

35); 

WHEREAS, on January 5, 2021, the Court entered judgment pursuant to Federal Rule of 

Civil Procedure 58 in favor of Plaintiffs (“Judgment”); 

WHEREAS, on February 2, 2021, EPA filed a Motion to Alter or Amend Judgment 

Under Rule 59 or For Relief Under Rule 60 (“EPA’s Motion,” ADAO Case ECF No. 62; AGs’ 

Case ECF No. 74); 

WHEREAS, EPA’s Motion asked the Court to alter or modify the Judgment or otherwise 

grant relief consistent with the remedy available under section 706(2) of the Administrative 

Procedure Act (“APA”) by, among other things, vacating a specific instruction that EPA amend 

the CDR rule; 

WHEREAS, Plaintiffs opposed EPA’s Motion (ADAO Case ECF No. 67; AGs’ Case 

ECF No. 79) on the grounds that the remedy ordered by the Court was authorized under section 

21(b)(4)(A) of TSCA and section 706(1) of the APA;  

WHEREAS, the parties to the ADAO Case and the AGs’ Case agree that section 

21(b)(4)(A) of TSCA authorizes the Court to direct EPA “to initiate a rulemaking proceeding as 

requested in the petition”;  

WHEREAS, the parties to the ADAO Case and the AGs’ Case also agree that where a 

petition under TSCA section 21(a) seeks amendment of an existing rule, denial of the petition is 

judicially reviewable under section 21(b)(4)(A) subject to the scope and standard of review 

provided in section 706(2) of the APA; 

WHEREAS, pursuant to Rule 15(b) of the FRCP, the ADAO Plaintiffs and the AGs have 

moved for leave to file amended complaints expressly stating such causes of action under TSCA 

section 21(b)(4)(A) and removing their causes of action under the APA; 

WHEREAS, EPA does not oppose such motions for leave to file amended complaints; and 

WHEREAS, the parties have entered into the attached Settlement Agreement under which 

EPA has agreed to initiate a rulemaking proceeding to require reporting under TSCA section 8(a) 
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on asbestos in a manner that addresses the information-gathering deficiencies identified in the 

Court’s Summary Judgment Order; 

WHEREAS, the parties agree not to appeal or otherwise seek modification of the January 

5, 2021 Judgment in this case if this Stipulation and Order is approved by the Court. 

NOW, THEREFORE, IT IS HEREBY STIPULATED AND AGREED, by and among 

the parties to the ADAO Case and the AGs’ Case, that: 

1. Plaintiffs’ unopposed motions to amend their complaints are granted; 

2. The Court’s instruction on page 35 of the December 22, 2020 Summary Judgment 

Order, that EPA “amend its CDR reporting rule pursuant to its authority under 15 

U.S.C. § 2607(a)(1)(A) (i.e., under Section 8(a) of TSCA), to address the 

information-gathering deficiencies identified therein” is VACATED; 

3. The Court’s December 22, 2020 Summary Judgment Order is AMENDED to read 

as follows: “The EPA is directed to initiate a rulemaking proceeding to require 

reporting on asbestos under 15 U.S.C. § 2607(a)(1)(A) (i.e., under Section 8(a) of 

TSCA) that addresses the information-gathering deficiencies identified herein”; 

4. The Court DENIES AS MOOT and DISMISSES WITH PREJUDICE EPA’s 

Motion to Alter or Amend Judgment Under Rule 59 or For Relief Under Rule 60 

(ADAO Case ECF No. 62 and AGs’ Case ECF No. 74); and 

5. The Court retains jurisdiction for purposes of ensuring compliance with its Orders. 

 

 

 

Dated: June 7, 2021 

 

 Respectfully submitted, 
 

/s/ Robert M. Sussman (with permission) 

 

 ROBERT M. SUSSMAN  

Sussman & Associates  

3101 Garfield Street, NW  

Washington, DC 20008  

(202) 716-0118  

bobsussman1@comcast.net  

 

Attorney for ADAO Plaintiffs 
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Dated:  June 7, 2021 

 

 FOR THE STATE OF CALIFORNIA  

ATTORNEY GENERAL ROB BONTA  
 
/s/ Megan K. Hey (with permission) 

 

 MEGAN K. HEY 

ELIZABETH B. RUMSEY 

Deputy Attorneys General 

300 South Spring Street, Suite 1702 

Los Angeles, CA  90013 

(213) 269-6344 

Attorneys for State of California, by and 

through 

Attorney General Xavier Becerra 

 

Attorneys for State of California 

 

 

Dated: June 7, 2021  FOR THE COMMONWEALTH OF 
MASSACHUSETTS 
ATTORNEY GENERAL MAURA HEALEY  
 

/s/ I. Andrew Goldberg (with permission) 

 

 I. ANDREW GOLDBERG 
Assistant Attorney General 
Environmental Protection Division 
One Ashburton Place, 18th Floor  
Boston, MA  02108 
(617) 963-2429 
 
Attorneys for Commonwealth of 
Massachusetts 
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Dated: June 7, 2021 

 

 FOR THE STATE OF CONNECTICUT  

ATTORNEY GENERAL WILLIAM TONG 

 

/s/ Matthew I. Levine (with permission). 

 

 MATTHEW I. LEVINE 
Deputy Associate Attorney General 
SCOTT N. KOSCHWITZ 
Assistant Attorney General 
State of Connecticut 
Office of the Attorney General 
165 Capitol Avenue 
Hartford, CT 06106 
(860) 808-5250 
Attorneys for State of Connecticut, by and 
through Attorney General William Tong 

 

 

 

 

 

Dated: June 7, 2021 

 

 FOR THE STATE OF HAWAII  

ATTORNEY GENERAL CLARE E. CONNORS  

 

/s/ Wade H. Hargrove III (with permission) 

WADE H. HARGROVE III 

Deputy Attorney General  

(admitted pro hac vice)  

Health and Human Services Division  

Department of the Attorney General  

465 South King Street, Room 200  

Honolulu, Hawaii 96813  

(808) 586-4070  

wade.h.hargrove@hawaii.gov 

 

Attorneys for State of Hawaii 

 
 

 

Dated: June 7, 2021 

 

 FOR THE STATE OF MAINE 

ATTORNEY GENERAL AARON M. FREY 

 

/s/ Katherine Tierney (with permission) 

KATHERINE TIERNEY 

Assistant Attorney General  

(admitted pro hac vice)  

Office of the Attorney General  

6 State House Station  

Augusta, ME 04333-0006  

(207) 626-8897 

katherine.tierney@maine.gov  

Attorneys for State of Maine 
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Dated: June 7, 2021 

 

 FOR THE STATE OF MARYLAND 

ATTORNEY GENERAL BRIAN E. FROSH 

 

/s/ Steven J. Goldstein (with permission). 

 

 STEVEN J. GOLDSTEIN 

Special Assistant Attorney General  

(admitted pro hac vice)  

Office of the Attorney General  

200 Saint Paul Place  

Baltimore, MD 21202  

(410) 576-6414 sgoldstein@oag.state.md.us  

 

Attorneys for State of Maryland 

 

 

 

Dated: June 7, 2021 

 

 FOR THE STATE OF MINNESOTA 

ATTORNEY GENERAL KEITH ELLISON 

 

/s/ Philip Pulitzer (with permission) 

 

 PHILIP PULITZER   

Assistant Attorney General  

(admitted pro hac vice)  

900 Town Square Tower  

445 Minnesota Street, Suite 900  

St. Paul, Minnesota 55101-2127  

(651) 757-1244 

philip.pulitzer@ag.state.mn.us  

 

Attorneys for State of Minnesota 

 

 

 

Dated: June 7, 2021 

 

 FOR THE STATE OF NEW JERSEY 

ATTORNEY GENERAL GURBIR S. GREWAL 

 

/s/ Lisa Morelli (with permission) 

 

 
 LISA MORELLI  

Deputy Attorney General 

Division of Law 

R.J. Hughes Justice Complex 

25 Market Street, P.O. Box 093 

Trenton, NJ 08625 

(609) 376-2708 

lisa.morelli@law.njoag.gov 

 

Attorneys for State of New Jersey 
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Dated: June 7, 2021  

 

  

FOR THE STATE OF OREGON 

ATTORNEY GENERAL ELLEN F. ROSENBLUM  
 

/s/ Paul Garrahan (with permission) 

 

  PAUL GARRAHAN  
Attorney-in-Charge 
(admitted pro hac vice)  
STEVE NOVICK  
Special Assistant Attorney General 
(admitted pro hac vice)  
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street, N.E. 
Salem, Oregon  97301-4096  
(503) 947-4342 
paul.garrahan@doj.state.or.us 
steve.novick@doj.state.or.us  
Attorneys for State of Oregon 

 

 

 

Dated: June 7, 2021 

 

  

FOR THE STATE OF WASHINGTON 

ATTORNEY GENERAL ROBERT W. FERGUSON 

 

/s/ Jonathan C. Thompson (with permission) 

 

  JONATHAN C. THOMPSON 

Assistant Attorney General 

(admitted pro hac vice) 

Ecology Division 

Office of the Attorney General 

P.O. Box 40117 

Olympia, WA 98504-0117 

(360) 586-6740 

jonathan.thompson@atg.wa.gov 

 

Attorney for State of Washington  
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Dated: June 7, 2021 

 

 FOR THE DISTRICT OF COLUMBIA 

ATTORNEY GENERAL KARL A. RACINE 

 

/s/ Robyn R. Bender (with permission)  

 

  ROBYN R. BENDER  

Deputy Attorney General  

Public Advocacy Division 

CATHERINE A. JACKSON  

Chief, Public Integrity Section  

DAVID S. HOFFMANN  

Assistant Attorney General 

(admitted pro hac vice)  

441 Fourth Street N.W., Suite 650 North 

Washington, D.C. 20001 

(202) 442-9889 

david.hoffmann@dc.gov 

 

Attorneys for the District of Columbia 

 

 

Dated: June 7, 2021 

 

  

FOR DEFENDANTS 

 

JEAN E. WILLIAMS 

ACTING ASSISTANT ATTORNEY GENERAL 

 

/s/ Brandon N. Adkins 

 

  DEBRA J. CARFORA  

BRANDON N. ADKINS  

United States Department of Justice 

Environmental & Natural Resources Division 

Environmental Defense Section  

P.O. Box 7611  

Washington, D.C. 20044  

Tel: (202) 514-2640 (Carfora) 

Tel: (202) 616-9174 (Adkins 

Email: debra.carfora@usdoj.gov 

Email: brandon.adkins@usdoj.gov 

 

Attorneys for Defendants 

 

 

* * * 

 

PURSUANT TO STIPULATION, IT IS SO ORDERED. 

 

 

DATED:            

      Edward M. Chen 

      United States District Judge 

Case 3:19-cv-03807-EMC   Document 91   Filed 06/07/21   Page 9 of 10



 

 

Stipulation and [Proposed] Order Regarding EPA’s Motion to Alter or Amend Judgment Under 

Rule 59 or For Relief Under Rule 60  

Case Nos. 3:19-CV-00871-EMC; 3:19-CV-03807-EMC 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of June, 2021, a true and correct copy of the foregoing 

Stipulation and [Proposed] Order Regarding EPA’s Motion to Alter or Amend Judgment Under 

Rule 59 or For Relief Under Rule 60 was filed electronically with the Clerk of the Court using 

CM/ECF. I also certify that the foregoing document is being served on all counsel of record via 

transmission of Notices of Electronic Filing generated by CM/ECF. 

 

/s/ Brandon N. Adkins 

Brandon N. Adkins 

United States Department of Justice 
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SETTLEMENT AGREEMENT 

WHEREAS, on February 19, 2019, Asbestos Disease Awareness Organization, American 

Public Health Association, Center for Environmental Health, Environmental Working Group, 

Environmental Health Strategy Center, and Safer Chemicals Healthy Families (“ADAO 

Plaintiffs”) filed an amended complaint in the U.S. District Court for the Northern District of 

California against Andrew Wheeler, as Acting Administrator of the United States Environmental 

Protection Agency, and the United States Environmental Protection Agency (collectively, 

“EPA”) for declaratory and injunctive relief captioned Asbestos Disease Awareness 

Organization v. EPA, No. 19-CV-00871; 

WHEREAS, on June 28, 2019, the State of California, by and through then Attorney 

General Xavier Becerra, the Commonwealth of Massachusetts, by and through Attorney General 

Maura Healey, and the States of Connecticut, Hawaii, Maine, Maryland, Minnesota, New Jersey, 

Oregon, Washington, and the District of Columbia (together with the ADAO Plaintiffs, 

“Plaintiffs”) filed a complaint in the U.S. District Court for the Northern District of California 

against EPA for declaratory and injunctive relief captioned State of California v. EPA, No. 19-

CV-03807; 

WHEREAS, the above-referenced cases were consolidated per a stipulated order 

(“Consolidated Cases”); 

WHEREAS, in the Consolidated Cases, Plaintiffs sought judicial review of EPA’s 

decisions to deny Plaintiffs’ administrative petitions brought under section 21(a) of the Toxic 

Substances Control Act (“TSCA”) seeking amendments to the Chemical Data Reporting 

(“CDR”) rule requiring reporting on asbestos and asbestos-containing products;   

WHEREAS, on December 22, 2020, after full briefing and oral argument, the Court 

issued an opinion granting summary judgment to Plaintiffs and denying summary judgment to 

EPA (“Summary Judgment Order”);  

WHEREAS, the Order directed EPA to “amend its CDR reporting rule pursuant to its 

authority under 15 U.S.C. § 2607(a)(1)(A) (i.e., under Section 8(a) of TSCA), to address the 

information-gathering deficiencies identified herein” (Order 35); 

WHEREAS, on January 5, 2021, the Court entered judgment pursuant to Federal Rule of 

Civil Procedure 58 in favor of Plaintiffs (“Judgment”); 
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WHEREAS, on January 28, 2021, Plaintiffs wrote to counsel for EPA to request that 

EPA commit to a schedule by which it would propose and finalize a rulemaking to amend the 

CDR rule; 

WHEREAS, on February 2, 2021, EPA filed a Motion to Alter or Amend Judgment 

Under Rule 59 or For Relief Under Rule 60 (“EPA’s Motion,” ADAO Case ECF No. 62; AGs’ 

Case ECF No. 74); 

WHEREAS, EPA’s Motion asked the Court to alter or modify the Judgment or otherwise 

grant relief consistent with the remedy available under section 706(2) of the Administrative 

Procedure Act (APA) by, among other things, deleting a specific instruction to amend the CDR 

rule; 

WHEREAS, Plaintiffs opposed EPA’s Motion (ADAO Case ECF No. 67; AGs’ Case 

ECF No. 79) on the grounds that the remedy ordered by the Court was authorized under section 

21(b)(4)(A) of TSCA and section 706(1) of the APA;  

WHEREAS, the parties wish to resolve by settlement all outstanding issues in this case, 

including compliance with the Court’s Summary Judgment Order and the issues raised in EPA’s 

Motion;  

WHEREAS, the parties, by entering into this Settlement Agreement, do not waive or 

limit any claim or defense, on any grounds, related to any final EPA action; 

NOW, THEREFORE, it is agreed: 

1. Within 3 days of signing this Settlement Agreement, the parties will file the 

attached Stipulation and [Proposed] Order Regarding EPA’s Motion to Alter or Amend 

Judgment Under Rule 59 or For Relief Under Rule 60 (“Proposed Stipulation”) in the 

Consolidated Cases. 

2. Concurrently, Plaintiffs will move under Rule 15(b) of the Federal Rules of Civil 

Procedure for leave to file amended complaints in accordance with the Proposed Stipulation. 

3. Defendants agree not to oppose Plaintiffs’ motion for leave to file amended 

complaints.  

4. This Settlement Agreement is conditioned on the Court approving and signing the 

Proposed Stipulation without modification and granting the motion for leave to file amended 

complaints. If the Court does not approve and sign the Proposed Stipulation without modification 

and grant the motion for leave to file amended complaints within thirty days of filing, the parties 
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agree that this Settlement Agreement is null and void. Nothing contained in this Settlement 

Agreement or the settlement discussions that led to this Settlement Agreement will be offered or 

used in any litigation involving the parties. 

5. Pursuant to section 8(a) of TSCA, EPA shall sign for publication in the Federal 

Register: 

a. No later than nine months from the effective date of this agreement, a 

notice of EPA’s proposed action to promulgate a rule pursuant to TSCA section 8(a), 15 

U.S.C. § 2607(a), for the maintenance of records and submission to EPA of reports by 

manufacturers, importers and processors of asbestos and mixtures and articles containing 

asbestos (including as an impurity) that address the information-gathering deficiencies 

identified in the Court’s Summary Judgment Order; and 

b. No later than eighteen months from the effective date of agreement, a 

notice of EPA’s final action regarding the proposed TSCA section 8(a) rule. 

6. Within 15 business days after taking each action required in Paragraph 5, EPA 

shall send notice of such action to the Office of the Federal Register for review and publication. 

7. If EPA determines that it cannot meet the deadlines in Paragraph 5 or anticipates 

any delay to the times specified therein, EPA shall notify Plaintiffs in writing, including the 

cause for delay, a description of its progress in carrying out the rulemaking proceeding, and the 

length of time the agency anticipates for the delay. 

8. The parties may agree to extend any deadlines contained in this Settlement 

Agreement by mutual written consent. 

9. If EPA fails to take action as set forth in Paragraph 5, Plaintiffs’ sole remedy 

under this Settlement Agreement shall be to move for compliance with the Summary Judgment 

Order, as modified by the Proposed Stipulation, in the Consolidated Cases. EPA does not waive 

or limit any defense relating to litigating its compliance or lack of compliance with the Summary 

Judgment Order except that it will not challenge the Court’s Summary Judgment Order as 

modified by the Proposed Stipulation. The parties agree that contempt of court is not an available 

remedy under this Settlement Agreement. 

10. Nothing in this Settlement Agreement shall be construed to limit or modify the 

discretion accorded EPA by TSCA, the Administrative Procedure Act, or by general principles 

of administrative law, including the discretion to alter, amend or revise any responses and/or 
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actions contemplated by this Settlement Agreement. EPA’s obligation to take the actions set 

forth in Paragraph 5 by the times specified therein does not constitute a limitation or 

modification of EPA’s discretion within the meaning of this paragraph. 

11. Any obligations of the United States to expend funds under this Settlement 

Agreement are subject to the availability of appropriations in accordance with the Anti-

Deficiency Act, 31 U.S.C. § 1341. This Settlement Agreement shall not be construed to require 

the United States to obligate or pay funds in contravention of the Anti-Deficiency Act, 

31 U.S.C. § 1341. 

12. The effective date of this Settlement Agreement will be the date on which it has 

been executed by counsel for all Plaintiffs and EPA. The Settlement Agreement may be executed 

in multiple original counterparts, each of which shall be deemed to constitute one Settlement 

Agreement. The execution of one counterpart by any of the Plaintiffs or EPA shall have the same 

force and effect as if that party had signed the other counterpart. 

13. The undersigned representatives of the parties certify that they are fully 

authorized by the party they represent to enter into and execute the terms and conditions of this 

Settlement Agreement. 
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FOR THE STATE OF CALIFORNIA: 

 

Dated: June 7, 2021        

MEGAN K. HEY 
ELIZABETH B. RUMSEY 
Deputy Attorneys General 
State of California 
Office of the Attorney General 
300 South Spring Street, Suite 1702 
Los Angeles, CA  90013 
(213) 269-6344 
Megan.Hey@doj.ca.gov 
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FOR THE COMMONWEALTH OF MASSACHUSETTS: 

 

Dated: June 7, 2021        

I. ANDREW GOLDBERG 
Assistant Attorney General 
Commonwealth of Massachusetts 
Office of the Attorney General  
One Ashburton Place, 18th Floor  
Boston, MA  02108 
(617) 963-2429 
andy.goldberg@mass.gov 
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FOR THE STATE OF CONNECTICUT: 

 

Dated: June 7, 2021        

MATTHEW I. LEVINE 
Deputy Associate Attorney General 
SCOTT N. KOSCHWITZ 
Assistant Attorney General  
State of Connecticut 
Office of the Attorney General 
165 Capitol Avenue 
Hartford, CT 06106 
(860) 808-5250  
matthew.levine@ct.gov 
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FOR THE STATE OF HAWAII: 

 

Dated: June 7, 2021        

WADE H. HARGROVE III 
Deputy Attorney General  
(admitted pro hac vice)  
Health and Human Services Division  
Department of the Attorney General  
465 South King Street, Room 200  
Honolulu, Hawaii 96813  
(808) 586-4070  
wade.h.hargrove@hawaii.gov 
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FOR THE STATE OF MAINE: 

 

Dated: June 7, 2021         

KATHERINE TIERNEY 
Assistant Attorney General  
(admitted pro hac vice)  
Office of the Attorney General  
6 State House Station  
Augusta, ME 04333-0006  
(207) 626-8897  
katherine.tierney@maine.gov 
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FOR THE STATE OF MARYLAND: 

 

Dated: June 7, 2021        

STEVEN J. GOLDSTEIN 
Special Assistant Attorney General  
Office of the Attorney General  
200 Saint Paul Place  
Baltimore, MD 21202  
(410) 576-6414 
sgoldstein@oag.state.md.us 
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Dated: June 7, 2021        

PHILIP PULITZER 
Assistant Attorney General 
Office of the Attorney General  
900 Town Square Tower  
445 Minnesota Street, Suite 900  
St. Paul, Minnesota 55101-2127  
(651) 757-1244 
philip.pulitzer@ag.state.mn.us 
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Dated: June 7, 2021        
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Deputy Attorney General 
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Office of the Attorney General 
R.J. Hughes Justice Complex 
25 Market Street, P.O. Box 093 
Trenton, NJ 08625 
(609) 376-2708 
lisa.morelli@law.njoag.gov 
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(503) 947-4342 
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Assistant Attorney General 
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ROBERT M. SUSSMAN, DC Bar No. 226746 
SUSSMAN & ASSOCIATES 
3101 Garfield Street, NW 
Washington, DC 20008 
(202) 716-0118 
 
MICHAEL CONNETT, CA Bar No. 300314 
WATERS KRAUS AND PAUL 
222 North Pacific Coast Highway 
Suite 1900 
El Segundo, California 90245 
(310) 414-8146 
                           
Attorneys for Plaintiffs 
 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

AT SAN FRANCISCO 
 
 
ASBESTOS DISEASE AWARENESS 
ORGANIZATION, AMERICAN PUBLIC 
HEALTH ASSOCIATION, CENTER FOR 
ENVIRONMENTAL HEALTH, 
ENVIRONMENTAL WORKING GROUP, 
ENVIRONMENTAL HEALTH STRATEGY 
CENTER, and SAFER CHEMICALS 
HEALTHY FAMILIES 
 

Plaintiffs, 
vs. 

 
ANDREW WHEELER, as Acting Administrator 
of the United States Environmental Protection 
Agency, and the UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

Defendants. 
 

)
)
)
)
)
)
)
) 
) 
) 
)   
) 
) 
) 
)
)
)
)
)
) 

 
 
Civil Action No. 19-cv-00871 
 
SECOND AMENDED COMPLAINT 
FOR DECLARATORY AND 
INJUNCTIVE RELIEF 
 
 

 

Plaintiffs, Asbestos Disease Awareness Organization (“ADAO”), American Public Health 

Association (“APHA”), Center for Environmental Health (“CEH”), Environmental Working Group 

(“EWG”), Environmental Health Strategy Center (“EHSC”), and Safer Chemicals Healthy Families 

(“SCHF”) (“Plaintiffs”), as and for their Complaint, allege as follows against Defendants Andrew Wheeler, 

as Acting Administrator of the Environmental Protection Agency (“EPA”), and the EPA:  
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INTRODUCTORY STATEMENT 

1. Plaintiffs are nonprofit public health and environmental organizations committed to addressing the 

serious risk of cancer and disease that asbestos continues to pose to the US population. Their suit seeks to 

compel defendants Acting Administrator Wheeler and EPA to initiate rulemaking under section 8(a) of the 

Toxic Substances Control Act (“TSCA”) to require importers, manufacturers and processors of asbestos 

and asbestos-containing mixtures and articles to submit reports on the amounts of asbestos they import and 

use, the sites where these activities occur, the nature of the use and the resulting potential for exposure to 

asbestos by workers and members of the public. Plaintiffs petitioned EPA to undertake this rulemaking 

under section 21 of TSCA on September 25, 2018 and EPA denied their petition on December 21, 2018. 

The Court should now require EPA to propose an asbestos reporting rule under TSCA section 8(a) because 

(EPA’s denial of the petition was arbitrary and capricious and contrary to law, thereby warranting an order 

by this Court requiring EPA to initiate rulemaking as requested by the petition in accordance with section 

21(b)(4)(A) of TSCA.  

JURISDICTION AND VENUE 

2. This action is brought under section 21(b)(4)(A) of TSCA, 15 U.S.C. § 2620, which provides that,  

upon the denial of a petition under section 21(a),  the petitioner “may commence a civil action in a district 

court of the United States to compel the Administrator to initiate a rulemaking proceeding as requested in 

the petition.” Such an action must be filed within 60 days of the denial of the petition. 

3. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 and 15 U.S.C. §2620(b)4).  

4. This Court has the authority to grant the requested declaratory and injunctive relief under 28 U.S.C. 

§§ 2201-2202 and 15 U.S.C. §2620(b)(4).  

5. Venue is proper in the Northern District of California pursuant to 28 U. S.C. § 1391(e)(1)(C) and 

15 U.S.C. §2620(b)(4) because plaintiffs EWG and CEH reside in the District.     
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PARTIES 

6. Founded in 2004, plaintiff ADAO, an independent 504(c)(3) non-profit organization, has spent 

over a decade working to prevent asbestos-caused diseases. ADAO works nationally and internationally 

with the leading scientists, medical doctors, industrial hygiene specialists, legislators and community 

advocates to protect public health and our environment. As a leader in education, ADAO hosts an annual 

international academic conference, now in its 14th year, to promote scientific advances in the treatment 

and cure of asbestos disease and advocate for the elimination of all asbestos exposures throughout the 

world.  ADAO has been involved in efforts related to TSCA reform and the passage of the Frank 

Lautenberg Chemical Safety for the Twenty First Century Act for over a decade. ADAO is based in 

Redondo Beach, California. 

7. Plaintiff APHA champions the health of all people and all communities, strengthens the profession 

of public health, shares the latest research and information, promotes best practices, and advocates for 

public health policies grounded in research. APHA represents over 20,000 individual members and is the 

only organization that combines a nearly 150-year perspective and a broad-based member community with 

an interest in improving the public’s health.  APHA has long advocated for policies to protect the public 

from exposure to harmful chemicals and other hazardous substances, including asbestos. APHA is based 

in Washington DC. 

8. Plaintiff CEH is a non-profit organization working to protect children and families from harmful 

chemicals in air, food, water and in everyday products. Its vision and mission are a world where everyone 

lives, works, learns and plays in a healthy environment; we protect people from toxic chemicals by working 

with communities, businesses, and the government to demand and support business practices that are safe 

for human health and the environment. CEH is headquartered in Oakland, California, with an East Coast 

office in New York City. 

9.  Plaintiff EHSC has worked since 2002 to ensure that all families are healthy and thriving in a fair 
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and healthy economy. EHSC advocates for safe food and water, toxic-free products, and good green jobs. 

In Maine and nationally, it runs effective issue campaigns and advocates science-based solutions that 

advance a bold vision with pragmatism.  EHSC has been involved in efforts related to TSCA reform and 

the passage of the Frank Lautenberg Chemical Safety for the Twenty First Century Act for over a decade. 

A coalition builder, the Strategy Center develops grassroots leaders and champions for environmental 

public health and sustainable economic development. EHSC is based in Portland, Maine. 

10.  Plaintiff EWG is a 501(c)(3) non-profit, non-partisan organization that works to empower people 

to live healthier lives in a healthier environment. EWG achieves this by creating and sharing research 

reports and consumer guides that educate people about the products they use and chemicals they are 

exposed to. EWG also engages with policy-makers to advocate for the strengthening and enforcement of 

laws related to environmental health. EWG has been deeply involved in efforts to reform TSCA over the 

last decade. EWG has been actively involved in the implementation of the Frank Lautenberg Chemical 

Safety for the Twenty First Century, including the rules and actions related to asbestos. EWG also 

commented on EPA’s problem formulation for the risk evaluation of asbestos and continues to educate 

consumers about the presence of asbestos in cosmetics. EWG has offices in Washington DC and San 

Francisco, CA.  

11.   Plaintiff Safer Chemicals, Healthy Families (“SCHF”) fights for strong chemical policy, works 

with retailers to phase out hazardous chemicals and transform the marketplace, and educates the public 

about ways to protect our families from toxic chemicals. SCHF leads a coalition of 450 organizations and 

businesses united by a common concern about toxic chemicals in their homes, places of work, and 

products we use every day. SCHF is based in Washington DC.  

12. Defendant Andrew Wheeler, named in his official capacity as Acting Administrator of EPA, has 

authority for the implementation of TSCA and is responsible for assuring that the Agency exercises its 

responsibilities under TSCA in compliance with the law.   
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13.  Defendant EPA is an agency of the United States Executive Branch and, under the direction of 

Acting Administrator Wheeler, is charged with implementing the provisions of TSCA, including by 

responding to rulemaking petitions under section 21.  

STATUTORY BACKGROUND 

14.  TSCA was enacted in 1976 to create a national program for assessing and managing the risks of 

chemicals to human health and the environment. Among the goals stated in TSCA section 2(b), 15 U.S.C. 

§2601(b), are that: (1) “adequate information should be developed with respect to the effect of chemical 

substances and mixtures on health and the environment” and (2) “adequate authority should exist to 

regulate chemical substances and mixtures which present an unreasonable risk of injury to health or the 

environment.” 

15.  The need for this comprehensive framework for managing chemical risks was described as follows 

in the Senate Report on the original law: 

As the industry has grown, we have become literally surrounded by a man-made chemical 
environment. We utilize chemicals in a majority of our daily activities. We continually wear, wash 
with, inhale, and ingest a multitude of chemical substances. Many of these chemicals are essential 
to protect, prolong, and enhance our lives. Yet, too frequently, we have discovered that certain of 
these chemicals present lethal health and environmental dangers.   

Senate Rept. No. 94-698, 94th Cong. 2d Sess. (1976) at 3.  

      17.  To protect against unsafe chemicals, section 6(a) of the law gives EPA authority to regulate those 

substances that present an “unreasonable risk of injury” to human health or the environment. Section 6(a) 

lists several phases of a chemical’s life-cycle (manufacture, processing, use, disposal etc.) that EPA is 

authorized to regulate and the types of restrictions (prohibiting or limiting manufacture, use, disposal, etc.) 

that EPA can impose. Under TSCA section 6(a), “[i]f the [EPA] Administrator determines . . . that the . . . 

use . . . of a chemical substance . . . presents an unreasonable risk of injury to health or the environment, 

the Administrator shall by rule” impose one of more of these authorized restrictions. including banning the 

manufacture or distribution of the chemical for a particular use. 15 U.S.C. § 2605(a).  
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     18.   Despite the high hopes of Congress for effective action under section 6, progress in regulating 

unsafe chemicals under the 1976 law was disappointing. A major setback involved EPA’s unsuccessful 

efforts to protect against the dangers of asbestos. In 1989, the Agency issued a rule under section 6(a) of 

TSCA prohibiting manufacture, importation, processing or distribution in commerce of asbestos in almost 

all products based on a determination that they presented an “unreasonable risk of injury” under TSCA 

section 6.  However, the Fifth Circuit Court of Appeals overturned the ban in 1991 because EPA had failed 

to clear several difficult analytical hurdles in the law. Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th 

Cir. 1991).  

     19.  Over time, the asbestos court decision became the poster child for the inability of TSCA to support 

meaningful action on unsafe chemicals. After a multi-year effort to overhaul and strengthen its key 

provisions, TSCA was amended by the Frank R. Lautenberg Chemical Safety for the 21st Century Act 

(“LCSA”), which took effect on June 11, 2016.  

     20.  These TSCA amendments enhance the chemical regulatory authorities in section 6 by establishing 

a new integrated process for (1) prioritizing chemicals, (2) conducting risk evaluations on high- priority 

chemicals and (3) promulgating rules under section 6(a) to eliminate unreasonable risks identified in risk 

evaluations. Congress set strict deadlines for each of these steps and directed EPA to address a minimum 

number of chemicals by these deadlines. It also removed the impediments to effective regulation created 

by the Corrosion Proof Fittings decision by eliminating any consideration of costs and other non-risk 

factors in determining whether chemicals present an unreasonable risk of injury and directing EPA to 

impose requirements “necessary so that the chemical no longer presents such [unreasonable] risk.”  

     21.   TSCA section 8(a)(1) provides that EPA “shall promulgate rules” that require each person who 

manufactures or processes a chemical substance to submit such reports as the “Administrator may 

reasonably require.” 15 U.S. C. § 2607(a). Because section 3(9) defines “manufacture” to include 

“importation,” reports must be submitted by importers of chemical substances subject to these rules. The 

rulemaking authority under section 8 is a critical tool to collect the information on chemical use and 
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exposure necessary for informed and effective risk evaluation and risk management. Its importance has 

been magnified by the increased responsibilities and deadlines placed on the Agency by LCSA.    

     22.    Since TSCA’s inception, section 21 of the law has contained a petition process by which citizens 

can seek to compel action by EPA under different provisions of the law.  15 U.S.C. § 2620.  The DC Circuit 

has recognized “TSCA’s unusually powerful citizen-petition procedures.”  Trumpeter Swan Society v EPA, 

774 F.3d 1037, 1939 (DC Cir. 2014).   As enacted in 1976, Section 21(a) authorizes citizens to petition for, 

inter alia, issuance of a rule under Section 8 requiring reporting by manufacturers and processors of 

chemical substance.  Id. § 2620(b)(4)(B).  EPA is required to respond to the petition within 90 days. If 

EPA denies the petition or fails to act within 90 days, Section 21 empowers the petitioner to file a civil 

action in federal district court to “compel the [EPA] Administrator to initiate a rulemaking proceeding as 

requested in the petition.” 15 U.S.C. §2620(b)(4)(A).   

    23.   Section 21(b)(4)(B) states that “the petitioner shall be provided an opportunity to have such 

petition considered by the court in a de novo proceeding” where the petition seeks “to initiate a 

proceeding to issue a rule” under section 8 of TSCA. Where the petition seeks to amend an existing rule, 

a de novo proceeding is not available but the court may require EPA to initiate rulemaking to amend the 

rule if, applying the standard of review in section 706(2) of the Administrative Procedure Act (“APA”), it 

concludes that denial of the petition was "arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law."    

THE DEADLY PROPERTIES OF ASBESTOS 

    24.  The International Agency for Research on Cancer (“IARC”),1 the National Toxicology Program 

(“NTP”),2 the Occupational Safety and Health Administration (“OSHA”),3 the National Institute for 

 
1 "IARC Monographs—Arsenic, Metals, Fibres, and Dusts, Volume 100 C. A Reviews of Human Carcinogens," in "IARC 
Monographs on the Evaluation of Carcinogenic Risks to Humans. International Agency for Research on Cancer, World Health 
Organization.," International Agency for Research on Cancer2012, Available: 
http://monographs.iarc.fr/ENG/Monographs/vol100C/mono100C.pdf. 
2 National Toxicology Program (NTP). Asbestos. Report on Carcinogens, Fourteenth Edition. US DHHS, 2016. 
3 Occupational Safety and Health Administration (OSHA). Occupational exposure to asbestos. Final rule. 29 CFR Parts 1910, 
et al. Federal Register, August 10, 1994. 
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Occupational Safety and Health (“NIOSH”),4 the World Health Organization (“WHO”)5 and a number of 

other regulatory and public health bodies recognized asbestos as a human carcinogen decades ago.  

    25.  In its most recent monograph on asbestos published in 2012, IARC found the following cancers in 

humans to be causally related to asbestos exposure: lung cancer, malignant mesothelioma, ovarian cancer, 

and cancer of the larynx.6  There is considerable evidence in the scientific literature of causal associations 

with gastro-intestinal cancers and kidney cancer.  Non-malignant diseases are also caused by asbestos.  

These include asbestosis and asbestos-related pleural thickening.7   

    26.  All fiber types in commercial use have been linked causally with each of these diseases and are 

regulated accordingly by OSHA and other government agencies. 

    27.  Despite the voluntary elimination of many asbestos products, the death toll from asbestos exposure 

remains high and is increasing. At the 14th Annual Asbestos Disease Awareness Conference in Washington 

D.C. last year, Dr. Jukka Takala DSc, MSc, BSC, President of the International Commission of 

Occupational Health (“ICOH”), reported a significant increase in previous estimates of asbestos-related 

deaths. According to Dr. Takala’s recently published research, asbestos-related diseases cause 39,275 

deaths in the United States annually - more than double the previous estimates of 15,000 per year.8   

    28.  A 2013 study by NIOSH of firefighters in three cities added evidence to the link between asbestos 

and malignant mesothelioma, finding that “[t]he population of firefighters in the study had a rate of 

mesothelioma two times greater than the rate in the U.S. population as a whole” and that “it was likely that 

the[se] findings were associated with exposure to asbestos, a known cause of mesothelioma.”9  

 
4 National Institute for Occupational Safety and Health (NIOSH). Asbestos fibers and other elongate mineral particles: state of 
the science and roadmap for research. Current Intelligence Bulletin 62. US DHHS, 2011. 
5 WHO. International Agency for Research on Cancer (IARC) Monograph. Asbestos (chrysotile, amosite, crocidolite, 
tremolite, actinolite, and anthophyllite). Vol 100C, 2012. 
6 "Elimination of asbestos-related diseases," World Health Organization Geneva2014, Available:    
http://www.who.int/ipcs/assessment/public_health/Elimination_asbestosrelated_diseases_EN.pdf?ua=1. 
7 Dr. L. Christine Oliver, The Threat to Health Posed by Asbestos in the 21st Century in the United States, March 29, 2018, 
EPA-HQ-OPPT-2016-0736-0124 
8 S. Furuya, O. Chimed-Ochir, K. Takahashi, A. David, and J. Takala, "Global Asbestos Disaster," International Journal of 
Environmental Research and Public Health, vol. 15, no. 5, p. 15, 2018. 
9 Daniels RD, Kubale TL, Yiin JH, et al Mortality and cancer incidence in a pooled cohort of US firefighters from San 
Francisco, Chicago and Philadelphia (1950–2009) Occup Environ Med 2014;71:388-397.  
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    29.  There is overwhelming consensus in the scientific community that there is no safe level of exposure 

to asbestos. Thus, as noted by the World Health Organization:  

“Bearing in mind that there is no evidence for a threshold for the carcinogenic effect of asbestos, 
including chrysotile, and that increased cancer risks have been observed in populations exposed to 
very low levels, the most efficient way to eliminate asbestos-related diseases is to stop using all 
types of asbestos.”10  
 

RECENT EPA ACTIONS ON ASBESTOS UNDER TSCA 
 

    30.   TSCA section 6(b)(2)(A) requires EPA to initiate risk evaluations on 10 chemical substances within 

180 days of the enactment of LCSA.  

    31.   On December 19, 2016, EPA announced that asbestos would be one of the 10 chemicals selected 

for initial risk evaluations.   

    32.   EPA issued a scoping document in June 2017 and a problem formulation in June 2018 setting out 

the fiber types, products, exposure pathways and health end-points that it planned to address in its asbestos 

risk evaluation and summarizing the information in its possession on importation and use of asbestos and 

asbestos-containing products in the United States. 

    33.   In 2011, EPA promulgated the Chemical Data Reporting (“CDR”) rule using its authority under 

TSCA section 8(a)(1). 40 C.F.R. Part 711. The rule was intended to support EPA’s risk assessment and 

reduction efforts by providing basic information about the manufacturing, use and exposure profiles of 

chemicals in commerce. Under the rule, reporting is required for all chemicals manufactured or imported 

at a site in amounts of 25,000 pounds or more in a given reporting year.  For chemicals already regulated 

under certain TSCA provisions, the reporting threshold is set at 2,500 pounds per reporting year. 

    34.   Recognizing the importance of CDR reporting to EPA’s asbestos risk evaluations,  in May of 2017, 

plaintiffs ADAO and EHSC notified EPA that Occidental Chemical Corporation, one of 3 US companies 

who use “asbestos diaphragm cells” in the chlor-alkali process for manufacturing chlorine and other 

products such as caustic soda, had failed to report its asbestos imports (totaling several hundred tons) for 

 
10 "Chrysotile Asbestos," ed: World Health Organization, 2015. 
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the 2016 CDR update.    

    35.   In response to plaintiffs’ notification, EPA advised Occidental in a letter dated July 28, 2017 that 

asbestos imports were not subject to reporting because, under 40 C.F.R, §711.6(a)(3), reporting is not 

required for “naturally occurring chemical substances.” 

PLAINTIFFS’ PETITION FOR RULEMAKING UNDER TSCA SECTION 21 

    36.   Plaintiffs’ section 21 petition was filed on September 25, 2018 and requested that EPA initiate 

rulemaking under TSCA section 8(a)(1) to expand the CDR reporting requirements as applied to asbestos 

as follows:  

(1)  eliminate the asbestos exemption in the current rule and designate asbestos as a reportable 

substance, thereby triggering requiring reporting on importation and use of asbestos in the US,   

(2)  lower the reporting threshold, eliminate exemptions for impurities and articles, and require 

reporting by processors in order to assure that EPA has the information on asbestos use and 

exposure necessary for its TSCA risk evaluation,  

(3)  require immediate submission of reports on asbestos for the 2016 reporting cycle, thereby 

maximizing EPA’s ability to use the information reported to conduct the ongoing asbestos risk 

evaluation and the subsequent risk management rulemaking under TSCA section 6(a), and  

(4)  determine that reports submitted on asbestos are not subject to protection as confidential 

business information (CBI), enabling the public to submit informed comments on the asbestos risk 

evaluation and assuring full public awareness of asbestos uses and exposure that present a 

significant risk to health  

    37.   To justify rulemaking to accomplish these goals, the petition emphasized that the asbestos loophole 

in the CDR rule “has resulted in a troubling – and wholly avoidable – lack of reliable information about 

who is importing asbestos and in what quantities, where and how asbestos is being used in the US, and who 

is being exposed and how that exposure is occurring.” Because of the lack of reporting, the petition 

maintained, “the public is not adequately informed about the risks that asbestos presents to health in the 
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US, and EPA itself lacks the basic information required for a complete and informed risk evaluation that 

assures that unsafe asbestos uses are removed from commerce.” 

    38.   To demonstrate why EPA needed enhanced reporting for its risk evaluation,  the petition emphasized 

that, while EPA had identified several asbestos-containing products being imported into the US,  “with 

limited exceptions, the problem formulation provides virtually no information about the quantities of 

asbestos contained in these products, the volumes in which they are produced or imported, the sites where 

they are used and the number of exposed individuals.”   

    39.   The petition cited several examples of these data deficiencies, including the following:  

“[T]he problem formulation indicates that EPA identified one company that imports asbestos-
containing brake blocks for oil field use, but fails to quantify the amount of these imports or how 
and where they are used and acknowledges that ‘[i] is unclear how widespread the continued use of 
asbestos brake blocks is for use in oilfield equipment.’”  
 
“Similarly, the problem formulation identifies a chemical manufacturer, Chemours, which uses 
imported sheet gaskets containing 80 percent asbestos but does not address how many other 
manufacturers use these gaskets, the aggregate amount of asbestos they contain, and the conditions 
of use that may result in release of and exposure to asbestos fibers. 
  
“The problem formulation also cites USGS experts who, based on import records, believe that 
“asbestos-containing products that continue to be imported include . . . asbestos brake linings 
(automotive brakes/linings, other vehicle friction products), knitted fabrics (woven products), 
asbestos rubber sheets (i.e., sheet gaskets) and asbestos cement products.” However, no information 
is provided on who is importing these products, what quantities are imported, where they are 
distributed and how they are used. As EPA acknowledges, ‘[i]t is important to note that the import 
volume of products containing asbestos is not known.”  

 
“EPA recognizes that consumer exposure could occur from ‘changing asbestos-containing brakes 
or brake linings or cutting or using asbestos-containing woven products, and handling of asbestos 
waste that may result from these activities.’ However, it then acknowledges that “‘[c]onsumer 
exposures will be difficult to evaluate since the quantities of these products that still might be 
imported into the United States is not known.’”   
 

To assure that this information is reported to EPA, the petition requested that EPA initiate rulemaking to 

eliminate the exemption of asbestos-containing “articles” from reporting and to expand reporting 

requirements to apply to “processors” of raw asbestos and asbestos-containing products.    

    40.   The petition also demonstrated that EPA lacked critical information about consumer products 

contaminated by asbestos. As it explained, “[t]he discovery of asbestos in Claire’s makeup products – and 
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previous detection of asbestos in certain crayons -- raises the possibility that thousands of asbestos-

containing products may be imported in the U.S. for sale to consumers. However, no information about 

these products is provided in the problem formulation – presumably because EPA lacks reliable data on 

their importation and use.”  The petition called for rulemaking to remove the reporting exemptions for 

“impurities” and “byproducts” so that reporting would be required for products containing low levels of 

asbestos as an unintended contaminant. As the petition emphasized, “EPA needs information about 

asbestos-contaminated consumer products to conduct a complete and protective risk evaluation.” 

    41.   Finally, the petition requested that EPA initiate rulemaking that would provide for “making all 

reports submitted on asbestos publicly available notwithstanding any claims that these reports contain” 

Confidential Business Information (CBI). As the petition emphasized, “public [k]nowledge of which 

entities are importing and using asbestos, where and how these activities occur and the quantities of 

asbestos involved is critical to identifying exposed populations and pathways of exposure and taking steps 

to reduce risks.”  The petition identified two provisions of TSCA section 14 authorizing EPA to limit CBI 

protections in the interests of transparency and public disclosure.   

EPA’S DENIAL OF PLAINTIFFS’ PETITION 

    42.   EPA notified ADAO’s counsel of its denial of the petition in a letter dated December 21, 2018, 

accompanied by a draft Federal Register notice.  

    43.   Among the grounds for rejecting the petition, EPA asserted that: 

(1)   The asbestos loophole in the CDR rule only “applied under the specific circumstances 
described in the letter [to Occidental Chemcal]. EPA did not find that the exemption applied for all 
‘manufacturers or importers of asbestos or asbestos-containing products’ as claimed by petitioners.”  
(Petition Denial, at 17) 
 
(2)  “EPA does not believe that the requested amendments would result in the reporting of any 
information that is not already known to EPA. . . .  After more than a year of research and 
stakeholder outreach, EPA believes that the Agency is aware of all ongoing uses of asbestos and 
already has the information that EPA would receive if EPA were to amend the CDR requirements” 
(Petition Denial, at 13) 
 
(3)   “[A]mending the CDR rule would [not] be helpful in collecting additional import information 
on articles . . .  [EPA] has sufficient information on imported articles containing asbestos to conduct 
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the risk evaluation.” (Petition Denial at 19) 
 
(3)  “[E]ven if EPA believed that the requested amendments would collect information on any new 
ongoing uses, EPA would not be able to finalize such amendments in time to inform the ongoing 
risk evaluation or, if needed, any subsequent risk management decision(s) . . .” (Petition Denial at 
13-14) 
 
(4)   With regard to the impurity exemption, the petitioners requested that these exemptions be  
made inapplicable to asbestos ‘since the low levels of asbestos that have been found in makeup  
and crayons may be unintended contaminants that comprise byproducts and impurities’ . . .   
[P]etitioners make no attempt to explain why they believe these findings are the result of the 
manufacture of asbestos as a byproduct or impurity . . . . Thus, it is unlikely that EPA would receive 
new information that would change its understanding of the conditions of use for asbestos that can 
be addressed under TSCA.” (Petition Denial, at 22) 
 
(5)  “Petitioners’ request [for disclosure of reported information containing CBI] is not appropriate 
for a TSCA section 21 petition.. . . EPA believes that disclosure of CBI would have no practical 
relevance to the risk evaluation or risk determination as the CBI claims are limited and EPA retains 
the ability to characterize the information without revealing the actual protected data.” (Petition 
Denial at 25-26) 
 

PETITIONERS’ REQUEST FOR RECONSIDERATION 
 

    44.   On January 31, 2019, plaintiff ADAO wrote to defendant Wheeler requesting that EPA reconsider 

its December 21, 2018 petition denial and enclosing a point-by-point rebuttal to the Agency’s grounds for 

the denial. Plaintiff ADAO requested that EPA consider the rebuttal when responding to a January 31, 2019 

petition from the Attorney Generals of 14 states and the District of Columbia seeking the initiation of 

rulemaking to impose similar reporting requirements for asbestos under TSCA.  

    45.   The rebuttal accompanying the January 31, 2019 request for reconsideration detailed EPA’s limited 

knowledge of the identities, uses and exposure potential of imported asbestos-containing products and 

explained why, “[w]ithout comprehensive use and exposure information reported by the companies that 

import, handle and process asbestos and asbestos containing products, the EPA risk evaluation will 

necessarily fail to provide a complete and objective picture of the continuing health threat that asbestos 

poses to the public.”  Among the key points in the rebuttal were that:  

(a). EPA’s efforts to avoid acknowledging the broad asbestos loophole in the CDR regulations are 
misleading and disingenuous.    
(b). EPA has greatly overstated its knowledge of asbestos use and exposure in the United States. In 
fact, there are critical gaps in EPA’s understanding and expanded CDR information is essential for 
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a credible asbestos risk evaluation.   
(c). Expeditious action by EPA would have enabled it to amend the CDR rule and obtain reports 
before completing the asbestos risk evaluation. Even after the evaluation is complete, CDR 
reporting would be valuable in TSCA section 6(a) rulemaking to restrict asbestos use and in 
informing the public about asbestos exposures.  
(d). Unintended contamination of consumer products with asbestos is a serious, well-documented 
concern that EPA is ignoring. Eliminating the reporting exemption for impurities would enable EPA 
to identify and address asbestos-contaminated products that it is now sweeping under the rug.   
(e).   Instead of recognizing the importance of informing the public about asbestos exposure and 
risk, EPA is hiding behind legalisms and avoiding the public interest in a transparent risk evaluation 
and risk management rulemaking.   

CLAIM FOR RELIEF 

 

46.  Plaintiffs hereby incorporate by reference the allegations contained in paragraphs 1 through 45 as 

if fully set forth herein. 

47.  TSCA section 21(b)(4)(A) provides a right to judicial review in an appropriate district court within 

60 days following denial of a petition to initiate rulemaking to require reporting under TSCA section 8. 

48.  On September 25, 2018, Plaintiffs filed a petition under section 21 seeking rulemaking under 

section 8 to amend the CDR rule to require reporting by importers, manufacturers and processors or raw 

asbestos and asbestos-containing articles and EPA denied that petition on December 21, 2018.  

49.  Following the denial of a petition seeking the initiation of rulemaking under TSCA section 21, “the 

petitioner may commence a civil action in a district court of the United States to compel the Administrator 

to initiate a rulemaking proceeding as requested by the petitioner.”  15 U.S.C. §2620(b)(4)(A).   

50.  Where the petition seeks an amendment of a rule, section 21(b)(4) does not specify the standard of 

review to be applied by the Court. Accordingly, the petition denial should be reviewed using the standard 

of review in section 706(2) of the APA and, where the Court concludes that the denial  was “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law,” it must order EPA to initiate 

a rulemaking proceeding as requested in the petition.  

51.   In this case, defendants’ denial of plaintiffs’ petition was arbitrary, capricious, an abuse of 

discretion, and otherwise not in accordance with law.     
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52.  The Court should therefore order EPA to initiate rulemaking under section 8 of TSCA to require 

the asbestos reporting requirements requested in plaintiffs’ petition.  

REQUEST FOR RELIEF 

WHEREFORE, Plaintiffs respectfully request judgment in their favor and against Defendants upon 

their claims and, further, request that this Honorable Court enter judgment against defendants: 

(1) Declaring that Defendants’ denial of Plaintiffs’ petition was arbitrary, capricious, an 

abuse of discretion, and otherwise not in accordance with law under 5 U.S.C. § 706; 

(2) Ordering Defendants to initiate rulemaking under TSCA section 8 to amend the CDR 

rule to include reporting requirements for asbestos as requested in Plaintiffs’ petition 

pursuant to 15 U.S.C.  § 2620(b)(4)(A);  

(3) Awarding Plaintiffs their costs of suit and reasonable fees for attorneys and expert 

witnesses in this action pursuant to 15 U.S.C. § 2620(b)(4)(C); and 

(4) Granting Plaintiffs such further and additional relief as the Court may deem just and 

proper. 

 

Respectfully submitted this  7th  day of June  2021.    

 
/s/_Robert M. Sussman  
ROBERT M. SUSSMAN 
SUSSMAN & ASSOCIATES 
3101 Garfield Street, NW 
Washington, DC 20008 
(202) 716-0118 

 
                                                            MICHAEL CONNETT  

WATERS KRAUS AND PAUL 
222 North Pacific Coast Highway 
Suite 1900 
El Segundo, California 90245 
(310) 414-8146 
                           
Attorneys for Plaintiffs 
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General Keith Ellison, STATE OF NEW 
JERSEY, by and through Attorney General 
Gurbir S. Grewal, STATE OF OREGON, by 
and through Attorney General Ellen F. 
Rosenblum, STATE OF WASHINGTON, by 
and through Attorney General Robert W. 
Ferguson, and DISTRICT OF COLUMBIA, by 
and through Attorney General Karl A. Racine, 

Plaintiffs, 

 v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY; and MICHAEL S. 
REGAN, Administrator, UNITED STATES 
ENVIRONMENTAL PROTECTION 
AGENCY, 

Defendants. 

INTRODUCTION 

1. The State of California, by and through Attorney General Rob Bonta, the 

Commonwealth of Massachusetts, by and through Attorney General Maura Healey, and the States 

of Connecticut, Hawaii, Maine, Maryland, Minnesota, New Jersey, Oregon, Washington, and the 

District of Columbia (together, Plaintiff States), bring this action for declaratory and injunctive 

relief to challenge the April 30, 2019 final decision by the Defendant United States 

Environmental Protection Agency (EPA or Agency).  In its decision, EPA wrongfully denied the 

Plaintiffs’ Petition for Rulemaking under Section 21 of the Toxic Substances Control Act (TSCA) 

(15 U.S.C. § 2620), dated January 31, 2019 (hereafter, the Petition).   

2. The Petition submitted by the Plaintiff States sets forth facts showing that it is 

necessary for EPA to initiate a rulemaking to require reporting of information regarding asbestos 

and articles containing asbestos, pursuant to EPA’s authority under TSCA Section 8, 15 U.S.C. § 

2607.  A copy of the Petition and of EPA’s denial are attached as Exhibit 1 and Exhibit 2, 

respectively.    
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3. Asbestos is one of the chemicals most harmful to human health in existence and 

is the known cause of several lung diseases that kill thousands of Americans every year.  Yet, 

EPA is poised to advance a risk evaluation of asbestos under TSCA with unreliable and 

inadequate information on the quantity of imported asbestos and asbestos-containing articles 

moving through commerce in the United States, and thus, with unreliable and inadequate 

information about the exposure pathways that carry a risk to public health.  Plaintiff States’ 

Petition urged EPA to proceed in a logical fashion, using the tools available to it to collect 

adequate information on asbestos volumes and potential routes of exposure for use in its review 

of this dangerous chemical.  Through EPA’s denial of the Petition, the Plaintiff States are harmed 

by not having access to information for the purposes of protecting their residents, by having to 

undertake additional efforts to regulate to protect their residents, by facing health costs associated 

with asbestos diseases, and by having our residents subjected to health harms associated with 

asbestos exposure.   

4. Specifically, the Petition stated facts showing that data gaps about the amounts 

of imported asbestos, about asbestos-containing articles, and about products with asbestos 

impurities, justified EPA adding reporting requirements under TSCA Section 8 that would: (1) 

eliminate the applicability of the “naturally occurring substance” exemption to asbestos reporting; 

(2) apply the reporting requirements to processors, as well as manufacturers/importers of 

asbestos; (3) eliminate the impurities exemption to asbestos reporting; and (4) require reporting 

about articles that contain asbestos.   

5. The regulations the Petition sought would have resulted in the collection of data 

that currently is not collected, but which accounts for the majority of asbestos/asbestos-containing 

articles brought into the United States, data required properly to assess the potential hazards and 

exposure pathways of asbestos.  Thus, the regulations are necessary for EPA to perform a risk 

evaluation of asbestos pursuant to TSCA Section 6 using information “consistent with the best 

available science”—meaning information that is “reliable and unbiased.”  15 U.S.C. §§ 2605, 

2625(h); 40 C.F.R. § 702.33 (emphasis added).  In addition, the data that would have resulted 
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from the regulations would have provided Plaintiff States and their citizens, and others, with more 

comprehensive and accurate information about the quantity of imported asbestos, articles 

containing asbestos, and potential asbestos exposure routes; hence, the data would serve an 

important “right to know” function consistent with TSCA’s intent to provide states and the public 

with access to information they need to help keep communities safe. 

6. However, EPA denied the Petition in full.  Among its bases for the denial, EPA 

stated that: (1) it already has all of the information about asbestos that it needs to undertake the 

risk evaluation for asbestos under TSCA;1 (2) TSCA prohibits it from requesting duplicative 

information from manufacturers/importers;2 and (3) EPA would not have sufficient time to 

promulgate the requested rulemaking and use the information resulting from it in the asbestos risk 

evaluation, even if it believed the information were necessary.3  

7. EPA based its denial of the Petition on inaccurate facts and contradictions of its 

past statements.  Before the states submitted the Petition, EPA issued its “problem formulations,” 

which was a scoping document for the risk evaluations it intended to undertake for asbestos and 

certain other chemicals.  In the Asbestos Problem Formulation, EPA stated that “[c]onsumer 

exposures will be difficult to evaluate since the quantities of these [asbestos-containing] products 

that still might be imported into the United States is not known.”4   

8. Additionally, much of EPA’s information about imported asbestos comes from 

the United States Geological Survey (USGS).  USGS disclaims the completeness of its 

information.  It notes that its data is only an estimate of total imports5; that manufactured products 

 
1 See e.g., 84 Fed. Reg. 20,062, 20,066 (May 8, 2019).   
2 84 Fed. Reg. at 20,065.  
3 84 Fed. Reg. at 20,066. 
4 Problem Formulation of the Risk Evaluation for Asbestos, May 2018 (the “Asbestos 

Problem Formulation”), p. 39, available at: https://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed January 29, 2020).  

5 USGS Mineral Commodity Summary for asbestos, 2018, p. 26, available at: 
https://www.usgs.gov/centers/nmic/mineral-commodity-summaries (last accessed January 29, 
2020). 
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containing asbestos possibly including brake linings, building materials, tile, wallpaper, and 

knitted fabric, among others, were imported, but the quantities are unknown.6   

9. TSCA requires EPA to use information consistent with “best available science” 

defined as science that is “reliable and unbiased.” 15 U.S.C. § 2625(h); 40 C.F.R. § 702.33.   

10. Consumer/manufactured products represent a broad array of potential exposures 

that EPA should evaluate for risk under TSCA,7 and EPA lacks information about such products 

with asbestos.  Moreover, as noted above, TSCA regulations require that EPA use information 

that is “reliable.”  15 U.S.C. § 2625(h); 40 C.F.R. § 702.33.  Thus, EPA’s assertion that it already 

has all of the information—much less the reliable information TSCA requires—necessary to 

generate a risk evaluation of asbestos under TSCA as a reason for denying the Petition is 

unfounded.   

11. Additionally, the information about the amounts of asbestos and asbestos-

containing articles that the Petition sought is necessary and valuable beyond EPA’s completion of 

the initial risk evaluation of asbestos under TSCA.  EPA’s duty to protect human health and the 

environment from the harms of dangerous chemicals like asbestos does not end when it issues a 

risk evaluation or regulatory response as to certain conditions of use of the chemical.  Hence, 

EPA’s assertion that it lacks sufficient time under TSCA to make use of the requested information 

is irrelevant in light of EPA’s overarching TSCA obligations.   

12. Furthermore, EPA was aware that the amount of asbestos in consumer goods 

was unknown as early as 2018 when it issued the problem formulations; hence, its alleged 

inability to use any information the Petition sought in time for its TSCA risk evaluation of 

asbestos is a problem of EPA’s own creation. 

13. EPA’s denial of the Petition deprives the Agency of the data the regulations 

requested in the Petition would have provided, perpetuating a status quo where EPA makes 

 
6 USGS Mineral Commodity Summaries for asbestos, 2017, p. 28, 2018;  p. 26; 2019, p. 

26, available at: https://www.usgs.gov/centers/nmic/mineral-commodity-summaries (last 
accessed January 29, 2020). 

7 See 15 U.S.C. §§ 2605(b)(4)(A) and (b)(4)(F); 40 C.F.R. § 702.33 (defining “conditions 
of use”). 
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regulatory assessments with unreliable and inadequate information.  Without reliable information 

about the quantity of asbestos and asbestos-containing articles imported into the United States, by 

whom and for what purpose the asbestos is imported, and the identification of asbestos as an 

impurity in substances like talc, EPA cannot complete its asbestos risk evaluation in a manner 

that satisfies TSCA. Consequently, the public, including Plaintiff States, will lack important 

information about the asbestos and asbestos-containing articles that are still imported and used in 

the United States.    

14. Plaintiff States, their citizens, other federal agencies and branches of 

government, as well the Agency itself, would benefit from the collection of reliable information 

about the amounts of asbestos and asbestos-containing articles imported domestically.  EPA’s 

denial of the Petition deprives Plaintiff States of the information the regulations requested in the 

Petition would have provided.     

15. Undisputed evidence demonstrates that the manufacturing, importation, 

processing and use of asbestos and asbestos-containing products present an unreasonable risk of 

injury to human health and the environment.  EPA’s failure to require the reporting of the 

information sought by the Plaintiff States impairs its ability to identify and evaluate the universe 

of potential exposure pathways to asbestos because, as EPA has stated, the “import volumes of 

products containing asbestos is unknown.”8  EPA’s inability to perform a TSCA-compliant risk 

evaluation of asbestos will result in an insufficient regulatory response to the unreasonable risks 

to human health and the environment that asbestos presents.  TSCA Section 21 provides that if 

the Administrator denies a petition filed under the section, the petitioner may file suit to compel 

the Administrator to initiate a rulemaking proceeding as requested in the petition.  See 15 U.S.C. 

§ 2620(b)(4)(A).  Thus, this Court must compel EPA to initiate the rulemaking requested by the 

Plaintiffs in their Petition.  

 
8 Asbestos Problem Formation, p. 22.  
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16. By denying the Petition, EPA acted inconsistently with the purposes of TSCA 

and the CDR Regulations.  EPA’s denial of the Petition, therefore, should be set aside as 

arbitrary, capricious, and not in accordance with law.   

JURISDICTION AND VENUE 

17. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 (action arising under 

the law of the United States) and pursuant to TSCA Section 21(b)(4)(A), 15 U.S.C. § 

2620(b)(4)(A), which provides that if the Administrator denies a petition under Section 21, the 

petitioner “may commence a civil action in a district court of the United States to compel the 

Administrator to initiate a rulemaking proceeding as requested in the petition.”  Any such action 

must be commenced within 60 days of the denial.  Id.  Section 21 also specifically states that the 

“remedies under this section shall be in addition to, and not in lieu of, other remedies provided by 

law.”  Id. § 2620(b)(5).  

18. TSCA Section 21(b)(4)(A) does not identify the standard of review to be 

applied in cases brought under the section, and the Plaintiff States assert that the standard of 

review under Section 706 of the Administrative Procedure Act (APA), which provides that a 

reviewing court shall “hold unlawful and set aside agency action, findings and conclusions found 

to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” 5 

U.S.C. § 706(2), should be applied here.   

19. An actual controversy exists between the parties within the meaning of 28 

U.S.C. § 2201(a), and this Court may grant declaratory, injunctive, and other relief pursuant to 28 

U.S.C. § 2201-2202.  This Court also is empowered to grant Plaintiff States’ requested 

declaratory and injunctive relief pursuant to 15 U.S.C. § 2620(b)(4).  

20. Venue is proper in the Northern District of California pursuant to 28 U.S.C. 

§ 1391(e) because this is the judicial district in which one of the Plaintiff States, California, 

resides, and this action seeks relief against a federal agency and official acting in their official 

capacity.  
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PARTIES 

21. Plaintiff State California is a sovereign state in the United States of America. 

California brings this action by and through Attorney Rob Bonta.  The Attorney General is the 

chief law officer of California (Cal. Const., art. V, § 13), and is authorized to file civil suits that 

either directly involve the State’s rights and interests or that are deemed necessary by the 

Attorney General to protect public rights and interests.  Cal. Gov. Code §§ 12600-12; Pierce v. 

Superior Court, 1 Cal.2d 759, 761-62 (1934).  California brings this action pursuant to the 

Attorney General’s independent constitutional, statutory, and common law authority to file suit 

and obtain relief on behalf of the State. 

22. Plaintiff Commonwealth of Massachusetts, a sovereign entity, brings this action 

by and through Massachusetts Attorney General Maura Healey.  Attorney General Healey is the 

chief legal officer of the Commonwealth and is authorized to bring this action on behalf of the 

Commonwealth and its residents pursuant to her statutory authority under Mass. Gen. L. ch. 12, 

§§ 3 and 11D.  

23. Plaintiff State of Connecticut is a sovereign state in the United States of 

America.  Connecticut brings this action by and through Connecticut Attorney General William 

Tong.  Attorney General Tong is the chief legal officer of the State of Connecticut and is 

authorized to bring this action on behalf of the State of Connecticut and its residents pursuant to 

his statutory authority under Conn. Gen. Stat. sec. 3-125.  

24. Plaintiff State of Hawaii is a sovereign state in the United States of America. 

Hawaii brings this action by and through Hawaii Attorney General Clare E. Connors.  Attorney 

General Connors is the chief legal officer of Hawaii and is authorized to bring this action and 

appear as Hawaii’s legal representative, personally or by deputy, to protect the interests of the 

State and obtain relief on behalf of its residents pursuant to her statutory authority, Chapter 28, 

Hawaii Revised Statutes. 

25. Plaintiff State of Maine is a sovereign state in the United States of America. 

Maine brings this action by and through Attorney General Aaron M. Frey. The Attorney General 
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is a constitutional officer with statutory authority to file civil actions in which the State is a 

party, and common law authority to institute such actions as he deems necessary for the 

protection of public rights. Constitution of Maine, Art. IX, § 11; 5 M.R.S. §§ 191, 192 (2015); 

Superintendent of Ins. v. Attorney General, 558 A.2d 1197, 1199 (Me. 1989). 

26. Plaintiff State of Maryland is a sovereign state in the United States of America. 

Maryland brings this action by and through its Attorney General, Brian E. Frosh, on behalf of 

itself and on behalf of its citizens and residents. The Attorney General of Maryland is the State’s 

chief legal officer with general charge, supervision, and direction of the State’s legal business. 

Under the Constitution of Maryland, and as directed by the Maryland General Assembly, the 

Attorney General has the authority to file suit to challenge action by the federal government that 

threatens the public interest and welfare of Maryland residents. Md. Const. art. V, § 3(a)(2); 

2017 Md. Laws, Joint Resolution 1, § 7.  

27. Plaintiff State of Minnesota is a sovereign state in the United States of America.  

Minnesota brings this action by and through Minnesota Attorney General Keith Ellison, the chief 

legal officer of Minnesota, and authorized to file civil suits where the State is directly interested 

or where, in the opinion of the Attorney General, the interests of the State require it.  Minn. Stat. 

§ 8.01.  

28. Plaintiff State of New Jersey is a sovereign state in the United States of 

America. New Jersey brings this action by and through New Jersey Attorney General Gurbir S. 

Grewal.  Attorney General Grewal is the chief legal officer of New Jersey and is authorized to 

bring this action on behalf of New Jersey and its residents pursuant to his statutory authority 

under N.J.S.A. 52:17A-4(c). 

29. Plaintiff State of Oregon is a sovereign state in the United States of 

America.  Oregon brings this action by and through its Attorney General, Ellen F. Rosenblum, 

its chief legal officer. Or. Rev. Stat. § 180.210. Her powers and duties include acting in federal 

court on matters of public concern to Oregon. Or. Rev. Stat. § 180.060(1)(d).  
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30. Plaintiff State of Washington is a sovereign state in the United States of 

America.  Washington brings this action by and through its Attorney General, Robert W. 

Ferguson, the chief legal advisor for the State.  The Attorney General’s powers and duties 

include acting in federal court on matters in which the interests of the state are involved. Rev. 

Code Wash. §§ 43.10.040, 43.12.075. 

31. Plaintiff the District of Columbia is a municipal corporation empowered to sue 

and be sued, and is the local government for the territory constituting the permanent seat of the 

federal government. The District is represented by and through its chief legal officer, Attorney 

General Karl A. Racine.  The Attorney General has general charge and conduct of all legal 

business of the District and all suits initiated by and against the District and is responsible for 

upholding the public interest.  D.C. Code §1-301.81. 

32. Each Plaintiff State is a “person” under TSCA Section 21 (15 U.S.C. § 2620) 

for purposes of bringing this action. 

33. Each Plaintiff State relies to a certain extent on federal agencies to execute 

Congress’s will to protect the health and well-being of, among other things, their residents, 

natural resources, infrastructure, institutions, and economies.  Plaintiff States have special 

solicitude to sue in matters involving harm to such sovereign and quasi-sovereign interests. See 

Massachusetts v. EPA, 549 U.S. 497, 519 (2007).  

34. Plaintiff States also have parens patriae standing to bring suit against executive 

agencies to protect the interests of their citizens. 

35. Defendant EPA is an executive agency of the United States federal government 

charged with protecting human health and the environment, which includes implementing and 

enforcing TSCA. 

36. Defendant Michael S. Regan is the Administrator of the EPA.  The 

Administrator is charged with implementing and enforcing TSCA, including undertaking risk 

evaluations of chemicals under TSCA Section 6 that satisfy TSCA’s requirements that the 

evaluation be based on the “best available science,” among other requirements.  15 U.S.C. § 
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2625(h).  Pursuant to TSCA Section 8, the EPA Administrator also is charged with promulgating 

regulations to require reporting of information about chemicals subject to TSCA by 

manufacturers and processors of such chemicals, so that EPA may implement TSCA. See 15 

U.S.C. § 2607 (a)(1)(A).  

 

STATUTORY AND REGULATORY FRAMEWORK 

I. TSCA 

37. EPA’s duty to obtain adequate information from manufacturers and processors 

of chemicals so that it can evaluate risks of harm to human health and the environment is at the 

heart of TSCA.  Indeed, Congress’s intent to ensure that the regulatory framework be founded on 

reliable information is clear in TSCA’s preamble.  That preamble, unchanged since 1976, 

specifically states that it: 

 

is the policy of the United States that – (1) adequate information should be developed 

with respect to the effect of chemical substances and mixtures on health and the 

environment and that the development of such information should be the responsibility 

of those who manufacture and those who process such chemical substances and 

mixtures.   

 

15 U.S.C. § 2601(b)(1) (emphases added).  

 

38. Notwithstanding EPA’s responsibility under TSCA to require industry to 

provide chemical hazard and exposure data for EPA to use in regulating toxic chemicals so as to 

act to prevent harm from the hazards associated with them, EPA has adopted a reporting rule 

shielding manufacturers and processors from having to provide certain information about 

asbestos to the agency with respect to asbestos.  

39. In 2016, Congress amended TSCA with the specific purpose of empowering 

EPA to “actually be able to regulate chemicals effectively,” as President Obama said at the 

signing ceremony for the Frank R. Lautenberg Chemical Safety for the 21st Century Act on June 

22, 2016.  President Obama’s remarks at the signing ceremony included the observation that to 
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date, “our country hasn’t even been able to uphold a ban on asbestos – a known carcinogen that 

kills as many as 10,000 Americans every year.” 9  

40. EPA designated asbestos as one of the initial ten high priority chemicals subject 

to the risk evaluation process in TSCA, as amended, based on asbestos’ potential for high hazard 

and exposure risks.  15 U.S.C. § 2605(b)(2); 81 Fed. Reg. 91927 (December 19, 2016).   

41. As a result of that designation, EPA must conduct a risk evaluation to 

“determine whether [asbestos] presents an unreasonable risk of injury to health or the 

environment” under conditions of its use.  15 U.S.C. § 2605(b)(4)(A).   

42. The term “conditions of use,” as used in TSCA Section 6(b)(4)(A), 15 U.S.C. § 

2605(b)(4)(A), means “the circumstances, as determined by the Administrator, under which a 

chemical substance is intended, known, or reasonably foreseen to be manufactured, processed, 

distributed in commerce, used, or disposed of.”  15 U.S.C. § 2602(4).  

43. If EPA finds through its risk evaluation that any condition of use evaluated 

presents an unreasonable risk of injury to health or the environment, EPA is required by Section 

6 of TSCA to regulate that use to eliminate the risk.  15 U.S.C. § 2605(a) and (c).   

44. EPA’s risk evaluations must “use scientific information, technical procedures, 

measures, methods, protocols, methodologies, or models, employed in a manner consistent with 

the best available science.”  15 U.S.C. § 2625 (h).  

45. The term “best available science” as used in TSCA Section 26 means:  

 
[S]cience that is reliable and unbiased. Use of best available science involves the use of 
supporting studies conducted in accordance with sound and objective science practices, 
including, when available, peer reviewed science and supporting studies and data 
collected by accepted methods or best available methods (if the reliability of the 
method and the nature of the decision justifies use of the data). Additionally, EPA will 
consider as applicable: 
 
[ . . . ] 
 
(3) The degree of clarity and completeness with which the data, assumptions, 
methods, quality assurance, and analyses employed to generate the information are 
documented; 

 
9 https://obamawhitehouse.archives.gov/the-press-office/2016/06/22/remarks-president-

bill-signing-frank-r-lautenberg-chemical-safety-2st (last accessed January 10, 2020).  
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(4) The extent to which the variability and uncertainty in the information, or in the 
procedures, measures, methods, protocols, methodologies, or models, are evaluated 
and characterized; and 
 
(5) The extent of independent verification or peer review of the information or of the 
procedures, measures, methods, protocols, methodologies or models. 
 

40 C.F.R. § 702.33 (emphasis added). 

46. TSCA requires that EPA shall, in its risk evaluations, “take into consideration 

information relating to a chemical substance or mixture, including hazard and exposure 

information, under the conditions of use, that is reasonably available to the Administrator.”  15 

U.S.C. § 2625(k).  

47. TSCA Section 8 requires, in relevant part, that the “Administrator shall 

promulgate rules under which . . . each person . . . who manufactures or processes or proposes to 

manufacture or process a chemical substance . . . shall maintain such records, and shall submit to 

the Administrator such reports, as the Administrator may reasonably require [to implement the 

law],” 15 U.S.C. § 2607(a)(1)(A), with the term “manufacture” meaning to import into the 

United States, produce, or manufacture, 15 U.S.C. § 2602(9).   

II. Right to Petition Under TSCA  

48. Under TSCA Section 21, any person may petition EPA to “initiate a proceeding 

for the issuance, amendment, or repeal of a rule under section 2603, 2605, or 2607 of this 

title….” 15 U.S.C. § 2620(a).  “The purpose of citizen petitions is to ensure the EPA does not 

overlook unreasonable risks to health or the environment.” Food & Water Watch, Inc. v. United 

States Envtl. Prot. Agency, 291 F.Supp.3d 1033, 1048 (N.D. Cal. 2017); see also Env. Def. Fund 

v. Reilly, 909 F.2d 1497, 1499 (D.C. Cir. 1990) (“Citizen participation is broadly permitted 

[under TSCA] to ‘ensure that bureaucratic lethargy does not prevent the appropriate 

administration of this vital authority.’”) (quoting 122 Cong. Rec. 32,857 (1976) (statement of 

Sen. Tunney); Trumpeter Swan Soc. v. E.P.A., 774 F.3d 1037, 1039 (D.C. Cir. 2014) (Citizen 

petitions under Section 21 are intended to be an “unusually powerful procedure[ ] for citizens to 

force EPA’s hand.”). 
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49. Congress further empowered citizens to force EPA’s hand by providing a 

specific right to sue where EPA denies a petition for a rule or the amendment or repeal of a rule, 

under TSCA Section 4, 6 or 8: TSCA Section 21 provides that “[i]f the Administrator denies a 

petition filed under this section [ . . . ] the petitioner may commence a civil action in a district 

court of the United States to compel the Administrator to initiate a rulemaking proceeding as 

requested in the petition.”  15 U.S.C. § 2620 (b)(4)(A). 

III. CDR Regulations 

50. The CDR Regulations, found at Title 40 of the Code of Federal Regulations, 

Part 711, specify “reporting and recordkeeping procedures under section 8(a) of [TSCA] (15 

U.S.C. 2607(a)) for certain manufacturers (including importers) of chemical substances.”  40 

C.F.R. § 711.1 (a).   

51. In furtherance of its statutory mandate, EPA intended that the CDR Regulations 

would “enhance the capabilities of the Agency to ensure risk management actions are taken on 

chemical substances which may pose the greatest concern.”  76 Fed. Reg. 50,818-19 (Aug. 16, 

2011).  Specifically, the agency required “more in-depth reporting of the processing and use data” 

to “more effectively and expeditiously identify and address potential risks posed by chemical 

substances and provide improved access and information to the public.”   

52. The CDR Regulations require manufacturers (including importers) to report an 

array of information to EPA if they make or import more than a specified amount of a substance 

in TSCA’s inventory for commercial purposes during the reporting span. 40 C.F.R. § 711.8.      

53. Reports are due every four years for each manufacturing/import site, and must 

include import/manufacture volume for the reporting period, the number of workers exposed, and 

information about site operations.  Id. at § 711.15.  The reports must also include information 

about industrial, commercial and consumer uses of the substance at other sites, and the potential 

for routes of exposure there.  Id.   

54. The CDR Regulations exempt from reporting data about “naturally occurring 

substances,” defined as substances that are naturally occurring and either unprocessed or 
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processed only with “manual, mechanical or gravitational means” or extracted from air.  Id. at §§ 

710.4, 711.6.   

55. Reporting under the CDR Regulations also is not required if the substance was 

imported as part of an “article,” i.e., a manufactured product that contains the substance.  Id. at § 

711.10.   

56. Additionally, the CDR Regulations do not require processors to report.   

57. The CDR Regulations do not require reporting about impurities in chemicals, 

including not requiring reporting of asbestos as an impurity.  See id. at §§ 711.10(c), 711.5, and 

720.30(h)(1). 

FACTUAL AND PROCEDURAL BACKGROUND 

I. The Hazards to Human Health from Asbestos Exposure Are Devastating and 

Irrefutable 

58. In 1989, EPA found that no level of exposure to asbestos is safe for a human, 

and it banned the use of asbestos by final rule under TSCA Section 6 as then enacted.10   

59. EPA’s ban of asbestos was overturned by the Fifth Circuit Court of Appeals in 

Corrosion Proof Fittings v. EPA, 947 F.2d 1201 (5th Cir. 1991), because, in promulgating the 

ban, EPA did not evaluate less burdensome regulatory alternatives.  However, the Fifth Circuit’s 

opinion did not undermine EPA’s finding that asbestos poses an unreasonable risk of injury.  To 

the contrary, the court stated, “[m]uch of the EPA’s analysis is correct, and the EPA’s basic 

decision to use TSCA as a comprehensive statute designed to fight a multi-industry problem was 

a proper one that we uphold today on review.” Id. at 1216. 

60. Since 1991, federal agencies have banned some uses of asbestos, and no mining 

of it has occurred in the United States since 2002; however, it is still legal in the United States to 

import and process asbestos and various asbestos-containing articles.   

 
10  Asbestos Manufacture, Importation, Processing and Distribution in Commerce 

Prohibitions; Final Rule (Asbestos Ban Rule), 54 Fed. Reg. 29,460, 29, 467 (Jul. 12, 1989); 40 
C.F.R. Part 763.  
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61. Exposure to asbestos is the sole known cause of mesothelioma, a frequently 

fatal cancer of the chest or abdominal lining caused by exposure to asbestos fibers.11  Asbestos is 

also known to cause pulmonary fibrosis (asbestosis) and lung cancer.12  

62. From 2011–2015, the CDC reports there were a total of 16,420 new cases of 

mesothelioma in the United States, resulting in 12,837 deaths, of which 6,582 new cases of 

mesothelioma, resulting in 5,159 deaths, were in states that joined in submitting the Petition.13 

63. Asbestos harms Plaintiff States and their citizens by significantly increasing the 

likelihood that any of Plaintiff States’ citizens who are exposed to it will develop lung disease 

including mesothelioma, pulmonary fibrosis (asbestosis) and lung cancer.    

64. Plaintiff States and their citizens have experienced and will continue to 

experience injuries from asbestos exposures resulting in, among other things, death, lost 

productivity, and continuing costs associated with diseases caused by asbestos exposure.   

65. Certain of Plaintiff States have expended significant resources to enact and 

enforce laws to protect human health from the harms asbestos poses.  For example, California 

regulates exposure to asbestos in construction work,14 general industry,15 shipyards,16 and has 

prohibited the sale of brake pads with asbestiform fibers above 0.1% weight.17  Massachusetts 

comprehensively regulates the handling, transport, and disposal of asbestos in its borders through 

a set of overlapping state and delegated federal programs involving multiple state agencies.18  

 
11 See C.R. Roelofs et al., Mesothelioma and Employment in Massachusetts: Analysis of 

Cancer Registry Data 1988-2003, 56(9), AM. J. OF INDUSTRIAL MED. 985 (2013). 
12 Asbestos Ban Rule, 54 Fed. Reg. 29,460, 29, 468; 40 C.F.R. Part 763.  
13 See https://gis.cdc.gov/Cancer/USCS/DataViz.html (last accessed January 29, 2020).   
14 California Code of Regulations (“Cal. Code Regs.”), tit. 8, § 1529.   
15 Id. tit. 8, § 5208.   
16 Id. tit. 8, § 8358.   
17 Cal. Health & Safety Code § 25250.51.   
18 See e.g., Massachusetts Clean Air Act, Mass. Gen. Laws ch. 111, §§ 142A-O, and the 

federal Clean Air Act, 42 U.S.C. § 7401, et seq., which authorize the Massachusetts Department 
of Environmental Protection (MassDEP) to prevent air pollution by regulating asbestos handling, 
transport, and disposal; Mass. Gen. Laws ch. 21E by which MassDEP requires notice and 
remediation of releases of asbestos to the environment as a hazardous material under the state’s 
“superfund” law; Mass. Gen. Laws ch. 111, § 150A under which MassDEP regulates disposal of 
asbestos under the Massachusetts Solid Waste Management Act; and Mass. Gen. Laws c. 149 
through which Massachusetts Department of Labor Standards (DLS) ensures worker safety in 

(continued…) 
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Maryland recognizes that exposure to asbestos “creates a significant hazard to the health of the 

people of [Maryland],”19 has created the Asbestos Worker Protection Fund,20 regulates the 

disposal of asbestos containing substances,21 and limits the airborne release of asbestos in line 

with EPA’s National Emission Standard for Hazardous Air Pollutant (NESHAP) for the 

chemical.22  In Oregon, a series of regulations23 apply to “asbestos milling, manufacturing 

fabricating, abatement and disposal, or any situation where a potential for exposure to asbestos 

fibers exist.”24 New Jersey regulates asbestos exposure in construction work,25 in asbestos 

disposal,26 and prohibits the use of surface coating on any building that uses more than .25% by 

weight of asbestos.27 Additionally, asbestos is a hazardous substance under New Jersey’s Spill 

Act, the State equivalent of CERCLA,28 and is a criteria pollutant for ground water discharges.29  

Washington State enforces various regulations to protect its citizens against asbestos exposure, 

including regulations to control asbestos air emissions,30 to phase-out asbestos in brake friction 

material,31 to control the introduction of asbestos fibers into waters of the state,32 to require 

labeling of building materials containing asbestos,33 and to protect workers engaged in asbestos 

removal and encapsulation.34 

66. Notwithstanding such regulatory protections enacted by Plaintiff States, they 

look to EPA to use its broad authority under TSCA to collect the information – most notably via 

 

Massachusetts by licensing asbestos-related work and requiring the use of proper work practices 
and safety equipment.   

19 MD. Envir. § 6-402. 
20 Md. Envir. § 6-425. 
21 Code of Maryland Regulations (COMAR) § 26.11.21.08. 
22 COMAR § 26.11.15.02. 
23 Or. Admin R. ch. 340, div. 248. 
24 Or. Admin. R. 340-248-0005. 
25 N.J.A.C. 5:23-8.1, et seq (Asbestos Hazard Abatement Subcode of Uniform 

Construction Code).  
26 N.J.A.C. 7:26-2A.8(1). 
27 N.J.A.C. 7:27-17.2. 
28 N.J.A.C. 7:1E-1.7, N.J.A.C. 7:1E, Appx. A. 
29 N.J.A.C. 7:9C-1.7, N.J.A.C. 7:9C, Appx. 
30 Wash. Admin. Code ch.173-401. 
31 Rev. Code Wash. 70.285.030. 
32 WAC 173-201A-240. 
33 Rev. Code. Wash. Ch. 70.310. 
34 Wash. Admin. Code ch.296-65. 
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the CDR Regulations—relevant to regulating asbestos at the federal level to eliminate its 

unreasonable risks to human health, as TSCA requires.   

67. At both the state and federal levels, effective evaluation of the risks posed by 

asbestos exposure and regulation to manage those risks requires complete information about the 

nature of the risk.  Developing reliable information about the probability and nature of exposure 

to asbestos through data on use of the chemical is fundamental to understanding the risk. 

68. Certain of Plaintiff State agencies have used and relied on the data resulting 

from the CDR Regulations for their decision-making about toxic chemical substances like 

asbestos in their states.  Thus, it is important that such information be as reliable and 

comprehensive as possible, and Plaintiff States would suffer harm from incomplete, unreliable 

information resulting from the CDR Regulations.  

II. Recent Discoveries of Asbestos Impurities in Consumer Products 

69. Talc, like asbestos, is listed in the TSCA inventory.  As such, information about 

both substances is reportable under the CDR Regulations, unless exclusions in the CDR 

Regulations apply.  40 C.F.R. § 711.5.   

70. The contamination of talc with asbestos has been documented.  Consumers and 

consumer groups have discovered asbestos as impurities in the talc used in cosmetics,35 baby 

powder,36 and crayons.37  

 
35 U.S. PIRG Education Fund, IN YOUR FACE: MAKEUP CONTAMINATED WITH ASBESTOS 

3 (March 2018), https://uspirg.org/sites/pirg/files/reports/USPAsbestos-Claires-
Makeup_FINAL.pdf.; see https://www.cbsnews.com/news/study-asbestos-claires-makeup-
products-marketed-to-teens// (both last accessed January 10, 2020).   

36 Ronald E. Gordon, et al., Asbestos in commercial cosmetic talcum powder as a cause of 
mesothelioma in women, 204(4) INT. J. OCCUP. ENVIRON. HEALTH 318, 318-32 (Oct. 2014), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4164883/; see 
https://www.nytimes.com/2018/12/14/business/baby-powder-asbestos-johnson-johnson.html  
(both last accessed January 10, 2020).   

37 U.S. PIRG Education Fund, Safer School Supplies: Shopping Guide 21 (2018) 
http://uspirg.org/sites/pirg/files/reports/Copy%20of%20USP_Toxics-
report_Fall2018_PRINTv1b.pdf; see https://www.cbsnews.com/news/asbestos-crayons-
playskool-consumer-group-finds/ (both last accessed January 10, 2020).   
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71. Despite an apparent lack of required testing of consumer products for asbestos 

at the federal level,38 some manufacturers test their products for asbestos voluntarily.  However, 

some manufacturers test their products for asbestos voluntarily.  Also, in the wake of consumer 

groups discovering talc in cosmetics in 2017, the U.S. Food and Drug Administration tested 

various cosmetics for asbestos in talc, and confirmed instances of asbestos in certain cosmetics in 

2019.39  

III. EPA Risk Evaluation of Asbestos 

72. In its current risk evaluation of asbestos, EPA has largely relied on data from 

the U.S. Geological Survey (USGS) to draw conclusions about the quantities of asbestos and 

asbestos-containing goods imported into the United States.40   

73. USGS states that its data, based on bills of lading collected by a commercial 

database, are only estimates of total imports.41  USGS data also does not include data about 

consumer articles containing asbestos imported domestically.   

74. USGS acknowledged in its 2017 mineral commodity summary for asbestos that 

“insufficient data were available to reliably identify” all asbestos markets.42   

75. Further, in its mineral commodity summaries for 2017, 2018 and 2019, the 

USGS stated that an “unknown quantity of asbestos was imported within manufactured products.”  

 
38 See e.g., EPA Guidance for Catastrophic Emergency Situations Involving Asbestos 

(2009) available at: https://www.epa.gov/sites/production/files/documents/guidance-catastrophic-
emergency-asbestos-200912.pdf (last accessed January 10, 2020)(“EPA does not regulate 
asbestos that is a contaminant of a mineral product”);  https://www.fda.gov/news-events/press-
announcements/statement-fda-commissioner-scott-gottlieb-md-and-susan-mayne-phd-director-
center-food-safety-and (last accessed January 10, 2020) (“there are currently no legal 
requirements for any cosmetic manufacturer marketing products to American consumers to test 
their products for safety”). 

39 https://www.fda.gov/cosmetics/cosmetics-recalls-alerts/fda-advises-consumers-stop-
using-certain-cosmetic-products (last accessed January 10, 2020).  

40 See Asbestos Problem Formulation, pp. 16, 19, 21-25 available at: 
https://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf. 

41 USGS Mineral Commodity Summary for asbestos, 2018, p. 26, available at: 
https://www.usgs.gov/centers/nmic/mineral-commodity-summaries (last accessed January 10, 
2020).  

42 USGS Mineral Commodity Summary for asbestos, 2017, p. 28, available at: 
https://minerals.usgs.gov/minerals/pubs/commodity/asbestos/mcs-2017-asbes.pdf (last accessed 
January 10, 2020).    
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In 2017, it said these unknown products possibly included “brake linings and pads, building 

materials, gaskets, millboard, and yarn and thread, among others.”  In 2018, it said the products 

included “asbestos-containing brake linings, knitted fabric, rubber sheets for gasket manufacture, 

and potentially asbestos-cement pipe.”  In 2019, it added “tile” and “wallpaper” to the list of 

asbestos-containing manufactured products imported into the United States, the quantities of 

which are unknown.43  

76. EPA has articulated its position that imported raw asbestos need not be reported 

under the CDR Regulations.  For example, in 2017, EPA informed Occidental Chemical, one of 

the largest manufacturers of chlorine and one of three importers of raw asbestos for the chlor-

alkali industry in the United States, that it need not report its imported asbestos under the CDR 

Regulations.   

77. In EPA’s Asbestos Problem Formulation, part of its risk evaluation of asbestos, 

EPA recognized “[r]eporting of asbestos in the 2016 Chemical Data Reporting (CDR) period was 

limited.”44   

78. In the Asbestos Problem Formulation, EPA further stated “[c]onsumer 

exposures will be difficult to evaluate since the quantities of these products that still might be 

imported into the United States is not known.”45 

79. In addition, in the Asbestos Problem Formulation, EPA stated that:  

 

certain asbestos containing products can be imported into the U.S., but the 
amounts are not known. These products are mostly used in industrial 

 
43 USGS Mineral Commodity Summary for asbestos, 2017, 2018, and 2019, pp. 28, 26, 

and 26, respectively available at: https://www.usgs.gov/centers/nmic/mineral-commodity-
summaries (last accessed January 10, 2020).  

44 Asbestos Problem Formulation, p. 21, available at: 
http://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed January 10, 2020). 
Two of the three chlorine manufacturers in the United States voluntarily reported their imported 
asbestos under the CDR Regulation.      

45 Asbestos Problem Formulation, p. 39, available at: 
http://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed January 10, 2020).  

Case 3:19-cv-03807-EMC   Document 90-2   Filed 06/07/21   Page 21 of 62

https://www.usgs.gov/centers/nmic/mineral-commodity-summaries
https://www.usgs.gov/centers/nmic/mineral-commodity-summaries
www.epa.gov/sites/production/files/2018-06/documents/asbestos_problem_formulation_05-31-18.pdf
www.epa.gov/sites/production/files/2018-06/documents/asbestos_problem_formulation_05-31-18.pdf
www.epa.gov/sites/production/files/2018-06/documents/asbestos_problem_formulation_05-31-18.pdf
www.epa.gov/sites/production/files/2018-06/documents/asbestos_problem_formulation_05-31-18.pdf


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
  

 
 

 21  

States’ Second Amended Complaint for Declaratory and Injunctive Relief  (Case No. 3:19-cv-03807-EMC) 

 

 

processes (e.g. cement products) but could also be used by consumers, and 
include woven products and automotive brakes and linings.46 
 

EPA also stated that, “[i]t is important to note that the import volumes of products 

containing asbestos is [sic] unknown.”47 

80. Without information from the CDR Regulations about the volume of asbestos 

imported to the United States and quantities of manufactured products containing asbestos, EPA 

cannot possibly determine each of the potential routes of human exposure.   

81. Without complete information about the potential exposures from asbestos 

under conditions of use evaluated, EPA cannot render a well-reasoned decision about the risks 

such exposures pose to human health.  

82. Any regulatory response by EPA to eliminate the harms to human health from 

exposure to asbestos that is based on unreliable risk evaluation information will not reflect the 

best available science, as required by TSCA, see 15 U.S.C. § 2625(h), and will violate the 

requirements of that section requiring EPA to use best available science, including data, in its risk 

evaluations.   

III. Plaintiff States’ Petition for Rulemaking to Require Asbestos Data Collection 

83. Through the Petition, the Plaintiff States sought to address the infirmities in 

EPA’s asbestos reporting requirements and requested that EPA initiate rulemaking under TSCA 

Section 8(a) to require that data about the importation and use of asbestos and asbestos-containing 

products in the United States is adequately reported to EPA by:  

a. Eliminating the applicability of the “naturally occurring substance” 

exemption for asbestos reporting; 

 
46 Asbestos Problem Formulation, p. 8, available at: 

http://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed January 10, 2020). 

47 Asbestos Problem Formulation, p. 22, available at: 
http://www.epa.gov/sites/production/files/2018-
06/documents/asbestos_problem_formulation_05-31-18.pdf (last accessed January 10, 2020). 
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b. Applying reporting requirements to processors as well as to manufacturers 

of asbestos; 

c. Eliminating the impurities exemption applicable to other chemical 

substances under the CDR Regulations; and  

d. Requiring reporting with respect to articles that contain asbestos. 

IV. EPA’s Denial of Plaintiff States’ Petition  

84. EPA denied the Petition on April 30, 2019, transmitting a letter to the 

petitioning states.   

85. EPA published its reasons for denying the Petition in the Federal Register.  84 

Fed. Reg. 20,062 (May 8, 2019).   

86. Among its reasons for denying the Petition, EPA stated that it has sufficient 

information available about the exposure routes of asbestos for its risk evaluation.  See e.g., id. at 

20,066.   

87. However, the Plaintiff States challenge EPA’s assertion that it has sufficient 

information for its asbestos risk evaluation.  In fact, EPA admitted in the Asbestos Problem 

Formulation that it does not know the amount of asbestos contained in consumer products.48  

88. The USGS, which EPA relies on for information regarding imports of asbestos, 

also has noted that information regarding the amounts and types of manufactured products 

imported into the United States is not among its data.   

89. These statements by EPA and USGS refute EPA’s claim that it has sufficient 

information, especially given TSCA’s requirement that the information EPA uses be reliable.    

90. EPA also stated that it “is prohibited by TSCA Section 8(a)(5)(A) from 

requiring reporting that is ‘unnecessary or duplicative’ and must apply the reporting obligations 

under TSCA Section 8(a) to those persons who are likely to have the relevant information.  15 

U.S.C. 2607(a)(5).”  84 Fed. Reg. at 20,065.   

 
48 Id.  
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91. However, the information sought by the Petition is not currently being 

collected, as shown by both the multiple reports of USGS and by EPA’s own statements about 

unknown information and thus this information will not be duplicative.   

92. EPA stated that where it lacked information, it “has relied on models.” 84 Fed. 

Reg. at 20,066.  The information sought by the Petitioners would enable EPA to know whether its 

models are reliable and thus would generate necessary new information not duplicative of EPA’s 

or the USGS’ existing data.   

93. EPA also stated that even if it lacked sufficient information about asbestos 

exposure to undertake its risk evaluation of asbestos, it would have insufficient time to initiate 

and complete the rulemaking requested in the Petition to be able to use the information in the 

asbestos risk evaluation.  84 Fed. Reg. at 20,066.  However, EPA was aware of its lack of 

knowledge about asbestos since at least 2018 when it issued the Asbestos Problem Formulations 

and had sufficient time to promulgate an appropriate rule to obtain the adequate and reliable 

information needed for its risk evaluation.   

94. EPA’s obligation under TSCA to protect human health and the environment 

from the dangers of a chemical like asbestos does not end when the Agency completes an initial 

risk evaluation under TSCA.  Thus, the information the Plaintiff States sought through the 

Petition would be useful to EPA in its continuing risk management of asbestos.  For example, the 

information the Petition sought may be crucial in EPA’s exercising its TSCA authority under 

Section 7, 15 U.S.C. § 2606, to seize or otherwise restrict asbestos or any article containing 

asbestos as an imminently hazardous chemical substance, and providing information necessary 

for future citizens’ petitions under Section 21, 15 U.S.C. § 2620, for EPA to issue, amend, or 

repeal any asbestos regulation EPA issues under Section 6, 15 U.S.C. § 2605.    

95. Additionally, Plaintiff States, their citizens, and others would benefit from EPA 

collecting reliable information about asbestos and articles containing it as sought by the Petition 

by giving states and the public access to information to help safeguard communities from harm 

from asbestos exposures.   
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96. Plaintiff States are harmed by EPA’s refusal to promulgate the data collection 

regulations requested in the Petition.  Without comprehensive data about imports of asbestos and 

asbestos-containing articles, EPA will be unable to satisfy TSCA risk-evaluation requirements, 

and Plaintiff States will be unable to evaluate the sufficiency of EPA’s regulatory response to 

asbestos exposure.  

97. EPA’s denial of the Petition deprives Plaintiff States, and the public generally, 

including those who would peer and publicly review EPA’s risk evaluation of asbestos, of the 

benefits that would have resulted from the reporting the Petition sought about the quantities of 

raw and processed asbestos and articles containing asbestos that are imported, as well as products 

containing asbestos impurities.  

CAUSE OF ACTION 

(Judicial Review under TSCA) 

98. The allegations set forth in the foregoing paragraphs are incorporated herein by 

reference. 

99. On January 31, 2019, Plaintiff States filed the Petition under Section 21 setting 

forth the facts necessary for EPA to issue regulations under Section 8 to require reporting by 

importers, manufacturers and processors of raw asbestos and asbestos-containing articles.  See 15 

U.S.C. § 2620(b)(1).  

100. EPA denied the Petition on April 30, 2019. 

101. TSCA Section 21 provides a right to judicial review in an appropriate district 

court within 60 days following denial of a petition to initiate rulemaking to require reporting 

under TSCA Section 8. 15 U.S.C. § 2620(b)(4)(A).  

102. TSCA Section 21(b)(4)(A) provides that, “[i]f the Administrator denies a 

petition filed under this section . . . the petitioner may commence a civil action in a district court 

of the United States to compel the Administrator to initiate a rulemaking proceeding as requested 

in the petition. TSCA. 15 U.S.C. § 2620(b)(4)(A).  
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103. By denying the Petition, EPA acted in contravention of TSCA and 

inconsistently with the purposes of the TSCA CDR Regulations, and deprived Plaintiff States, 

and the public generally, including those who would peer and publicly review EPA’s risk 

evaluation of asbestos, of the benefits that would have resulted from the reporting the Petition 

sought about the quantities of raw asbestos and articles containing asbestos that are imported, and 

products containing asbestos impurities.  EPA’s denial of the Petition, therefore, should be set 

aside as arbitrary, capricious, an abuse of discretion and not in accordance with law. 

104. Therefore, the Court should order EPA to initiate rulemaking under TSCA 

Section 8 to require the asbestos reporting requirements requested in the Petition.  

PRAYER FOR RELIEF 

Wherefore, Plaintiff States respectfully request that this Court enter judgment in their favor 

and against Defendants upon their claims, and enter judgment against Defendants:  

1. Declaring that Defendants’ denial of Plaintiffs’ petition was arbitrary, capricious, an 

abuse of discretion, and otherwise not in accordance with law;  

2. Setting aside the Agency’s denial of the Petition; 

3. Ordering Defendants to initiate rulemaking expeditiously to promulgate TSCA 

Section 8 reporting requirements for asbestos as requested in the Petition; 

4. Awarding Plaintiff States their costs, expenses, and reasonable attorneys’ fees; and 

5. Awarding such other relief as the Court deems just and proper. 
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Dated:  June 7, 2021 
 
 
 
FOR THE COMMONWEALTH OF  
MASSACHUSETTS 

  Attorney General MAURA HEALEY  
 
_/S/ I. Andrew Goldberg___________ 
I. ANDREW GOLDBERG 
Assistant Attorney General 
Environmental Protection Division 
Attorney for the Commonwealth of 
Massachusetts, by and through  
Attorney General Maura Healey 
 
 
 
FOR THE STATE OF HAWAII 
Attorney General CLARE E. CONNORS 
 
  /s/ Wade H. Hargrove III 
WADE H. HARGROVE III 
Deputy Attorney General 
Health and Human Services Division 
Hawaii Department of the Attorney General 
465 South King Street, Room 200 
Honolulu, Hawaii 96813 
(808) 586-4070 
Attorney for State of Hawaii, by and through 
Attorney General Clare E. Connors 
 
 
 
FOR THE STATE OF MAINE 

  Attorney General AARON M. FREY 
 
/s/ Katherine Tierney 
KATHERINE TIERNEY  
Assistant Attorney General 
Office of the Attorney General 
6 State House Station  
Augusta, ME 04333-0006 
Tel: (207) 626-8897 
Email: katherine.tierney@maine.gov 
Attorney for State of Maine, by and through 
Attorney General Aaron M. Frey  
 
 
 

 
 
 

Respectfully Submitted,  
 
 
 
FOR THE STATE OF CALIFORNIA 

  Attorney General ROB BONTA 
 
DAVID A. ZONANA 
Supervising Deputy Attorney General 
ELIZABETH B. RUMSEY 
Deputy Attorney General 

_/s/ Megan K. Hey________________ 
MEGAN K. HEY 
Deputy Attorney General 
Attorneys for State of California, by and 
through Attorney General Rob Bonta 
 
 

 
FOR THE STATE OF CONNECTICUT 
Attorney General WILLIAM TONG  
 
_/s/ Matthew I. Levine________ 
MATTHEW I. LEVINE 
Deputy Associate Attorney General 
SCOTT N. KOSCHWITZ 
Assistant Attorney General 
State of Connecticut 
Office of the Attorney General 
165 Capitol Avenue 
Hartford, CT 06106 
(860) 808-5250 
Attorneys for State of Connecticut, by and 
through Attorney General William Tong 
 

 
 
FOR THE STATE OF MARYLAND 
Attorney General BRIAN E. FROSH  
 
  /s/ Steven J. Goldstein 
STEVEN J. GOLDSTEIN 
Special Assistant Attorney General 
(admitted pro hac vice) 
Office of the Attorney General 
200 Saint Paul Place 
Baltimore, MD  21202 
(410) 576-6300 
Attorney for State of Maryland, by and 
through Attorney General Brian E. Frosh  
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FOR THE STATE OF NEW JERSEY 
Attorney General GURBIR S. GREWAL 
 
/s/ Lisa Morelli (by permission) 
LISA MORELLI 

Deputy Attorney General 

Division of Law 

R.J. Hughes Justice Complex  

25 Market Street, P.O. Box 093 

Trenton, NJ 08625 

(609) 376-2708 

lisa.morelli@law.njoag.gov 
Attorneys for State of New Jersey 
 
 
 
FOR THE STATE OF WASHINGTON 
Attorney General ROBERT W. FERGUSON 
 
/s/ Jonathan C. Thompson (by permission) 

JONATHAN C. THOMPSON 

Assistant Attorney General 

(admitted pro hac vice)  

Ecology Division 
Office of the Attorney General 

P.O. Box 40117 

Olympia, WA 98504-0117 

(360) 586-6740 

jonathan.thompson@atg.wa.gov 
Attorney for State of Washington 
 
 
 
FOR THE DISTRICT OF COLUMBIA 
Attorney General KARL A. RACINE 
 
/s/ Robyn R. Bender (by permission) 
ROBYN R. BENDER 
Deputy Attorney General  
Public Advocacy Division  
CATHERINE A. JACKSON 
Chief, Public Integrity Section 
DAVID S. HOFFMANN 
Assistant Attorney General  
(admitted pro hac vice) 
441 Fourth Street N.W., Suite 650 North 
Washington, D.C. 20001 
(202) 442-9889 
david.hoffmann@dc.gov 
Attorneys for the District of Columbia 
 

  FOR THE STATE OF MINNESOTA 
Attorney General KEITH ELLISON  

 
  /s/ Philip Pulitzer                
PHILIP PULITZER 
Assistant Attorney General 
900 Town Square Tower 
445 Minnesota Street, Suite 900 
St. Paul, Minnesota 55101-2127 
(651) 757-1244 
Attorney for State of Minnesota, by and 
through Attorney General Keith Ellison 

 
 
 
FOR THE STATE OF OREGON 
Attorney General ELLEN F. ROSENBLUM 
 
/s/  Paul Garrahan_________________ 
PAUL GARRAHAN 
Attorney-in-Charge 
STEVE NOVICK 
Special Assistant Attorney General  
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street, N.E. 
Salem, Oregon  97301-4096  
(503) 947-4342 
paul.garrahan@doj.state.or.us 
steve.novick@doj.state.or.us  
Attorneys for State of Oregon, by and 
through Attorney General Ellen Rosenblum  
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing was served by Notice of 

Electronic Filing this 7th day of June 2021, upon all ECF registered counsel of record in each of 

the above-captioned cases using the Court’s CM/ECF system. 

  

  

  

 

 s/ I. Andrew Goldberg                               

For the Plaintiff States 
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