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Re: Green Guides Review, Matter No. P954501
Dear Chair Khan:

The undersigned State Attorneys General (collectively “States”) respectfully submit these
comments in connection with the Federal Trade Commission’s decennial regulatory review of
the FTC’s Guides for the Use of Environmental Marketing Claims (“Green Guides” or
“Guides™).!

The FTC first issued the Green Guides in 1992 (57 Fed. Reg. 36,363 (Aug. 13, 1992)), driven in
part by recommendations from a Task Force of various state Attorneys General. In a pair of
“Green Reports” issued in 1990 and 1991, the Task Force noted the need for “uniform national
standards for environmental advertising” and proposed “federal definitions” for terms such as
“compostable,” “degradable,” and “recyclable.””

The stated purpose of the Green Guides is to “help marketers avoid deceptive environmental
claims under Section 5 of the Federal Trade Commission Act (FTCA), 15 U.S.C. 45.* The
Guides have come to play an important role in establishing the bounds of such claims. Indeed, as
our States endeavor to address critical environmental issues—climate change, the pollution of
our air and water, emerging contaminants, and solid waste disposal, among so many others—the
value of baseline standards for evaluating whether environmental marketing or promotional

187 Fed. Reg. 77,766 (Dec. 20, 2022).

2 THE GREEN REPORT: FINDINGS AND PRELIMINARY RECOMMENDATIONS FOR RESPONSIBLE
ENVIRONMENTAL ADVERTISING (1990), https://p2infohouse.org/ret/24/23677.pdf; THE GREEN
REPORT II: RECOMMENDATIONS FOR RESPONSIBLE ENVIRONMENTAL ADVERTISING Vi (1991)
(hereinafter, “Green Report II”). (This report, and other documents where indicated below, are
submitted herewith for inclusion in the record.)

3F.T.C., The Green Guides, Statement of Basis and Purpose 1 (Oct. 1, 2012),
https://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-issues-revised-green-
guides/greenguidesstatement.pdf [hereinafter FTC Statement].
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claims are deceptive and thus potentially unlawful under consumer protection laws cannot be
overstated. Our efforts are wholly undermined by such unscrupulous environmental marketing.

Further, as detailed below, many of our States have incorporated the Green Guides by reference
into various state laws, and in several instances, courts have looked to the Green Guides in legal
actions attempting to hold manufacturers accountable for deceiving consumers into purchasing
“green” products they would not have otherwise purchased. It is well documented that many
consumers actively look to purchase environmentally friendly products.* The States thus have a
significant interest in ensuring the Green Guides provide clear guidance on the meaning of
environmental marketing claims—for the benefit of our consumers, who may never read the
Green Guides themselves.

The States specifically wish to comment on the following topics and claims:

Part A: General Issues and Principles
Part B: Specific Claims:
1. Carbon Offsets, § 260.5
Other Climate Change-Related Claims, § 260.5
Compostable Claims, § 260.7
Recyclable Claims, § 260.12
Renewable Energy Claims, § 260.15

Pl o

The fact that the States are not commenting on other aspects of the Green Guides should not be
taken as satisfaction with the status quo. In general, we support any revisions to the Green
Guides that serve to (1) clarify and strengthen the standards for all environmental marketing
claims addressed by the Green Guides, and (2) expand the scope of the guidance, both by
addressing other specific claims and also by strengthening the general principles, to ensure
coverage of any marketing claim that seeks to induce consumers by promising that a product will
do less harm to, or even benefit, the environment.

1

4 See, e. g., ECONOMIST INTELLIGENCE UNIT, AN ECO-WAKENING: MEASURING GLOBAL
AWARENESS, ENGAGEMENT AND ACTION FOR NATURE 22 (2020),
https://impact.economist.com/perspectives/sites/default/files/an_ecowakening_measuring_aware
ness_engagement_and action_for nature final may 18 2021.pdf (“The popularity of Google
searches for sustainable goods increased by 71% between 2016 and 2020.”).
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A. GENERAL ISSUES AND PRINCIPLES

In this part, we address some of the “General Issues” that the FTC identified in its request for
comments and also a few of the “General Principles” in the existing Guides.

General Issues
Question No. 1: Is there a continuing need for the Guides? Why or why not?

The States strongly support maintaining and strengthening the Green Guides, consistent with
these comments. The Green Guides are an important tool in public and private efforts to address
critical environmental issues by helping to ensure that consumers are not misled in making
purchasing decisions on the basis of the environmental benefits of those products and services.
We thus urge the FTC to revise the Green Guides as necessary to clarify and strengthen the
standards set forth therein.

All 50 states and the District of Columbia have laws prohibiting unfair or deceptive practices,
which public enforcers and private plaintiffs alike have used to hold marketers accountable for
“greenwashing” their products with unsubstantiated claims of environmental benefits. Several
states also have laws that specifically regulate environmental marketing claims, and 36 states,
including most of the undersigned, either directly incorporate the Green Guides into state law by
reference, or otherwise reference the standards set forth in the Green Guides in some way.
According to data provided by a recent report, those references fall into one of four categories:
1. Laws that directly incorporate the standards set forth in the Green Guides as the legal
standard for lawfully making certain marketing claims.® (13 states/territories)

> CONNOR J. FRASER, STATE ENERGY & ENV’T IMPACT CTR., N.Y.U., WHAT’S IN A LABEL? THE
FTC’s GREEN GUIDES IN CONTEXT 4-5 (2023), https://stateimpactcenter.org/files/Whats-in-a-
Label-The-FTC-Green-Guides-Issue-Brief.pdf (submitted herewith).

6 See, e.g., CAL. BUS. & PROF. CODE § 17580.5(a) (West 2023) (prohibiting any “untruthful,
deceptive, or misleading environmental marketing claim,” which is defined to include any claim
contained in the Green Guides); CAL. PUB. RES. CODE § 42281(a)(6) (West 2023) (providing that
if a producer of reusable grocery bags claims that the bag is “recyclable,” such claim must
“[cJompl[y] with [the Green Guides] related to recyclable claims.”); N.Y. Comp. CODES R. &
REGS. tit. 6, § 368-1.3(a) (2022) (““A person may only use the term ‘recyclable’ on a product or
package that is in conformance” with the Green Guides.); ALA. CODE § 22-27A-1 (2021) (“No
person shall distribute, sell, or offer for sale any rigid plastic container, including a plastic
beverage container, labeled ‘degradable,” ‘biodegradable,” ‘compostable,’ or any other word
suggesting the container will biodegrade, unless it [complies with the Green Guides]. . . .”).
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2. Laws providing that the FTC’s interpretation of Section 5 of the FTCA should guide or
govern how courts construe a particular consumer protection law. These laws essentially
treat the Green Guides as persuasive authority.” (27 states/territories)

3. Laws that incorporate the FTC’s Section 5 regulations or guidance as the “floor” for state
regulations.® (12 states/territories)

4. Laws that reference the FTC’s rules, regulations, and guidance under FTCA Section 5
(which includes the Green Guides) as the standard that would provide a defense against
state consumer protection claims.? (14 states/territories)

The Green Guides thus often serve as either a legal standard for determining liability under state
law or a persuasive metric for evaluating whether a claim is otherwise objectively “deceptive” or
unfair under state law. Thus, the Green Guides play an important role in efforts to inform
consumers about the environmental attributes of the products and services they purchase and to
protect them from being deceived into making purchases that do not align with their purchasing
goals.

The FTC can take action under Section 5 of the FTCA to prosecute unfair or deceptive marketing
practices, which may be established where a marketer makes an environmental claim that is
inconsistent with the Guides.'® States are also taking up the charge: For example, in a matter
detailed below (see infra Section B.5), the Massachusetts Attorney General relied on § 260.15(b)
of the Green Guides to contend that a natural gas distributor’s claim that its gas was “renewable”
constituted unfair and deceptive marketing practices under the Massachusetts consumer
protection laws. In a similar matter pending in California, a company sought to induce
consumption of its product—or at least assuage educated consumers’ concerns that the product
was harmful—by claiming that the product was “renewable.” Relying on the Green Guides’
criteria to evaluate the claim, the California Attorney General determined that the company’s
claims were unlawful under state law (which incorporated the Green Guides by reference). The
company stopped making the claim, and consumers will no longer be induced by a misleading
claim to purchase the product.

7 See, e.g., MASS. GEN. LAWS ch. 93A, § 2(b) (2023) (in applying specified laws, “the courts will
be guided by the interpretations given by the Federal Trade Commission and the Federal Courts
to section 5(a)(1) of the Federal Trade Commission Act (15 U.S.C. 45(a)(1))”’); CONN. GEN.
STAT. ANN. § 42-110b(b) (West 2023).

8 See, e.g., FLA. STAT. ANN. §§ 501.201, 501.205 (West 2023) (“All substantive rules
promulgated under this part [of the Florida’s Deceptive and Unfair Trade Practices Act] must not
be inconsistent with the rules, regulations, and decisions of the Federal Trade Commission and
the federal courts in interpreting the provisions of [FTCA Section 5].”).

? See, e.g., CAL. BUS. & PROF. CODE § 17580.5 (West 2023) (“It shall be a defense to any suit or
complaint brought under this section that the person’s environmental marketing claims conform
to the standards or are consistent with the examples contained in the [Green Guides]”.).

10 Cases listed at https://www.ftc.gov/news-events/topics/truth-advertising/green-guides.
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In another matter, relying on both the Green Guides and state law, the Connecticut Attorney

General sued Reynolds Consumer Products, Inc. in July 2022, alleging the company falsely and
deceptively marketed Hefty “Recycling Bags” as recyclable despite full knowledge that the bags

are incompatible with recycling facilities in Connecticut.!! Addressing a similar issue in a

pending investigation, the California Attorney General cited the Green Guides in letters sent to
several manufacturers of reusable plastic grocery bags in November 2022, demanding that they
substantiate their claims that the bags they offer for sale are “recyclable in the state,” as required

by state law.!?

Private consumer litigants have also endeavored to hold marketers accountable for deceptive

marketing claims under state consumer protection laws. As illustrated by the following cases, the

Green Guides often come into play, with varying results:

o Bush v. Rust-Oleum Corp.: Plaintiff alleged that the labeling of cleaning products as “non-

toxic” and “earth friendly” was misleading due to the fact that the products can cause
harm to humans, animals, and the environment, in violation of California consumer-

protection laws.'? Plaintiff cited the Green Guides, which state that, “[a] non-toxic claim
likely conveys that a product, package, or service is non-toxic both for humans and for the

environment generally,” and “Non-toxic claims should be clearly and prominently
qualified to the extent necessary to avoid deception.”'* The court denied Defendant’s
motion to dismiss, reasoning that the Plaintiff plausibly pleaded that a reasonable
consumer is likely to be deceived by the labels.'

White v. Kroger Co.: Plaintiff alleged that sunscreen products were misleadingly labeled
as “reef friendly” due to the fact that they contain ingredients with the potential to damage
reefs.!® The court reasoned that the Green Guides, along with California statute Cal. Bus.
& Prof. Code § 17580.5, which essentially codifies the Green Guides, undermine
Defendant’s argument that the claims should be dismissed as “mere puffery.”!” While the
Green Guides do not specifically discuss the term “reef friendly,” the court highlighted
that the Guides state, “[u]nqualified general environmental benefit claims ... likely convey
that the product ... has specific and far-reaching environmental benefits and may convey

' State of Connecticut v. Reynolds Consumer Prods., Inc., No. HHD-CV22-6156769-S (July 12,

2022) (complaint submitted herewith).
12 See, e.g., Letter from Cal. Att’y Gen. Rob Bonta to Michael Mettler, CEO of Papier-Mettler
(Nov. 2, 2022) (submitted herewith).

13 Bush v. Rust-Oleum Corp., No. 20-CV-03268-LB, 2021 WL 24842 (N.D. Cal. Jan. 4, 2021).

14 1d. at *2.
15 Id. at *6.
'* White v. Kroger Co., No. 21-CV-08004-RS, 2022 WL 888657 (N.D. Cal. Mar. 25, 2022).
71d. at *2.
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that the item ... has no negative environmental impact.”'® It goes on to list the term “eco-
friendly” as an example.'” The court reasoned that while the Guides and the statute do not
create a private cause of action, they show that terms such as “reef friendly” should not be
dismissed as mere puffery.?’ The court therefore denied Defendant’s motion to dismiss.?!

e Swartz v. Coca-Cola Co.: Plaintiffs alleged it was misleading to claim that Coca-Cola’s
plastic bottles were “100% recyclable” when, in fact, most bottles are not recycled.?* In
granting defendant’s motion to dismiss, the court found that Plaintiffs’ interpretation of
“recyclable” as “guarantee[ing]” the bottle would be recycled was inconsistent with the
Green Guides.?® The court stated, “whether a product is properly labeled ‘recyclable’
under the Green Guides depends on whether it is comprised of materials that can be
recycled by existing recycling programs—not, as plaintiffs say, on whether the product is
converted into reusable material.”** Ultimately, the court concluded it was not deceptive
for Coca-Cola to market the bottle as “recyclable” so long as the bottle (together with its
cap and label) was capable of being recycled.?® For reasons set forth below, we disagree
with this analysis, but the case nonetheless exemplifies the role the Green Guides play in
public and private efforts to ensure that environmental marketing statements are aligned
with consumer expectations. Following the court’s order granting Defendant’s motion to
dismiss, Plaintiffs filed an amended complaint on December 9, 2022. A motion to dismiss
was heard March 9, 2023; the court’s ruling on that motion is pending.

Question No. 2: What benefits have the Guides provided to consumers? What evidence
supports the asserted benefits?

By reflecting what consumers think common environmental marketing claims mean, the
standards set forth in the Green Guides ensure that marketers do not deceive or mislead the
public when they apply those claims to products and services that do not meet those standards.
As a result, consumers can have some degree of confidence that a claim means what they think it
means, and make their decision whether to purchase the product accordingly. Stated otherwise,
the Green Guides inform application of consumer protection laws, which—as the term implies—

8 1d., citing 16 C.F.R. § 260.4(b) (2022).

19 1d.

20 1d. at *2.

2L 1d. at *3.

22 Swartz v. Coca-Cola Co., No. 21-CV-04643-JD, 2022 WL 17881771 (N.D. Cal. Nov. 18,
2022).

B Id. at *1-2.

24 Id. at *2.

3 1d.
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are designed to protect consumers. This is true regardless of the fact that most consumers have
never heard of the Green Guides, and as one court dismissively noted, few will ever read them.?¢

Question No. 13(b): To what extent have the Guides reduced marketers’ uncertainty about
which claims might lead to FTC law enforcement actions? Please provide any supporting
evidence. Does this evidence indicate the Guides should be modified? If so, why, and how?
If not, why not?

Question No. 17: Do the Guides overlap or conflict with other federal, state, or local laws or
regulations? If so, how?

The following comment touches on both of those questions in part:

As the Green Guides already note, the standards set forth therein do not “preempt federal, state,
or local laws.”?” That provision further states that “[c]Jompliance with those laws, however, will
not necessarily preclude Commission law enforcement action under the FTC Act.”?® We believe
it is imperative that the Guides continue to emphasize, in this and other ways, that the standards
set forth in the Guides are a floor, not a ceiling, and that marketers must comply with more
rigorous standards where those standards apply.

Separate but related, it is important that the Guides also make clear that compliance with the
Guides is not a “safe harbor” from liability under those more rigorous standards, or from liability
for deception generally. The FTC should make clear that it retains its authority under Section 5
of the FTCA to impose liability for environmental marketing claims that are false or misleading
under the circumstances, even where those claims are made in accordance with the Guides or an
example therein.

General Principles

We urge the FTC to modify the “General Principles” of the Green Guides to better serve the
Guides’ purpose. The General Principles should set a clearer baseline for all environmental
marketing claims, currently defined as “claims about the environmental attributes of a product,
package, or service in connection with the marketing, offering for sale, or sale of such item or

26 See Curtis v. 7-Eleven, Inc., No. 21-CV-6079, 2022 WL 4182384, at *16 (N.D. IIl. Sept. 13,
2022) (“It is not clear how useful those Green Guides are when evaluating the views of a
reasonable consumer at a convenience store. Your average consumer at 7-Eleven probably
doesn't have the FTC’s policy statements at his or her fingertips when picking up a bag of foam
plates for the backyard BBQ.”).

2716 C.F.R. § 260.1(b) (2023) (“Purpose, Scope, and Structure of the Guides™).

®1d.
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service to individuals.”* This includes environmental marketing claims that are specifically
addressed by the Guides, such as those discussed below in Section B, and all other claims
purporting environmental benefits.

As a general principle to discourage “overstating” an environmental attribute, the Green Guides
instruct that “[m]arketers should not state or imply environmental benefits if the benefits are
negligible.” 16 C.F.R. § 260.3(c). Taking this principle a step further, the Guides should
expressly state that any environmental marketing claim must be underwritten or supported by an
actual or demonstrable environmental benefit relevant to [or consistent with] the claim to avoid
being deceptive. (The clause “relevant to the claim” is important for when the product might
have multiple environmental benefits.)

Such an express threshold principle would not only provide guidance for environmental
marketing claims that are not specifically addressed by the Guides, but would also help to clarify
the meaning of claims that are. For example, despite FTC’s clear intention to the contrary, a few
courts have agreed with marketers that “recyclable” means only that the item is technically
capable of being recycled, regardless of whether a consumer can actually cause the item to be
recycled as a practical matter.>* By making explicit that any environmental marketing claim must
be underwritten by an actual environmental benefit, the Green Guides would foreclose such
conclusions; when an item that is technically capable of being recycled is not actually recycled—
even if the consumer properly disposes of it—that item has no environmental benefit over a
similar item made with non-recyclable material.

In keeping with that general principle, below we propose ways in which the Green Guides should
be revised to ensure that certain environmental marketing claims are more reliably underwritten
by actual environmental benefits relative to products and services that do not make such claims.

B. SPECIFIC CLAIMS

Here, we focus on several environmental marketing claims specifically addressed in the Green
Guides that are central to our States’ work to address pressing environmental issues such as
climate change and solid waste management. Those claims include (1) carbon offsets, (2) other

2 Id. at § 260.1(c).

30 See, e.g., Curtis v. 7-Eleven, Inc., 2022 WL 4182384 at *12 (“The plain meaning of that term
is straightforward. ‘Recyclable’ simply means ‘capable of being recycled.””); Duchimaza v.
Niagara Bottling, LLC, No. 21 Civ. 64342022, 2022 WL 3139898, at *9 (S.D.N.Y. Aug. 5,
2022); Swartz v. Coca-Cola Co., No. 21-CV-04643-JD, 2022 WL 17881771, at *1 (N.D. Cal.
Nov. 18, 2022) (“In everyday usage, ‘recyclable’ is an adjective that means capable of being
recycled (e.g., ‘the plate is made of recyclable paper’), or a noun that denominates an object that
can be recycled (e.g., ‘the students raised funds by selling recyclables to disposal facilities’). It
does not mean a promise that an object will actually be recycled, as plaintiffs would have it.”).
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climate change-related claims, (3) compostable claims, (4) recyclable claims, and (5) renewable
energy claims.

With respect to other claims on which we are not submitting comments, and consistent with the
general principle articulated above, we encourage the FTC to consider how the standards for
each environmental marketing claim could be clarified and strengthened to better ensure it is
supported by an actual environmental benefit so that consumers are not misled about the
environmental attributes of goods and services in the marketplace.

1. Carbon Offsets, § 260.5

Carbon offsets have become an attractive tool for polluters to address the impact of their
greenhouse gas (“GHG”) emissions on climate change. Many companies have decided to meet
their sustainability goals by purchasing carbon offsets or carbon credits, which represent a
reduction in GHG emissions or removal of GHGs from the atmosphere that balances out some or
all of the GHG emissions produced by the purchasing companies.>' However, the voluntary
carbon offset market has been losing credibility, because of concerns with the validity of the
GHG emission reductions that the offsets represent.>? Furthermore, the general public appears to

! While either reducing GHG emissions elsewhere or removing GHGs from the atmosphere
(e.g., through carbon capture and sequestration or direct air capture) can result in a valid carbon
offset or carbon credit, for simplicity this comment means both GHG emission reductions and
GHG removals when referring to “GHG emission reductions.” Furthermore, the voluntary
carbon offset market and carbon offsets therein, as discussed in this comment, do not include or
refer to the compliance carbon offset market, such as California’s Compliance Offsets Program.
The Compliance Offsets Program contains rigorous requirements to ensure that the emission
reductions behind its offset credits are real, permanent, quantifiable, verifiable, enforceable, and
additional.

32 Patrick Greenfield, As Carbon Offsetting Faces ‘Credibility Revolution’, Shoppers Should Be
Wary, GUARDIAN (Mar. 10, 2023), https://www.theguardian.com/environment/2023/mar/10/as-
carbon-offsetting-faces-credibility-revolution-shoppers-should-be-wary; Patrick Greenfield,
Biggest Carbon Credit Certifier To Replace Its Rainforest Offsets Scheme, GUARDIAN (Mar. 10,
2023), https://www.theguardian.com/environment/2023/mar/10/biggest-carbon-credit-certifier-
replace-rainforest-offsets-scheme-verra-aoe; and Patrick Greenfield, Revealed: More Than 90%
of Rainforest Carbon Offsets by Biggest Certifier Are Worthless, Analysis Shows, GUARDIAN
(Jan. 18, 2023), https://www.theguardian.com/environment/2023/jan/18/revealed-forest-carbon-
offsets-biggest-provider-worthless-verra-aoe (submitted herewith). See also WORLD ECON. F.,
THE VOLUNTARY CARBON MARKET: CLIMATE FINANCE AT AN INFLECTION POINT 6-8 (2023),
https://www3.weforum.org/docs/ WEF_The Voluntary Carbon_Market 2023.pdf (submitted
herewith). See also ADVERT. STANDARDS AUTH., ENVIRONMENTAL CLAIMS IN ADVERTISING 21-
22 (2022), https://www.asa.org.uk/static/6830187f-cc56-4433-b53a4ab0fa8770fc/CCE-
Consumer-Understanding-Research-2022Final-090922.pdf (submitted herewith); and New
Research into Understanding of Environmental Claims, ASA NEWS (Oct. 20, 2022),

9
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have grown skeptical about carbon offset marketing claims and tends to believe that unqualified
carbon offset claims are inherently misleading.*

This “crisis in confidence” in carbon offsets is concerning. Voluntary offsets can be a valuable
tool in addressing climate change, if the offset programs use reliable standards that ensure the
offsets represent the environmental benefit that consumers expect: a reduction in GHG emissions
that is additional to any reduction that would likely have occurred without the purchase of the
offset. We urge the FTC to make revisions to the Green Guides necessary to ensure that any
carbon offset claim is underwritten by this environmental benefit of additionality and thus meets
consumers’ reasonable expectations.

The current guidance in the Guides is too narrow to protect consumers’ expectations of
additionality, because it requires marketers to pass only the regulatory additionality test. We
request that the FTC revise the guidance to include other factors necessary to ensure the
additionality of carbon offsets. We also urge the FTC to expressly put the onus on marketers
making carbon offset claims to substantiate (or readily be able to substantiate) that the GHG
emission reductions associated with the offsets are indeed additional. At present, there is no such
guarantee.

Consumers reasonably expect that carbon offsets represent actual reductions in emissions of
greenhouse gases.

Consumers do not necessarily have a sophisticated understanding of the complicated and
technical nature of the carbon offset market.>* However, consumers reasonably do expect that
carbon offsets represent actual, additional GHG emission reductions. Indeed, the whole purpose
of purchasing carbon offsets and offset credits is that consumers can “offset” their own GHG
emissions by effecting reductions in GHG emissions elsewhere,* and consumers are willing to

https://www.asa.org.uk/news/new-research-into-understanding-of-environmental-claims.html
(submitted herewith).

33 MARTIN SCHALKWIIK, KANTAR PUBLIC, CO2 OFFSET CLAIMS: CONSUMER SURVEY 12 (Jul.,
2022), https://www.acm.nl/system/files/documents/acm-publishes-behavioral-research-into-co2-
compensation-when-purchasing-airline-tickets.pdf (submitted herewith); see also Saskia
Bierling, ACM: Consumers Find Claims Regarding Carbon Offset Unclear, NETH. AUTH. FOR
CONSUMERS & MKTS. (Oct. 13, 2022), https://www.acm.nl/en/publications/acm-consumers-find-
claims-regarding-carbon-offset-unclear.

¥ FTC Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. 63,552, 63,554-55,
63,595-96 (proposed Oct. 15, 2010); see also SCHALKWIK, supra note 33, at 6-9.

3 FTC Statement at 59-60.
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do s0.3® “When consumers purchase carbon offsets, they expect that they are supporting a
reduction in greenhouse gas emissions.”’

Additionality is necessary for a Carbon Offset claim to be valid.

A carbon offset claim is only valid when the GHG emission reductions associated with the offset
are induced by the financial incentive that the offset provides rather than through any legal
requirement or usual practice. If this financial incentive cannot be shown to be responsible for
the reduction in GHG emissions, then the offset is invalid and the offset claim is deceptive.

For example, a producer that is developing a new project that is forecast to emit 100 tons of
carbon dioxide over the life of the project wishes to balance out those emissions by purchasing
carbon offsets. The producer wants to limit the increase of carbon dioxide in the atmosphere
attributable to the project to 10 tons, so the producer buys carbon offsets representing the
reduction of 90 tons of carbon dioxide in the atmosphere over the life of the project. The revenue
from the purchase of the offsets is transferred to a landowner whose forestland will reduce
carbon dioxide in the atmosphere by 90 tons over the life of the project, if no timber harvests
occur. For those offsets to be valid, the revenue generated from the purchase of the offsets must
contribute to the landowner’s forgoing timber harvests over the life of the project. If the
landowner had already committed to not harvesting timber over that period of time, the offsets
would be invalid, because the financial incentive created by the offsets sale would have no
verifiable effect on the amount of carbon dioxide in the atmosphere. In other words, during the
life of the project, nothing with the forestland would be different and no GHG reductions
associated with the forestland’s existence would exceed the reductions that would have already
occurred without the offset sale. Business as usual would prevail, regardless of the producer’s
purchase of the offsets.

When the financial incentive from an offset induces little or no change in GHG emissions or
emission reductions, the status quo remains and nothing actually gets offset. A valid carbon
offset must represent actual GHG emission reductions that are additional to those that would
already reasonably be expected to occur. A carbon offset that does not have this additionality is
not really an offset, and carbon offset claims not backed by additionality are per se deceptive.

3¢ Rainer Romero-Canyas, Study: Consumers Willing To Pay Carbon Offsets for Air Travel,
ENV’T DEF. FUND (Sept. 25, 2019), https://blogs.edf.org/climate411/2019/09/25/study-
consumers-willing-to-pay-carbon-offsets-for-air-travel/.

7FTC Guides, 75 Fed. Reg. at 63,597.
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The Green Guides presently require only limited additionality.

When the FTC added § 260.5 on carbon offset claims to the Guides in 2012, the FTC intended
the section’s guidance to be limited largely because of the complex and evolving nature of
carbon offsets and the carbon offset market.>® In the first iteration of § 260.5, the FTC provided
at least some protection of consumers’ reasonable expectation that the purchase of carbon offsets
should result in additional GHG emission reductions:

(c) It is deceptive to claim, directly or by implication, that a carbon offset
represents an emission reduction if the reduction, or the activity that caused the
reduction, was required by law.

The FTC also provided the main principle justifying this guidance on regulatory additionality:

The record indicates that deception is likely because consumers expect their
purchase to generate emission reductions that would not necessarily occur
otherwise.>

The latter principle is not unique to the issue of regulatory additionality, but regulatory
additionality is all the Green Guides presently require. As a result, a marketer can make a carbon
offset claim that is facially compliant with § 260.5 (e.g., meets regulatory additionality) but
ultimately deceptive to consumers, because the offset sold might not actually result in GHG
emission reductions that are additional to reductions that would have occurred without the
consumer’s purchase of the offset. Such an offset fails to deliver the environmental benefit
consumers expect. Consumers believe that their purchase of carbon offsets should “make a
difference,” which “means that [GHG emission reductions associated with offsets are]| additional
to what would have happened otherwise,”*” and not just because the offset was not required by
law. The FTC should act on its own recognition of the necessity of additionality to carbon offset
claims and expand § 260.5 to require additionality more broadly.

The onus should be on marketers to ensure their carbon offset claims are backed by
additionality.

Recent consumer perception data suggests that consumers find unqualified carbon offset
marketing claims untrustworthy.*' Essentially, consumers suspect that companies that make

¥ FTC Statement at 70.

* FTC Statement at 74.

* FTC Statement at 74, n. 251 (quoting Ed Holt, Carbon Offsets Workshop Transcript at 165)
(emphasis added).

* SCHALKWIIK, supra note 33, at 10, 12.
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carbon offset claims, without further proof of emissions reductions, are not actually benefitting
the environment and are instead, in typical greenwashing fashion, financially benefitting
themselves by only appearing to care about their impact on the environment.*> Consumers want
details backing any carbon offset claim so they can know how their carbon offset purchases
reduce GHG emissions and thus “make a difference.”*

In addition to clarifying and expanding the scope of “additionality,” the FTC can address this
perception issue by requiring marketers to substantiate their carbon offset claims. In 2012, the
FTC declined to issue more specific guidance on additionality, because it found that tests to
ensure additionality were uncertain and unreliable.** There are still some concerns over some
additionality methodologies in the voluntary market. But given the necessity of additionality for
the validity of all carbon offsets and for carbon offset claims to not be misleading, the FTC must
require marketers to ensure their offset claims are backed by additionality.

Established carbon offset programs exist for marketers to generate independently verified carbon
offsets for sale, and these programs typically employ widely recognized additionality tests.*
These programs are available to all marketers of carbon offsets and provide transparent
substantiation of additionality. Therefore, a requirement for substantiation of additionality would
not be unfair or impracticable, because while some potentially unreliable offset methodologies
exist, marketers can assess and choose a method that more reliably substantiates the offsets’
additionality.

Ultimately, the onus should be on marketers to ensure their offsets have additionality before
making their offset claims to consumers, as they are far better positioned than a consumer to
verify the claim. By requiring marketers to ensure additionality, the FTC would not be engaging
in environmental policy making,*® because the FTC would not be directing marketers to select
any one program or methodology and would not be setting technical standards within the
environmental field. The FTC would merely be holding marketers to account for the
additionality that is necessary to make valid carbon offset claims. If a marketer cannot ensure
additionality through any available means of substantiation, then that marketer should not be
permitted to make a carbon offset claim to consumers.

21d. at 12.

® FTC Statement at 74, n. 251; SCHALKWIIK, supra note 33, at 13; see also ADVERT. STANDARDS
AUTH., supra note 32.

* FTC Guides, 75 Fed. Reg. at 63,594-95, 63,597; FTC Statement at 61, 70-71, 73-74.

> See GREENHOUSE GAS MGMT. INST., Carbon Offset Programs,
https://www.offsetguide.org/understanding-carbon-offsets/carbon-offset-programs/.

% See FTC Guides, 75 Fed. Reg. at 63,597. “Because the Commission does not set
environmental standards or policy, establishing a specific additionality test or tests appears to be
outside of the FTC’s purview.” Id. However, the FTC has a “responsibility to ensure that
consumers are not misled” by carbon offset claims not backed with additionality. /d.
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Proposed Revisions to § 260.5

Below, we propose specific changes, in redline, to the existing language of § 260.5, to address
the issues identified above. We also suggest adding two examples to illustrate for marketers how
the revised language would operate.

(c) It is deceptive to claim, directly or by implication, that a carbon offset represents an emission
reduction if the reduction, or the activity that caused the reduction, was required by law or
would otherwise have occurred under business-as-usual.

(1) For the purposes of this section, “business-as-usual” means the set of conditions or
activities reasonably expected to occur in normal course, absent any financial
incentives provided by offsets, taking into account current economic and
technological trends.

(2) To avoid deception, a marketer of a carbon offset claim must have substantiation of
the marketer’s compliance with (¢) and (c)(1) above.

Example 3: The Lorax Foundation has planted 100 trees a year since 1995. In 2023, The Lorax
Foundation seeks to sell a “carbon offset” representing the carbon reduction value of the 100
trees it was scheduled to plant that year. This is deceptive. The Lorax Foundation would need to
plant trees in addition to the 100 trees it was already going to plant for the year for the
Foundation to be able to sell a valid carbon offset.

Example 4: An energy company plans to develop a solar power project that would be able to
generate power at a lower cost than producing the equivalent energy with GHG-emitting fossil
fuels. The company also receives revenue from carbon offsets, which it uses to help finance
building the project’s infrastructure and procuring transmission contracts for the generated solar
energy. At the time the offsets are sold, the company plans to have the project up and running
within a year. Even though the difference in cost of energy production provides the company
with substantial financial incentive to develop the solar power project, because the revenue from
the offsets sale is a factor in the company’s development of the project, the marketing of the
offsets is not deceptive. The offsets are responsible in part for the reduction in GHG emissions
compared to producing the equivalent energy with fossil fuels, and because the project’s
infrastructure and transmission contracts are not already completely financed, the offsets have

additionality.

If the company has already completely secured funding for the development and operation of the
project, and a marketer bases its sale of offsets on the claim that the revenue will support the
development of the project, then that marketer has made a deceptive claim. The offsets do not
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have additionality, because the GHG emission reductions associated with the project are already
reasonably expected to occur without the offset sales.

2. Other Climate Change-Related Claims, § 260.5

The FTC also solicited comments regarding the Green Guides’ treatment of various other terms
that convey carbon neutrality, including “net zero,” “carbon neutral,” “low carbon,” and “carbon
negative.”*’ Even though the FTC recognized in 2012 that, in many instances, marketers may be
improperly claiming something akin to a carbon offset by touting either a specific product or
their entire operation as carbon neutral, the FTC declined to provide definitions for such carbon-
related terms, based at least partially on a concern that doing so would exceed its authority and
result in environmental policy-making.*® Given the marked increase in such claims in the last
decade and the potential for consumer deception associated with such claims,* the States urge
the FTC to include in the Green Guides guidance to marketers regarding the use of terms
intended to neutralize the climate change impact of a product or its production or an entire
company or operation.

Consumers expect that carbon neutrality claims are tied to valid carbon emission reductions.

While not all consumers have a thorough understanding of carbon offsets and the carbon offset
market, most consumers still reasonably expect that purchases of carbon offsets will result in
emission reductions.’® As the FTC recognized in 2012, businesses increasingly purchase offsets
to balance the emissions associated with the production, sale, or use of their products and
services, and often tout these offsets in advertisements that their products and services are
“carbon neutral,” “net zero,” or “carbon negative” or otherwise have a neutral or positive impact
on the environment.”!

Studies show that the majority of people do not understand the scope of such claims; indeed, at
least one study concluded that only three out of 100 participants understood the scope of a
“carbon neutral” claim.’? Other studies have shown that many consumers expect that a product

4787 Fed. Reg. 77,768 (Dec. 20, 2022).

“8 FTC Statement at 60.

4 See generally THOMAS DAY ET AL., NEW CLIMATE INSTITUTE, CORPORATE CLIMATE
RESPONSIBILITY MONITOR 2022: ASSESSING THE TRANSPARENCY AND INTEGRITY OF COMPANIES’
EMISSION REDUCTION AND NET-ZERO TARGETS (2022),
https://newclimate.org/sites/default/files/2022-
06/CorporateClimateResponsibilityMonitor2022.pdf.

30 See, e.g., FTC Statement at 62, n. 209; see also supra notes 32-37.

S FTC Statement at 60.

52 See Soren Amelang, “Climate Neutral” Product Labels Mislead Vast Majority of Consumers,
CLEAN ENERGY WIRE (Sep. 26, 2022), https://www.cleanenergywire.org/news/climate-neutral-
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so labeled was produced in a way that is less harmful to the environment or takes environmental
protection into account, when the reality is that a “carbon neutral” label simply means that the
producer calculated emissions and bought enough worldwide offsets to balance the impact of
those emissions.>® In addition, the scope of a “carbon neutral” claim often is unclear, and
reasonable consumers may assume that such a claim applies to the entire production and supply
chain of a product, or to a company’s entire operation.’* Moreover, as noted in the States’
comments above, consumers often assume that a carbon offset credit includes an additionality
component when the opposite may be true.>® Despite these disparities between carbon neutrality
claims and consumer perception, the number of retail products and services labeled as having a
neutral, positive, or minimal climate impact is increasing rapidly.>®

product-labels-mislead-vast-majority-consumers-survey (citing consumer study conducted in
Germany, found at https://www.verbraucherzentrale.nrw/pressemeldungen/presse-
nrw/klimaneutrale-produkte-89-prozent-fuer-klare-regeln-und-geprueftes-siegel-77472)
(submitted herewith).

53 See ADVERT STANDARDS AUTH., supra note 32, at 11-18. Indeed, litigation relating to the
veracity and accuracy of carbon neutrality claims is on the rise in many other countries, such as
the Netherlands and Sweden. See, e.g., Isabel Sutton, Company Climate Claims in Court:
Pending Cases Will Shape Future of “Net Zero” Pledges, CLEAN ENERGY WIRE (Sept. 23,
2022), https://www.cleanenergywire.org/factsheets/company-climate-claims-court-pending-
cases-will-shape-future-net-zero-pledges; Isabel Sutton, Climate Pledges Put Companies in
Crosshairs of Consumer Litigation, CLEAN ENERGY WIRE (Nov. 3, 2022),
https://www.cleanenergywire.org/news/climate-pledges-put-companies-crosshairs-consumer-
litigation. In addition, the United Kingdom Climate Change Committee (an advisory group)
suggested last year that many corporate offsetting claims lack clarity, and that terms like “net
zero” or “carbon neutral” can obfuscate the difference between companies that are actively
reducing their own emissions and those that merely rely on carbon offsets. See, e.g., The Climate
Change Committee’s Report on Carbon Offsetting: How Should Businesses Respond?,
PINWHEEL (Oct 24, 2022), https://www.linkedin.com/pulse/climate-change-committees-report-
carbon-offsetting-how-should-; CLIMATE CHANGE COMMITTEE, Business Use of Offsets Risks
Delaying Net Zero (Oct. 13, 2022), https://www.theccc.org.uk/2022/10/13/business-use-of-
offsets-risks-delaying-net-zero/. See also ASA NEWS, supra note 32 (finding little consensus as
to the meaning of climate change-related claims such as “carbon neutral” and “net zero” and
calling for reform and consistency).

>* See, e.g., Updated Environment Guidance: Carbon Neutral and Net Zero Claims in
Advertising, CAP NEWS (Feb. 10, 2023), https://www.asa.org.uk/news/updated-environment-
guidance-carbon-neutral-and-net-zero-claims-in-advertising.html. See also Catherine Boudreau,
A Climate Change Glossary, BUS. INSIDER INT’L (Feb. 19, 2023), https://businessinsider.mx/net-
zero-carbon-neutral-negative-climate-company-goals-2023-2/?r=US&IR=T.

55 See supra notes 32-37.

36 See, e.g., Amelang, supra note 52.
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“Carbon Neutral” claims reliant on offsets should be governed by § 260.5 of the Green
Guides.

Providing context for a carbon neutrality claim goes a long way to clearing up any consumer
misperception.®’ Consistent with our comments above, the States recommend that the FTC
provide guidance that clarifies that a marketer making a claim that a product, operation, or
company has a positive, neutral, or minimal impact on climate change based upon the purchase
of carbon offsets must be able to substantiate, among other things, that such offsets are compliant
with § 260.5, subdivisions (a) through (c), of the Green Guides. The States further recommend
that the FTC require companies making marketing claims associated with the use of carbon
offsets to clarify that the use of offsets is not equivalent to reducing or eliminating the GHG
emissions associated with, and does not imply anything about the environmental benefit of, their
products or operations.®

Comparative claims regarding climate change impacts, such as “Low Carbon” and “Lower
Carbon,” should be qualified and, where possible, quantified.

The Green Guides generally provide that marketers making “comparative” claims must ensure
that such claims are clear and are substantiated.’” Such guidance is of utmost importance with
regard to claims that products or services are “low carbon” or “lower carbon.” Therefore, the
FTC should make clear that this guidance applies equally to claims regarding the GHG emissions
or the climate change impact of a product or service. For example, reasonable consumers may be
deceived by the use of vague, undefined, and unqualified terms such as “low carbon” and “lower
carbon” where the relative environmental benefit of such products or services, if any, is not
explained. The States recommend that the FTC add to the Green Guides a requirement that a
comparative climate change-related claim must be qualified and, where possible, quantified.

Proposed Additions to the Green Guides

For the foregoing reasons, the undersigned recommend the following additions to the Green
Guides:

§ 260. Climate Change-Related Claims.

(a) It is deceptive to misrepresent, either directly or by implication, that a product, service,
operation, or company is “carbon neutral,” “climate neutral,” “net zero,” “carbon
negative,” “low carbon,” or any other term that suggests that a product or its production

57 See ADVERT. STANDARDS AUTH., supra note 32, at 24-26.

58 See Greenhouse Gas Mgmt. Inst., Comment Letter on Proposed Rule To Update Guides for the
Use of Environmental Marketing Claims, at 10 (Feb. 16, 2023), available at
https://www.regulations.gov/comment/FTC-2022-0077-0100.

3216 C.F.R. § 260.3(c) (2023).
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or a company or operation has a neutral, positive. or minimal impact on climate change if
that claim relies, in whole or in part. on the purchase of carbon offsets and the marketer
cannot substantiate that the carbon offsets relied upon comply with § 260.5, subdivisions

(a)—(c).

(b) Research suggests that reasonable consumers may interpret claims that a product,
service, operation, or company is “carbon neutral,” “climate neutral,” “net zero, “carbon
negative,” “low carbon,” or any other term that suggests a product or its production or a
service, company, or operation has a neutral, positive, or minimal impact on climate
change differently than marketers may intend. Unless marketers have substantiation for
all their express and reasonably implied climate change-related claims, marketers should
clearly and prominently qualify their climate change-related claims. For instance,
marketers may minimize the risk of deception by specifying whether the term “carbon
neutral” applies to the production of a product, the pre- or post-production supply chain,
or a company’s greater operations as they relate to the product.

Example 1: A plastic water bottle labeled “carbon neutral” would be deceptive, because it is
unclear whether the production of the plastic used in production of the bottle, the production
of the bottle, the manufacture of the contents of the bottle, or the distribution of the bottle is
carbon neutral. A claim that “this bottle is carbon neutral because the emissions resulting
from the manufacture of this bottle were 100% balanced out through the purchase of carbon
offsets” would not be deceptive.

(c) To avoid deception and to ensure consistency with § 260.3(d), and § 260.4(b), a marketer
should clearly and prominently qualify any claim that a product is “low carbon” or
“lower carbon” or any other similarly comparative claim by including an explanation of
such a claim. The marketer should have substantiation for the comparison, ideally by
providing a quantification that supports the comparison.

Example 2: A plastic bottle is labeled “lower carbon.” Absent qualification, this claim is
deceptive. First, reasonable consumers may interpret this claim in several ways, including but
not limited to “lower carbon than our previous bottles” or “lower carbon than the
competition” or “produced with fewer greenhouse gas emissions than the average bottle.”
Second, reasonable consumers may believe that the bottle represents a significant
environmental benefit when the reality is that it may not. If the marketer has reduced the
climate change impact of production of the bottle by 15% compared to prior bottles produced
by the same marketer, either directly or through purchase of a carbon offset: (a) a claim that
“we have reduced the climate change impact of manufacturing this bottle by 15%, compared
to older versions of the bottle” would not be deceptive, and (b) a claim that the bottle is
“lower carbon” absent further qualification or quantification, such as specifying the
percentage, could be deceptive.
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3. Compostable Claims, § 260.7

The composting landscape has changed dramatically from when the FTC last revised the Green
Guides in 2012. There has been a substantial expansion in the number of industrial composting
facilities operating in the United States,®® and countless items are labeled compostable,®! when,
for various reasons, they often provide no real environmental benefit over non-compostable
items. We urge the FTC to overhaul this section to incorporate not just scientific standards, but
also the known practical limitations inherent in composting at scale.

Consumers perceive “compostable” items to be superior to non-compostable items, when in
fact they may not be under prevailing circumstances.

As noted above, a majority of consumers actively look to purchase environmentally friendly
products,®? and are likely to pay a premium for products labeled as “compostable,” even if that
product may not actually be compostable using a home composting device or compost pile or be
accepted at many industrial composting facilities.®

It is also well documented that consumers are generally not aware of the realities of the waste
disposal processes in their states and communities.** Moreover, many consumers believe there is
some net environmental benefit generated when compostable and/or organic items are disposed
of in a landfill. In other words, many environmentally-conscious consumers purchase
“compostable” products but then ultimately do not compost them (due to lack of access to
facilities that can compost them, or because they become mixed with non-compostable waste)
and instead disposes of them as solid waste. Even if the compostable product ends up in a
landfill, the environmentally-conscious consumer believes that the compostable product is still

80 See Blair Michal, How Much Are We Composting in the United States, BETTER EARTH (May 5,
2022), https://becompostable.com/how-much-are-we-composting-in-the-united-states/.

61 “The number of certified compostable products has increased by 80% in the past few years,
according to [the Biodegradable Products institute. Many of these products, like bags, cups and
dishes, are increasingly available in grocery stores.” Katherine Roth, Compostable ‘Bioplastics’
Made Inroads with Consumers, AP NEWS (Feb. 9, 2019), https://apnews.com/article/lifestyle-
composting-9f421243df6343a89407f423d37087cb.

62 ECONOMIST INTELLIGENCE UNIT, supra note 4.

63 «Across all end-use segments, 60 to 70 percent of consumers said they would pay more for
sustainable packaging.” David Ferber et al., Sustainability in Packaging: Inside the Minds of US
Consumers, MCKINSEY & Co. (Oct. 21, 2020), https://www.mckinsey.com/industries/paper-
forest-products-and-packaging/our-insights/sustainability-in-packaging-inside-the-minds-of-us-
consumers.

64 See, e.g., Danny Taufik et al., The Paradox Between the Environmental Appeal of Bio-Based
Plastic Packaging for Customers and Their Disposal Behavior, 705 SC1. TOTAL ENV’T 135820
(2020), https://www.sciencedirect.com/science/article/pii/S0048969719358152.
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somehow better for the environment. However, that is not necessarily true.®> Conditions in
landfills (specifically, the absence of necessary microorganisms, moisture, oxygen, and nitrogen,
among other things) are not conducive to composting, so the breakdown of a compostable item
in a landfill may not result in an environmental benefit when compared to a non-compostable
counterpart. For instance, compostable products in landfills release methane, a potent greenhouse
gas,® whereas non-compostable products do not.

This consumer confusion about the benefits of “compostable” items is driven in part by the
improper labeling of packaging and products that will not compost except in narrow
circumstances or that, for various reasons, will more likely end up in a landfill.

“Compostable” should be used only where the item will compost under prevailing conditions.

As communities and municipalities turn to composting of organic waste to address landfill
methane emissions®’ and decrease municipal solid waste tonnage,®® it is imperative that
manufacturers, marketers and retailers carefully and correctly convey information about
composting or the compostability of a product or packaging that is based on competent and
reliable scientific evidence, at minimum, and that also takes into account the realities of existing
composting programs.

At present, the ASTM standards provide that a compostable item which is sent to an industrial
composting facility must break down and degrade into finished compost within 180 days.*
However, ASTM standards do not always conform to actual practice in industrial composting

5 U.S. ENV’T PROT. AGENCY, Reducing the Impact of Wasted Food by Feeding the Soil and
Composting (last visited Apr. 4, 2023), noting that by composting wasted food and other
organics, methane emissions are significantly reduced relative to disposing of those items in
landfills; Robert McSweeney, Scientists Are Concerned by ‘Record High’ Global Methane
Emissions, CARBON BRIEF (Jul. 14, 2020), https://www.carbonbrief.org/scientists-concerned-by-
record-high-global-methane-emissions.

% Shelia Hu, Composting 101, NAT. RES. DEF. COUNCIL (Jul. 20, 2020),
https://www.nrdc.org/stories/composting-101#benefits.

67 See, e.g., MASS. EXEC. OFF. ENERGY & ENV'T AFFS., Home Coposting (Apr. 20, 2021),
https://'www.mass.gov/doc/home-composting-tips-a-guide-to-composting-yard-food-
waste/download; CONN. DEP’T ENERGY & ENV’T PROT., Draft CMMSS Amendment (Jan. 2023),
https://portal.ct.gov/-

/media/DEEP/waste_management and_disposal/Solid Waste _Management Plan/January2023/
CMMS-Amendment-2023-DRAFT.pdf; CAL. DEP’T RES. RECYCLING & RECOVERY, New
Statewide Mandatory Organic Waste Collection,
https://calrecycle.ca.gov/organics/slcp/collection/ (last visited Apr. 21, 2023).

8 U.S. ENV’T PROT. AGENCY, National Overview: Facts and Figures on Materials, Wastes and
Recycling (Dec. 3, 2022), https://www.epa.gov/facts-and-figures-about-materials-waste-and-
recycling/national-overview-facts-and-figures-materials.

% See, e.g., ASTM D6400 or ASTM D6868.
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facilities in the United States. For example, field studies across the country demonstrate that the
timeframe for composting in a majority of industrial composting facilities in those states—that
is, the time that material has to break down before it gets exported as usable compost, to make
way for incoming material—is only 45-60 days, with a duration of 61-90 days at a minority of
facilities.”” Moreover, despite multiple updates over the past twenty years, these ASTM
standards continue to include a biodegradation rate requirement that does not align with actual
industrial compost processing timeframes. While the efforts made by individual states to address
this discrepancy are promising and important, we now call on the FTC to survey industrial
composting facilities across the country, specifically mixed-materials facilities, to determine an
appropriate and consistent timeframe for the composting of compostable material at an industrial
composting facility for inclusion as a standard in the Green Guides. At minimum, products and
packaging should only be labeled “compostable” when defensible scientific evidence
demonstrates that all materials in the product or package will achieve the rate of biodegradation
necessary to become finished compost within industrial composting facility timeframes where
the product is sold. But the FTC must also take into account that in practice, the material must be
able to break down more quickly.

It is also important that manufacturers and marketers accurately convey the realities of placing
compostable items into a landfill, particularly where it is more likely than not that the items will
end up in the landfill (in the case of pet waste bags, for example).”!

The current Green Guides do not account for the limitations inherent in existing composting
programs and disposal practices.

During the Green Guides revision process in 2012, the Commission decided to retain its
guidance from the 1992 update that requires manufacturers and marketers to “clearly qualify”
their claims about the compostable nature of their products or packaging.”” The Commission
based this decision on evidence of the continued scarcity of large-scale composting facilities and
consumer perception on the availability of composting facilities and the compostability of
products.” At that time, the Commission noted that there were only 92 commercial composting
facilities and only 39 municipal composting facilities operating.”* However, in 2023, there are

70 CAL. COMPOST COAL., Composted Organics,
https://californiacompostcoalition.org/composted-organics/ (last visited Apr. 21, 2023);
B10CYCLE, Composting Roundup (Nov. 14, 2018), https://www.biocycle.net/composting-
roundup-90/.

"1'U.S. ENV’T PROT. AGENCY, supra note 65; McSweeney, supra note 65.

"2 FTC Statement at 112-14.

BId.

74 See id. at 113, n. 370.
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thousands of industrial composting facilities in the United States,” and thousands more will
commence operation in the next decade.”® Considering the proliferation of greenwashing and
eco-advertising and marketing,”” we recommend that the FTC fully revise § 260.7 of the Green
Guides to provide guidance that is informed by both scientific standards and the limitations of
existing composting programs and practices, to better foreclose deceptive advertising and
marketing practices relating to composting.

Further, in conjunction with our proposed revisions below, we invite the Commission to conduct
consumer studies regarding consumer perceptions as to whether consumers believe that
disposing of compostable products in landfills provides environmental benefits. While § 260.7(c)
instructs marketers to “qualify compostable claims . . . to avoid deception if . . . the claim
misleads reasonable consumers about the environmental benefit provided when the item is
disposed of in a landfill,””® we believe that such studies will show that consumers still are not
aware that a “compostable” item is only beneficial when it is properly composted.

Proposed Revisions to § 260.7

For reasons set forth above, we recommend revising § 260.7 to provide greater clarity about
when an item can be labeled “compostable.”

Given that composting is a process conducted under controlled standards, we believe it would be
helpful to define key terms and phrases that reflect those standards, to ensure consistent
interpretation and application. Therefore, we recommend that the FTC insert the following
definitions into § 260.7:

(1) “Composting” is a managed process that controls the biological decomposition and
transformation of biodegradable materials into a humus-like substance called
compost..” The decomposition of materials occurring in any other environment, such as
landfills, exposed lands, or bodies of water, is not composting.

5 As of 2018, “there are currently 4,700 industrial composting facilities in the U.S.” Kate Lewis,
A New Industrial Revolution for Plastics, U.S. DEP’T AGRIC. BLOG, (Sept. 19, 2018);
https://www.usda.gov/media/blog/2018/09/19/new-industrial-revolution-plastics.

76 See Michal, supra note 60.

"TE.T.C., FTC Seeks Public Comment on Potential Updates to Its Green Guides for Use of
Environmental Marketing Claims (Dec. 14, 2022), https://www.ftc.gov/news-events/news/press-
releases/2022/12/ftc-seeks-public-comment-potential-updates-its-green-guides-use-
environmental-marketing-claims/.

7816 C.F.R. § 260.7(c) (2023).

7 Derived from U.S. ENV’T PROT. AGENCY, Composting at Home (Nov. 22, 2022),
https://www.epa.gov/recycle/composting-home (“Composting is a controlled, aerobic (oxygen-
required) process that converts organic materials into a nutrient-rich soil amendment or mulch
through natural decomposition.”) and Dana Adacova et al., The Effect of
Biodegradation/Degradation of Degradable Plastic Material on Compost Quality, 20 J. SOC’Y
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(2) “Finished compost” compost is the finished product that results from aerobic composting.
It is a soil amendment containing a wide variety of nutrients, micro-nutrients, and
organic matter, all of which benefits the soil and are useful for soil restoration.

(3) “Industrial composting facility” is an authorized location where controlled aerobic
decomposition of organic materials is conducted and where composting is the primary
activity. An industrial composting facility is designed to produce finished compost and
may include, but is not limited to, a commercial facility, a not-for-profit facility, a public
facility, a municipal and/or a governmental facility.

(4) “Home composting” is composting on premises where composting is not the primary
purpose of the location. Home composting locations include, but are not limited to,
private residences or complexes, and community gardens.

Further, we propose that the FTC revise § 260.7 to read as follows:
§ 260.7 Compostable claims.

(a) Any item labeled “compostable” must specify whether it is compostable in an industrial
composting facility or a home composting pile or device, or both: and must meet the
further specifications below for each claim.

(b) It is deceptive to misrepresent, directly or by implication, that a product or packaging is
“compostable in an industrial composting facility,” unless that product or packaging, as
demonstrated through reliable and competent scientific evidence, achieves all of

following:

1) The product or packaging is capable of breaking down and/or biodegrading into
finished compost: and

2) The product or packaging achieves the rate of biodegradation necessary to become
finished compost within industrial composting facility timeframes where the product
is marketed or sold.

(c) It is deceptive to misrepresent, directly or by implication, that a product or packaging is
“compostable in a home composting pile or device’ unless that product or packaging
achieves all of the following:

1) The product or packaging is capable of breaking down and/or biodegrading into
finished compost in a home compost pile or device, as demonstrated by certification

ECOLOGICAL CHEMISTRY & ENG’G 783-98 (2013), https: //sciendo.com/pdf/10.2478/eces-2013
0054 (describing composting as the transformation of biologically decomposable material
through a controlled process of biooxidation that “proceeds through mesophilic and thermophilic
phases and results in the production of carbon dioxide, water, minerals, and stabilized organic
matter (compost or humus).”).
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to an applicable home compost standard such as TUV Austria OK Compost Home;
and

2) The product or packaging achieves the rate of biodegradation necessary to become
finished compost within 12 months of being placed in a home composting pile or
device.

(d) Itis deceptive to advertise a product or packaging as “compostable in an industrial
composting facility” or “compostable in a home compost pile or device” unless the
marketer or advertiser has conducted or caused to be conducted reliable scientific testing
on the composability of all components of the product or packaging.

(e) It is deceptive to market or advertise a product or packaging as “compostable in an
industrial composting facility” or “compostable in a home composting pile or device” if,
when used as intended, the product or packaging will not biodegrade into finished
compost in any time frame, regardless of how it is disposed, and is more likely than not
to be ultimately deposited into a landfill or otherwise onto land, released into bodies of
water, incinerated, or disposed of in any manner other than an industrial compost

facility.

(f) It is deceptive to market or advertise a product or packaging as “compostable in an
industrial composting facility” if it is an accepted item at less than 60% of industrial
composting facilities in the geographic area where it is being sold.

(2) To avoid consumer deception, any item labeled “compostable in an industrial composing
facility” must also contain the disclaimer: “““This item is not ‘compostable’ when
disposed of in trash/landfill.”

(h) To avoid consumer deception, items labeled “home compostable” must also contain the
disclaimer “This item is not ‘compostable’ when disposed of in trash/landfill.”

With respect to the examples provided in this section, we make the following
recommendations:

We recommend revising Example 5 to state that it is deceptive to market and/or advertise pet
and human waste receptacles and bags as “compostable in an industrial composting facility,” as
such waste is not appropriate for composting.

We further recommend revising the examples to conform to the definitions stated above.

We further recommend that the FTC consider including an example regarding “compostable”
single-use utensils, as many municipalities and composting programs do not accept or desire
“compostable” single-use utensils:

Example: A manufacturer makes and sells single use bamboo utensils which it markets as
“compostable in an industrial compositing facility.” If the single use bamboo utensils are an
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accepted item at less than 60% of the industrial composting facilities in the geographic area
where they are being sold, it is deceptive to market them as “compostable.”

Finally, we recommend that the FTC also add the following example:

Example: A manufacturer markets a green-colored trash bag to hold food waste. A consumer
purchases the bag to hold her food scraps until they are collected by her municipal waste
haulers. The consumer assumes that the bag is compostable because of its green color. If the
bag is not actually compostable, it is deceptive if both the primary packaging of the bag and
the bag itself do not contain a prominent disclaimer stating that the bag is not compostable.

4. Recyclable Claims, § 260.12

“Recyclable” is one of the most ubiquitous environmental marketing claims. Given the reality of
recycling in the United States, it is perhaps also one of the most widely misused. Although the
FTC’s existing guidance on use of the term “recyclable” is intended to guide marketers toward
reliable and truthful claims, it has not substantially reduced consumer deception or confusion
regarding which consumer items are routinely recycled. We urge the FTC to update its guidance
to make explicit that “recyclable” means what the FTC has intended it to mean—and what
consumers understand it to mean—namely, that when the consumer properly disposes of a
“recyclable” item, it is actually recycled as a matter of course.

Consumers and marketers have different ideas about what “recyclable” means.

As FTC Chair Lina M. Khan noted in a statement following the FTC’s solicitation of comments
on the Green Guides, “recent reports suggest that many plastics that consumers believe they’re
recycling actually end up in landfills.”® In its 2019 report on the state of recycling in the United
States, the Consumer Brands Association recognized “growing evidence that much of our
recycling may be going into landfills,” and that our recycling system is “badly broken.”®!

As Chair Khan’s statement suggests, consumers believe that when they do their part to direct an
item labeled or otherwise marketed as “recyclable” away from trash and into “recycling,” that

80 87 Fed. Reg. 77,766, 77,770 (Dec. 20, 2022).

81 CONSUMER BRANDS ASS’N, REDUCE, REUSE, CONFUSE: HOW BEST INTENTIONS HAVE LED TO
CONFUSION, CONTAMINATION AND A BROKEN RECYCLING SYSTEM IN AMERICA 1 (2019),
https://consumerbrandsassociation.org/wp-
content/uploads/2019/04/ConsumerBrands_ReduceReuseConfuse.pdf [hereinafter REDUCE,
REUSE, CONFUSE] (submitted herewith).
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item will not end up in a landfill. Or an incinerator.®? Or as trash overseas.®® While the vast
majority of U.S. adults surveyed by the Consumer Brands Association in 2019 indicated that
they participate in recycling programs, the Association’s report states that 73% of respondents
were “surprised” to learn that “only two of the seven [plastic resin] codes were typically
recyclable curbside,” and 68% believed that any plastic product with a resin code symbol was
recyclable.®® Because it is often unclear to consumers what is and is not recyclable, many may
participate in “wish cycling,” tossing items bearing any wording or symbol indicating
recyclability into their recycling bins, hoping they will be recycled.

Marketers have argued that a “recyclable” claim merely indicates that the item is technically
capable of being recycled. For example, defendants in a recent California consumer class action
lawsuit argued that “recyclable . . . merely describes a condition whereby an item has the
capability of being recycled.”®® This concept of “recyclable” does not align with either the
consumer’s understanding of what “recyclable” means, or the intent of the Green Guides.

The history of the Green Guides reveals that the FTC’s intent has always been to ensure that an
item labeled “recyclable” is likely to be routinely recycled, not merely that the material the item
is made from is technically capable of being recycled. As noted in one of the Green Reports
relied upon by the FTC in deciding to issue its first iteration of the Guides: “Products sold
nationally should not be promoted with the unqualified claim ‘recyclable’ unless the product is

82 In recent years, the plastics industry has promoted “chemical recycling” or “advanced
recycling” as a solution to plastic waste. See AM. CHEMISTRY COUNCIL, AMERICA’S PLASTIC
MAKERS, An Introduction to Advanced Recycling and the Circular Economy, available at
https://www.americanchemistry.com/better-policy-regulation/plastics/advanced-recycling. Most
chemical recycling projects in the U.S. use pyrolysis or gasification technologies, which are heat-
based processes most commonly used to convert plastic waste into fuels. NAT. RES. DEF.
COUNCIL, RECYCLING LIES: “CHEMICAL RECYCLING” OF PLASTIC IS JUST GREENWASHING
INCINERATION 3 (Feb. 2022), https://www.nrdc.org/sites/default/files/chemical-recycling-
greenwashing-incineration-ib.pdf.

8 See Erin McCormick et al., Where Does Your Plastic Go? Global Investigation Reveals
America’s Dirty Secret, GUARDIAN (Jun. 17, 2019), https://www.theguardian.com/us-
news/2019/jun/17/recycled-plastic-america-global-crisis. Despite a 2020 international agreement
to place strict limits on exports of plastic waste from richer countries to poorer ones, trade data
shows that American exports of plastic scrap to poorer countries have barely changed, and
overall scrap plastics exports actually rose in the first months after the agreement took effect.
Hiroko Tabuchi & Michael Corkery, Countries Tried To Curb Trade in Plastic Waste. The U.S.
Is Shipping More, N.Y. TIMES (Mar. 12, 2021),
https://www.nytimes.com/2021/03/12/climate/plastics-waste-export-ban.html.

8% REDUCE, REUSE, CONFUSE at 4, 14.

8 1d. at 6.

86 See, e.g., Defendants’ Notice of Motion to Dismiss and Memorandum in Support of Motion at
25, Bargetto v. Walgreen Co., No: 3:22-cv-02639-TLT, 2022 WL 18539360 (N.D. Cal. filed
Apr. 29, 2022).
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currently being recycled in a significant amount everywhere the product is sold.”®’ In issuing its
revision to the Green Guides in 2012, the FTC clarified what a truthful recyclable claim means:

To make a non-deceptive unqualified claim, a marketer should substantiate that
a substantial majority of consumers or communities have access to facilities that
will actually recycle, not accept and ultimately discard, the product. As part of
this analysis, a marketer should not assume that consumers or communities have
access to a particular recycling program merely because the program will accept
a product.”®

Overuse of the term “recyclable” exacerbates the solid-waste crisis and may actually hinder
recycling efforts.

Despite the FTC’s stated purpose to avoid consumer deception and hold marketers accountable
for misleading marketing claims,®® consumers have been misled on a very large scale regarding
recycling, with far-reaching impacts.

First, misuse of the “recyclable” label induces consumers to believe that the “recyclable” items
they purchase will indeed be recycled. To be sure, consumers are purchasing a lot of
“recyclable” items that are not actually being recycled. As to plastics in particular, the U.S.
Environmental Protection Agency used data obtained from the American Chemistry Council, the
National Association for PET Container Resources, and the Association of Plastic Recyclers to
report that, in 2018, just 8.7% of the plastic that was discarded in the United States was
recycled.”® Current reports place that figure at only 5 percent.”! National Geographic reported
that “of the 8.3 billion metric tons of plastic that has been produced, 6.3 billion metric tons has
become plastic waste. Of that, only 9% has been recycled. The vast majority—79%—is
accumulating in landfills or sloughing off in the natural environment as litter.”*> Furthermore,
“recyclable” materials for which there is no market in the U.S. are often exported, which “does
not always result in the exported materials being recycled and can also result in negative

87 Green Report II, supra note 2, at 25 (emphasis added).

8 FTC Statement at 174—75 (emphasis added).

8 FTC Statement at 174—175.

%0U.S. ENV’T PROT. AGENCY, Facts and Figures about Materials, Waste and Recycling,
Plastics: Material-Specific Data (Apr. 21, 2018), https://www.epa.gov/facts-and-figures-about-
materials-waste-and-recycling/plastics-material-specific-data#PlasticsOverview (submitted
herewith).

91 Katharine Gammon, US Is Recycling Just 5% of Its Plastic Waste, Studies Show, GUARDIAN
(May 5, 2022), https://www.theguardian.com/us-news/2022/may/04/us-recycling-plastic-waste.
%2 Laura Parker, Here’s How Much Plastic Trash Is Littering the Earth, NAT’L GEOGRAPHIC
(Dec. 20, 2018), https://www.nationalgeographic.com/science/article/plastic-produced-recycling-
waste-ocean-trash-debris-environment.
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environmental, economic, and social impacts, especially if the material is contaminated or sent to
a place without adequate controls or infrastructure.’?

Inaccurate “recyclable” claims induce consumers to put items that likely will not be recycled into
their recycling bins, which may actually hinder recycling efforts.”* This contamination creates
significant costs for states and local jurisdictions to separate and dispose of items collected as
“recyclable” that are not in fact recycled because a post-consumer market for these items does
not exist.”> The Consumer Brands Association’s 2019 report notes that cities and counties across
the United States “are struggling with limited budgets and the stark reality that sending recycling
to the landfill is less expensive” than trying to find a market for many items labeled “recyclable”

93 See https://calrecycle.ca.gov/reports/stateof/. The California Department of Resources
Recycling and Recovery (CalRecycle) reports that “In 2021, Mexico was the largest importer of
scrap plastics from California, receiving more than 43 thousand tons via truck and rail.”
CALRECYCLE, 2021 State of Disposal and Recycling Report (Dec. 2022) at 2,
https://www?2.calrecycle.ca.gov/Publications/Download/1890 (submitted herewith).

4 Contamination includes “pizza boxes blotched with cheese and grease, plastic wrappers for
food, shredded paper, unclean jelly jars, broken glass, unrinsed bottles and newspapers that have
lined bird cages. Even paper envelopes with plastic address windows.” George Skelton,
Environmentally Minded Californians Love To Recycle—But It’s No Longer Doing Any Good,
L.A. TIMES (July 9, 2018), https://www.latimes.com/politics/la-pol-sac-skelton-recycling-
problems-california-20180709-story.html. According to Recology, a San Francisco Bay Area
recycler, “There’s no market for a lot of stuff in the blue bin. What we can’t recycle we take to a
landfill.” /d. One problem is mixed paper—newsprint, magazines, junk mail. “China no longer
wants it. So it’s being sold to smaller markets in India, Vietnam and other Southeast Asian
countries” (id.), with disastrous results. See, e.g., K. Oanh Ha, Amazon Packages Burn in India:
Final Stop in Broken Recycling System, BLOOMBERG (Dec. 27, 2022),
https://www.bloomberg.com/features/2022-india-plastic-recycling-pollution/ (article submitted
herewith) (submitted herewith). “Plastic bags and items made from their plastic material (i.e.
shrink wrap, bubble wrap, plastic bags, newspaper bags, trash bags, etc.) are the worst recycling
contaminator of all.” David Rachelson, What Is Recycling Contamination, and Why Does It
Matter? RUBICON (Feb. 6, 2023), https://www.rubicon.com/blog/recycling-contamination/.

% For example, consumer confusion caused in part by misleading or untrue “recyclable” claims
required Massachusetts to develop a program to re-educate residents about which items should
never go in recycling bins, such as plastic films (which damage material recovery facility (MRF)
equipment), black plastic (which is not readable by MRF optical sorters), and colored single-use
plastic cups (which are made of low value, unmarketable plastic). See “Recyclopedia” search
results for “plastic bag,” “black plastic (i.e. takeout trays),” and “cup colored plastic,”
respectively, https://recyclesmartma.org/faq/; https://recyclesmartma.org/results-materials/#!rc-
page=wizard_results&rc-data-g=plastic%20bags.
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and the cost of managing this situation is driving many communities to reduce or suspend their
recycling programs.”®

The upshot of this “perception gap” is that consumers are routinely misled about the lifecycle
benefits of purchasing “recyclable” products. This ongoing deception undermines the intent of
the Green Guides to provide consumers with truthful and reliable information. It also undercuts
the benchmark for any environmental marketing claim—that an item labeled with such a claim
will deliver an actual environmental benefit. Any consumer item labeled “recyclable” that is not
being recycled via existing infrastructure accessible to the consumer delivers no such benefit.

Revisions are necessary to make explicit the FTC’s intent and the meaning of the term
“recyclable.”

To reduce the great consumer deception that Chair Khan acknowledges in her statement, we urge
the FTC to adopt revised guidance for use of the term “recyclable” that eliminates the gap
between what consumers think recyclable means and what marketers promote as minimally
sufficient to substantiate a recyclability claim.

Litigation over the meaning of recyclable marketing claims often turns on whether marketers
have complied with the Guides’ parameters for use of this term.”” Some courts have endorsed
marketers’ typical argument that “recyclable . . . merely describes a condition whereby an item
has the capability of being recycled.”® A New York court recently observed:

Inasmuch as the Green Guides’ focus is explicitly on the availability and existence of
recycling programs and collection sites, whether a recyclability claim is misleading turns
not on the incidence of recycling, but whether a substantial majority of consumers can
place such products into the recycling stream.””’

However, mere access to a recycling bin or drop-off site does not mean that items collected will
be recycled,'® illustrating how a focus on access alone does not meet consumers’ expectations.

% REDUCE, REUSE, CONFUSE at 11.

7 See, e.g., Duchimaza v. Niagara Bottling, No. 21 Civ. 6434 (PAE), 2022 WL 3139898, at *9
(S.D.N.Y, Aug. 5, 2022); Swartz v. Coca-Cola Co., No. 21-cv-04643-JD (N.D. Cal. Nov. 18,
2022); Bargetto v. Walgreen Co., No: 3:22-cv-02639-TLT, 2022 WL 18539360 (N.D. Cal. filed
Apr. 29, 2022).

%8 See Bargetto v. Walgreen Co., 2022 WL 18539360; Curtis v. 7-Eleven, Inc., No. 21-cv-6079,
2022 WL 4182384, at *12 (N.D. Ill. Sept. 13, 2022) (“The plain meaning [of recyclable] is
straightforward. ‘Recyclable’ simply means ‘capable of being recycled.’”).

% Duchimaza v. Niagara Bottling, 2022 WL 3139898, at *9 (S.D.N.Y, Aug. 5, 2022) (emphasis
added).

190 The Sustainable Packaging Coalition noted that “there may be misalignment between the
types of items communicated for acceptance in collection programs and the types of items that
are targeted for recycling in downstream elements of the recycling process. Many communities
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Measuring consumer deception by the degree of availability of recycling collection facilities
would be a poor proxy for actual recycling and, as Chair Khan noted, consumers continue to be
deceived and confused. Rather, the Green Guides should more explicitly focus on the question
consumers really want answered: If I do place this product or package in a recycling bin, will it
actually be recycled?

Additionally, the revised Green Guides should further clarify that “recycling” of post-consumer
plastic is confined to the mechanical processing of plastic waste into a new product or into
plastic resin that can be used as feedstock for making a new plastic product.'®! Facilities that
convert post-consumer plastic waste into fuels or other products that are combusted or used for
energy generation should not qualify as a “recycling program” for purposes of compliance with
the Guides, because it is questionable whether such programs provide any environmental
benefit.!?? Even the plastic industry agrees that conversion of plastic waste to fuel is not
“recycling.”!%® These processes may be more accurately described as chemical pyrolysis,
gasification, or incineration, and may have more adverse environmental impacts than benefit.!**

operate their recycling programs by engaging waste haulers with contracts that specify the
packaging types that must be accepted for collection. Those haulers are contractually obligated to
collect certain items, but the MRFs that serve as the destinations for those collected items may
not be contractually obligated to sort and sell them.” SUSTAINABLE PACKAGING COAL., 2020-
2021 CENTRALIZED STUDY ON AVAILABILITY OF RECYCLING 10 (2022)
https://sustainablepackaging.org/wp-content/uploads/2022/03/UPDATED-2020-21-Centralized-
Study-on-Availability-of-Recycling-SPC-3-2022.pdf (submitted herewith). Moreover, this study
found that only 59.5% of Americans have access to curbside recycling. /d. at 12. Drop-off sites
may provide another access point to recycling, but other studies show the relevance of such
access to consumers is limited. See, e.g., Clarissa Morawski & Jason Wilcox, Is Access
Everything?, RES. RECYCLING (Mar. 20, 2017), https://resource-
recycling.com/recycling/2017/03/10/is-access-everything/ (“A review of participation studies
over eight years in Arkansas, Massachusetts, Michigan and North Carolina found that
participation in drop-off programs was between 9 and 15%”) (submitted herewith).

191 The EPA has defined the recycling process to have essentially three main steps: collection,
processing, and remanufacturing into a new product. U.S. ENV’T PROT. AGENCY, U.S. Recycling
System Overview (Nov. 15, 2022), https://www.epa.gov/recyclingstrategy/us-recycling-system.
See also IvY SCHLEGEL, DECEPTION BY THE NUMBERS: AMERICAN CHEMISTRY COUNCIL CLAIMS
ABOUT CHEMICAL RECYCLING INVESTMENTS FAIL TO HOLD UP TO SCRUTINY 7 (2020),
https://www.greenpeace.org/usa/wp-content/uploads/2020/09/GP_Deception-by-the-Numbers-
3.pdf.

102 See NAT. RES. DEF. COUNCIL, supra note 82, at 8.

103 SCHLEGEL, supra note 101, at 4.

104 A ROLLINSON AND J. OLADEJO, CHEMICAL RECYCLING: STATUS, SUSTAINABILITY, AND
ENVIRONMENTAL IMPACTS. GLOBAL ALLIANCE FOR INCINERATOR ALTERNATIVES (2020), at 17-
29, www.no-burn.org/cr-technical-assessment (submitted herewith). See also DENISE PATEL ET
AL., ALL TALK AND NO RECYCLING: AN INVESTIGATION OF THE U.S. “CHEMICAL RECYCLING”
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The conversion of plastic waste into polymers, resins, feedstocks, chemicals, waxes, and other
non-fuel products through processes such as advanced, chemical, or molecular recycling, using
methods such as gasification, pyrolysis, chemical depolymerization, solvent-based processing, or
other non-mechanical means, should not qualify as a recycling program unless and until those
processes are proven to be as efficient as mechanical recycling in yielding a useable product, and
are shown to have an actual environmental benefit.

As the California Commission on Recycling Markets and Curbside Recycling has noted, there is
an urgent need to “restore the public trust that when items are correctly placed in a recycling . . .
bin, those materials are recovered in a legal and responsible manner.”!% To more explicitly
reflect the FTC’s clear intent to ensure that consumer items labeled “recyclable” are actually
recycled, the Green Guides should be revised to require that an item marketed as “recyclable” is
of the type that is routinely and actually recycled through a mechanical process that reconstitutes
it into a new item, or into raw material used to manufacture a new item.

Proposed revisions to § 260.12

To those ends, we propose the following changes and clarifications to the focus, definitions and
structure of the recycling section of the Green Guides.

§ 260.12 Recyclable claims.

(a) It is deceptive to represent, directly or by implication, that a product or package is
recyclable unless when discarded by the consumer through an established recycling
program, it meets the criteria in this section.

(b) Marketing an item using an unqualified recyclable claim is permissible only if the item is
routinely recycled in X%'% of established recycling programs within the geographic
regions where the item is sold.

INDUSTRY 3 (2020), https://www.no-burn.org/wp-content/uploads/All-Talk-and-No-

Recycling July-28.pdf; SCHLEGEL, supra note 101, at 3—4; Joe Brock et al., The Recycling Myth:
Big Oil’s Solution for Plastic Waste Littered with Failure, REUTERS (Jul. 29, 2021),
https://www.reuters.com/investigates/special-report/environment-plastic-oil-recycling/.

105 CAL. STATEWIDE COMM’N ON RECYCLING MKTS. & CURBSIDE RECYCLING, POLICY
RECOMMENDATIONS 5 (2021), https://www2.calrecycle.ca.gov/Docs/Web/119460.

196 We encourage the FTC to set this percentage as high as reasonably possible to ensure
consumers are not misled or deceived by “recyclable” marketing claims. The states of Oregon,
Massachusetts, and Rhode Island, and the District of Columbia urge the FTC to adopt 90% for
this threshold.
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(1) For purposes of this part, “recycled’” means the product or package is reconstituted
into a new product or processed for use in manufacturing or assembling another

product.

(2) Conversion of plastic waste into fuel or another product that is ultimately
combusted or used for energy generation does not qualify as a recycling program or
a new “product” for purposes of this section.

(3) Conversion of plastic waste into polymers, resins, feedstocks, chemicals, waxes,
and other non-fuel products through processes such as advanced, chemical, or
molecular recycling, using methods such as gasification, pyrolysis, chemical
depolymerization, solvent-based processing, or other non-mechanical means, does
not qualify as a recycling program or as reconstituting plastic waste into a new or
recycled product for purposes of this section.

(c) When a marketer does not have substantial evidence that a product or package meets the
conditions specified in (a) and (b)—

(1) an unqualified recyclable claim for that item, whether explicit or implied, is
deceptive;

(2) a qualified recyclable claim must state: “NOT ROUTINELY RECYCLED—Please
check with your local jurisdiction.”

(d) If any component of the product or package significantly limits the ability to recycle the
item, any recyclable claim would be deceptive. An item that is made from recyclable
material, but, because of its shape, size, or some other attribute, is not recycled, should
not be marketed as recyclable.

We also propose the FTC modify the examples to conform to the revisions, as illustrated below:

Example 1: A nationally sold product container is marked “recyclable.” Only 50 percent of
such product containers collected through established recycling programs nationwide are
recycled within the meaning of § 260.12. An unqualified recyclable claim on this product
container is deceptive.

Example 2: A packaged product is labeled with an unqualified claim, “recyclable.” It is
unclear from the type of product and other context whether the claim refers to the product or
its packaging. Unless the marketer has substantiation that both the product and its packaging
are recycled in accordance with § 260.12(a) and (b), it should clearly and prominently qualify
the claim in accordance with § 260.12(c).
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Example 3. A nationally marketed plastic yogurt container displays the Resin Identification
Code (RIC) (which consists of a design of arrows in a triangular shape containing a number
in the center and an abbreviation identifying the component plastic resin) on the front label of
the container, in close proximity to the product name and logo. This use of the RIC
constitutes an unqualified recyclable claim. Unless the item is recycled in accordance with

§ 260.12(a) and (b), the claim is deceptive. To avoid deception, the RIC should be placed in
an inconspicuous location (e.g., embedded in the bottom of the container), where it would not
constitute a recyclable claim.

Example 4: A container can be burned to produce heat and power, however it is not recycled
in accordance with § 260.12(a). Any claim that the container is recyclable is deceptive.

Example 5: A paperboard package is marketed nationally and labeled either “Recyclable
where facilities exist,” or “Recyclable. Check to see if recycling facilities exist in your area.”
Programs that recycle these packages within the meaning of § 260.12 exist only in a few
arcas where the item is sold. Both of these qualified claims are deceptive because they do not
clearly state “NOT ROUTINELY RECYCLED—Please check with your local jurisdiction”
in accordance with § 260.12(c).

Example 6: A package is labeled “Includes some recyclable material.” The package is
composed of four layers of different materials, bonded together. One of the layers is made
from recyclable material, but the others are not. Only a few recycling programs have the
capability to separate the recyclable layer from the non-recyclable layers. The claim is

deceptive.

Example 7: A product container is labeled “recyclable.” The marketer advertises and
distributes the product only in Missouri. An unqualified claim is not deceptive if the
container is recycled in the state of Missouri in accordance with § 260.12(a) and (b).

Example 8: A manufacturer of one-time use cameras labels them “Recyclable through our
dealership network.” The manufacturer operates a take-back program that collects those
cameras through all of its dealers, and reconditions them for resale. This claim is not
deceptive, even though the cameras are not recyclable through conventional curbside or
drop-off recycling programs.

Example 9: An aluminum can is labeled “Please Recycle.” This statement conveys that the
can is recyclable. If these cans are recycled in accordance with § 260.12(a) and (b), the
marketer does not need to qualify the claim.

5. Renewable Energy Claims, § 260.15

In its request for public comment, the FTC did not specifically ask for input on renewable energy
claims. However, ensuring the integrity of such claims is vital to supporting the development of
renewable energy. We urge the FTC to revise the standards applicable to renewable energy
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claims to ensure that they are consistent with consumers’ expectations that a renewable energy
claim is underwritten by actual environmental benefit. Specifically, the FTC should protect
consumers’ expectations by removing the “renewable energy certificate” or “REC” exception
from the Guides and requiring that marketers who make renewable energy claims are actually
procuring and using renewable energy.

Consumers reasonably expect that purchases of products or services with “Renewable
Energy” claims benefit renewable energy, not non-renewable energy.

When consumers purchase products or services backed by renewable energy claims, the
consumers “likely care about whether their purchase supports renewable energy.”!’” However,
the Green Guides presently allow renewable energy claims that subvert this reasonable consumer
expectation. Currently under the Guides, a marketer can make an unqualified renewable energy
claim when relying on non-renewable energy, such as that from fossil fuel, if the marketer pairs
the non-renewable energy use with a renewable energy certificate (“REC”).!% This practice
deceives consumers who believe they are supporting renewable energy with their purchases,
when in fact they are not, because for reasons discussed below, RECs alone do not support
renewable energy and instead can harm the renewable energy industry.'?

REC:s that are unbundled from renewable energy do not benefit renewable energy.

RECs represent the renewable attributes of renewable energy but do not represent the energy
itself. RECs can either be bundled or unbundled. A bundled REC is transferred in tandem with
its underlying renewable energy. An unbundled REC is transferred independently and is severed
from the underlying renewable energy that created the REC’s renewable attributes. The “REC
exception” in § 260.15 is effectively an unbundled REC exception. A marketer rarely, if ever,
pairs non-renewable energy use with bundled RECs, since doing so would result in the marketer
paying for double the energy that the marketer needs. Rather, the marketer can and will choose
the cheaper and simpler unbundled RECs.

""7FTC Statement at 223.

%16 C.F.R. 260.15(a), 260.15(c) (2023).

19 See Anders Bjorn et al., Renewable Energy Certificates Threaten the Integrity of Corporate
Science-Based Targets, 12 NATURE CLIMATE CHANGE 539-46 (June 9, 2022),
https://www.nature.com/articles/s41558-022-01379-5 (submitted herewith). RECs alone do not
provide additionality to the renewable energy industry in the form of additional generation or
capacity. Id. See also Michael Gillenwater et al., Additionality of Wind Energy Investments in the
U.S. Voluntary Green Power Market, 63 RENEWABLE ENERGY 452-57 (Mar. 2014),
https://www.sciencedirect.com/science/article/abs/pii/S0960148113005338 (submitted
herewith).
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Unbundled RECs, however, do not support renewable energy and are likely detrimental to the
renewable energy industry,''? primarily because they do not provide adequate financing directly
to renewable energy projects to sustain further renewable energy generation.!!! Unlike bundled
RECs—which often are included in greater financing packages, like Power Purchase
Agreements, that secure long-term, stable, and substantial cash flow for developing renewable
energy projects—, unbundled RECs are not tied to any particular project.!'? Unbundled RECs
are transferred quickly and inexpensively across borders from locales where renewable energy
deployment has outpaced demand,'!'® and there is no guarantee that the purchase of an unbundled
REC results in the actual use of the underlying renewable energy. The abundance of unbundled
RECs lowers their value and creates a disincentive for marketers wishing to make renewable
energy claims to pay the higher price for the actual purchase and use of renewable energy. Thus,
unbundled RECs undercut—not support—the existence and future generation of renewable
energy.

State regulators have recognized the problem with relying on unbundled RECs to make
representations of renewable energy use and have begun to disallow the practice. In 2020, the
California Energy Commission (“CEC”) updated its Power Source Disclosure Program
regulations to exclude unbundled RECs from electricity providers’ calculations of fuel mix or
GHG emissions.!'* The CEC determined that unbundled RECs do not represent the renewable
electricity that a utility delivers and a consumer uses. Thus, the CEC excluded unbundled RECs
from allowable representations of renewable energy use.

The Green Guides presently allow unbundled RECs to be paired with non-renewable energy

The FTC declined to advise against the use of RECs when issuing guidance on renewable energy
in 2012, because the FTC found that “[n]o evidence on the record suggests that a contract-based
system more reliably tracks renewable energy than a well-designed REC-based system.”!!> The
FTC also declined to advise against using unbundled RECs to make renewable energy claims,

1% Matthew Brander et al., Creative Accounting: A Critical Perspective on the Market-Based
Method for

Reporting Purchased Electricity (Scope 2) Emissions, 112 ENERGY POL’Y 29, 30-32 (Jan. 2008),
https://www.sciencedirect.com/science/article/pii/S0301421517306213 (submitted herewith).

11 Bjorn et al., supra note 109.

112 [d

113 See U.S. ENV’T PROT. AGENCY, Green Power Pricing, Renewable Energy Certificates (RECs)
(Feb. 5, 2023), https://www.epa.gov/green-power-markets/green-power-pricing.

114 “Unbundled RECs, including those from a non-eligible renewable energy resource shall not
be used to calculate or adjust the fuel mix or GHG emissions intensity of an electricity
portfolio.” California Energy Commission’s Power Source Disclosure Program, Accounting
Methodology, CAL. CODE REGS., tit. 20, § 1393(a)(1) (2023).

"5 FTC Guides, 75 Fed. Reg. 63,552, 63,592 (proposed Oct. 10, 2010).
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because the FTC suggested that “[t]here is no evidence that unbundled RECs [support renewable
energy] any less than direct purchases of renewable energy.”! !¢

More than a decade since the last update to the Guides, it has become clear that RECs alone do
not support renewable energy and that unbundled RECs can actually harm the renewable energy
industry. The FTC should accordingly narrow its guidance in § 260.15 to eliminate the REC
exception for marketers who use non-renewable energy. Consumers should get what they expect
when they purchase products or services backed by renewable energy claims: that the purchases
benefit renewable energy, because the marketers actually bought and used renewable energy.

Proposed Revisions to § 260.15

Below, we propose specific changes to the existing language of § 260.15, to address the
issues identified above:

(a) It is deceptive to misrepresent, directly or by implication, that a product or package is
made with renewable energy or that a service uses renewable energy. A marketer should
not make unqualified renewable energy claims, directly or by implication, if fossil fuel,

or electricity derived from fossil fuel, is used to manufacture any part of the advertised

item or is used to power any part of the advertised service;unless-the-marketer-has

(c) It is deceptive to make an unqualified “made with renewable energy” claim unless all, or
virtually all, of the significant manufacturing processes involved in making the product or

package are powered with renewable energy ernon-renewable-energy-matched by
renewable-energy-eertifieates. When this is not the case, marketers should clearly and

prominently specify the percentage of renewable energy that powered the significant
manufacturing processes involved in making the product or package.

116 FTC Statement at 223.
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Additional Suggested Updates to § 260.15

To ensure the Green Guides remain a critical resource for consumers of renewable energy, the
FTC should also update the Green Guides to account for recent, significant changes in the
renewable energy markets. More specifically, the FTC should expand § 260.15 of the Green
Guides to explicitly encompass claims of renewable, clean, or green gas in the marketing of
fossil gas and alternatives to fossil gas.

With climate change a paramount world issue, many jurisdictions across the United States have
set forth decarbonization goals that require reduced use of fossil fuels in the building and
transportation sectors.!!” For example, Massachusetts has set a net-zero greenhouse emissions
mandate by 2050.'!"® To achieve this end, the Commonwealth seeks to reduce fossil fuel use in
the residential building sector by 95% from its 1990 baseline.!" In response, local gas
distribution companies and other fossil fuel heating vendors (e.g., oil and propane dealers) are
actively looking for opportunities to maintain their business model through the introduction of
fossil fuel alternatives for use in the building heating sector, e.g., renewable natural gas, green
hydrogen, synthetic natural gas, or other biofuels.!?

Greenwashing marketing tactics and claims are likely to proliferate as many jurisdictions adopt
laws to reduce the use of fossil fuels and fossil gas. Currently, gas distribution companies often
market natural gas as more efficient, better for the environment, and clean. These statements are
without qualification or substantiation and could be misleading to a reasonable consumer,'?!
particularly at a time when there is continual media focus on climate change and decarbonizing
heating in buildings.

17 See, e.g., MASS. EXEC. OFF. ENERGY & ENV’T AFFS., CLEAN ENERGY AND CLIMATE PLAN FOR
2050 (Dec. 2022), https://www.mass.gov/doc/2050-clean-energy-and-climate-plan/download
(setting forth a broad suite of specific goals, strategies, policies, and actions to reduce statewide
gross GHG emissions by at least 85% below the 1990 baseline level and conserve and enhance
carbon sequestration on natural and working lands to help achieve net-zero in 2050).

18 See An Act Creating a Next-Generation Roadmap for Massachusetts Climate Policy, 2021
Mass. Acts 2021, Ch. 8, https://malegislature.gov/Laws/SessionLaws/Acts/2021/Chapter8
(requiring statewide limits and sector specific sub-limits to maximize the Commonwealth’s
ability to achieve net-zero in 2050).

119 See MASS. EXEC. OFF. ENERGY & ENV’T AFFS., supra note 117, at xii.

120 See, e.g., Investigation by the Department of Public Utilities into the role of Gas Local
Distribution Companies as the Commonwealth Achieves Its Target 2050 Climate Goals, D.P.U.
20-80, Local Gas Distribution Companies Net Zero Enablement Filings (Mar. 18, 2022),
https://eeaonline.eea.state.ma.us/DPU/Fileroom/dockets/bynumber/20-80 (presenting plans to
introduce renewable natural gas and green hydrogen into the distribution system).

2 For example, consumers may wonder: Cleaner than what alternative? Better for the
environment than what alternative? Is natural gas the most climate friendly option?
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The Office of the Massachusetts Attorney General'?? (“MA AGO”) recently relied on §
260.15(d), Example 5 in discussions with a local natural gas distribution company seeking to
acquire biomethane produced at a local landfill and market it to its customers as “renewable”
natural gas. The landfill gas facility, however, retained the renewable attributes associated with
the biomethane production. Referring to Example 5, by analogy, the MA AGO reasoned that the
local distribution company forfeited the ability to market the biomethane as renewable because it
did not retain the renewable attributes.'?

This same distribution company marketed renewable natural gas, on its website, as “cleaner”
than fossil gas, without any qualifications or substantiation. Relying on § 260.15(b), which notes
that marketers should qualify their renewable claims absent substantiations for all their express
and reasonably implied assertions, the MA AGO contended that the company’s webpage
constituted unfair and deceptive marketing practices under the Massachusetts consumer
protection laws. The company took down the webpage shortly after learning of the MA AGO’s
concern.

Similarly, the California Attorney General (“CA AGQO”) recently relied on § 260.15(a) in
determining that a natural gas producer violated state consumer protection laws by claiming that
natural gas is “renewable.” That section provides, among other things, that a marketer should not
make unqualified renewable energy claims if fossil fuel is used to manufacture any part of the
advertised item. And § 260.15(¢c), in turn, provides, “It is deceptive to make an unqualified
‘made with renewable energy’ claim unless all, or virtually all, of the significant manufacturing
processes involved in making the product or package are powered with renewable energy or non-
renewable energy matched by renewable energy certificates.” In fact, only a small fraction (less
than 5% at the time) of the company’s natural gas portfolio was derived from biomethane (and
could thus be deemed “renewable”); the remaining natural gas sold by the company, including
the gas sold to residential consumers, was derived from fossil fuel. The CA AGO asserted that
this was not “all, or virtually all” of the marketed product.

The current provisions thus served the purpose of providing a workable standard for finding the
natural gas producer’s claims deceptive, but the Green Guides should address fuel marketing
more directly. The growing marketing of these alternative fuels presents significant and
continued opportunity for unfair and deceptive marketing practices. Consumers looking to the
Green Guides for assistance would not find any specific guidance when navigating these types of

122 The Massachusetts Consumer Protection Laws authorize the Massachusetts Attorney General
to promulgate rules and regulations interpreting the provisions of the consumer protection statute
but require any rule or regulation to be consistent with the interpretations given to the
corresponding federal law (15 U.S.C. § 45(a)(1)) by the FTC and federal Courts. MASS. GEN.
LAaws ch. 93A, § 2 (2023).

12 See Liberty Utilities (New England Natural Gas Company) Corp. d/b/a Liberty, D.P.U. 22-32,
Initial Brief of the Office of the Attorney General, pp. 13-17 (Sept. 16, 2022),
https://fileservice.eea.comacloud.net/FileService.Api/file/FileRoom/15504707. Further, as noted
above, the developer is retaining an unbundled REC that, under the current guidance, can be
paired with non-renewable energy to market the energy as renewable.
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marketing claims. We therefore recommend the FTC expand § 260.15 to specifically address
claims of renewable, clean, or green gas and/or fuels in the marketing of fossil fuels, fossil gas
and alternatives to fossil fuels and fossil gas.

CONCLUSION

We appreciate the opportunity to submit these comments and hope the FTC will consider them in

determining whether and how to revise the Green Guides for the next ten years.
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