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ATB 2017-164

These are appeals filed under the formal procedure pursuant to G.L. c. 58A, 8 7 and G.L.
c. 59, 88 64 and 65, from the refusal of the board of assessors of the town of Swansea
(“appellee”), to abate a water district tax imposed upon the above-named property owners
(collectively the “appellants™) for fiscal years 2014 and 2015.

Commissioner Chmielinski heard these appeals. Chairman Hammond and
Commissioners Scharaffa, Rose and Good joined him in the decisions for the appellants.

These findings of fact and report are made pursuant to requests by both the appellants and
appellee under G.L. c. 58A, 8 13 and 831 CMR 1.32.

Paul N. Barbadoro, Esqg. for the appellants.
Edmund J. Brennan, Jr., Esq. for the appellee.



FINDINGS OF FACT AND REPORT

At the hearing of these appeals, the parties presented testimony and documentary
evidence. The appellants presented the testimony of appellants Christine Adermann, Mark
Camara, Jason Matos, William Falandys, and Steven Bouchard, who testified on their individual
matters. The appellee presented the testimony of Superintendent Robert Arthur Marquis of the
Swansea Water District (“District”) and of Peter Burke, the Swansea Fire Chief, who both
testified in regards to all of the appeals at issue. On the basis of all of the evidence, the Appellate
Tax Board (“Board”) made the following findings of fact.

Pursuant to a Town of Swansea (“Town” or “Swansea”) By-Law (“By-Law”) and
enabling legislation, Chapter 137 of the Acts of the Commonwealth of 1949 (“1949 Act”), the
District was incorporated on May 9, 1949. Among the powers granted to the District is to
impose a water district tax, which is at issue in these appeals.

The appellants all own property located in Swansea. All of the appellants’ properties
border the neighboring Town of Somerset (“Somerset”). None of the properties had received an
assessment of water district tax prior to the assessments for fiscal year 2014.

1. Jurisdiction
a. Jurisdictional facts for fiscal year 2014 appeals

Swansea bills its real estate taxes on a quarterly basis. For fiscal year 2014, the first two
installments, due on August 1, 2013 and November 1, 2013, were preliminary bills based on the
assessed value of the property for the preceding fiscal year. The actual tax bills for fiscal year
2014 were due in two installments: February 3, 2014 and May 1, 2014.

The actual tax bills mailed on December 31, 2013 included information concerning the
total tax due for the fiscal year, a notation of the amounts paid by the appellants with their
preliminary tax payments, and the amounts remaining due for the remaining two quarters. The
amounts remaining due were evenly divided, within a penny, between the third quarter due on
February 3, 2014 and the fourth quarter due on May 1, 2014.

The appellants timely paid their third quarter tax bills and did not file Applications for
Abatement by the due date for the payment of the first installment of the actual tax bills.
Notwithstanding the amounts shown as due for the third and fourth quarters on the actual tax

bills, the fourth quarter tax bills now showed, for the first time, a “district tax” added to the

! The notice inexplicably references February 1, 2014 as the due date for Applications for Abatement, which was a
Saturday. The due date for Applications for Abatement is the due date of the first installment of the actual tax bill,
in this case, February 3, 2014. See G.L. c. 59, 88§ 64, 65.



fourth quarter tax due on May 1, 2014. Although the fourth quarter tax bills were not labeled as

such, the assessors maintained that they included an “omitted assessment” of the district tax

under G.L. c. 59, § 75 (“§ 75”).

The appellants each filed an appeal with the District. The District denied each of the

appellants’ appeals. The appellants timely filed Applications for Abatement with the assessors

and Petitions Under Formal Procedure with the Board as detailed below:?

Appellant Amount of Application filed Application denied by | Petition filed with
water tax with assessors assessors the Board
assessment

Adermann $600.92 05/23/2014 06/13/2014 0 09/10/2014

Camara $602.26 05/23/2014 06/13/2014 09/10/2014

Matos $467.56 05/30/2014 06/13/2014 09/10/2014

Falandys $531.31 06/05/2014 06/13/2014 09/10/2014

Bouchard

On the basis of these facts, the Board found and ruled that it had jurisdiction over the instant

appeals for fiscal year 2014. See G.L. c. 59, § 59.

b. Jurisdictional facts for fiscal year 2015 appeals

The Swansea Collector of Taxes mailed the fiscal year 2015 actual tax bills on December

31, 2014. The fiscal year 2015 actual tax bills included both a real estate tax and the water

district tax. In accordance with G.L. c. 59, § 57C, the appellants each timely paid the taxes

assessed without incurring interest. The appellants timely filed Applications for Abatement with

the assessors and Petitions Under Formal Procedure with the Board as detailed below:

Appellant Amount of Application filed Application denied by | Petition filed with
water tax with assessors assessors the Board
assessment

Adermann $608.67 02/03/2015° 03/11/2015 05/05/2015

Camara $613.88 01/29/2015 03/11/2015 04/29/2015

Matos $482.76 01/15/2015 03/04/2015 04/24/2015

Falandys

Bouchard $396.19 01/22/2015 03/04/2015 04/24/2015

2 Pursuant to G.L. c. 59, § 59, when a taxpayer is assessed pursuant to G.L. c. 59, §§ 75 or 76, the provisions
governing omitted or revised assessments, respectively, the taxpayer has three months after the issuance of the
omitted/revised assessment to file an appeal with the assessors.

® February 1, 2015 fell on a Sunday. Pursuantto G.L. c. 4, § 9, “when the day or last day for the performance of any
act . . . falls on Sunday or a legal holiday, the act may . . . be performed on the next succeeding business day.”
However, the appellee’s office was closed on February 2, 2015 because of a severe snow storm. Therefore, the
application was considered timely, because it was filed on the next business day.



On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and
decide these appeals.

2. Assessment of the water district tax

Superintendent Marquis testified to a change in the Town’s assessment of the water
district tax at issue. He testified that the purpose of the By-Law was to create a tax on water
used for fire protection. He then explained that, prior to July of 2012, the Swansea Water
District defined a taxable benefit under the 1949 Act and By-Law to include any property located
within 1,000 feet of a Swansea fire hydrant. The Swansea Water District subsequently voted to
eliminate the 1,000-foot requirement, effective July 1, 2012, and instead determined that the
taxable benefit under the By-Law should extend to any property that the Swansea Water District
believed would receive the benefit of fire protection from Swansea.

Chief Burke was called as a witness on behalf of the appellants. He testified that the
mission of the Swansea Fire Department was “[t]o save life and property in the town of
Swansea.” In carrying out that mission, Chief Burke testified that, in the event of a fire, he
would use a fire hydrant located closest to a property, including a hydrant that was owned by
neighboring Somerset. Chief Burke testified that Swansea Fire Department equipment has
improved since the By-Law first went into effect in 1949, thus enabling the pumping of greater
volumes of water over longer distances from fire hydrants. However, Chief Burke admitted that
the Department would still hook up to the closest fire hydrant to the fire, even if that hydrant was
outside Swansea in neighboring Somerset.

Each of the appellants testified that their properties were closer to fire hydrants located in
neighboring Somerset than to any hydrants located in Swansea.

Appellants Christine and Matthew Adermann reside at 200 Millers Lane, which is
beyond the 1,000-foot range of the closest Swansea fire hydrant. At the hearing, Christine
Adermann testified that the closest fire hydrant to her property is located across the street,
approximately 25 feet from her property, and that this fire hydrant is owned by Somerset. She
testified that the closest Swansea fire hydrant to her property is located at the corner of Bark and
Marble Streets, at a distance of about 3,700 feet from her property.

Appellants Mark and Holly Camara reside at 16 Millers Lane, which is beyond the 1,000-
foot range of the closest Swansea fire hydrant. At the hearing, Mark Camara testified that the
closest fire hydrant to his property is located across the street on Millers Lane, approximately 40
feet from his property, and that this fire hydrant is owned by Somerset. He testified that the



closest Swansea fire hydrant to his property is located at the corner of Bark and Marble Streets,
at a distance of over 1,600 feet from his property.

Appellants Jason and Jessica Matos reside at 32 Wellesley Drive, a property located in a
Somerset neighborhood, accessed through Prospect Street in Somerset, and with a Somerset
address but actually within the bounds of Swansea. The Matos’ property is beyond the 1,000-
foot range of the closest Swansea fire hydrant. At the hearing, Jason Matos testified that the two
closest fire hydrants to his property are each located about 200 feet from his property, one to the
east and the other to the west, and that both of these fire hydrants are owned by Somerset. He
testified that the closest Swansea fire hydrant to his property is located at 6 Earl Lane, at a
distance of about 1,300 feet from his property and only accessible through a thickly wooded
area.

Appellants William and Jacqueline Falandys reside at 26 Red Maple Lane, which is
beyond the 1,000-foot range of the closest Swansea fire hydrant. At the hearing, William
Falandys testified that the closest fire hydrant to his property is located across the street on
Millers Lane, approximately 40 feet from his property, and that this fire hydrant is owned by
Somerset. He testified that the closest Swansea fire hydrant to his property is located at the
corner of Bark and Marble Streets, at a distance of over 1,600 feet from his property.

Appellants Steven and Maria Bouchard reside at 54 Millers Lane, which is beyond the
1,000-foot range of the closest Swansea fire hydrant. At the hearing, Steven Bouchard testified
that the closest fire hydrant to his property is located across the street on Millers Lane, “not even
a stone’s throw away” from his property, and that this fire hydrant is owned by Somerset. He
testified that the closest Swansea fire hydrant to his property is located down the road, at a
distance of at least 2,000 feet from his property.

On the basis of the evidence, the Board found and ruled that the purported “omitted
assessment” of the district tax was invalid for fiscal year 2014. The appellee failed to show that
any real or personal property was “unintentionally omitted from the annual assessment of tax” or
“unintentionally valued or classified in an incorrect manner.” The district tax was not imposed
based on the omission or improper valuation of property in the original assessment. Rather, the
district tax was a separate tax assessed for the first time in the fourth quarter bills because of a
“policy change” as described in Superintendent Marquis’ testimony. Accordingly, the district
tax assessment for fiscal year 2014 was a considered decision, not the result of an
“unintentional” omission or a valuation of property included in the original assessment as
required by 88 75 and 76.



Moreover, there was no evidence that the assessors returned to the Commissioner of
Revenue (“Commissioner”) by June 30, 2014 a statement showing the amount of additional taxes
assessed by means of an omitted assessment, as required by G.L. c. 59, § 75. For this additional
reason, the Board found and ruled that the fiscal year 2014 district tax was not a valid omitted or
revised assessment under §§ 75 or 76.

Finally, as will be further explained in the Opinion, the 1949 Act provides an exemption
for property that “could not be supplied with water from said system in an ordinary or reasonable
manner.” As Chief Burke testified, because the Somerset fire department would hook up to the
closest hydrant, and because the appellants’ properties were located so much closer to a
Somerset fire hydrant, the Board found that it would be unreasonable for the Swansea fire
hydrants to be used in the event of a fire emergency at any of the subject properties. Therefore,
for the reasons stated in the Opinion, the Board found and ruled that the exception to the water
district tax applied to exempt these properties from the water district tax.

Accordingly, the Board issued decisions for the appellants in the instant appeals.

OPINION

At issue in these appeals is the liability of the appellants for the water district tax. For
fiscal year 2014, the Board must first determine whether the assessors, who failed to include the
water district tax assessment in the annual assessment of tax for that fiscal year, may properly
assess the water district tax in a fourth quarter tax bill. Although the fourth quarter tax bills were
not labeled as such, the assessors maintained that they constituted omitted assessments, and thus
were governed by § 75.

Under certain circumstances and subject to the conditions of § 75, assessors are allowed a
second chance during a fiscal year to assess a tax on a “parcel of real property or the personal
property of a person” which was “unintentionally omitted from the annual assessment of taxes
due to a clerical or data processing error or some other good faith reason” and therefore not
assessed during the normal annual assessment of property. However, the assessors failed to
show that any property, real or personal, was omitted from the original tax assessment. Rather,
as Superintended Marquis testified, the district tax reflected a policy decision to assess an
entirely new tax on the appellants.

In a similar appeal before the Board, Sithe New Boston LLC & Boston Edison Co. v.
Assessors of Boston, Mass. ATB Findings of Fact and Reports 2001-931, 932-3, the assessors
issued to the taxpayer an additional tax bill for so-called “transition payments, which they

alleged to be the difference between the taxpayer’s assessments in the fiscal year at issue there



(1999) and fiscal year 1997, the year the Electric Utility Restructuring Act went into effect. The
Board rejected the assessors’ contention that the additional tax bill constituted an omitted
assessment, because the failure to include an additional charge in a tax bill “did not amount to an
omission of property from the original assessment as required by the applicable statutes.” Id. at
935 (emphasis added).

The Board found and ruled in the present appeals that the 2014 district tax did not arise
from an omitted or improperly valued property, but from a considered decision to assess a new
tax on the appellants. The tax was assessed without prior notice to the appellants on their fourth
quarter tax bills as a new tax, not a revision of the original assessment. The failure to include the
district tax in the original assessment was therefore not “unintentional,” nor was the failure due
to a “clerical or data processing error or some other good faith reason,” as required by § 75;
rather, the proposed assessment of the district tax was a intentional decision, which was made
too late in the annual assessment process to be valid.

Furthermore, § 75 requires as a condition precedent to a valid omitted assessment the
following: “The assessors shall annually, not later than June 30 of the taxable year ... return to
the commissioner a statement showing the amounts of additional taxes so assessed.” See Sithe
New Boston, LLC, Mass. ATB Findings of Fact and Reports at 2001-934. In United Orthodox
Services, Inc. v. Assessors of Brookline, Mass. ATB Findings of Fact and Reports 2004-515,
530-31, the Board ruled that the statutory language of § 75 is “clear and unambiguous” regarding
the requirement that the taxing authority submit a statement to the Commissioner. (citing Sithe,
Mass. ATB Findings of Fact and Reports at 2001-934). This submission is “not perfunctory but
is meant to ‘ensure that the additional amount assessed is not excessive’”; failure to comply with
this statutory requirement thus renders a revised assessment invalid.” Wickles v. Assessors of
Hatfield, Mass. ATB Findings of Fact and Reports 2013-185, 193 (quoting United Orthodox
Services, Mass. ATB Findings of Fact and Report at 2004-531). In the instant appeals, there was
no evidence that the assessors complied with § 75’s requirement to return a statement to the
Commissioner. For this additional reason, the water district tax assessments for fiscal year 2014
were not valid.

For fiscal year 2015, the assessors included the water district tax in the regular tax bills.
In analyzing the substantive merits of the water district tax assessments, the Board referred to

Section Seven of the Act, which states in pertinent part:



[N]o estate shall be subject to any tax assessed on account of the system of water

supply under this Act if ... such estate is so situated that the buildings thereon, or

the buildings that might be constructed thereon, could not be supplied with water

from said system in an ordinary or reasonable manner. (emphasis added).

The uncontroverted facts of these appeals were that each of the appellants’ properties was
located much closer to neighboring Somerset’s fire hydrants than to any Swansea hydrants. For
example, with respect to the Adermanns’ property, the difference was 25 feet to the Somerset
hydrant versus 3,700 feet to the Swansea hydrant, while with respect to the Matos’ property, the
difference was 200 feet down the road to the Somerset hydrant versus 1,300 feet through a
thickly wooded area to the Swansea hydrant. Chief Burke testified that in a fire emergency, in
the interest of saving life and property, his department would always connect to a fire hydrant
located closest to a property, including a fire hydrant owned by neighboring Somerset. The
Board thus found it would be neither ordinary nor reasonable for the Swansea fire hydrants —
located significantly farther away and sometimes only accessible through a thickly wooded area -
- to be used in the event of a fire emergency at any of the subject properties.

“Courts must ascertain the intent of a statute from all its parts and from the subject matter
to which it relates, and must interpret the statute so as to render the legislation effective,
consonant with sound reason and common sense.” Harvard Crimson, Inc. v. President &
Fellows of Harvard College, 445 Mass. 745, 749 (2006). In the instant appeals, the Board found
and ruled that “sound reason and common sense” dictated that the subject properties “could not
be supplied with water from said system in an ordinary or reasonable manner” within the
meaning of 8 7 of the 1949 Act and therefore, they were exempt from the water district tax at
issue.

Accordingly, the Board issued decisions for the appellants in these appeals, ordering
abatement of the water district tax assessed against the appellants.

THE APPELLATE TAX BOARD
By:

Thomas W. Hammond, Jr., Chairman
A true copy,
Attest:

Clerk of the Board



COMMONWEALTH OF MASSACHUSETTS
APPELLATE TAX BOARD

KTT, LLC V. BOARD OF ASSESSORS OF
THE TOWN OF SWANSEA

Docket No. F322736 Promulgated:
October 13, 2016

ATN 2016-426

This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, 8 7 and G.L.
c. 59, 88 64 and 65 from the refusal of the appellee, the Board of Assessors of the Town of
Swansea (“appellee” or “assessors”), to abate a tax on certain personal property in the Town of
Swansea assessed to KTT, LLC (“KTT” or “appellant”) under G.L. c. 59, §§ 11 and 38 for fiscal
year 2014 (“fiscal year at issue”).

Commissioner Good heard this appeal. Chairman Hammond and Commissioners
Scharaffa, Rose, and Chmielinski joined her in the decision for the appellant.

These findings of fact and report are made pursuant to requests by both the appellant and
the appellee to G.L. c. 58A, § 13 and 831 CMR 1.32.

Nicholas D. Bernier, Esqg. for the appellant.

Michael R. Siddall, Esg. and Allison B. Turner, Esq. for the appellee.

FINDINGS OF FACT AND REPORT

Based on the testimony and documentary evidence entered into the record at the hearing
of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.
. Ownership and Jurisdiction

This appeal involves the taxation of personal property, namely the solar panels, racking,
and related equipment (collectively, the “subject property”) that compose a solar farm located on
an approximately 65-acre parcel of land on Baker Road (the “Baker parcel”) in Swansea. The
evidence showed that the owner of the subject property on January 1, 2013 was Baker Road
Solar Farm, LLC, while the owner of the Baker parcel was the appellant. Both entities were
managed by Kerri A. Cabral, who testified at the hearing of this appeal, and the Board found her
testimony to be credible.

Ms. Cabral explained that she is the manager of both KTT and Baker Road Solar Farm,
LLC, and that she operates those entities with her husband, Timothy Cabral. The Baker parcel is

9



located across the street from the Cabrals’ personal residence at 222 Baker Road. Ms. Cabral
testified that she and her husband had owned the Baker parcel, which was a large and
unimproved tract of land, for several years. She stated that they were interested in making use of
the Baker parcel but wished to do so in a way that would benefit the environment. They
therefore eschewed residential development of the Baker parcel, and instead, around 2010 or
2011, embarked on efforts to build a solar farm.

The record in the present appeal indicated that although the subject property was at all
times owned by Baker Road Solar Farm, LLC, the assessors assessed taxes on the subject
property to KTT for the fiscal year at issue. The assessors initially valued the subject property at
$3,533,855, and assessed tax thereon, at the rate of $23.44 per thousand, in the total amount of
$82,833.56.1 The appellant paid the tax due without incurring interest. On January 29, 2014, the
appellant timely filed an Application for Abatement, contending that the subject property was
exempt under G.L. c. 59, § 5, cl. 45 (“Clause Forty-Fifth”), and also overvalued. On February
19, 2014, the assessors voted to grant a partial abatement, reducing the assessed value of the
subject property to $1,212,502. Not satisfied with this abatement, the appellant timely filed an
appeal with the Board on May 8, 2014.

At the hearing of this appeal, the assessors challenged the standing of the appellant to
bring this appeal, as it was not the subject property’s owner of record. The Board rejected this
argument. The tax bill was issued to the appellant, and the appellant was therefore “[a] person
upon whom a tax has been assessed” under G.L. c. 59, § 59 and “a person aggrieved by the
refusal of the assessors to abate a tax”for purposes of G.L. c. 59, § 64. Accordingly, the Board
found and ruled that the appellant had standing to bring this appeal, and based on the foregoing
dates, which complied with all of the statutory deadlines, the Board found and ruled that it had
jurisdiction to hear and decide this appeal.

1. The Use of the Subject Property

The evidence of record showed that Baker Road Solar Farm, LLC, entered into a
purchase agreement (“the net-metering agreement”) with Fall River Five Cents Savings Bank
(“Bank’), which was headquartered in Fall River, Massachusetts, on May 31, 2013. Under the
terms of the net-metering agreement, 98% of the electricity generated by the subject property
would be credited to offset the electricity bills for four of the Bank’s branch locations in

Massachusetts, while 2% would be credited to offset the electricity bills of the Cabrals’ personal

! This amount is exclusive of an additional water district tax in the amount of $5,265.44.
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residence at 222 Baker Road. In exchange for those credits, the Bank agreed to pay Baker Road
Solar Farm, LLC 95% of the dollar value for the credited electricity appearing on the Bank’s
electricity bill from National Grid.

Property record cards for each of the five properties to which the net-metering agreement
applied were also entered into the record. Those record cards showed that each of the five
properties was “taxable under” G.L. c. 59.

Based on the evidence of record, and as explained more fully in the Opinion below, the
Board found that the subject property was exempt under the unambiguous language of Clause
Forty-Fifth. Accordingly, the Board issued a decision for the appellant in this appeal, and
granted an abatement of tax in the amount of $30,227.49, along with interest.

OPINION

All property, real and personal, situated within the Commonwealth is subject to local tax,
unless expressly exempt. G.L. c. 59, § 2. Such an exemption is provided in Clause Forty-Fifth for
) solar or wind powered system or device which is being utilized as a primary or

auxiliary power system for the purpose of heating or otherwise supplying the

energy needs of property taxable under this chapter; provided, however, that the

exemption under this clause shall be allowed only for a period of twenty years

from the date of the installation of such system or device.

G. L.c.59, 85, cl. 45. A taxpayer seeking an exemption bears the burden of proving that the
subject property qualifies “according to the express terms or the necessary implication of a
statute providing the exemption.” New England Forestry Foundation, Inc. v. Assessors of
Hawley, 468 Mass. 138, 148 (2014).

Courts interpret a statute in accordance with the plain meaning of its text. Reading Coop.
Bank v. Suffolk Constr. Co., 464 Mass. 543, 547-48 (2013)(citing Massachusetts Community
College Council MTA/NEA v. Labor Relations Comm’n, 402 Mass. 352, 354 (1988)). As the
primary source of insight into the intent of the Legislature is the language of the statute, if the
language of the statute is unambiguous, a court’s function is to enforce the statute according to
its terms. 1d. at 548; International Fid. Ins. Co. v. Wilson, 387 Mass. 841, 853 (1983).

There is nothing ambiguous in the language of Clause Forty-Fifth, and the plain meaning
of its words requires only that the subject property be: (1) a solar or wind powered system or
device; (2) utilized as a primary or auxiliary power system for the purpose of heating or
otherwise supplying energy; and (3) utilized to supply the energy needs of property that is
subject to Massachusetts property tax. Based on the evidence presented, the Board found and

ruled that the subject property was at all material times a solar powered system within the
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meaning of Clause Forty-Fifth and used as a primary or auxiliary power system supplying the
energy needs of property in Massachusetts that is taxable. Therefore, the Board found and ruled
that the subject property conforms to all of the express requirements of Clause Forty-Fifth.

The facts of the present appeal are substantially similar to those in Forrestall
Enterprises, Inc. v. Assessors of Westborough, Mass. ATB Findings of Fact and Reports 2014-
1025, which the Board also decided in favor of the taxpayer. In that case, the solar array at issue
was used to generate power for several residential and business properties located on taxable
parcels that were different than the parcel on which the solar array was located. As here, the
taxpayer in Forrestall had entered into a net-metering agreement under which the credits for the
power generated by the solar array were allocated among the various properties. Id. at 2014-
1028.

The assessors in Forrestall urged the Board to construe Clause Forty-Fifth in a way that
limited its application to solar arrays which supply power to property located on the same, or a
contiguous, parcel as the solar array. Id. at 2014-1030. The basis for the assessors’ argument in
that case was that Clause Forty-Fifth should be construed as a personal exemption, like many of
the other exemptions found within G.L. c. 59, § 5, such as clauses 37, 42, and 43, each of which
are limited to a single residential property which is occupied as the domicile of the person
eligible for the exemption. G.L. c. 59, § 5, cls. 37, 42, and 43. However, each of those clauses
contains express language limiting the scope of the exemption to specific property, while Clause
Forty-Fifth does not. The Board therefore rejected the assessors’ argument as it was without
support in the statute. Forrestall at 2014-1030.

The key factual distinction between the present appeal and Forrestall is that here, the
subject property is used primarily to supply energy to Bank branches, which are not owned by or
affiliated with the appellant, in exchange for cash payments from the Bank.? The assessors
argued that this type of commercial use was not what the Legislature intended to favor with an
exemption in enacting Clause Forty-Fifth. Once again, the Board found and ruled that this
argument lacked support in the statute. Id. at 2014-1037.

If the Legislature had meant to limit the scope of Clause Forty-Fifth to exempt only solar
arrays which supply the energy needs of properties owned by the same taxpayer, it could easily

have done so. See Anderson Street Associates v. City of Boston & another, 442 Mass. 812, 817

% The properties which benefitted from the solar array at issue in Forrestall were owned by Bruce Forrestall and two
corporations of which he was the sole owner. Id. at 2014-1027-28.
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(2004) (“Had the Legislature intended G.L. c. 121 A to guarantee tax concessions to be
permanent, it could have included statutory language to that effect. It has done so elsewhere.”);
Commissioner of Revenue v. Cargill, Inc., 429 Mass. 79, 82 (1999) (“Had the Legislature
intended to limit the credit in the manner advocated by the commissioner, it easily could have
done s0.”). The Legislature has placed no such limitation in Clause Forty-Fifth, despite its
presumed awareness of the Board’s decision in Forrestall and its explicit language in other
statutes relating to solar power, which expressly limits the applicable credit or exemption to a
specific property. See Forrestall at 2014-1034. Where the Legislature has not included
language in the statute expressing the limitation advocated by the assessors, the Board will not
interpret the statute to impose such a limitation.

Similarly unpersuasive was the assessors’ argument regarding an allegedly absurd result
produced by a literal reading of Clause Forty-Fifth. In an attempt to demonstrate such a result,
the assessors posited that if the appellant were a tax-exempt organization using solar panels to
supply the energy needs of one of its own properties, the solar panels would not be exempt under
Clause Forty-Fifth, according to the Board’s reading of it, as they would not be supplying the
energy needs of “property taxable” under Chapter 59. In this hypothetical, the solar panels of
course would be exempt under G.L. ¢. 59, § 5, cl. 3, as the “personal property of a charitable
organization.” As the absurd result suggested by the assessors would not be the result at all, the
Board rejected this argument.

In conclusion, on the basis of all of the evidence, the Board found and ruled that the
subject property was exempt under Clause Forty-Fifth, and therefore issued a decision for the
appellant in this appeal, and granted an abatement of $30,227.49, along with interest.

THE APPELLATE TAX BOARD
By:

Thomas W. Hammond, Jr., Chairman
A true copy,
Attest:

Clerk of the Board
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COMMONWEALTH OF MASSACHUSETTS
APPELLATE TAX BOARD

NSTAR ELECTRIC COMPANY V. BOARD OF ASSESSORS OF
THE CITY OF BOSTON
Docket Nos.: F316346 (FY 2012) Promulgated:
F319254 (FY 2013) August 11, 2017

ATB 2017-340

These are appeals under the formal procedure, pursuantto G.L. c. 58A, 8 7 and G.L. c.
59, 88 64 and 65, from the refusal of the Board of Assessors of the City of Boston (the
“assessors” or “appellee”) to abate taxes on certain personal property in the City of Boston
owned by and assessed to the NSTAR Electric Company (the “appellant” or “NSTAR”) under
G.L.c. 59, 88 11, 18, and 38, for fiscal years 2012 and 2013.

Chairman Hammond heard these appeals. Commissioners Scharaffa, Rose, Chmielinski,
and Good joined him in the decisions for the appellee.

These findings of fact and report are promulgated pursuant to the appellant’s request
under G.L. c. 58A, § 13 and 831 CMR 1.32.

Daniel J. Finnegan, Esg. and Michael D. Roundy, Esg. for the appellant,

David L. Klebanoff, Esq. and Nicholas Ariniello, Esqg. for the appellee.

FINDINGS OF FACT AND REPORT

These appeals involved fourteen days of trial, testimony from eight witnesses, including
three experts and two rebuttal witnesses who had testified in the appellant’s case-in-chief, the
introduction of over forty exhibits, and two stipulations of agreed facts with additional exhibits
attached. The parties also jointly submitted an appendix that contains a compendium of pertinent
regulatory decisions or relevant portions of them by the Massachusetts Department of Public
Utilities (the “DPU”), or its predecessor, from 1993 to 2011, plus one each from the Washington
State Utilities and Transportation Commission, the New Hampshire Public Utilities Commission,
and the Federal Energy Regulatory Commission (the “FERC”).! The parties also submitted both

post-trial and reply briefs, and requests for findings of fact. The appellant additionally submitted

! For a number of reasons, the page numbers assigned to the DPU decisions in the compendium do not necessarily
correspond to those on the website (http://webl.env.state.ma.us/DPU/FileRoom/dockets/bynumber) from which the
parties accessed the decisions.
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a request for rulings of law.? Based on all of the evidence, the Appellate Tax Board (the

“Board”) made the following findings of fact.

Introduction

On January 1, 2011 and January 1, 2012, NSTAR was the assessed owner of personal

property situated in Boston. NSTAR is a public electric utility that serves 81 communities in
Massachusetts, including Boston, and is regulated by the DPU and FERC. As of January 1, 2011
and January 1, 2012, NSTAR served a total of 1,157,000 and 1,163,000 customers, respectively,
with 302,153 and 304,057 customers located within Boston, respectively.

The personal property at issue consists of electric utility transmission and distribution

property placed at various locations throughout the City (the “subject property”). As of the

relevant valuation and assessment dates, NSTAR reported that the subject property consisted of

the categories and quantities summarized in the table below.

Poles

Circuit miles of overhead lines
Circuit miles of underground lines
Circuit miles of conduit

Services

Transformers

Meters

Street lights

Fiscal Year Fiscal Year
2012 2013
50,488 44,230

419

1,678

1,634

102,656 94,404
12,337 12,424
302,153 304,057
25,791 25,625

The subject property reported and valued by NSTAR did not include so-called

construction work in progress (“CWIP”), but it did include completed construction not yet

classified. As of the relevant valuation and assessment dates, NSTAR reported the total gross

cost, the total depreciation, and the total net book cost of the subject property as summarized in

the table below.

Total gross original cost
Total depreciation
Total net book cost

Fiscal Year
2012

$1,605,629,710
$ 450,700,003
$1,154,929,707

Fiscal Year
2013

$1,655,852,137
$ 473,739,050
$1,182,113,087

2 At the close of the appellant’s case-in-chief, the assessors filed a motion for a directed verdict on the ground that
the appellant was not entitled to relief because it failed to timely file a “true list” for its personal property located in
Boston, in accordance with G.L. c. 59, § 29, for both fiscal years at issue and the assessments for those fiscal years
did not exceed 150% of the values put forth by the appellant. The Board took this motion under advisement and
later ruled that it was moot given that the decisions in these appeals were for the appellee.
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NSTAR did not maintain or report separate accounts booking the depreciation of its
property located in Boston. NSTAR’s depreciation is based on multiplying a systems-wide
average depreciation rate for all of NSTAR’s Massachusetts property by the gross original cost
of the property.

The methodology implemented by the assessors for valuing the subject property
consisted of an equal weighting of the net book cost reported by NSTAR coupled with the
replacement cost new less physical depreciation of the subject property. For fiscal year 2012, the
assessors valued the subject property at $1,586,035,900 and assessed a tax thereon at the
commercial rate of $31.92 per $1,000 in the amount of $50,626,265.93. For fiscal year 2013, the
assessors valued the subject property at $1,634,648,000 and assessed a tax thereon at the
commercial rate of $31.96 per $1,000 in the amount of $52,243,350.08.

Jurisdiction

In accordance with G.L. 59, § 57A, the appellant timely paid the tax due for both fiscal
years at issue without incurring interest. Based on the appellant’s timely payment of the personal
property taxes and the jurisdictional information summarized in the following table, the Board
found and ruled that, in accordance with G.L. c. 59, 88 59 and 64-65, it had jurisdiction over

these appeals.

Tax Bill Abatement Abatement Application  Petition Filed
Mailed Application Filed Denied
Fiscal Year 2012 12/31/2011 01/31/2012 03/12/2012 06/11/2012
Fiscal Year 2013 12/31/2012 01/31/2013 02/14/2013 05/13/2013

Regulatory and Legal Setting
As set out in Boston Gas Co. v. Assessors of Boston, 458 Mass. 715, 717-19 (2011)

(“Boston Gas/SJC”) - the Supreme Judicial Court’s latest pronouncement on valuing regulated
utility property for ad valorem tax purposes - the assessors must value taxable property at its fair
cash value, pursuant to G.L. c. 59, 8 38. This statute dictates that a property’s “fair market
value” is “the price an owner willing but not under compulsion to sell ought to receive from one
willing but not under compulsion to buy.”” Boston Gas/SJC at 717 (quoting Boston Gas Co. v.
Assessors of Boston, 334 Mass. 549, 566 (1956)). “When challenging an assessment before the
Board, the burden rests on the taxpayer to establish its right to an abatement of the assessed tax.”
Boston Gas/SJC at 717 (citing Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245
(1974)(quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922))).

16




The assessment is presumed valid unless the taxpayer sustains its burden of proving otherwise.
Boston Gas/SJC at 717 (citing Schlaiker, 365 Mass. at 245).

Some of the methods used to value taxable utility property include: (1) a determination of
the property’s net book value; (2) an income-capitalization valuation; (3) a sales-comparison
valuation; (4) a determination of reproduction cost new less depreciation (“RCNLD”); (5) or a
blending of these approaches. Boston Gas/SJC at 717 (citing Tennessee Gas Pipeline Co. v.
Assessors of Agawam, 428 Mass. 261, 263 (1998)(citing Montaup Elec. Co. v. Assessors of
Whitman, 390 Mass. 847, 850 (1984))); see also Boston Edison Co. v. Assessors of Boston, 402
Mass. 1, 13 (1988) (“Boston Edison Co.”).

The DPU regulates the rates that electric companies charge consumers. “The net book
value of the regulated utility company, also known as the ‘rate base’ value, plays an important
role in the DPU’s calculation of the revenue that a regulated electric utility is permitted to earn.”
Boston Gas/SJC at 717-18 (citing Tennessee Gas Pipeline Co., 428 Mass. at 263). “The DPU
allows a utility to recover, through the rates charged to consumers, its reasonable operating
expenses, taxes, depreciation and amortization, and other costs.” Boston Gas/SJC at 718 (citing
Boston Gas Co. v. Department of Telecomm. & Energy, 436 Mass. 233, 234 (2002), quoting
Theory and Implementation of Incentive Regulation, D.P.U. 94-158 at 3 (1995); Boston Gas
Co., D.T.E. 03-40-B at 13-20 (2004) (breaking out the components of Boston Gas’s revenue
requirements)). “A utility is also permitted to earn a reasonable return on investment, which is
calculated as a percentage return on the utility’s rate base.” Boston Gas/SJC at 718 (citing
Boston Gas Co. v. Department of Telecomm. & Energy, 436 Mass. at 234; Boston Gas Co.,
D.T.E. 03-40-B at 16 (calculating return on rate base for company)). “The cost of utility
property may be included in the utility’s rate base if the property is used and useful’ to customers
and if the costs were prudently incurred.”” Boston Gas/SJC at 718 (citing Hingham v.
Department of Telecomm. & Energy, 433 Mass. 198, 202 (2001)). “For ratemaking purposes,
the value of property included in the rate base is its net book value, which has been defined as
“the original cost of the property at the time it was originally devoted to public use, less accrued
depreciation.”” Boston Gas/SJC at 718 (quoting Tennessee Gas Pipeline Co., 428 Mass. at
263).

“In the context of a sale of utility assets, the DPU has maintained a general policy of
limiting the net book value of assets in the hands of the buyer to the existing net book value in
the hands of the seller.” Boston Gas/SJC at 718 (citing Tennessee Gas Pipeline Co., 428 Mass.

at 263). “In this way, any acquisition premium paid for the assets — that is, an amount paid
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above net book value — would be excluded from the buyer’s rate base, and the buyer would thus
not earn the DPU-specified rate of return on the premium; as of 2003, the DPU stated that such
exclusion remains the norm.” Boston Gas/SJC at 718 (citing Boston Gas Co., D.T.E. 03-40 at
323 (2003)). “This policy has been referred to as the ‘carry-over rate base principle.”” Boston
Gas/SJC at 718 (citing Montaup Elec. Co., 390 Mass. at 852-53).

The Supreme Judicial Court has stated that “the net book value of utility assets is the
proper value for assessment purposes, absent ‘special circumstances’ that would induce a buyer to
pay more than net book values.” Boston Gas/SJC at 718-19 (citing Tennessee Gas Pipeline
Co., 428 Mass. at 263-64). “Such circumstances may include (1) that the utility company’s net
earnings actually may exceed the rate of return approved by the regulatory agency’; (2) that the
profit available from this transaction may exceed that which an investment of comparable risk
could bring in the open market’; (3) that the applicable regulatory agency may change its policies
and abandon the carry-over rate base principle, thereby making an investment in the company
more attractive’; or (4) {t]he potential for growth in a utility’s business.”” Boston Gas/SJC at
719 (quoting Boston Edison Co. v. Assessors of Watertown, 387 Mass. 298, 305-06
(1982)(“Watertown™)). “The special circumstances that could induce a buyer to pay more than
net book value are not limited to the examples enumerated above.” Boston Gas/SJC at 719
(citing Watertown at 306). These “circumstances” are often referred to, and are referenced
hereinafter, as Watertown factors.

In Boston Gas Co. v. Assessors of Boston, Mass. ATB Findings of Fact and Reports
2009-1195 (“Boston Gas/Board”), the Board reviewed numerous cases and transactions that
“illustrated the development of Massachusetts regulatory policy [since Watertown] and the move
away from a strict carryover-rate-base valuation model.” Id. at 2009-1278. The following three
paragraphs summarize the Board’s review, analysis, and conclusions relating to the then existing
regulatory and legal landscape as of fiscal year 2004, the fiscal year at issue in Boston
Gas/Board.

First, the Board in Boston Gas/Board noted that in Boston Edison Co., the Supreme
Judicial Court affirmed the Board’s blended approach to valuation that reflected “a prudent
purchase price above the plant’s net book.” Boston Edison Co., 402 Mass. at 15. Next, the
Board in Boston Gas/Board observed that in Boston Edison Co. v. Assessors of Everett, Mass.
ATB Findings of Fact and Reports 1996-759 (“Boston Edison/Everett”), it reviewed “the
regulatory environment for and potential purchasers of electric utilities,” id. at 813, and after an

extensive review that included federal regulatory precedent, various DPU decisions, and the
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Court’s decision in Boston Edison Co., and after noting the DPU’s departure from its prior
adherence to cost-based rate determinations, the Board in Boston Edison/Everett valued that
regulated electric utility property on a two-to-one ratio of depreciated replacement cost to net
book cost.

The Board in Boston Gas/Board then noted that shortly after the Board’s decision in
Boston Edison/Everett, the Supreme Judicial Court reviewed and affirmed the DPU’s valuation,
under G.L. c. 164, § 43, of an electricity distribution system using an equal weighting of RCNLD
and original cost less depreciation methodologies. See Stowe Municipal Electric Department v.
Department of Public Utilities, 426 Mass. 341, 345-46 (1998) (“Stowe”). The Board in Boston
Gas/Board further observed that the Court, in affirming the DPU’s decision in Stowe,
commented on how the DPU had “recently changed from a mandatory rule always limiting a
buyer of utility property to the seller’s rate base to a case-by-case determination.” Id. at 347,
The Board in Boston Gas/Board also noted that shortly thereafter, in Attorney General v.
Department of Telecommunications and Energy, Boston Edison Company, et al., 438 Mass.
256 (2002) (“Nstar”), the Supreme Judicial Court considered the appeal of a DPU decision that
allowed the recovery of an acquisition premium in the merger that created NSTAR. The Court
recognized the DPU’s relatively new policy that “merger-related costs [are recoverable] where
consolidation and recovery of costs will serve the ‘public interest,’ [as] set forth in D.P.U. 93-
167-A (1994) (“Mergers and Acquisitions ”’),” and that this policy reversed DPU’s previous
policy of per se disallowance of acquisition premiums in favor of a case-by-case determination
using the “public interest” standard. Id. at 261-62.

From its review of these cases and DPU decisions, the Board in Boston Gas/Board
concluded that DPU policy had indeed changed since Watertown, rendering the value of
regulated utility property greater than its mere carry-over rate base. The Board catalogued these
policy changes as including: adjustments in the purchaser’s rate base for prudently incurred
purchase costs above the plant’s net book cost; consideration of acquisition premium cost
recovery on a case-by-case basis; determining that an equal weighting of RCNLD and net book
cost met the “fair value” standard under G.L. c. 164, § 43; and the adoption of performance-
based rates that permitted a utility operating efficiently to achieve a level of profitability not
allowed under the traditional cost-based formula. Boston Gas/Board, Mass. ATB Findings of
Fact and Reports at 2009-12.

In reviewing the Board’s analysis of the regulatory and legal landscape in Boston
Gas/Board, the Supreme Judicial Court in Boston Gas/SJC affirmed the “board’s findings that
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changes in the regulatory environment for utilities justified the use of a valuation method other
than net book value.” Boston Gas/SJC, 458 Mass. at 722. The Court stated that in Boston
Edison Co., 402 Mass. at 13, “we held that the board reasonably saw, based on a prior decision
of the DPU upheld by this court, ‘the possibility that the [DPU] might allow adjustments in a
purchaser’s rate base to reflect a prudent purchase price above the plant’s net book cost.”” The
Court also recognized the DPU’s formal “shift in its policy with respect to the carry-over rate
base principle in a 1994 order,” Boston Gas/SJC, 458 Mass. at 722, and that “[t]he ruling
appeared to contemplate the possibility both of a return of the acquisition premium — for
example, as a recoverable cost to the company — and a return on the acquisition premium by
including it in the acquirer’s rate base.” Id. at 723 (emphasis added). The Court pointed out
that it had acknowledged the DPU’s regulatory change “from a mandatory carry-over rate base
policy to a case-by-case approach” in Stowe, 426 Mass. at 347, and had affirmed the DPU’s
approval of a rate plan which allowed the recovery of an acquisition premium paid to
consummate a merger in Nstar, 438 Mass. at 258.

In sum, the Court allowed that “[t]hese cases and DPU orders amply demonstrate the type
of regulatory change anticipated in [Watertown], justifying the use of a valuation methodology
other than net book value.” Boston Gas/SJC, 458 Mass. at 724. The Court went on to
pronounce that “[t]he DPU has declared its abandonment of a strict carry-over rate base policy,
this court has repeatedly and recently acknowledged that policy change, and the DPU has, in
practice, allowed the recovery of a premium in a utility merger.” Id. Lastly, the Court, in a
footnote, “also agree[d] with the board that the DPU’s adoption of ‘performance-based rates’ . . .
could contribute to a buyer’s willingness to pay more than net book value for rate regulated
utility property.” 1d. at 724 n. 17.

This background begs the threshold question in these appeals: whether any of these or
similar circumstances - which militate against relying solely on net book value to value the
subject property - existed as of the relevant valuation and assessment dates for these appeals.

The Appellant’s Case-in-Chief
The appellant introduced thirty exhibits into evidence, including FERC financial reports,

depreciation studies, pole studies, expert reports, several forms of list, documents pertaining to
the merger of Northeast Utilities and NSTAR (the “NSTAR/NU merger”), certain SEC Form 10-
Ks, discounted cash flow analyses, a weighted average cost of capital study, and a DPU
Decision. The appellant also called five witnesses to testify, including two expert witnesses who
additionally testified in rebuttal.
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The appellant’s first three witnesses - Michael Farrell, Jay Buth, and Jeffrey R. Cahoon -
were all executives with Northeast Utilities. Mr. Farrell was the company’s Director of Revenue
and Regulatory Accounting; Mr. Buth, a Vice-President, was the company’s Controller and
Chief Accounting Officer; and Mr. Cahoon, also a Vice-President, was in charge of the
company’s Business Financial Services and Corporate Performance Management.

Michael Farrell

Mr. Farrell primarily testified about the nature and extent of the subject property, its
original cost and accumulated depreciation, NSTAR’s system-wide depreciation methodology,
CWIP, contributions in aid of construction, and regulatory assets, as well as the treatment of
NSTAR’s personal property in transactions. Mr. Farrell testified that NSTAR commissions a
study to determine the depreciation to apply to its utility plant assets, which it last did in 2005.
According to Mr. Farrell, the study is based on NSTAR’s actual experience, as well as
interviews, observations, and the study expert’s general industry knowledge. The study is then
used to determine average service lives so customers are paying for the assets over the assets’
service lives. The depreciation rates reflect recovery for not only the installed cost but also the
cost of removal, minus any scrap recovery. Mr. Farrell also testified about the process for
recovering and writing off as an expense so-called regulatory assets - such as pension plan
expenses and storm costs - over the time it takes to collect the costs from customers. Mr. Farrell
did not consider regulatory assets to be tangible property.

Jay Buth

Mr. Buth testified about the accounting treatment and purchase price allocation of the
regulated physical plant assets and the goodwill associated with the NSTAR/NU merger. He
stated that the merger was an enterprise transaction in which the fair value of the regulated
distribution and transmission property was determined to be the property’s net book value and
the amount paid over that value - the acquisition premium - was for accounts receivable, cash,
the trained and experienced work force, the management, and the business acumen and expertise
of management. He further testified that the acquisition premium was booked as goodwill, an
intangible asset, at the holding company level and was not incorporated into the rate base for
NSTAR.

Jeffrey R. Cahoon
Mr. Cahoon testified about the nature of and rationales for the NSTAR/NU merger, the

anticipated benefits to ratepayers, the merger settlement agreements, and DPU’s and other

authorities’ approval of the merger. According to Mr. Cahoon, the rationale for the NSTAR/NU
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merger included increased financial strength and geographic diversity, improved presence in the
regulatory area, combining complementary strengths, and sharing best practices. Mr. Cahoon
testified that, throughout the NSTAR/NU merger discussions to which he was privy, the value of
the companies’ tangible physical assets exceeding their net book value was never broached.

In addition to the three witnesses from Northeast Utilities, the appellant called two expert
witnesses — John Reed and David Moody.

John Reed

John Reed, whom the Board qualified as an expert in regulatory, economic, and financial
matters relating to utilities, testified and reported on valuation principles relating to regulated
utility property; the status and nature of cost-of-service regulation in Massachusetts by the DPU
and FERC, regulatory changes including performance-based ratemaking, and revenue
decoupling mechanisms; the effect of industry consolidation on utility asset valuation; and the
distinctions between the value of physical utility plant assets and the value of entire utility
enterprises. More particularly, Mr. Reed opined that none of the factors set forth in Watertown
that might lead a potential purchaser of NSTAR’s personal property in Boston to pay more than
the net book cost of such property existed as of the relevant valuation and assessment dates here.
Consequently, he concluded that there were no special circumstances applicable to the subject
property that would warrant a departure from using net book value as the appropriate measure of
value for ad valorem tax purposes.

Mr. Reed based his conclusion that special circumstances did not exist in these appeals
on his analysis of the nature and impact of utility regulation in Massachusetts by the DPU and
FERC. According to Mr. Reed, under traditional cost-of-service regulation, it is the net book
value of the assets that goes into the rate base on which an authorized return is calculated. This
return includes the recovery of interest on debt used to finance the investment in the assets, as
well as an allowed profit on the equity portion of that investment. The company’s revenue
requirement formula also provides for the recovery of the operating expenses of the utility, the
depreciation expense by which the original investment is returned, and an amount intended to
cover the payment of income taxes. Accordingly, under traditional cost-of-service regulation,
utilities are allowed to earn their cost of doing business as well as a reasonable opportunity to
earn an authorized return on the assets used to provide the regulated utility service. In addition,
regulators have employed alternative regulatory frameworks, such as performance-based
ratemaking (“PBR”), which is designed to incentivize efficient operation of a utility system by

providing the utility an opportunity to earn more than its allowed return on equity. NSTAR’s
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PBR plan was terminated effective December 31, 2011. Mr. Reed testified that “at present,” that
is, as of the date of his testimony, there were no electric utility PBRs in Massachusetts, and, at
any rate, he did not believe that they affected the value of utility assets.

Mr. Reed also discussed revenue decoupling mechanisms in Massachusetts as a means
for insulating utilities from the effects of changes in sales volume, particularly those arising from
efficiency programs and conservation measures. According to Mr. Reed, revenue decoupling
helps insure utility earnings at the allowed return but not above it, and therefore does not affect
the value of utility assets.

In addition to the effects of the regulatory environment in Massachusetts, Mr. Reed
examined the regulatory scheme applicable to transmission assets under FERC. He reported that
similar to Massachusetts regulation, FERC has historically relied on cost-of-service regulation,
where the allowed rate of return is applied to the net book value of plant assets. While the rates
of return under FERC have been higher than those allowed under the state’s jurisdiction, those
returns reflect the higher risks associated with transmission investments. Nonetheless, he
asserted that in the context of valuing the assets for ad valorem tax purposes, since the allowed
return is calculated as a return on the net book value of the assets, it is that net book value that
establishes the fair market value of those assets. Mr. Reed further maintained that even though
FERC has implemented certain incentives on a case-by-case basis in recent years, the allowed
returns have been set at rates equal to what may be earned on similar investments of what it
deems a comparable risk. Those rates of return have been applied to the net plant for
determination of revenues. As a result, Mr. Reed stated that the net book value is the appropriate
method for valuing NSTAR’s FERC-regulated assets.

Apart from the regulatory environment, Mr. Reed also provided his opinion on the effect
of utility-industry consolidation on the value of utility assets. In the case of the NSTAR/NU
merger, Mr. Reed identified the drivers in that transaction as including greater diversification of
markets and regulatory risk, enhancement of the combined companies’ financial strength,
improved ability to support needed infrastructure investments and to withstand economic
volatility, providing geographic diversity and mutual support during storms or service disruption,
and bringing together complementary strengths of the two companies to identify and implement
best practices across the merged company. He referred to some other reasons as including an
increased voice in the development of national energy policy, an enhanced technical expertise
through a broader and more diverse work force, and a better ability to make investments in new

technologies and renewable energy.
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Mr. Reed distinguished enterprise sales from transactions involving only transmission
and distribution property (“asset transactions’). He testified that he was not aware of any asset
transactions involving transmission and distribution property comparable to NSTAR’s system
occurring in New England, and while he was aware of some asset sales in other parts of the
country, he stated that those “did not tend to take place at a price above book value.” He also
testified that when an acquisition premium - an amount paid for an enterprise above the net book
value of the identifiable assets of the enterprise - is paid, such premiums are not allocable to
individual assets and are not part of the asset value. Instead they are accounted for as an element
of goodwill and are not included in the rate base because they are considered an intangible asset.
Mr. Reed testified that after values are assigned to identifiable assets, what is left over is
goodwill, that is the value which is not attributable to any other asset. According to Mr. Reed,
acquisition premiums are paid because it is anticipated that the merger of the two enterprises will
result in an improved financial position or operating efficiencies that create cost savings.

Mr. Reed posited that mergers are driven by management acumen and synergies in the
transaction that create cost savings.
David Moody

David Moody, whom the Board qualified as an expert in appraising regulated public
utility property, testified primarily about the content of and support for the values that he derived
in his appraisal report, which was admitted into evidence. The appraisal report provides an
overview of the relevant valuation principles upon which he relied and also contains the various
valuation methodologies that he considered or used to estimate the value of the subject property
for the fiscal years at issue. These methodologies were the sales-comparison approach, the
income approach, and the cost approach.

In his sales-comparison approach, Mr. Moody first reviewed sources for the direct sale of
electric utility systems and found none comparable. He then examined the NSTAR/NU merger
and the payment terms, which involved an exchange of common stock. He determined that the
relationship between the value of the common stock and the physical assets was “tenuous”
because he believed that the value of the stock was subject to many other factors, including: the
value of the debt; the overall status of the stock market; the ratio of debt to equity; the expertise
of management in directing the overall company; and NSTAR’s ownership of another operating
entity, NSTAR Gas Company. Moreover, he reported that “investors that purchase stock are
looking for intellectual or intangible assets that create value above and beyond that of the
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physical assets.... [such as] business acumen, the potential for growth, or some other identifiable
intangible asset.”

Mr. Moody cited to and quoted various documents created or published in connection
with the merger, which indicated that the DPU’s approval of the NSTAR/NU merger was based
on economic benefits accruing to ratepayers, such as a $12 million rate credit, a four-year base
distribution freeze, and lower rates after 2015 than without the NSTAR/NU merger, as well as a
lack of harm. Mr. Moody reported that the companies’ rationales for the NSTAR/NU merger
included: improved technical expertise; a broader, deeper, and more diverse workforce; better
ability to invest in and deploy new technologies; improved service quality; increased voice in the
development of national energy policy; greater diversification of markets and regulatory risk;
and enhanced financial strength and flexibility. Mr. Moody concluded that the DPU’s
requirement that a share of any identifiable savings accruing from the NSTAR/NU merger be
passed to ratepayers and that an analysis of NSTAR’s rate of return be conducted to ensure that
the NSTAR/NU merger does not lead to any excess savings indicated that the NSTAR/NU
merger did not increase the value of the subject property. Mr. Moody stressed that the amount
by which the purchase price exceeded the fair value of the identifiable tangible and intangible
(what he termed “regulatory”) assets represented the value of the goodwill that the merger
created, and that goodwill is an intangible asset and not taxable or recoverable. As stated in his
report, so-called regulatory assets, however, are charged to utility customers and paid over time.

Mr. Moody also examined five transactions within the most recent five years of large
regulated utilities that he deemed similar to the NSTAR/NU merger. These transactions
included: (1) the merger of Allegheny Energy into FirstEnergy in a stock swap valued at $4.4
billion; (2a) the acquisition of Aguila’s Colorado electricity assets and its natural gas assets in
the states of Colorado, lowa, Kansas, and Nebraska to Black Hills for $940 million cash; (2b) the
acquisition of Aquila’s Missouri electric utility operations by Great Plains Energy for $1.7
billion cash and stock; (3) the acquisition of Energy East by Iberdrola for $4.5 billion cash for
stock; (4) the acquisition of Maine & Maritimes by Emera for $80 million cash for stock; and (5)
the acquisition of Puget Energy by a consortium of investors led by Maquarie Group for $3.2
billion cash for stock. Mr. Moody observed that in each of these transactions, the allocation of
the purchase price to the regulated assets was based on those assets’ original cost less
depreciation.

Mr. Moody developed a discounted-cash-flow (“DCF”’) methodology for his income

approach. In his opinion, it was the more appropriate method for measuring the present value of
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future cash flows when compared to a direct capitalization method. As he explained, DCF is
based on a detailed projection of expected revenues and expenses, required capital expenses, and
the effects of income taxes. Each future year’s net income is discounted from that year to the
valuation and appraisal date using a discount factor that is based on the market cost of capital.
He found DCF to be particularly useful when wide variations exist from year to year in income
and income tax liability. He also asserted that it is the method used by buyers and sellers in the
marketplace for decision-making.

Mr. Moody’s DCF methodology valued NSTAR’s entire system or enterprise because
that is how NSTAR records its operating and financial data. As a result, it was necessary for Mr.
Moody to perform an allocation to determine the value of the subject property. To find his
earnings approach indicator to the market value of NSTAR in total, he relied on NSTAR’s
annual report to FERC, in which all financial results are reported, and then projected them
forward for a number of years into the future and then discounted back to the appraisal date each
year’s results at what he claimed was a market derived discount factor.

To determine his discount factor or rate, Mr. Moody reported that he relied on publicly
available financial information for stocks of large publicly traded electric utility holding
companies listed in industry sources. The net-operating income that he used in his analysis did
not include an allowance for property taxes that he instead included in his adjusted discount
factor. The resulting overall discount factor, based on compounding the average millage rate for
NSTAR of 3.192 percent with the weighted average cost of capital (“WACC”), based on the cost
of Baa rated debt,? of 7.530 percent for fiscal year 2012 and 7.479 percent for fiscal year 2013, is
9.58 percent and 9.53 percent, respectively. The results of his DCF analysis, incorporating
assumptions on revenue, operating and maintenance costs, and the discount factor produced an
income approach indicator for the NSTAR system as a whole of $4,483,783,631 for fiscal year
2012 and $4,472,132,309 for fiscal year 2013.

In his RCNLD approach, Mr. Moody first trended the actual (original) costs of
construction from the year of the subject property’s installation to current price levels, as of the
relevant valuation and assessment dates, using the Handy-Whitman Index of Public Utility
Construction Costs (“Handy-Whitman Cost Index ) for the entire NSTAR Electric system and
the facilities in Boston. From those amounts, he subtracted all elements of depreciation —

physical, functional, and economic or external. Mr. Moody defined physical depreciation as “the

% “Baa” is a credit rating assigned by Moody’s, as a financial indicator to investors of debt securities such as bonds.
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loss of value due to wear and tear, normal service and exposure to the elements” and its measure
as “the decrease in the present worth of service remaining in the unit,” which can be ascertained
by estimating “the remaining service compared to a new unit.” He defined functional
obsolescence “as a loss in value caused by factors inherent within the property itself that arise
from changes in design materials or inefficient plant layouts, resulting in over or under capacity,
lack of utility, or excess operating costs.” He determined that the subject property exhibited no
functional obsolescence. Mr. Moody defined external or economic depreciation as the concept
that “takes into account the existence of any factor outside of the property itself that affects or
limits the value of that property in the marketplace.” Moreover, he noted “[t]he generally
recognized method of measurement of the impact of external depreciation is to capitalize the
income loss attributable to the negative influence.” “In the case of utility property,” according to
Mr. Moody, “the external depreciation stems from regulation of the property’s earnings.” With
respect to the subject property, Mr. Moody observed that NSTAR is subject to regulation by
DPU, which limits the rates it can charge and the return that it can earn. Mr. Moody quantified
external obsolescence by capitalizing the shortfall in earnings necessary to support the proposed
investment. The following tables summarize Mr. Moody’s calculation of external obsolescence.

Fiscal Year 2012

NSTAR Electric

Reproduction Cost New Less Physical and Functional Depreciation $6,889,561,711
Required Levelized Earnings at 9.58% $ 660,020,012
Expected Levelized Earnings at 9.58% (Based on DCF Results) $ 429,546,472
Earnings Deficiency $ 230,473,540
Earnings Deficiency Capitalized at 9.58% - External Obsolescence $2,405,728,980
External Obsolescence Factor 35%

Fiscal Year 2013

NSTAR Electric

Reproduction Cost New Less Physical and Functional Depreciation $7,391,309,187
Required Levelized Earnings at 9.58% $ 704,391,766
Expected Levelized Earnings at 9.58% (Based on DCF Results) $ 426,270,449
Earnings Deficiency $ 278,121,316
Earnings Deficiency Capitalized at 9.58% - External Obsolescence $2,918,376,878
External Obsolescence Factor 39%

The following tables summarize Mr. Moody’s RCNLD methodology, which incorporates

external obsolescence.
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Fiscal Year 2012

Reproduction Cost New (“RCN”)

Physical & Functional Depreciation

RCN Less Physical & Functional Depreciation
External Obsolescence @ 35%

RCN Less All Depreciation/Obsolescence

NSTAR Electric
$12,351,565,744
($5,462,004,034)
$6,889,561,710
($2,405,778,080)
$ 4,483,783,631

Subject Property

$3,643,497,294
($1,584,313,346)
$2,059,183,947
($_719,050,037)
$1,340,133,910

Fiscal Year 2013

RCN

Physical & Functional Depreciation

RCN Less Physical & Functional Depreciation
External Obsolescence @ 39%

RCN Less All Depreciation/Obsolescence

NSTAR Electric
$12,945,709,521
($ 5,554,400,334)
$7,391,309,197
($2,918,376,878)
$4,472,932,309

Subject Property

$3,643,497,294
($1,584,313,346)
$2,059,183,947
($_840,805,382)
$1,315,105,855

Mr. Moody also argued that since the revenues used to pay the cost of debt and return to

investors of a public utility are regulated based primarily on the original cost less depreciation of

property devoted to furnishing utility service, it follows that the earnings that any segment of the

total property contributes to the total earnings of all of the property is in direct proportion to its

rate base. The following tables summarize what Mr. Moody found to be the rate base for the

total of NSTAR’s electric property and that of the subject property.

Fiscal Year 2012

Original Cost

Depreciation Reserve
Original Cost Less Depreciation

Rate Base

NSTAR Electric
$5,510,231,273
($1,545,553,867)
$3,964,677,406
$4,050,054,729

Subject Property
$1,605,629,710
($_450,700,003)
$1,154,929,707
$1,154,929,707

Fiscal Year 2013

Original Cost

Depreciation Reserve
Original Cost Less Depreciation

Rate Base

NSTAR Electric
$5,837,142,394
($1,637,258,106)
$4,199,984,288
$4,360,464,623

Subject Property
$1,665,582,137
($_483,469,050)
$1,182,113,087
$1,182,113,087

Mr. Moody further observed that while some of his value indicators are directly

applicable to the subject property, such as original cost less depreciation, others require an

allocation to measure the value that the subject property contributes to the value of the NSTAR

Electric system as a whole. The following tables summarize the factors that Mr. Moody

analyzed in that regard.




Fiscal Year 2012

Factor NSTAR Electric Subject Property Ratio
Revenue $2,642,359,170 $ 662,823,834 25.1%
RCN Less Phys. & Funct. Depreciation $6,889,561,710 $2,059,183,947 29.9%
RCN Less All Depreciation/Obsolescence $4,483,783,631 $1,340,133,910 29.9%
Customers 1,157,000 264,888 22.9%
Sales 24,853,397 6,642,584 26.7%
Rate Base $4,050,054,729 $1,154,929,707 28.5%
Fiscal Year 2013
Factor NSTAR Electric Subject Property Ratio
Revenue $2,633,057,952 $ 675,005,989 25.6%
RCN Less Phys. & Funct. Depreciation $7,391,309,187 $2,155,911,237 29.2%
RCN Less All Depreciation/Obsolescence $4,472,932,309 $1,315,105,855 29.4%
Customers 1,163,000 304,057 26.1%
Sales 24,508,428 6,605,543 27.0%
Rate Base $4,360,404,623 $1,182,113,087 27.1%

For the adoption of a value indicator under his DCF income approach, Mr. Moody used
the value derived for the NSTAR system as a whole and then applied an allocation factor to
determine the contribution of the subject property. His analyses are summarized in the tables
below.

Fiscal Year 2012

DCF of NSTAR Electric $4,483,783,631
Allocation Factor (Rate Base) 28.5%
Value Indicator for Boston $1,277,878,335

Fiscal Year 2013

DCF of NSTAR Electric $4,472,132,309
Allocation Factor (Rate Base) 27.1%
Value Indicator for Boston $1,211,947,856

Before reconciling the various values that Mr. Moody derived for the subject property
using his different methodologies, he reviewed and attempted to dispel six potential reasons why
an investor might pay more than the indicated values for the subject property. Those reasons
included:

(1) the purchaser is unregulated and not subject to earnings restrictions;

(2) the actual return on the investment could be more than the allowed returns;

(3) the actual return could be more than that offered by alternative investments of comparable
risk;

(4) there is a possibility of change in regulatory policies or governing law;

(5) there is the possibility of extraordinary growth in the service area; and
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(6) the useful life of the subject property may exceed the depreciable life.

According to Mr. Moody: (1) there were no unregulated purchasers on the horizon; (2)
the return was expected to stay within the range allowed by DPU; (3) if returns were found
excessive, DPU would investigate the propriety of NSTAR’s rates; (4) no changes in regulatory
or governing laws were anticipated; (5) projections indicate that only minimal growth is
anticipated; and (6) the use of a depreciation floor accounts for the subject property’s useful life
exceeding adopted depreciable lives.

For reconciliation purposes, the following tables summarize Mr. Moody’s value

indicators.

Fiscal Year 2012

Value Indicators Results

Sales Comparison Approach -

Income Approach (DCF) $1,277,878,335
Cost Approach (RCNLD) $1,340,133,910
Original Cost Less Depreciation (Rate Base) $1,154,929,707

Fiscal Year 2013

Value Indicators Results

Sales Comparison Approach -

Income Approach (DCF) $1,211,947,856
Cost Approach (RCNLD) $1,315,105,855
Original Cost Less Depreciation (Rate Base) $1,182,113,087

Mr. Moody found that the values derived from his DCF approach and the subject property’s net
book value or rate base were the most relevant indicators of value. However, under the existing
regulatory circumstances, Mr. Moody considered the subject property’s net book value to be the
strongest indicator of the subject property’s value and he gave it the most weight in assigning a
rounded value of $1,200,000,000 to the subject property for both fiscal years at issue.

The Assessors’ Case-in-Chief

The assessors’ case relied primarily on the testimony and appraisal report of George
Sansoucy, their criticisms of NSTAR’s case, and their analysis of the regulatory setting and
continued existence of Watertown factors and other special circumstances that could induce a
buyer to pay more than net book value for the subject property. Mr. Sansoucy considered
multiple valuation approaches for valuing the subject property for the fiscal years at issue,
including original cost less depreciation (net book), RCNLD, a comparable-sale method that
produced various indicators, and several income approaches. He ultimately chose the RCNLD

methodology as his primary method of valuation for the subject special purpose property because
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it “comes the closest to a satisfactory method of appraisal.” He then reconciled the value that he
achieved from his cost approach with the values that he developed using income and
comparable-sales approaches. Once reconciled, he determined if it was appropriate to subtract
any additional economic or functional obsolescence, as measured by the results of his income
and market-sales approaches - from the physical and functional obsolescence that he found in his
cost approach - to arrive at a final estimate of value.

George Sansoucy

Mr. Sansoucy’s first step in applying his cost approach was to calculate the cost new of
the subject property. To do that, he relied principally on the original or historic costs from
NSTAR’s records for the FERC categories of property that comprised the subject property, and
he then trended the costs from each of those categories with a factor obtained from a nationally
recognized trend index - the Handy-Whitman Cost Index. Mr. Sansoucy then considered the
extent to which the three basic forms of depreciation — physical, functional, and economic —
might apply. With respect to functional obsolescence, he determined, like Mr. Moody, that the
subject property “generally functions as it is designed to, and, therefore, does not suffer
significant functional obsolescence.” In developing estimates for each category of the subject
property’s useful lives, he considered their materials and designs, regulatory service lives, age,
and observable condition. He also maintained that he relied on several industry studies as well
as independent studies that he performed on the useful lives of distribution poles. The following
table summarizes Mr. Sansoucy’s determination of useful lives for each FERC account that he
decided was an appropriate category for the subject property.

Mr. Sansoucy’s Estimated Useful Lives

FERC Acct. | AUS Acct. | Description Estimated Useful
Life
311 n/a 352-Structures & Improvements 90
311 n/a 361-Structures & Improvements 90
353 n/a Station Equipment 65
354 n/a Towers & Fixtures 90
355 n/a Poles & Fixtures 75
356 n/a Overhead Conductors & Devices 75
357 n/a Underground Conduit 75
358 n/a Underground Conductors 75
362 n/a Station Equipment 65
364 n/a Poles, Towers & Fixtures 60
365 n/a Overhead Conductors & Fixtures 60
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Mr. Sansoucy’s Estimated Useful Lives

(continued)

366 n/a Underground Conduit 60
367 n/a Underground Conductors & Devices 60
368 n/a Line Transformers 50
369 n/a Services 50
370 n/a Meters 30
373 n/a 371-Installations on Customers’ Premises 40
373 n/a Street Lighting & Signals 40
315 n/a 397-Communication Equipment 30
n/a 2123 397-Communication Equipment 10
n/a 2124 397-Communication Equipment 7
n/a 2220 397-Communication Equipment 10
n/a 22312 397-Communication Equipment 30
n/a 24212 397-Communication Equipment 30

Because useful lives are not equivalent to absolute physical lives, Mr. Sansoucy applied a

20-percent floor for property still in use recognizing the cash flow that this property generates at

any age and also its embedded value “representing a portion of cost for permitting, design,

construction, placement, engineering, and other indirect costs associated with replacing a retired

component.” The following table summarizes the values that Mr. Sansoucy derived for the

subject property using his reproduction cost new less physical and functional depreciation

methodology, that he then compared to values which he developed using sales-comparison and

income approaches.

Summary of Mr. Sansoucy’s Cost Approach

Fiscal Year Original Cost RCN RCNLD
2012 $1,748,956,889 $3,565,691,700 $2,338,260,300
2013 $1,842,866,043 $3,838,470,900 $2,495,888,400

In discussing his sales-comparison approach, Mr. Sansoucy initially observed that

NSTAR is the product of a consolidation of four utilities: Boston Edison, Cambridge Electric,

Canal Electric, and Commonwealth Electric. NSTAR was then itself purchased by NU as of

April 10, 2012 and operates as a wholly owned subsidiary of NU, a utility holding company

based in Berlin, Connecticut. The announcement date of the sale was October 16, 2010. The

sale was a stock-for-stock swap and an assumption of debt.

For comparable sales, Mr. Sansoucy focused on seven utility sales analyzing what he

considered to be relevant information in their publicly reported financial statements, news

statements, and regulatory filings to separate and assign transactional values to the related

tangible and intangible property. As reported by him:
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1) Comparable sale 1 was Gaz Metro Limited Partnership’s 2007 acquisition of Green
Mountain Power, which serviced 92,000 electricity customers, for $294,765,720, including
$109,000,000 in assumed debt;
2 Comparable sale 2 was Iberdrola, S.A.’s 2008 acquisition of Energy East Corporation,
which serviced 2,751,000 customers, for a cash purchase of stock at $28.50 per share and the
assumption of more than $4 billion in debt;
3) Comparable sale 3 was Puget Holdings, LLC’s 2009 purchase of Puget Energy, Inc.,
which serviced approximately 6,000 square miles of territory in the Washington state area, for a
total consideration of $6,708,978,670;
4) Comparable sale 4 was a 2010 sale of E.O.N AG to PPL Corporation, which brought
thirteen U.S. wind farms and 1900 megawatts (“MWs”) of electric generating capacity to the
sale, for a total price of $7,625,000,000;
(5) Comparable sale 5 was the 2012 sale of NSTAR, which served approximately 1.1 million
electric distribution customers in eighty-two communities throughout Massachusetts, to NU for a
total consideration of $7,222,249,302 which included stock consideration valued at
$5,038,248,302 plus assumption of debt;
(6) Comparable sale 6 was the 2012 two-step transaction in which Gaz Metro Limited
Partnership purchased Central Vermont Public Service Corporation (“CVPS”) as well as
approximately 38 percent of CVPS’s voting common equity ownership in Vermont Electric
Power Company, Inc. (“VELCO”), followed by the merger of CVPS into Green Mountain Power
Corporation (“Green Mountain Power”). CVPS had approximately 179,500 retail electric
customers spread throughout 163 Vermont locales. After the conveyance, Green Mountain
Power’s VELCO ownership was reduced to approximately 40 percent. The total purchase
consideration of approximately $729.2 million consisted of $481.2 million in cash for
outstanding stock, a $19.5 million reimbursement fee for termination of a previous merger
agreement between CVPS and Fortis USA, Inc., and the assumption of approximately $228.5
million in debt; and
@) Comparable sale 7 was the 2013 sale of Central Hudson Gas and Electric, which
maintained three small hydroelectric facilities and two small peaking facilities for a total
capacity of 66 MWs, to Fortis USA, Inc. for cash in exchange for stock and assumption of debt
totaling $1,491,298,610.

In analyzing these sales, Mr. Sansoucy relied on six different units of comparison: sale

price/customer; net plant/customer; gross revenue/customer; sale price/gross revenue; sale
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price/adjusted net book value; and sale price/EBITDA. The rows in the following table
summarize the mean and median of these indicators, respectively.

Electric Plant Sale Indicators

Sale Price/ Net Plant/ Gross Revenue/ Sale Price/ Sale Price/ Sale Price/
Customer Customer Customer Gross Revenue Adj. Net Book EBITDA
$4,210 $3,234 $2,045 2.07 1.30 9.58
$4,031 $3,137 $1,994 2.04 1.29 9.78

Of these indicators, Mr. Sansoucy opined that the sale-price-to-gross-revenue and sale-price-to-
adjusted-book-value ratios were the most useful for his sales approach analysis. Mr. Sansoucy
revised the adjusted net book value of the subject property as reported by NSTAR because
NSTAR used a system-wide depreciation schedule, which Mr. Sansoucy argued, underestimated
the value of the subject property in Boston because Boston had a disproportionate amount of new
property and the depreciation schedule used by NSTAR measured service as opposed to useful
lives. The following table summarizes Mr. Sansoucy’s values for the subject property for the
fiscal years at issue using a sale-price-to-gross-revenue ratio of 2.6 and a sale-price-to- adjusted-
net-book ratio and sale-price-to-revised-adjusted-net- book ratio of 1.6, both of which Mr.
Sansoucy primarily based on the comparable 2.46 and 1.51 ratios from the NSTAR/NU merger.
Mr. Sansoucy considered the subject property’s Boston location superior to that of the rest of the
NSTAR system because it had more usage per customer and more revenue per customer, as well
as a more compact system with more growth potential.

Mr. Sansoucy’s Sales Comparison Values Using Selected Ratios”

Sale Price/ Sale Price/ Sale Price/Rev.
Gross Revenue Adj.Net Book Adj. Net Book
Fiscal Year 2012 $1,723,000,000 $1,847,888,000 $2,093,155,000
Fiscal Year 2013 $1,755,000,000 $1,891,381,000 $2,190,000,000

Mr. Sansoucy utilized the sale-price-to-EBITDA ratio in his income approach as a metric for a
market derived direct capitalization rate.
For his three income capitalization approaches - direct capitalization, yield capitalization,

and regulatory capitalization - Mr. Sansoucy reported that he examined revenue and expense

* Mr. Sansoucy’s sales-valuation indicators erroneously contain the value of NSTAR’s Boston real estate, which is
not at issue in these appeals. If the assessed values of NSTAR’s Boston real estate are subtracted, the resulting
values are:

Sale Price/ Sale Price/ Sale Price/Rev.

Gross Revenue Adj. Net Book Adj. Net Book

Fiscal Year 2012 $1,658,487,600 $1,783,375,600 $2,028,642,600
Fiscal Year 2013 $1,675,385,300 $1,811,766,300 $2,110,385,300
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figures reported on NSTAR’s FERC Form 1, as well as information gleaned from DPU data and
obtained in the discovery phase of this litigation. Excluding sales for resale, Mr. Sansoucy
determined that Boston represented 27 percent of NSTAR’s total revenue during the relevant
time-period, and, on a weighted basis, Boston’s revenue per customer was 5.4 percent greater
than the balance of NSTAR’s customers. Mr. Sansoucy also determined that the weighted
average cost of capital during the relevant time-period was 7.87 percent, which he based on
NSTAR’s regulatory earnings collar that provided for an allowable range of return on equity,
after tax, of 8.5 percent to 12.5 percent - that is 2 points on either side of the intended 10.5
percent target - along with approved debt costs of 5.24 percent on a 50/50 debt-to-equity ratio.

In his direct capitalization methodology, Mr. Sansoucy calculated his value estimate by
applying his EBITDA multiplier to the allocated EBITDA or cash flow for NSTAR’s property in
Boston. Mr. Sansoucy selected an EBITA multiplier of 10 based on the 9.58 mean and 9.78
median that he developed using his 7 selected transactions and his opinion that the Boston
property, if sold separately from the balance of the system, would command a premium EBITDA
multiplier in the marketplace because of its superior economics, compact electric operation,
greater than average energy sales, greater than average revenue per customer, as well as Boston’s
vibrant economy and growth, new customers, and likely continued growth. Mr. Sansoucy’s
EBITDA multiplier of 10 is also intended to reflect 17 percent greater energy sales and 5 percent
greater revenue per customer in Boston. His allocated EBITDA of approximately 29 percent to
30 percent of NSTAR’s total or gross revenue is based on revenue figures from NSTAR and his
own market study of regional utility EBITDAs. The following table summarizes this approach.

Mr. Sansoucy’s Direct Capitalization Approach

Fiscal Year 2012 - $198,847,150 x 10 = $1,988,471,150 or $1,988,000,000 (rounded)
Fiscal Year 2013 - $202,501,797 x 10 = $2,025,017,970 or $2,025,000,000 (rounded)

In his yield capitalization methodology, Mr. Sancoucy attempted to convert future
benefits into present value by discounting each future benefit by an appropriate yield rate. He
assumed two types of potential buyers for the subject property — a regulated utility similar to
NSTAR or an unregulated utility such as a cooperative, municipal purchaser, or power authority.
Summaries of Mr. Sansoucy’s assumptions and results from his DCF methodology are

summarized in the following two tables, which are near reproductions of his tables.

35




Mr. Sansoucy’s Fiscal Year 2012 Assumptions & Results of his DCF®

DCF Value

Implied Capitalization Rate
Total Revenue

Total Expenses

EBITDA

Operating Expenses as % of Revenue

Financial Assumptions
Capital Structure: % Debt
Capital Structure: % Equity
Debt Interest rate
Pre-Tax Cost of Equity
Effective Property Tax %
Pre-Tax Weighted Average Cost of Capital
“Rounded”
Terminal Capitalization Rate
Inflation Rate

Regulated Buyer

Unrequlated Buyer

$1,664,943,800

11.9%

$662,823,834
$463,976,684
$198,847,150

70.0%

50.00%
50.00%
5.24%
17.50%
3.00%
14.37%
14.40%
12.00%
2.50%

$2,378,635,200
7.0%
$662,823,834
$497,117,876
$165,705,959

75.0%

100.00%
0.00%
5.24%
0.00%
3.00%
8.24%
8.20%

12.00%
2.50%

Mr. Sansoucy’s Fiscal Year 2013 Assumptions & Results of his DCF

DCF Value

Implied Capitalization Rate
Total Revenue

Total Expenses

EBITDA

Operating Expenses as % of Revenue

Financial Assumptions
Capital Structure: % Debt
Capital Structure: % Equity
Debt Interest rate
Pre-Tax Cost of Equity
Effective Property Tax %
Pre-Tax Weighted Average Cost of Capital
“Rounded”
Terminal Capitalization Rate
Inflation Rate

Regqulated Buyer

Unrequlated Buyer

$1,695,544,100

11.9%
$675,005,989
$472,504,192
$202,501,797

70.0%

50.00%
50.00%
5.24%
17.50%
3.00%
14.37%
14.40%
12.00%
2.50%

$2,422,352,600
7.0%
$675,005,989
$506,254,492
$168,751,497

75.0%

100.00%
0.00%
5.24%
0.00%
3.00%
8.24%
8.20%

12.00%
2.50%

In developing his regulatory capitalization approach, Mr. Sansoucy challenged the

assertion that regulated utility property is limited to its net book value. He posited that there are

other cash flow streams that produce value for the utility and its stockholders that would be

considered by any buyers of utility property. In addition to the return on net book, rate payers

> During his re-direct examination, Mr. Sansoucy submitted a revised discounted cash flow analysis for fiscal year
2012, in which he tried to account for certain but not all discrepancies revealed during cross-examination.
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also pay the company an amount calculated as a depreciation charge; accordingly, in its recovery
of “expenses,” the company receives its return of investment in addition to its return on
investment. The return of the investment through depreciation is expensed in the electric rates
charged and not loaded into the regulatory rate of return. Moreover, with regulated utility
property, the regulators also add into electric rates additional charges to the rate payers to
reimburse the utility for income taxes it theoretically incurs on this return. This addition results
in the rate payers reimbursing the company at the full state, local, and federal rates on earnings
on the book cost. However, because the utility is taking accelerated depreciation on its tax
return, it generally pays less in cash income taxes than it will collect from the rate payers.
Although this technically only defers the federal income tax, if the utility continues to invest in
its property, this deferral will continue for decades, essentially generating free cash, which
amounts to an interest free loan. Furthermore, the regulators also increase cash flow from rate
payers by allowing rates to include an amount representing working capital for the utility. Mr.
Sansoucy posited and provided an example whereby regardless of the “allowed” rate of return,
utilities generally collect between 15 cents and 20 cents of every dollar invested every year
through reimbursement of depreciation, money for working capital, payments in anticipation of
income taxes on earnings, as well as the return on debt and return on earnings on the remaining
investment. His discounted cash flow analysis, which included the total stream of revenue
benefits inuring to NSTAR from the subject property, was intended to demonstrate that utility
property sells at a multiple of its book value - in this case a multiple of 1.43 of book value —
based on a rounded book cost of $1,155,000,000 and a rounded total present value of cash flows
of $1,649,000,000. Mr. Sansoucy concluded that due to the superior revenue generation, electric
sales, growth potential in Boston, and the compact nature of the franchise for operations and
maintenance, a regulatory capitalization rate of at least 1.6 times book value would be
appropriate for the subject property. Therefore, he estimated the value of the subject property for
the fiscal years at issue using this methodology at $1,847,888,000, which is 1.6 times the
reported book value of the subject property.

The following tables summarize the values that Mr. Sansoucy derived using his yield
capitalization, regulatory capitalization, and direct capitalization approaches.

Mr. Sansoucy’s Income Approach Values for Fiscal Year 2012

Yield Capitalization — Regulated Buyer $1,664,943,800
Yield Capitalization — Unregulated Buyer $2,378,635,200
Regulatory Capitalization $1,847,888,000
Direct Capitalization $1,988,000,000
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Mr. Sansoucy’s Income Approach Values for Fiscal Year 2013

Yield Capitalization — Regulated Buyer $1,695,544,100
Yield Capitalization — Unregulated Buyer $2,422,352,600
Regulatory Capitalization $1,847,888,000
Direct Capitalization $2,025,000,000

A summary of the estimated market values for the subject property derived by Mr.

Sansoucy’s valuation methods is contained in the following table.

Method of Valuation Fiscal Year 2012 Fiscal Year 2013

Cost Approach $2,338,260,300 $2,495,888,400
Sales Comparison Approach
Gross Revenue Indicator $1,723,000,000 $1,755,000,000
Book Multiplier Indicator $1,847,888,000 $1,891,381,000
Revised Book Multiplier Indicator $2,093,155,000 $2,190,000,000
Income Capitalization Approach
Yield Capitalization — Regulated Buyer $1,664,943,800 $1,695,544,100
Yield Capitalization — Unregulated Buyer $2,378,635,200 $2,422,352,600
Direct Capitalization Market Derived $1,988,000,000 $2,025,000,000

Mr. Sansoucy determined that the average values of the seven indicators are
$1,934,787,143 for fiscal year 2012 and $1,975,309,386 for fiscal year 2013, which he
reconciled at $1,950,000,000 for each of the fiscal years at issue. Mr. Sancoucy then subtracted
this reconciled value from the value that he derived for the subject property using his cost
approach to calculate the 17 percent and 22 percent indicated economic obsolescence value for
his cost approach for fiscal years 2012 and 2013, respectively. Accordingly, Mr. Sansoucy
estimated the value of the subject property at $1,950,000,000 for each of the fiscal years at issue.

Relevant Requlatory Decisions

As a joint submission, the parties entered into the record an “appendix” of essentially all
the relevant regulatory decisions from the DPU from 1993 to 2010, along with several other such
decisions from other jurisdictions. The assessors asserted that existing legal and regulatory
framework demonstrates that: (1) the DPU’s Watertown era policy of refusing to permit
recovery of any premium above net book that is paid has been abandoned; (2) the DPU has
affirmatively allowed the recovery of money spent above net book or has effectively allowed it
in situations where the buyer reserves the right to seek the premium once the predicted savings
from the transaction have materialized and rates stay constant (“rate freeze”) while expenses

drop; (3) the DPU has continued to express a policy of considering purchase price recovery, on a

38




case-by-case basis, particularly when the proposed transaction leads to a public benefit; (4) in the
case of certain proposed utility transactions, the DPU has justified its approval on the ground that
the buyer would otherwise walk away and the benefits to the ratepayers would be lost; (5) even if
the amount of the seller’s net book is all that goes into the buyer’s rate base, the premium may be
recaptured as a regulatory asset or by allowing the buyer to keep savings or other benefits of the
transaction; and, lastly, (6) buyers consistently pay more than net book to acquire utility assets.

The assessors asserted that the regulatory and legal landscape has remained essentially
unchanged since the Supreme Judicial Court characterized the DPU as having “declared its
abandonment of a strict carry-over rate base policy,” which “amply demonstrate[s] the type of
regulatory change anticipated in Watertown, justifying the use of a valuation methodology other
than net book value.” Boston Gas/SJC, 458 Mass. at 724. Boston Gas/SJC involved an appeal
from a fiscal year 2004 valuation.

The assessors reviewed the several relevant DPU decisions since then: Joint Petition of
Boston Edison Co., Cambridge Electric, et al. D.T.E. 05-85 (“05-85"); Joint Petition of Boston
Edison Co., Cambridge Electric, et al. D.T.E. 06-40 (“06-40"); and Joint Petition for Approval
of Merger Between NSTAR and Northeast Utilities DPU 10-170B (“10-170-B”). In 05-85 the
companies sought approval of a rate settlement in lieu of a rate base proceeding. The settlement
provided for a rate increase and a “Simplified Incentive Plan” — a form of performance based
rates — as well as an earnings sharing mechanism under which the ratepayers and NSTAR would
share an excess return on equity. DPU approved the settlement and announced that “[a]llowing a
settlement that departs in some particular from an enunciated department policy may occur
where to so allow can accommodate the greater good.” 05-85 at 30.

The purpose of 06-40 was to officially merge four enterprises, which had already been
operating under the NSTAR umbrella, into a single electric company — NSTAR Electric
Company. From an informational standpoint, the decision to allow the merger disclosed that
there had been an aggregate savings of $314 million realized as of December 31, 2002 from the
1999 operational consolidation, as well as projected savings of $630 million associated with the
creation of NSTAR in 1999. The decision also revealed that Boston Edison’s last fully
adjudicated rate base proceeding was in 1992 - Boston Edison Company, DPU 92-92 (1992) -
06-40 at 66.

10-170-B concerns the NSTAR/NU merger, which was based on a settlement. The intent
was for “both customers and shareholders receive the full value” of the merger. While the

companies promised not to “make any accounting adjustment that has the result of increasing the
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net book value of the utility assets for ratemaking purposes,” other financial benefits would
nonetheless accrue to them, such as the ability to retain all of the savings created by the merger
until some future rate case might be convened. The DPU expressed its concern in this regard
acknowledging that no rate case had occurred since 1992 and “for ratepayers to see lower costs
from merger savings a rate case must occur after those savings have been incurred and
incorporated into a company’s cost of service.” 10-170-B at 62.

The assessors further emphasized that NSTAR has been using a return on equity rate of
10.5 percent for many years. That allowed rate of return includes a collar of 200 basis points
around the 10.5 percent rate, which permits NSTAR to make up to a 12.5 percent return, with
any return above 12.5 percent being split 50/50 with the shareholders. Both Value Line,® which
shows returns on NSTAR common equity ranging from 12.8 percent to 13.8 percent in the
previous ten years and projections of 13 percent, 14 percent, and 15 percent for fiscal years 2011
through 2013, respectively, and Mr. Reed’s figures which place the returns at over 10.5 percent
in every year but one, demonstrate that NSTAR’s return on equity was and is predicted to be
consistently higher than 10.5 percent, rendering the value of the underlying assets significantly
higher than their net book or rate base value.

The assessors also addressed various other changes or purported changes to the
regulatory setting since Boston Gas/SJC suggested by NSTAR. First, Mr. Reed reported that
PBR plans had ended, and NSTAR had agreed in a settlement to end its PBR plan. In Boston
Gas/Board, the Board had found that performance-based rates were a regulatory change since
Watertown that “in many instances will affect the price of utility property.” Boston Gas/Board,
Mass. ATB Findings of Fact and Reports at 2009-1289. The Supreme Judicial Court agreed.
Boston Gas/SJC, 458 Mass. at 724 n. 17. Notwithstanding Mr. Reed’s assertion, the DPU has
not issued any formal policy statement announcing its abandonment of PBR. But, even
assuming PBR has been abolished, the assessors suggested that the “earnings sharing”
mechanism under which NSTAR operates would make an investment in the subject property
similarly attractive. See 05-85 discussed supra.

The assessors further maintained that under the case-by-case treatment afforded by the
DPU, it has permitted improved post-merger earnings to be “shared” between the shareholder
and the ratepayer. These shared earnings are used to amortize transaction costs but can also be

kept beyond that. In 2005, for example, DPU approved a rate plan settlement in connection with

®Value Line is an independent investment research and financial publishing firm.
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the Boston Edison/Cambridge Electric merger. Id. The rate plan included an allowed rate of
return of 10.5 percent. However, the approved settlement set a “collar” by which Boston Edison
could earn up to 12.5 percent. 05-85 at p. 5. This earning already exceeded what the supposed
market for an equivalent risk would be (10.5%) but that rate plan also put in place an “earnings
sharing mechanism” whereby if “NSTAR Electric’s aggregate return on equity (‘ROE”) for
distribution service ... exceeds 12.5 percent, ratepayers and NSTAR Electric will share the excess
ROE on a 50:50 basis.” ld. As Mr. Moody testified: “In recent years, they have an agreement
with the commission that if you can produce more benefits, then you will be allowed to earn
more.” Therefore, the assessors claim that the DPU policy expressly permits earning a rate of
return higher than that found necessary to attract capital, which might induce a buyer to pay
more than rate base. Here “[t]he return actually being earned by the utility may exceed or be
expected to exceed the rate of return approved in the allowed rate, thus tending to encourage a
buyer to pay more than rate base.” Watertown, 387 Mass. at 305-06. The assessors posit that
effectively, earnings sharing, which allows a company to exceed its allowed rate of return upon
successful implementation of cost cutting, is PBR in the merger context. In other words, it
presents the same economics as described by the Supreme Judicial Court in support of its
agreement with the Board in Boston Gas/SJC that PBR was a special circumstance contemplated
in Watertown justifying a valuation methodology beyond net book. “A buyer who anticipates
being able to perform more efficiently than is contemplated by the productivity adjustment could
thus earn a higher return than otherwise would be available under existing rate regulation.”
Boston Gas/SJC, 458 Mass. at 724 n. 17. In fact, the assessors point out that the DPU has
declined to approve earnings sharing because a company is under PBR. See, e.g., 06-40 at 17 n.
14.

The assessors emphasized another factor that leads to the recovery of earnings above
those supposedly fixed by the DPU, which stem from profits rooted in the considerable savings
that have been generated by utility sales transactions - until these savings are subject to earnings
sharing, the company keeps them. NSTAR is the product of Boston Edison buying three other
utility companies. As of 2006, NSTAR’s original 1999 estimated savings from that transaction
“exceeded $100 million per year,” 06-40 at 16, n. 13, and, as of the date of the hearing in these
appeals, it has yet to be shared with the ratepayers. As the DPU acknowledged: “savings [cost
reductions resulting from mergers] accrue to shareholders from the time such savings are
achieved until the next rate case.” 10-170-B at 61. By agreeing to “rate freezes,” the companies

have successfully avoided rate cases.
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The assessors further maintained that, since Watertown, there have been “large and
growing pools of capital” from hedge funds, pensions plans, and wealthy investors looking to
invest in utilities and their property for the high returns and relatively low risk. In the Matter of
the Joint Application of Puget Holdings LLC and Puget Sound Energy, Washington State
Utilities and Transportation Commission Docket U-072375 (“Puget”) at 59. The 2005 repeal of
the Public Utility Holding Company Act of 1935 (“PUHCA”) eliminated numerous obstacles to
consolidation of the electric and gas industry by allowing companies operating in geographically
diverse markets to merge and by allowing non-utility-regulated enterprises to invest in public
utilities without having to divest unrelated holdings. Thakar, Nidhi, The Urge to Merge: A Look
at the Repeal of the Public Utility Holding Company Act of 1935, Lewis and Clark University
(2008), pgs. 905, 933-34. The repeal has attracted outside investors to the industry with “some
perceiving convergence opportunities, some looking for the earning stability of regulated
utilities, and others — pursuing a ‘buy low, sell high’ strategy — hoping to turn a quick profit on
the assets.” Id. at 934 (citation omitted).

The Puget transaction discussed by Mr. Sansoucy is an example of how the “new
money” and shrewd financial maneuvering has resulted in returns exceeding the allowed rate of
return. Puget Sound Energy was purchased by a Canadian pension fund and infrastructure
investors from Australia. The buyers created a holding company (“Puget Holdings™) to inject
over $3.4 billion in equity and then take the company private and de-list it from the stock
exchange. Puget at 16. The regulators would permit the equity investment to earn a return of 10
percent. The investors borrowed an additional $850,000,000 at the holding company level and
then invested it as equity into the operating company. Puget at 69-70. These funds would earn
at the rate of 10 percent but only cost an estimated 5 percent; thereby producing a return to the
investors substantially in excess ($42 million) of the rate of return “allowed” at the operating
company level since their equity return greatly exceeded their debt cost. As described by the
Washington State Utilities and Transportation Commission (the “UTC”), this approach would
“achieve a higher internal rate of return at the Puget Holdings level without affecting at all the
rates paid by PSE ratepayers.” Puget at 8. Since the UTC concluded that ratepayers would be
protected from exposure to the leverage, it determined that the investors “are entitled to the
benefits of their election to take on the full risks of assuming debt to acquire equity.” Puget at
75. Even though the investors in Puget agreed to carry over the rate base and not seek their

transactional expenses, they nonetheless will earn substantially more than the return “allowed.”
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Lastly, the assessors posited that there have been numerous other changes to rate regulation since
Watertown, further demonstrating that utility regulation is not premised on certain immutable
concepts incapable of change, including: customer savings initiatives, which is another method
of splitting extra revenues between ratepayers and shareholders; automatic inflation adjustments
to permit recovery of increased expenses without filing new rate cases; capital cost adjustment
mechanisms that help overcome so-called regulatory lag; and, most recently, decoupling that is
beginning to permit utilities to reach their allowed returns irrespective of customer energy usage.
Decoupling is designed to eliminate the disincentives that utilities might have to promote
conservation measures.

In sum, the assessors maintained that since Watertown and into the time period relevant
to these appeals: the DPU has abandoned its policy of refusing to permit recovery of any
premium paid above net book; the DPU has affirmatively allowed the recovery of money spent
above net book or has effectively allowed it in situations where the buyer reserves the right to
seek the premium once the predicted savings from the transaction have materialized and rates
stay constant (“rate freeze”) while expenses drop; the DPU has continued to express a policy of
considering purchase price recovery, on a case-by-case basis, particularly when the transaction
leads to a public benefit; in the case of certain proposed utility transactions, the DPU has
justified its approval on the ground that the buyer would otherwise walk away and the benefits to
the ratepayers would be lost; even if the amount of the seller’s net book is all that goes into the
buyer’s rate base, the premium is recaptured by allowing the buyer to keep savings or other
benefits of the transaction; and, lastly, buyers consistently pay more than net book to acquire
utility properties.

The Board’s Ultimate Findings of Fact

Based on all the evidence, the Board agreed with the assessors and Mr. Sansoucy that
factors referenced in Watertown, or equivalent factors continue to exist within the regulatory and
legal landscape affecting regulated utilities in the Commonwealth, which could encourage a
buyer to pay more than net book cost for regulated utility assets like the subject property. The
Board credited Mr. Sansoucy’s observations in finding that there are cash flow streams that
produce value for regulated utilities and their stockholders that would be considered by any
buyers of regulated utility property.

As Mr. Sansoucy explained, in addition to the return on their investment, regulated
utilities also receive a return of their investment through depreciation that is expensed in the

electric rates charged and not loaded into the regulatory rate of return.
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The Board further credited Mr. Sansoucy’s observation that additional charges are added
into electric rates to reimburse regulated utilities for anticipated income taxes. However,
because regulated utilities take accelerated depreciation on their returns, they generally collect
more from the ratepayers than they actually pay as tax. This deferral of federal income tax,
which can last for decades if the utilities continue to invest in their property, effectively
generates more free cash. The Board also accepted Mr. Sansoucy’s observation that rates
include an amount representing working capital, further increasing regulated utilities’ cash flow.
The Board found that, regardless of the rate of return, these other cash flow streams would likely
serve to induce a buyer of regulated utility property to pay more than the net book value of that
property.

Moreover, the Board concurred with Mr. Sansoucy’s conclusions that the compact nature
of and recent improvements to the subject property, which consists of the Boston component of
the NSTAR electric property, present significant opportunities for growth and improved
revenues. Indeed, during the relevant time period, that growth and increased revenue potential
manifested themselves to some extent.

The Board additionally credited the assessors’ review and analysis of the regulatory and
legal setting during the relevant time period. Beginning with Boston Gas/SJC, the Board agreed
with the assessors and found that the Supreme Judicial Court’s characterization of the DPU as
having “declared its abandonment of a strict carry-over rate base policy,” was still the law and,
accordingly, still “justif[ied] the use of a valuation methodology other than net book value,” in
the appeals at issue. Boston Gas/SJC, 458 Mass. at 724. The Board further found that the
assessors’ discussion of several DPU decisions since Boston Gas/SJC - 05-85, 06-40, and 10-
170-B — were instructive and provided additional support for applying “a valuation methodology
other than net book value.” In particular, in 05-85, the DPU approved a settlement in lieu of a
rate base proceeding that provided for a rate increase, an incentive plan, and a mechanism for
sharing any excess return on equity between ratepayers and NSTAR. In addition, the DPU
acknowledged in the decision that it might allow a settlement “that departs in some particular
from an enunciated Department policy ... to ... accommodate the greater good.” 0O5-85 at 30.

In 06-40, it was disclosed that the 1999 operational consolidation of four different
companies into NSTAR resulted in an aggregate savings of $314 million over three years, as
well as a projected savings of $630 million. In 10-170-B, which is the NSTAR/NU merger, the
settlement allowed the company to retain all savings accrued from the merger until some future

rate case might be convened. As of the date of the hearing associated with these appeals, there

44



has been no rate case since 1992. The Board found that incentive plans, sharing mechanisms,
and the ability to retain savings for significant periods of time before any sharing with ratepayers
might occur could induce a buyer to pay more than net book value for regulated utility property
like the subject property.

Moreover, the Board found that the data from Value Line showing returns on NSTAR
common equity as ranging between 12.8 percent and 15 percent for the past ten years and several
years into the future; Mr. Reed’s figures which consistently place NSTAR’s returns over 10.5
percent; the 200 basis point rate collar, which allows NSTAR to make returns up to 12.5 percent;
and NSTAR’s 50:50 split with ratepayers of any returns greater than 12.5 percent, all support a
finding that NSTAR’s return on equity was and is predicted to be consistently higher than its
longstanding 10.5 percent approved return, rendering the value of NSTAR’s underlying
distribution and transmission property significantly higher than its net book value. This example
also supports a finding consistent with the exceptions listed in Watertown, 387 Mass. at 305-06,
that DPU policy expressly permits earning a rate of return higher than that found necessary to
attract capital (10.5 percent here), “tending to encourage a buyer to pay more than rate base.”

The Board also agreed with the conclusions that the assessors drew from their analysis of
the clever financial maneuverings approved by the regulatory authority in Washington State to
purchase the utility company in the Puget transaction. Essentially, the investors borrowed a
large amount of money at 5 percent at the holding company level and then invested it as
additional equity in the operating company earning 10 percent thereby producing a return well in
excess of that “allowed” at the operating company level. Once again, the ability to earn a higher
rate of return supports a finding that the value of the underlying assets is greater than their rate
base.

Lastly in this regard, the assessors discussed several other changes to rate regulation since
Watertown, such as customer savings initiatives, automatic inflation adjustments, capital cost
adjustment mechanisms, and decoupling, for the proposition that utility regulation is not
immutable and is subject to change. The Board concurred.

Mr. Moody, NSTAR’s valuation expert, conducted three valuation analyses in addition to
his use of net book — sales, RCNLD, and DCF. Mr. Moody investigated but did not develop a
value using a sales approach and did not rely on the value derived from his RCNLD approach.
Rather, he relied primarily on the net book value of the subject property and secondarily, on the
value that he developed using a DCF approach. As a threshold matter, the Board found that Mr.

Moody’s adoption of the values that he developed using these approaches was inconsistent with
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the Board’s findings regarding the legal and regulatory landscape that existed during the relevant
time period. Both these approaches, as well as his RCNLD method, were premised on the
subject property’s return being limited by its net book or carry-over rate base value.

With respect to Mr. Moody’s RCNLD methodology, and in particular, his physical
depreciation, the Board agreed with his 20-percent floor, which recognized the property’s
continued ability to produce income and avoid further soft costs. The Board disagreed, however,
with his exclusive use of an NSTAR depreciation study conducted ten years earlier for rate
setting purposes for his determination of the subject property’s useful lives. The purpose of the
study was to set utility rates to return capital to the investors over some pre-established period of
time by including a depreciation expense in rates. The study, therefore, does not measure the
depreciation of property but rather the return of money spent on property; the number of years it
takes to return 50 percent of the money spent in any account is considered the service life.
Consequently, this system tracks money in account balances rather than the age, location, or
quantity of the property itself, and it underestimates the useful lives of the property, which Mr.
Moody admitted “will live longer than the average” service life he used. He did not effectively
demonstrate how his 20-percent floor might address this problem. In sum, Mr. Moody used an
analysis of “service life” to determine the amount of physical depreciation to use in his RCNLD
analysis, which is a concept designed for a different purpose.

As for the economic obsolescence measurement that Mr. Moody incorporated into his
RCNLD methodology, the Board found that his abiding premise — that the basis for a return from
the subject property was limited to its net book value — was simply wrong here. Moreover, the
“expected levelized earnings” that he used to calculate economic obsolescence were unsound
because they were derived from and infected by his flawed DCF approach which is discussed
below. Accordingly, the Board found that Mr. Moody’s economic obsolescence was greatly
overstated.

At any rate, Mr. Moody did not rely on his RCNLD in estimating a value for the subject
property for the fiscal years at issue. With respect to his DCF analysis, it too suffered from a
fundamental and fatal flaw; it was premised on obtaining net book value for the subject property.
Consequently, the revenue numbers and other entries that he used in his methodology were
selected to produce the regulated return on rate base, which resulted in a value very close to net
book value. In other words, Mr. Moody essentially worked backwards from net book value to
populate his model with the necessary figures and amounts to produce a value approximating net
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book. The Board, therefore, found that the values that Mr. Moody derived using this circular
technique were not reliable.

Moreover, the Board found that when it was revealed that one or more of the components
that Mr. Moody used in his DCF approach were incorrect, he simply adjusted figures elsewhere
in his methodology to produce a consistent result. For instance, to correct for an incorrect tax
rate and the wrong weighted average cost of capital, Mr. Moody changed his rate increase figure
to adjust his revenues to achieve his predetermined value. The Board found that these
machinations undercut his and his DCF methodology’s credibility.

Mr. Moody’s estimated values for the subject property for the fiscal years at issue were
based primarily on the subject property’s net book values and secondarily on the values that he
derived using his DCF methodology. The Board found that these estimates were not reliable
because they were premised on the return from the subject property being based almost solely on
the subject property’s net book value. As has been discussed above, the Board disagreed with
this proposition.

With respect to Mr. Sansoucy and his methodologies, the Board found that the appellant
demonstrated that numerous shortcomings tainted his approaches and his reconciliation of them
resulted in unreliable estimates of the subject property’s values for the fiscal years at issue.
Regarding Mr. Sansoucy’s cost approach, the Board agreed with the appellant’s assertions and
found that the useful lives that he used for depreciation purposes were not adequately
substantiated with trustworthy factual underpinnings. For example, the Boston pole study upon
which he relied “to independently view and assess the depreciation of the ... property in the City
of Boston as “part of our effort to determine the estimated life of [the] property for purposes of
appraisal” was seriously flawed. The study included data on only seventy-three older poles out
of approximately 50,000 poles in Boston, plus another twenty-two poles from outside Boston;
the study’s purpose was not to examine a random sampling of poles to help ascertain an average
useful life, but rather was intentionally skewed toward the population of older poles in Boston;
the study did not consider any retirement data thereby ignoring an entire segment of poles; and
the study contained little analysis. The Board found that these shortcomings rendered the study
of little use for determining an average useful life of poles in Boston.

Mr. Sansoucy maintained that he relied on two additional pole studies performed by his
company — one from 2003 and another from 2013. The 2003 study examined only 211 poles,
none of which were in Boston, but rather in central and western Massachusetts and southern New

Hampshire. The Board found that this study, which also failed to include retirement data,
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contained a small sample size of poles in areas not comparable to Boston. These deficiencies
rendered it of little relevance here. Moreover, this study concluded that “a 50-year life for poles
is conservative and reasonable” and commented that poles located near the ocean — like those in
Boston - have shorter lives. Notwithstanding this conclusion and observation, the useful lives
that Mr. Sansoucy used for NSTAR’s transmission and distribution poles and fixtures were
seventy-five and sixty years, respectively, well beyond the lives suggested by this study. The
Board further found that the 2013 study, which was completed more than a year after the
relevant valuation and assessment dates for these appeals, evaluated poles only in New
Hampshire and also failed to include retirement data, thereby rendering it unreliable for
determining an average useful life for poles here.

Another report that Mr. Sansoucy found “very probative” and “definitely considered”
when estimating the useful lives of the subject property was the Niagara-Mohawk Power
Corporation (“NIMO”) asset condition study. This study involved the condition of existing
assets of National Grid in upstate New York. It did not determine the average useful lives of that
property, and it did not include any retirement data. What it did do was inventory and develop
age distributions of the property then in existence in the NIMO system. The Board found that
Mr. Sansoucy did not establish the comparability of the NIMO property from upstate New York
to the subject property in Boston. The Board further found that without retirement data, the
study was not helpful in establishing average useful lives and Mr. Sansoucy’s reliance on it was
misplaced.

Mr. Sansoucy also claimed that “substation observations” contributed to his
determination of average useful lives. His testimony revealed, however, that those observations
actually consisted of some exterior photographs printed off of Google of perhaps one-third of the
substations in Boston and some “over the fence” observations of only the “major” substations.
The Board found that these so-called “observations” did not provide credible information for
determining the average useful lives of the substation personal property.

Mr. Sansoucy reported that he also relied on a statistical study prepared by his staff of
average service lives of property in four transmission accounts as reported by forty-one utility
companies from across the country in their FERC filings. The study then calculated a variance
in lives between 1996 and 2010 for each company purporting to show in graphic form that
average service life for transmission property was increasing. Upon close examination of one of
the accounts, the Board found that the depiction instead revealed that 70 percent of the

companies reporting show either a decline or no change in average service life for that account.
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Moreover, the Board found that even if there were a trend among some utility companies toward
increased service lives, Mr. Sansoucy did not establish that NSTAR was one of them. The Board
also found that in at least one of the accounts, the average life was not even close to Mr.
Sansoucy’s ninety-year life, instead averaging less than fifty-five years.

Lastly, in setting his average useful lives, Mr. Sansoucy reported that he examined
information relating to “the galvanization of the fittings and fixtures that go with poles” and the
Wood Pole Newsletter. The Board found that the only material pertaining to galvanization
included with his expert appraisal report was a pamphlet that contained only generalized
information about the subject and no specific information that might prove useful in quantifying
the average useful lives of the subject property. The Board also found that the newsletter did not
contain information about the life of wood poles, only alternative material poles.

In sum, the Board found that the average useful lives that Mr. Sansoucy employed to
calculate depreciation were not reliable. They simply were not based on a credible factual
foundation. As a result, the Board further found that the depreciation that he employed in his
cost or RCNLD approach was flawed, rendering his estimates of the value of the subject property
using that approach unreliable and inexact.

Regarding Mr. Sansoucy’s comparable sales and the indicators that he derived from
them, the Board found that all of his sales were enterprise sales and not sales involving just the
personal property of the utilities, and, moreover, Mr. Sansoucy did not allocate values to all of
the various components of the sales. Accordingly, the Board found that the metrics that he
created from these sales were not appropriate ones for valuing simply NSTAR’s personal
property located in Boston. Furthermore, the Board found that Mr. Sansoucy’s purportedly
comparable sales were largely not comparable to NSTAR and the subject property. The appellant
provided the Board with a table that is, in its essence, reproduced here, and that demonstrates the
lack of comparability between these sales and NSTAR or NSTAR’s property in Boston.

Sale# Company Non-Comparable Bullet Points

Subj. NSTAR Electric in Boston 302,153 customers

Prop. Compact/dense service area (50 sg. mi.)
No gas

No generation

No non-utility assets

Net plant approx. $1.154 billion

1 Green Mountain Power 92,000 customers
Net plant $226 million
Low density geography

18% generation plant

49




2 Energy East Super-regional, five states

7 subsidiaries

2.7 million customers (1.8 million elec.)
1/3 customers for gas service
Coal/gas/hydro generation assets
Telecom assets

Steam heating/cooling assets

New England/New York service area

1.75 million customers

6,000 sg. mi. service area

Over 40% gas customers

Over 1/3 revenue from gas operations
Substantial generation assets

3 Puget Energy

4 E.ON/Louisville Gas & Elec. Generation assets
Service in three states
Approx. 25% customers for gas service

Service area over 6,600 noncontig. sg. mi.

5 NSTAR o Subject property is only the electric plant personal
property in Boston
. Plant in Boston is only approx. 29% of NSTAR
Electric’s total plant

6 CVPS . 179,000 customers
. Generation/hydro plants
) Less consolidated service area over 163 towns

7 CH Energy . 2,600 sg. mi. service territory
° 370,000 customers; 70,000 gas
° 19% non-utility revenues

The Board therefore found that the value indicators that Mr. Sansoucy created from these sales
were not reliable gauges for determining the value of the subject property because these sales
were not comparable to the subject property.

Mr. Sansoucy also employed several income-based methodologies to value the subject
property for the fiscal years at issue: two DCF (or yield capitalization) models, one for a
regulated purchaser and one for an unregulated purchaser; a “regulatory capitalization” method;
and a direct capitalization approach. With respect to his DCF models, cross-examination
revealed three fundamental errors which rendered them unreliable: the models were not “no
growth” models as claimed; they failed to depreciate the property over time; and they did not
deduct or account for revenues attributable to other sources, such as real estate. As for his “no
growth” claim, Mr. Sansoucy increased operating revenues in both his DCF models by 2.5
percent per year to account for rising operating expenses. However, by not precisely matching
the increase in revenue to the anticipated increase in operating expenses, his “no growth” DCF

models showed significant growth. In addition, Mr. Sansoucy’s “no growth” DCF models failed
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to reduce future revenues to reflect the depreciation of the utility plant, which he attempted to
justify by arguing that revenues would not decline because there would be future capital
expenditures. However, his “no growth” models were premised on no future capital
expenditures, which also failed to adequately account for replacements or addition due to non-
recurring events, such as weather. Moreover, because Mr. Sansoucy’s models do not deduct or
account for the cash flows attributable to other sources, such as real estate, his models do not
produce a value indicator for the personal property alone.

On re-direct, Mr. Sansoucy corrected for his “no growth” model showing growth by
matching exactly his increase in revenue to the increase in operating expenses. He did not,
however, account for reduced revenues due to depreciation or for revenues attributable to other
sources, such as real estate. Accordingly, the Board found that his revised DCF values remained
inaccurate. Mr. Sansoucy then rejected his revised DCF model, ostensibly because the implied
capitalization rate of 14.6 percent (which he determined by dividing the first year’s EBITDA
amount by the value resulting from this model) was too high and did not mirror the market, and
introduced a new model for the hypothetical regulated buyer for fiscal year 2012.

The Board found that his new DCF model, which relied on the same revenues from his
old and revised models, still did not deduct or appropriately account for non-personal-property
sources of revenue. Further, the Board noted that Mr. Sansoucy applied an after-tax discount
rate of 6.8 percent to discount EBITDASs each year. The Board found that the application of an
after-tax discount rate to a before-taxes EBITDA figure was improper. The Board also found
that both these errors artificially inflated the value of the subject property produced by this model
rendering that value unreliable. In addition, by presenting his new DCF model only for fiscal
year 2012 and only for the regulated hypothetical buyer, Mr. Sansoucy failed to submit substitute
values for fiscal year 2013 or for the hypothetical unregulated buyer.

With respect to Mr. Sansoucy’s regulatory capitalization method, the Board found that
this unique methodology developed and used as a valuation technique solely by Mr. Sansoucy
also contained flaws that rendered the values derived from it unreliable. Perhaps the most
significant flaws were Mr. Sansoucy’s use of a partial after-tax discount factor to discount pre-
tax dollars, and his failure to match debt payments to revenue collected for those payments, both
of which inflated the value of the subject property.

With respect to Mr. Sansoucy’s direct capitalization approach, which applied a
capitalization factor to a single year’s earnings, the Board considered the approach seriously

flawed because it relied on a rate derived from a defective sales analysis (discussed, supra) and
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an EBITDA that included revenues from non-personal-property sources. Accordingly, the Board
found that the values developed using this technique were unreliable.

Lastly, with respect to Mr. Sansoucy’s reconciliation and his ultimate opinion of value,
the Board found that he based that opinion on flawed value indicators (discussed in some detail,
supra) and he curiously gave equal weight to each of the seven sales and income indicators of
value, despite his opinion that some were more probative than others and that others were not
reliable. Because of his reliance on such flawed indicators, the Board found that the indicated
economic obsolescence values of 17 percent and 22 percent for fiscal years 2012 and 2013,
respectively, that he developed for use with his cost approach and his ultimate opinion of the
subject property’s value for both fiscal years at issue were speculative, not credible, and not
supportable or useful for the Board’s ultimate determination of value.

Conclusion

In sum, the Board found that the factors referenced in Watertown or equivalent factors
continue to exist within the regulatory and legal landscape affecting regulated utilities in the
Commonwealth, encouraging a buyer to pay more than net book cost for regulated utility assets
like the subject property. The appellant’s valuation expert relied on valuation methodologies that
failed to account for the factual record and findings by this Board regarding the legal and
regulatory framework during the relevant time period, and for primarily this reason, the Board
found the values derived from the appellant’s methodologies unreliable. While the assessor’s
valuation expert honored the existence of Watertown or equivalent factors in his valuation
methodologies, his models and analyses also contained numerous shortcomings and flaws that
tainted them and his reconciliation of them resulting in unreliable estimates of the subject
property’s values for the fiscal years at issue. Notwithstanding these flaws, the assessors and
their valuation expert did present sufficient credible evidence and analyses to successfully
challenge and refute the applicability of the appellant’s and its experts’ bald net book assertions.

Accordingly, the Board found and ruled that the appellant failed to prove that the subject
property’s assessed values exceeded its fair cash values for the fiscal years at issue. The Board
therefore decided these appeals for the appellee.

OPINION
The assessors are required to assess real estate at its fair cash value. G.L. c. 59, § 38.

(113

The standard to be used in determining fair cash value for taxation purposes is “‘the fair market
value, which is the price an owner willing but not under compulsion to sell ought to receive from

one willing but not under compulsion to buy.”” Taunton Redevelopment Associates v.
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Assessors of Taunton, 393 Mass. 293, 295 (1984)(quoting Boston Gas Co. v. Assessors of
Boston, 334 Mass. 549, 566 (1956)). “A proper valuation depends on a consideration of the
myriad factors that should influence a seller and buyer in reaching a fair price.” Montaup

Electric Co. v. Assessors of Whitman, 390 Mass. 847, 849-50 (1984).

The burden of proof is upon the appellant to make out its right as a matter of law to an
abatement of the tax. Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).
The appellant must show that it has complied with the statutory prerequisites to its appeal,
Cohen v. Assessors of Boston, 344 Mass. 268, 271 (1962), and that the assessed valuation of its
property was improper. See Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679,
691 (1982).

An owner of special-purpose property has the burden of proof even if the property poses
unusual problems of valuation. Foxboro Associates, 385 Mass. at 691; Reliable Electronics
Finishing Co. v. Assessors of Canton, 410 Mass. 381, 382 (1991); Berkshire Life Insurance
Co. v. Assessors of Pittsfield, Mass. ATB Findings of Fact and Reports 1985-112, 120-21. The
assessment is presumed valid until the taxpayer sustains its burden of proving otherwise.
Schlaiker, 365 Mass. at 245.

The taxpayer’s burden of proof may shift in certain instances to the assessors, such as
where the taxpayer/owner of electric transmission and distribution property has demonstrated
that a buyer’s return would be limited by the seller’s rate base. Boston Edison Co. v. Assessors
of Watertown, 387 Mass. 298, 304-07 (1982)(“Watertown”); Montaup Electric, 390 Mass. at
855. The Court in Montaup Electric stated that a “taxpayer, which is a regulated utility, should
not be required to establish the lack of special circumstances ... until there is some evidence
offered by the assessors to show that, because of such circumstances, the relevance of [net book
cost] is put in question.” I1d. However, the burden of persuasion remains on the taxpayer.

First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 562 (1971). In the
present appeals, the Board found special circumstances existed placing the relevance of net book

cost into question.

Generally, real estate and personal property valuation experts, the Massachusetts courts,
and this Board rely upon three approaches to determine the fair cash value of property: income
capitalization, sales comparison, and cost analyses. Correia v. New Bedford Redevelopment

Authority, 375 Mass. 360, 362 (1978). When valuing regulated utility property, other valuation
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techniques have also proved useful in assisting in the determination of, or in checking, the fair
cash value of property. For example, in Boston Edison Co. v. Assessors of Boston, 402 Mass. 1,
17 (1988), a “unit cost per kilowatt hour method[] of valuation” was used as a check on the value
ascribed to electric utility property. In Boston Edison Co. v. Board of Assessors of Watertown,
393 Mass. 511, 513 (1984)(quoting the relevant portion of the code), a New York statutory
mandate, under N.Y. Admin. Code tit. 9, 88 197-1.1, 197-3.2 (1983), which provided “that the
tangible property of electric corporations be valuated at ‘reproduction cost new, less depreciation
of the tangible property,”” was considered, but distinguished. In Tenneco, Inc. v. Commissioner
of Revenue, Mass. ATB Findings of Fact and Reports 1988-30, 50, the Board determined the fair
cash value of pipeline property in Massachusetts using unit valuation methodology. However,
when dealing with the valuation of utilities, “fair market value normally cannot be determined
with meaningful assistance from comparable sales or by capitalization of income.” Boston
Edison Co., 402 Mass. at 15.

In a regulatory environment where rates (which govern income) are based on a carry-over
rate base, the net book cost of a utility property reflects its restricted earning capacity. See
Watertown, 387 Mass. at 304-05. Some considerations that support using an approach, which
reaches a higher value for the property than net book cost, such as depreciated reproduction or
replacement cost, are: 1) when the rate of return on an investment in the property is expected to
exceed the current rate; 2) when the rate of return exceeds the market rate of return for an
investment of similar risk; 3) when there is a possibility that the law or regulatory decisions
might change to make an investment in the property more attractive; 4) when there is potential
for utility growth; and 5) when there is a possibility of finding a non-public utility purchaser.
Watertown, 387 Mass. at 305-06.

In the present appeals, the Board found the existence of special circumstances and ruled
that, for purposes of property tax valuation, “the use of a valuation method other than [or in
addition to] net book value [was justified].” Boston Gas Co. v. Assessors of Boston, 458 Mass.
715, 722 (2011). The Board compared its findings here with those made in Boston Edison Co.
v. Assessors of Everett, Mass. ATB Findings of Fact and Reports 1996-759, 839, 848-49, where
the record established the existence of regulatory change and the possibility of a non-public
utility purchaser. Based on that record, the Board used a blend of “depreciated reproduction

Y

cost,”" without economic obsolescence, and net book cost to establish the value of Mystic Station

" “Depreciated replacement cost” is synonymous with replacement cost new less depreciation (RCNLD).

54



in Everett. Boston Edison Co., Mass. ATB Findings of Fact and Reports at 1996-810-11. The
Board similarly valued regulated utility property using a blended approach in Boston Gas Co. v.
Assessors of Boston, Mass. ATB Findings of Fact and Reports 2009-1195, 1297-98. The record
here, however, is devoid of reliable valuation methodologies because the appellant’s valuation
expert did not take the existence of Watertown or equivalent factors into account and the
assessors’ valuation expert made too many errors. “The consequence of the [B]oard’s rejections
of the experts’ opinions, therefore, was that the taxpayer had not persuaded the [B]oard that the
property had been overvalued and, therefore, ... had not carried its burden of proving that the
assessors had overvalued the property.” Turners Fall Limited Partnership v. Assessors of
Montague, 54 Mass. App. Ct. 732, 735-36 (2002).

“The board is not required to adopt any particular method of valuation.” Pepsi-Cola
Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986). Nor is “[t]he board ... required
to believe the testimony of any particular witness but it [can] accept such portions of the
evidence as appear([s] to have the more convincing weight.” Assessors of Quincy v. Boston
Consol. Gas Co., 309 Mass. 60, 72. “The credibility of witnesses, the weight of the evidence,
and inferences to be drawn from the evidence are matters for the board.” Cummington School
of the Arts v. Assessors of Cummington, 373 Mass. 597, 605 (1977) (citing Fisher School v.
Assessors of Boston, 325 Mass. 529, 534 (1950). In the instant appeals, the Board was
persuaded of the continuing existence of Watertown or equivalent factors during the relevant
time period but found the parties’ valuation methodologies wanting for various reasons. “[T]he
mere qualification of a person as an expert does not endow his testimony with any magic
qualities.” Boston Gas Co., 334 Mass. at 579.

CONCLUSION

Accordingly, the Board found and ruled that the appellant failed to prove that the subject
property’s assessed values exceeded its fair cash values for the fiscal years at issue. The Board
therefore decided these appeals for the appellee.

THE APPELLATE TAX BOARD
By:

Thomas W. Hammond, Jr., Chairman
A true copy,
Attest:

Clerk of the Board
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COMMONWEALTH OF MASSACHUSETTS
APPELLATE TAX BOARD

VEOLIA ENERGY BOSTON, INC. V. BOARD OF ASSESSORS OF
THE CITY OF BOSTON
Docket No.: F328538 Promulgated:
May 17, 2017

ATB 2017-151

This is an appeal filed under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L.
c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the City of Boston (“appellee”
or “assessors”) to abate a tax on certain personal property in Boston, owned by and assessed to
Veolia Energy Boston, Inc. (“appellant”) under G.L. ¢. 59, §§ 11 and 38, for fiscal year 2015
(“fiscal year at issue”).

Chairman Hammond heard the assessors’ Motion to Dismiss; Commissioners Scharaffa,
Rose, Chmielinski, and Good joined him in allowing the Motion to Dismiss and in the decision
for the appellee.

These findings of fact and report are made pursuant to a request by the appellant under
G.L.c.58A, § 13 and 831 CMR 1.32.

Kathleen Saunders Gregor, Esg. and Loretta R. Richard, Esq., for the appellant.

Laura Caltenco, Esq., for the appellee.

FINDINGS OF FACT AND REPORT

The issue raised in the present appeal is whether the appellant timely filed an abatement
application with the assessors for the fiscal year at issue in accordance with the jurisdictional
requirements of G.L. c. 59, § 59 (“§ 59). Tracking the operative language of § 59, the Appellate
Tax Board (“Board”) must determine whether the appellant applied: (1) “to the assessors”; (2)
“on a form approved by the commissioner, for an abatement”; (3) “on or before the last day for
payment, without incurring interest ... of the first installment of the actual tax bill.”

The operative facts are not disputed. For the fiscal year immediately preceding the fiscal
year at issue, the appellant timely filed its abatement application with the assessors on February
3, 2014 and its appeal with this Board on July 24, 2014 (Docket Number F325148). The
appellant maintained in its fiscal year 2014 appeal that its personal property employed in the

manufacture and distribution of steam was exempt under G.L. c. 59, § 5, cl. 16(3).
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For the fiscal year at issue in this appeal, the appellant made timely payment of each
quarterly tax bill on July 25, 2014, October 14, 2014, January 21, 2015, and April 20, 2015. The
payments were made to the City of Boston Collector of Taxes (“Collector”). The appellant
included with each quarterly tax payment a cover letter to the Collector, which included the
following language:

Please note that Veolia Energy Boston, Inc. has filed a Petition under Formal
Procedure with the Appellate Tax Board (filed July 24, 2014; Docket No.
F325148), the outcome of which may affect the tax assessment for this period and
others.

On May 14, 2015, the appellant’s Vice President of Finance, Steven Weafer, received a
voicemail message from Charles Claybaugh of the City of Boston Assessor’s Office, which
indicated that the assessors “have no record of a Fiscal *15 abatement being filed.” After
receiving the voicemail, Mr. Weafer spoke with Mr. Claybaugh and “referenced the 2014
Petition” and indicated that it was Mr. Weafer’s “belief that the 2014 Petition would apply to all
tax years, including fiscal year 2015.”

On May 28, 2015, the appellant filed an abatement application with the assessors for the
fiscal year at issue. The appellant used a form approved by the Commissioner of Revenue

“commissioner”), State Form 128, for its May 28, 2015 abatement application, which it claimed
was a “protective” filing. The assessors denied the May 28, 2015 abatement application on the
next day, May 29, 2015. The appellant then filed the present appeal with the Board on July 28,
2015.

The assessors filed a Motion to Dismiss the present appeal on the ground that the May
28, 2015 abatement application was filed late. The appellant argued in opposition that its
January 21, 2015 letter to the Collector constituted a valid abatement application because, inter
alia, it provided notice to the assessors that the appellant objected to the assessment, it
incorporated by reference the appellant’s fiscal year 2014 application and petition, and there was
no prejudice to the assessors resulting from the appellant’s use of a letter rather than an approved
form to apply for an abatement.

On the basis of these findings of fact and for the reasons explained below, the Board
found and ruled that the appellant failed to satisfy the jurisdictional requirement of § 59 that it

“apply in writing to the assessors, on a form approved by the commissioner, for an abatement”
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on or before the February 6, 2015 deadline.> The appellant did not, by sending a letter to the
Collector on January 21, 2015, “apply in writing to the assessors” and, in any event, the letter
was not “a form approved by the commissioner.”

For the fiscal year at issue, the only abatement application filed with the assessors on a
form approved by the Commissioner was the May 28, 2015 abatement application, which was
filed over three months after the statutory due date. Accordingly, the Board had no jurisdiction
to hear and decide this appeal and it therefore granted the assessors’ Motion to Dismiss and
entered a decision for the appellee.

OPINION

The relevant language of § 59 provides that:

A person upon whom a tax has been assessed . . . if aggrieved by such tax, may . .
. on or before the last day for payment, without incurring interest in accordance
with the provisions of section fifty-seven or section fifty-seven C, of the first
installment of the actual tax bill issued upon the establishment of the tax rate for
the fiscal year to which the tax relates, apply in writing to the assessors, on a
form approved by the commissioner, for an abatement thereof, and if they find
him taxed at more than his just proportion or upon an improper classification, or
upon an assessment of any of his property in excess of its fair cash value, they
shall make a reasonable abatement.

(emphasis added).

The Board has only that jurisdiction conferred on it by statute. Stilson v. Assessors of
Gloucester, 385 Mass. 724, 732 (1982). “Since the remedy of abatement is created by statute,
the board lacks jurisdiction over the subject matter of proceedings that are commenced at a later
time or prosecuted in a different manner from that prescribed by statute.” Nature Church v.
Assessors of Belchertown, 384 Mass. 811, 812 (1981) (citing Assessors of Boston v. Suffolk
Law School, 295 Mass. 489, 495 (1936). Adherence to the statutory prerequisites is essential “to
prosecution of appeal from refusals to abate taxes.” New Bedford Gas & Edison Light Co. v.
Assessors of Dartmouth, 368 Mass. 745, 747 (1975). See also Old Colony R. Co. v. Assessors
of Quincy, 305 Mass. 509, 511-12 (1940).

An abatement application is a “constituent part of the statutory remedy” and is the
“method by which the statutory proceeding is begun.” Assessors of Brookline v. Prudential
Insurance Co., 310 Mass. 300, 308 (1942). The abatement proceeding “must be begun by a

! For the fiscal year at issue, the due date for payment of the first installment of the actual tax bill without incurring
interest, and therefore, the due date of abatement applications, was February 6, 2015. See St. 2015, c. 10, § 62
(extending the due dates for fiscal year 2015 due to a severe blizzard on the initial due date).
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proper application within the period fixed by the statute ... and the failure to apply within the
prescribed period destroys the right.” Id. See also MacDonald v. Assessors of Mashpee, 381
Mass. 724, 725 (1980).

The appellant failed to properly apply for an abatement under 8§ 59 in three respects, any
one of which is sufficient to warrant dismissal of this appeal: (1) the January 21, 2015 letter that
it claims was an abatement application was sent to the Collector, not to the assessors; (2) the
January 21, 2015 letter was not on a form approved by the Commissioner; and (3) the May 28,
2015 abatement application filed with the assessors, on a form approved by the Commissioner,
was filed long after the statutory due date. Following is a discussion of each of these
deficiencies.

A. THE APPELLANT’S JANUARY 21,2015 LETTER TO THE COLLECTOR WAS
NOT A VALID ABATEMENT APPLICATION BECAUSE IT WAS NOT AN
APPLICATION “TO THE ASSESSORS”

The explicit language of § 59 makes clear that it is the assessors who are authorized to

receive and consider an abatement application, as well as to make determinations regarding
abatements. Section 59 provides that a taxpayer wishing to invoke an abatement remedy must
“apply in writing to the assessors” and if “they find” that the taxpayer is improperly taxed, “they
shall make a reasonable abatement.” (emphasis added).

In contrast, a municipality’s tax collector issues tax bills based on the valuation list that
the assessors submit to the collector and receives payment of those bills from taxpayers. See
G.L. c. 59, 88 52 through 57C. A tax collector has no statutory role in the receipt, consideration
or determination of abatement requests.

It has therefore long been recognized that an abatement application must be submitted to
the assessors in order to be effective:

An application for abatement is directed to the official board that made the original

assessment. It seeks revision by that board of its original action which was taken

without the person assessed having an opportunity for a hearing.
Prudential Insurance Co., 310 Mass. at 310. The nature of the abatement application is a
“‘notice’ by which ‘information’ is given to the assessors ‘in reference to a possible pecuniary
liability,” ... a ‘request’ or ‘claim’ for reduction of the tax assessed by them and, as incidental
thereto, for an opportunity to be heard by them as to the propriety of the original assessment and,
if denied, a foundation for later proceedings before an appellate board.” Id. at 312 (internal
citations omitted). A letter to a tax collector does not provide notice to the assessors that a

request or claim has been made for a reduction in the assessment or that a taxpayer wishes to
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discuss the propriety of the assessment and it therefore does not provide a proper jurisdictional
foundation for the present appeal.

The explicit language of § 59, the statutory scheme of assessment and collection, as well
as case law construing the nature of the abatement application, make clear that the appellant’s
letter to the Collector is not a valid abatement application. Because an abatement application
must be filed with the assessors, the appellant did not “apply in writing to the assessors” by
mailing its January 21, 2015 letter to the Collector with its tax payment.

B. THE APPELLANT’S JANUARY 21, 2015 LETTER FAILED TO SATISFY THE §
59 REQUIREMENT THAT AN ABATEMENT APPLICANT MUST APPLY “ON A
FORM APPROVED BY THE COMMISSIONER”

In 1933, § 59 was amended to the present language that requires abatement applications

to be submitted to the assessors “in writing . . . on a form approved by the commissioner.” See
St. 1933, c. 266, 8 1. Prior to that amendment, there was no requirement that an abatement
application be in writing, let alone on a form approved by the Commissioner. In analyzing this
change to 8§ 59, the Supreme Judicial Court held that:

It cannot rightly be said that the requirement that an application to the assessors
for an abatement be “in writing ... on a form approved by the commissioner” as a
condition of jurisdiction to abate a tax is so unreasonable that the statute is not to
be given its natural meaning as imposing such a condition. ... It follows that an
application in the form prescribed by St. 1933, c. 266, § 1, is a prerequisite to the
jurisdiction of the board of tax appeals of a case like the present.

Suffolk Law School, 295 Mass. at 494 (internal citations omitted). In Suffolk Law School, the
taxpayer’s purported abatement application was “typewritten on a plain sheet of paper” which
the assessors denied. 1d. at 494-95. Although the Board of Tax Appeals, the predecessor to this
Board, ruled that the assessors had “accepted and acted upon the application” and “treated it as

properly before them,” the court nevertheless ruled:

The lack of an application in the statutory form is not excused by the good faith of
the taxpayer, or acceptance by the assessors of an application in some other form
nor by the fact that the assessors are not inconvenienced or misled. Such
considerations are material on the issue whether an application meets the
requirements of the statute, but do not excuse clear noncompliance with these
requirements.

Id. at 494. Accordingly, the court ruled that the typewritten paper submitted to the assessors was
not a “form approved by the commissioner” and, therefore, the Board of Tax Appeals had no

jurisdiction over the appeal. Id. at 498.
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The appellant’s arguments in the present appeal that its January 21, 2015 letter was a
“good faith application for abatement” providing adequate information to the assessors and that
the assessors waived the requirement that applicants use a form approved by the Commissioner
cannot stand in light of Suffolk Law School. Putting aside the fact that the letter to the Collector
provided no information to the assessors, good faith attempts by taxpayers or waiver by the
assessors cannot bestow jurisdiction on the Board where there is “clear noncompliance” with the
requirement of § 59 that an abatement application must be on a form approved by the
Commissioner. Id. at 494. The appellant’s January 21, 2015 letter was not a “form approved by
the commissioner,” and, therefore, it did not satisfy the requirements of § 59.

Accordingly, because the January 21, 2015 letter was neither an application “to the
assessors” nor an application “on a form approved by the commissioner,” it was not a valid
abatement application within the meaning of § 59. The only remaining issue is whether the
appellant’s May 28, 2015 abatement application satisfied the jurisdictional requirements of § 59.

C. THE APPELLANT’S MAY 28, 2015 ABATEMENT APPLICATION WAS FILED
BEYOND THE § 59 DEADLINE
In order for the Board to have jurisdiction over an appeal, a taxpayer must first file an

abatement application with the assessors “on or before the last day for payment, without
incurring interest in accordance with the provisions of section fifty-seven or section fifty-seven
C, of the first installment of the actual bill issued upon the establishment of the tax rate for the
fiscal year to which the tax relates.” For the fiscal year at issue, the due date for payment of the
first installment of the actual tax bill without incurring interest, and therefore, the due date of
abatement applications, was February 6, 2015. See St. 2015, c. 10, 8 62 (extending the fiscal
year 2015 due dates for payment and abatement applications due to a severe blizzard on the due
date).

Although, unlike the January 21, 2015 letter to the Collector, the May 28, 2015
abatement application was an application in writing to the assessors on a form approved by the
Commissioner, it was filed more than three months beyond the § 59 due date. Accordingly, the
appellant’s May 28, 2015 filing of an abatement application did not satisfy the jurisdictional
requirements of § 59.

Timely filing of an abatement application is an “integral part of the right, and the failure
to apply in writing in the prescribed time destroys the right.” Prudential Insurance Co., 310
Mass. at 308. See also MacDonald, 381 Mass. at 725; New Bedford Gas & Electric Light Co.,
368 Mass. at 748 (“Adherence to the statutory prerequisites is essential to [an] ‘effective
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application for abatement of taxes and to [the] prosecution of appeals from refusals to abate
taxes.””)(internal citations omitted).

Because the appellant failed to timely file a valid abatement application with the
assessors, the Board has no jurisdiction over this appeal. Accordingly, the Board allowed the
assessors Motion to Dismiss and entered a decision for the appellee in this appeal.

THE APPELLATE TAX BOARD

By:
Thomas W. Hammond, Jr., Chairman
A true copy,
Attest:
Clerk of the Board
COMMONWEALTH OF MASSACHUSETTS
APPELLATE TAX BOARD

VERIZON NEW ENGLAND INC. V. COMMISSIONER OF REVENUE

and BOARDS OF ASSESSORS

OF BELMONT, CAMBRIDGE,

SPRINGFIELD AND WORCESTER
BOARDS OF ASSESSORS OF V. COMMISSIONER OF REVENUE
BELMONT, CAMBRIDGE, and VERIZON NEW ENGLAND INC.

SPRINGFIELD AND WORCESTER

Docket Nos. C273019 et al* Promulgated:
January 23, 2017
ATB 2017-19

These are consolidated appeals under the formal procedure pursuant to G.L. c. 58A, 88 6
and 7 and G.L. c. 59, § 39, challenging the central valuations for fiscal years 2005 through 2009
(“fiscal years at issue”), determined and certified by the Commissioner of Revenue
(“Commissioner”) under G.L. ¢. 59, § 39, for the “machinery, poles, wires and underground
conduits, wires and pipes” (“§ 39 property”) of Verizon New England Inc. (“Verizon”), located
in the communities of Belmont, Cambridge, Springfield and Worcester (“municipalities™).

Commissioner Scharaffa heard these appeals and was joined in each of the decisions by
Chairman Hammond and Commissioners Rose and Good. Commissioner Chmielinski took no

part in the deliberations or decisions of these appeals. The decisions were as follows.

! The docket numbers of all the individual appeals are listed in Appendix A by fiscal year, appellant and appellee.
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With regard to the appeals filed by Verizon against the Commissioner and the
municipalities for fiscal years 2005 through 2008, the decisions were for the Commissioner and
the municipalities.

With regard to the appeals filed by Verizon against the Commissioner and the
municipalities for fiscal year 2009, the decisions were for Verizon.

With regard to the appeals filed by the municipalities against the Commissioner and
Verizon, the decisions were for the Commissioner and Verizon.

These findings of fact and report are made pursuant to requests by Verizon, the
Commissioner and the municipalities under G.L. c. 58A, § 13 and 831 CMR 1.32.

William A. Hazel, Esg., James F. Ring, Esq., and Diana C. Cuff, Esg. for Verizon.

Daniel A. Shapiro, Esg. and Michael P. Clifford, Esqg. for the Commissioner.

Anthony M. Ambriano, Esqg. for the municipalities.

FINDINGS OF FACT AND REPORT
Introduction
At all relevant times, Verizon qualified as a telephone company within the meaning of
G.L. c. 59, § 39 (*“§ 39”) and was thus subject to central valuation of its non-exempt property.
As a telephone company, Verizon’s property is exempt from property taxes except for its “poles,
underground conduits, wires, pipes and machinery used in manufacture or in supplying or
distributing water.” G.L. c. 59, § 5(16), First.
Prior History
Verizon and certain boards of assessors of various Massachusetts cities and towns each
appealed to the Appellate Tax Board (“Board”), under § 39, from central valuations of § 39
property certified by the Commissioner for fiscal years 2003 through 2009. See In re Verizon
New England Inc. Consolidated Central Valuation Appeals: Boston and Newton, Mass. ATB
Findings of Fact and Reports 2009-851 (“Verizon 1”). There were 970 individual appeals
originally associated with Verizon | and the Board issued orders consolidating and bifurcating
for trial all 970 appeals. By Order dated March 3, 2008, which decided the issues in the first
phase of the hearing, the Board held that poles and wires erected upon public property and
construction work in progress (“CWIP”) were taxable G.L. c. 59, 8 18, First. Then by Order
dated April 1, 2008, the Board designated appeals involving only Newton and Boston as the

cases to go forward for hearing as to valuation and any remaining issues. All other appeals were
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held in abeyance pending the Board’s decisions in the Newton and Boston cases and any further
appeals of those decisions.

The assessors of Boston and Newton had previously litigated a 8§ 39 appeal concerning
the valuation of § 39 property owned by another telecommunications company, In Re: MCI
Consolidated Central Valuation Appeals: Boston and Newton, Mass. ATB Findings of Fact and
Reports 2008-255 (“MCI”), aff’d in part and rev’d in part, sub nom In the Matter of the
Valuation of MCI Worldcom Network Services, Inc., 454 Mass. 635 (2009). Pending the
resolution of the MCI consolidated appeals, which all parties to the Verizon | appeals treated as
the seminal case for valuation of § 39 property, all other § 39 central valuation appeals involving
other telephone companies and municipalities were held in abeyance. See MCI, Mass. ATB
Findings of Fact and Reports at 2008-257.

After the Board decided MCI and the Appeals Court completed its review of that case,
the Board decided Verizon I, the appeals involving property located in Boston and Newton.
Among other rulings, the Board in Verizon I reaffirmed its ruling in MCI that the
Commissioner’s trended reproduction cost new less depreciation methodology was an
appropriate approach for valuing 8 39 property of a telecommunications taxpayer for fiscal years
2005 through 2009. Verizon I at 2009-976. The Board’s decision in Verizon | with respect to
the valuation of § 39 property pertained to Verizon’s property located only in the cities of Boston
and Newton. The Board in Verizon 1 also reaffirmed its ruling in MCI that CWIP was subject to
taxation as 8 39 property. Verizon | at 2009-967. The Verizon | Board also ruled that poles and
wires over public property were subject to taxation pursuant to G.L. c. 59, § 18, First. Id. at
2009-946.2 Because the Board originally made this ruling by its Order dated March 3, 2008, the
ruling applied to Verizon’s property located in all of the municipalities involved in these appeals.

Verizon appealed the Board’s decision in Verizon | to the Appeals Court on the issues of
the taxability of poles and wires over public property and CWIP. In Verizon New England Inc.
v. Board of Assessors of Boston et al., 81 Mass. App. Ct. 444 (2012) (“Verizon II”), the
Appeals Court ruled that “to the extent that CWIP consists of ‘[u]nderground conduits, wires and
pipes laid in public ways, ... and poles, underground conduits and pipes, together with the wires
thereon or therein, laid in or erected upon private property,’ it is taxable for the years in

question” pursuant to G.L. ¢. 59, § 18, Fifth. Verizon 11, 81 Mass. App. Ct. at 455. However,

% The Board first made its rulings with respect to CWIP and poles and wires over public property in an Order dated
March 3, 2008.
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the Appeals Court reversed the Board’s ruling that poles and wires located on public ways
(“aerial plant over public ways”) were taxable and remanded the case to the Board. Id. at 454-
55, 456.

The Instant Appeals

The appeals involving the valuation of 8 39 property located in jurisdictions other than
Boston and Newton were held in abeyance at the Board pending the appeal of Verizon I. After
the Appeals Court decision in Verizon 11, Verizon and all of the cities and towns, with the
exception of the four municipalities that are parties to the present appeals, settled their pending
appeals.

The issue in these appeals is whether, with the deduction of aerial plant over public ways,
the Commissioner’s certified valuation of Verizon’s § 39 property substantially exceeded its fair
market value, as argued by Verizon, or substantially understated its fair market value, as argued
by the municipalities, for any of the fiscal years at issue.

For each of the fiscal years at issue, Verizon timely filed with the Commissioner,
pursuant to G.L. c. 59, § 41, a Form 5941 and reported its § 39 property in accordance with the
Commissioner’s instructions. The Commissioner certified Verizon’s § 39 property for each of
the fiscal years at issue. The parties stipulated that the municipalities have assessed personal
property tax against Verizon based on the Commissioner’s values and that Verizon has paid all
personal property tax so assessed. The Commissioner certified the following total values for
each community for each fiscal year:*

Belmont Cambridge Springfield Worcester
FY 2005 $ 4,742,700 $31,630,700 $32,539,800 $35,003,100
FY 2006 $ 4,485,100 $30,052,600 $30,983,900 $34,674,800
FY 2007 $ 5,623,400 $30,644,100 $30,960,200 $34,506,300
FY 2008 $ 5,823,100 $34,657,700 $45,003,200 $39,009,000
FY 2009 $13,773,900 $43,036,600 $45,741,100 $53,988,900

The above certified values do not include CWIP or aerial plant over public ways for
fiscal years 2005 through 2008. Following the Board’s rulings in Verizon I, the Commissioner
required all telephone companies to supplement their fiscal year 2009 Form 5941 filings by
reporting all aerial plant over public ways and CWIP. Verizon complied with those instructions
and filed supplemental property listings for fiscal year 2009. Therefore, the certified values for

fiscal year 2009, as depicted in the above chart, include CWIP and aerial plant over public ways.

® Figures in bold in the chart above indicate the values challenged by both the municipality and by Verizon, while
figures not in bold indicate the values challenged only by Verizon.
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Verizon maintained that, based on its supplemental Form 5941, the total value of its aerial plant

over public ways located in each municipality for fiscal year 2009 was as follows:

Municipality Verizon’s claimed FY 2009 value
reduction for aerial plant over
public ways as valued by
Commissioner

Belmont $ 7,612,562
Cambridge $ 7,655,986
Springfield $ 8,051,261
Worcester $13,747,311

Included within Verizon’s category of “aerial plant over public ways” was intra-building
cable, which were laid between or within buildings. The Appeals Court ruled that aerial plant
over public ways was not taxable. See Verizon Il at 449. However, the taxability of intra-
building cable located on private property was not before the Board in Verizon | or the Appeals
Court in Verizon Il. In accordance with the Statement of Agreed Facts submitted by the parties
in the present appeals, the Board found that the value of Verizon’s aerial plant over public ways

for fiscal year 2009 was as follows:

Municipality Verizon’s FY 2009 intra-building Values of aerial plant over public
cable included within aerial plant ways less intra-building cable as
over public ways as reported found by the Board

Belmont $ 139,815 $ 7,472,747

Cambridge $2,544,073 $5,111,913

Springfield $ 53,567 $ 7,997,586

Worcester $ 908,231 $12,839,080

Evidence before the Board

At the hearing, Verizon presented its case-in-chief through the testimony of four
witnesses: Jerome C. Weinert, whom the Board qualified as an expert in the area of
telecommunications property valuation; Gary Williams, Verizon’s Manager of Property Tax;
Jorge Medina, Verizon’s Supervisor in Network Engineering & Operations; and Ellen Joy,
Verizon’s Right of Way Agent. Mr. Weinert had previously testified before the Board on the
issue of the methodology for valuing § 39 property in MCI and in Verizon I.

The Commissioner presented two witnesses: Brenda Cameron, Deputy Chief of the
Bureau of Local Assessment (“BLA”); and George E. Sansoucy, whom the Board qualified as an
expert in the area of valuing utility and telephone company property and as an expert in the area
of engineering. Like Mr. Weinert, Mr. Sansoucy had also previously testified before the Board

on the issue of the methodology for valuing 8 39 property in MCI and in Verizon 1.
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The municipalities presented two witnesses: William M. Ford, the assessor of Worcester;
and Stephen Barreca, of BCRI Valuation Services, whom the Board qualified as an expert in the
area of telecommunications property valuation.”

The parties also submitted documentary evidence in support of their positions.

At the hearing, Mr. Medina testified regarding Verizon’s installation and use of new § 39
property. Mr. Medina testified that, as utility poles were erected, Verizon’s engineers and right-
of-way agents made determinations as to whether the poles are being placed on public or private
property for purposes of obtaining necessary permits (from the municipality) or easements (from
private property owners). This information was also entered into the Verizon’s accounting
system. The Board found Mr. Medina’s testimony on Verizon’s ability to distinguish whether its
poles are placed on public or private property to be credible.

Mr. Medina also testified about how Verizon, as the Incumbent Local Exchange Carrier
(“ILEC”), is required to maintain its existing metallic cable property system. His testimony also
indicated, however, that the aging system not only continued to stay in service but also served to
support new property, including Fiber Optic (“FiOS”) and Digital Subscriber Line (“DSL”)
products.

The Board has thoroughly described the valuation methodology developed and
implemented by the BLA in MCI and Verizon I. Neither expert witness offered any information
that varied in any material way from the information they had offered in previous appeals before
the Board. Therefore, the Board herein summarizes the testimonies of Mr. Sancoucy and
Mr. Weinert given in the present appeals as they pertained to the valuation methodology utilized
by the Commissioner in her central valuation of § 39 property, as developed by Mr. Sansoucy,
and the alternative valuation methodology developed by Mr. Weinert and proposed by Verizon.

In 2002, Mr. Sansoucy was selected by the BLA to evaluate the Commissioner’s then-
existing valuation process for valuing telephone companies’ § 39 property and to design an
automated mass appraisal methodology, capable of being updated annually, to determine values
for that property. Mr. Sansoucy developed a “trended reproduction cost new less depreciation”
methodology that began with the original cost of assets as reported by the taxpayer on Form
5941, including all property owned on the valuation date, not just property in service. See MCI

at 2008-288; Verizon | at 2009-887. Mr. Sansoucy’s methodology trended the original cost to a

* Although as appellants, the municipalities had the burden of proving that the certified values were substantially too
low, their brief and expert testimony focused on limiting any abatement to Verizon.
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current “reproduction cost new” value, which was then depreciated based on asset lives approved
by the Federal Communications Commission (“FCC”) to determine a “reproduction cost new
less depreciation” value. See MCI at 2008-288-89 and Verizon | at 2009-887. Finally, for fiscal
years 2005 through 2009, the Commissioner’s methodology applied an additional 25% economic
obsolescence deduction to most asset categories.” See MCI at 2008-293 and Verizon | at 2009-
892.

For fiscal year 2009, following the Board’s March 3, 2008 Order in Verizon | ruling that
Verizon was taxable on its poles and wires over public as well as private ways and on its CWIP,
the BLA issued several memoranda notifying telephone and telegraph company filers, including
Verizon, that they had to supplement their fiscal year 2009 filings to include that property.
Verizon supplemented its fiscal year 2009 filing to include aerial plant over public ways and its
CWIP.

At the hearing of these appeals, Verizon presented its expert witness, Mr. Weinert, who
offered an appraisal report and testified extensively with respect to that report. Mr. Weinert’s
appraisal used a cost of replacement less depreciation methodology (“CORLD”) to value
Verizon’s § 39 property situated in Belmont, Cambridge, Springfield and Worcester as of the
respective valuation dates for the fiscal years at issue.

Like the Commissioner’s methodology, Mr. Weinert’s CORLD methodology began with
the original cost of assets as reported to the Commissioner on Forms 5941 and trended the
original cost to a current “reproduction cost new” value. However, Mr. Weinert’s CORLD
methodology differed from the Commissioner’s in several key respects.

First, Mr. Weinert included “roll-up” reporting of “vintage year” (pre-1981) property
except generators. Verizon | at 2009-911. Second, Mr. Weinert called for significant utilization
deductions for metallic copper cable and associated conduit. MCI at 2008-297-98 and Verizon |
at 2009-875. Mr. Weinert then calculated normal and functional depreciation deductions based
on “service life drivers,” in contrast with the Commissioner’s straight-line depreciation
deductions MCI at 2008-299 and Verizon | at 2009-879. Mr. Weinert next allowed for a net
salvage deduction to Verizon’s § 39 property. MCI at 2008-299 and Verizon | at 2009-881.
Finally, Mr. Weinert’s CORLD methodology included significant economic obsolescence

deductions. See MCI at 2008-300 and Verizon | at 2009-881-82.

> For fiscal year 2005, the 25% additional economic obsolescence was applied to all property. For the remaining
fiscal years, the additional obsolescence was not applied to property in service less than one year.
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In the instant appeals, the Commissioner’s expert witness, Mr. Sansoucy, criticized Mr.
Weinert’s CORLD methodology in the same manner as was reported in Verizon |, pointing out
the following as significant flaws in Mr. Weinert’s methodology: the roll-up reporting of
“vintage year” (pre-1981) property except generators, which significantly understated the value
of vintage year property in reporting costs (Verizon | at 2009-912); the use of property service
lives that were significantly lower than the FCC service lives used by the Commissioner
(Verizon | at 2009-935); and Mr. Weinert’s use of various deductions, including the utilization
deduction for metallic copper lines (Verizon | at 2009-917), net salvage deduction (Verizon | at

2009-918), and economic obsolescence deductions that Mr. Sancoucy found to be inappropriate

for property that added value to Verizon’s network because it was still in use and/or provided

structural support (Verizon | at 2009-918-20). These significant differences between Mr.

Weinert’s and the Commissioner’s methodologies resulted in an overall lower value of the

subject § 39 property than the Commissioner’s certified values for the fiscal years at issue, as

indicated in the table below:

Tax Verizon’s § 39 property values as | Verizon’s § 39 property values | Differences
year certified by Commissioner as calculated by Mr. Weinert’s
CORLD methodology

2005 Belmont:  $4,742,700 Belmont:  $ 3,374,090 Belmont: $1,368,610
Cambridge: $31,630,700 Cambridge: $23,139,761 Cambridge: $ 8,490,939
Springfield: $32,539,800 Springfield: $23,184,816 Springfield: $ 9,354,984
Worcester: $35,003,100 Worcester: $25,406,190 Worcester: $ 9,596,910

2006 Belmont:  $ 4,485,100 Belmont: $2,578,438 Belmont:  $ 1,906,662
Cambridge: $30,052,600 Cambridge: $17,809,085 Cambridge: $12,243,515
Springfield: $30,983,900 Springfield: $18,090,463 Springfield: $12,893,437
Worcester: $34,674,800 Worcester: $20,673,724 Worcester: $14,001,076

2007 Belmont:  $5,623,400 Belmont:  $ 3,310,734 Belmont:  $ 2,312,666
Cambridge: $30,644,100 Cambridge: $17,153,674 Cambridge: $13,490,426
Springfield: $30,960,200 Springfield: $18,172,611 Springfield: $12,787,589
Worcester: $34,506,300 Worcester: $20,527,006 Worcester: $13,979,294

2008 Belmont:  $5,823,100 Belmont:  $ 2,987,507 Belmont:  $ 2,835,593
Cambridge: $34,657,700 Cambridge: $15,734,759 Cambridge: $18,922,941
Springfield: $35,003,200 Springfield: $16,529,199 Springfield: $18,474,001
Worcester: $39,009,000 Worcester: $18,617,461 Worcester: $20,391,539

2009 Belmont:  $13,773,900 Belmont:  $2,684,151 Belmont:  $11,089,749
Cambridge: $43,036,600 Cambridge: $13,298,046 Cambridge: $29,738,554
Springfield: $45,741,100 Springfield: $14,875,411 Springfield: $30,865,689
Worcester: $53,988,900 Worcester: $16,387,938 Worcester: $37,600,962

The values for fiscal years 2005 through 2008 do not include CWIP or aerial plant over public

ways but the values for fiscal year 2009 do include CWIP and aerial plant over public ways.
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The municipalities also critiqued Mr. Weinert’s valuation of Verizon’s § 39 property.
The municipalities presented their case-in-chief through the testimony and report of Mr. Barreca.
Using Cambridge as a representative city, Mr. Barreca evaluated the impact on the centralized
valuations of several elements of Mr. Weinert’s CORLD methodology, particularly Mr.
Weinert’s roll-up reporting of Verizon’s vintage property, and his excessive economic
obsolescence deductions. Mr. Barreca criticized the same key points of the CORLD
methodology that the Board had previously rejected in Verizon I. These flaws included: Mr.
Weinert’s random selection of higher-than-actual income tax rates that resulted in higher
deductions from Verizon’s revenue (Verizon | at 2009-926); the deduction of property tax as an
expense rather than accounting for it as part of the discount rate (Verizon I at 2009-927); Mr.
Weinert’s excessive economic obsolescence deductions (Verizon | at 2009-929); and his
application of economic obsolescence deductions to CWIP (Verizon | at 2009-910).

Unlike Verizon I, the municipalities further contended in the instant appeals that
Verizon’s intra-building cable was taxable during the fiscal years at issue. Relying on G.L. c.
59, § 18, Fifth, the municipalities argued that intra-building cable were taxable to Verizon as
“underground conduits and pipes, together with the wires thereon or therein, laid in or erected
upon private property.” Accordingly, the municipalities argued that the portion of Verizon’s
reported aerial plant that included intra-building cable was properly taxable.

On the basis of all the evidence, the Board, as it did in Verizon I, found and ruled in the
instant appeals that Mr. Weinert’s CORLD methodology was “premised on several highly
subjective and speculative assumptions as well as various conceptual errors” and therefore, that
this methodology was not a valid approach for valuing § 39 property. Verizon | at 2009-924.
Further, as in Verizon I, the Board found and ruled that Mr. Sansoucy’s methodology as adopted
by the Commissioner was a reasonable approach to valuing Verizon’s § 39 property:

As the Board found in MCI at 2008-311-12, the Board also finds here that the
Commissioner’s trended reproduction cost new less depreciation methodology for
centrally valuing telephone companies’ § 39 property was a proper approach and
furthered the important Legislative purpose behind § 39 of providing a
standardized state-wide valuation system for telephone companies that promotes
uniformity, equality, objectivity and fairness in valuing telephone companies’ §
39 property in all of the various municipalities in which such property is located.

Verizon | at 2009-930.
Therefore, as it did in Verizon I, the Board found and ruled that Verizon failed to meet its

burden of proving a methodology for valuing its 8 39 property that would result in values
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substantially lower than those determined by the Commissioner for fiscal years 2005 through
2008.

For fiscal year 2009, in accordance with the Appeals Court ruling in Verizon I, the
Board found and ruled that Verizon’s aerial plant over public ways was not subject to tax and,
therefore, the total certified value of its § 39 property must accordingly be reduced. However,
the Board found and ruled that intra-building cables were subject to tax because they were
located between or within private buildings and were, therefore, “wires ... laid in or erected upon
private property.” § 39. Because Verizon’s values for aerial plant over public ways included the
value of taxable intra-building cables, the Board’s reduction of the certified value is limited to
the value of Verizon’s aerial plant over public ways less the value of its intra-building cable.

For fiscal years 2005 through 2008, although the Board agreed with the municipalities
that Verizon’s intra-building cable was taxable, no parties submitted evidence of the value of the
intra-building cable that had escaped taxation. The Board thus found and ruled that the
municipalities failed to meet their burden of proving values for Verizon’s § 39 property that were
substantially higher than those certified by the Commissioner for fiscal years 2005 through 2008.

Verizon’s aerial plant was included in the Commissioner’s certified value of Verizon’s §
39 property for fiscal year 2009. On the basis of the parties’ Statement of Agreed Facts, the
Board finds that the certified value of Verizon’s aerial plant included the value of intra-building
cable. In the absence of any credible evidence that the certified value of Verizon’s § 39 property
should otherwise be changed, the Board found and ruled that the Commissioner’s certified value
of Verizon’s § 39 property for fiscal year 2009 should be reduced by the value of its aerial plant
over public ways, but not by the value of its intra-building cable.

Accordingly, the Board issued decisions in the instant appeals as follows. The Board
issued decisions for the appellees, Commissioner and municipalities, for the fiscal years 2005
through 2008 appeals. The Board issued decisions for the appellant, Verizon, for the fiscal year
2009 appeals reducing the value of its 8§ 39 property and ordering an abatement of taxes in

accordance with the following schedule:

Municipality Docket No. Total certified Reduction for aerial Board’s value of
value of property over public ways | Verizon’s § 39
Verizon’s § 39 (not including intra- property
property building property)

Belmont C295597 $13,773,900 $ 7,472,747 $ 6,301,153

Cambridge C295620 $43,036,600 $5,111,913 $37,924,687

Springfield C295851 $45,741,100 $ 7,997,586 $37,743,514

Worcester C295918 $53,988,900 $12,839,080 $41,149,820
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Municipality | Docket No. | Overvaluation
Belmont C295597 $ 7,472,747
Cambridge C295620 $5,111,913
Springfield C295851 $ 7,997,586
Worcester C295918 $12,839,080

OPINION
Statutory Background

Non-exempt tangible personal property of a telephone company is subject to local
taxation in the municipalities where the property is located. G.L. c. 59, 8§ 2 and 18. To ensure
consistency and uniformity in the property’s valuation across multiple municipalities, the
Legislature in 1915 enacted G.L. c. 59, 8§ 39-42, which provides for a system of central
valuation, whereby the Commissioner determines the value of a telephone company’s taxable
“machinery, poles, wires and underground conduits, wires and pipes” on a municipality-by-
municipality basis and certifies those values to the company and the appropriate boards of
assessors. G.L. c. 59, § 39; see also MCI at 343-44 (citing Commissioner of Corporations and
Taxation v. Assessors of Springfield, 330 Mass. 433, 436 (1953)).

In Verizon I, the Board found and ruled that, for tax years 2003 through 2009, Verizon
was taxable on all of its poles and the wires thereon erected upon public ways as well as upon
private property under G.L. ¢. 59, § 2 and G.L. c. 59, § 18, First. Verizon | at 942. The Board
also found and ruled that Verizon’s CWIP was taxable § 39 property and thus subject to central
valuation by the Commissioner. Id. at 943. Finally, the Board found and ruled that the
Commissioner’s methodology for valuing § 39 property, as developed by Mr. Sansoucy, was a
proper approach. Id. at 977.

On June 29, 2009, the Legislature amended G.L. c. 59, § 18, Fifth to explicitly provide
for the taxation of poles and the wires thereon erected upon public ways and private property by
adding the following:

Poles, underground conduits, wires and pipes of telecommunications companies
laid in or erected upon public or private ways and property shall be assessed to
their owners in the cities or towns where they are laid or erected. For purposes of
this clause, telecommunications companies shall include cable television, internet
service, telephone service, data service and any other telecommunications service
providers.

This amendment was effective for fiscal years beginning on or after July 1, 2009 (fiscal year
2010 and thereafter).
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In Verizon 11, the Appeals Court reversed the Board’s ruling that aerial plant over public
ways was taxable for tax years 2003 through 2009. Id. at 454-55, 456. The Appeals Court also
ruled that “to the extent that CWIP consists of ‘[u]nderground conduits, wires and pipes laid in
public ways, ... and poles, underground conduits and pipes, together with the wires thereon or
therein, laid in or erected upon private property,’ it is taxable for the years in question” pursuant
to G.L. c. 59, § 18, Fifth. Verizon 11, 81 Mass. App. Ct. at 455.

The Commissioner’s Certified Values

Under the system of central valuation, the Commissioner determines the value of the
taxable “machinery, poles, wires and underground conduits, wires and pipes of all telephone ...
companies” on a municipality-by-municipality basis and certifies those values to the telephone
companies and the appropriate boards of assessors of the cities and towns in which the taxable §
39 property is located.

The question of whether the Commissioner’s methodology is valid for valuing § 39
property is one that has been thoroughly litigated before the Board and the courts. See, e.g.,
MCI, Mass. ATB Findings of Fact and Reports 2008-255, aff’d, In the Matter of the Valuation
of MCI Worldcom Network Services, Inc., 454 Mass. 635 (2009); Verizon I, Mass. ATB
Findings of Fact and Reports 2009-851, aff’d in part, rev’d in part, Verizon 11, 81 Mass. App.
Ct. 444 (2012). The valuation issue in the instant appeals has not been resolved by the Verizon |
appeal, because the valuation ruling in Verizon I pertained only to property in Boston and
Newton. Every other municipality that was originally a party to the appeals associated with
Verizon | after the issuance of Verizon 11, except the assessors of Belmont, Cambridge,
Springfield and Worcester, who wanted an opportunity to prove that, for fiscal year 2009, the
correct abatement amount owed to Verizon was not necessarily equal to the difference in tax
between the Commissioner’s certified value of Verizon’s § 39 property minus the value of
Verizon’s aerial plant over public ways.

In these appeals, the Board was called upon to decide whether Verizon or the
municipalities successfully supported a change to the Commissioner’s certified values for
Verizon’s § 39 property, either because the certified values were too high (as advocated by

Verizon) or because they were too low (as advocated by the municipalities).

® Corporate telephone utilities are exempt from tax on all machinery except “machinery used in the manufacture or
in supplying or distributing water.” G.L. c. 59, § 5, cl. 16(1). This exemption results in only a telephone company’s
generators, which manufacture electricity, being subject to valuation and taxation as machinery used in
manufacturing.
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The assessors are required to assess personal property at its fair cash value. G.L. c. 59, §
38. “This mandate is true even if the property is centrally valued by the Commissioner under
G.L. c. 59, § 39.” Verizon | at 2009-971 (citing Assessors of Haverhill v. New England Tel. &
Tel. Co., 332 Mass. 357, 359 (1955))(“The value to be determined by the commissioner under §
39 is the fair cash value of the property.”). An appellant, whether a municipality or a telephone
company, challenging the Commissioner’s central valuation of telecommunications property has
the burden of proof under 8 39. MCI at 2008-374-75 (citing Foxboro Associates v. Assessors of
Foxborough, 385 Mass. 679, 691 (1982) and Reliable Electronic Finishing Co., Inc. v.
Assessors of Canton, 410 Mass. 381, 382 (1991)). As has been established in previous
telecommunications appeals, including Verizon I, the Commissioner’s central valuation of § 39
property will withstand challenge by the taxpayer or by the municipality unless the appellant can
establish that the valuation is “substantially higher” (the assessors’ challenge) or “substantially
lower” (the taxpayer’s challenge). G.L. c. 59, § 39; see also Verizon I at 906.

In the MCI and Verizon | appeals, the Board found that the Commissioner’s
methodology for centrally valuing telephone companies’ § 39 property, as developed by Mr.
Sansoucy, was a proper approach. By contrast, the Board in MCI and Verizon | found serious
flaws in Mr. Weinert’s CORLD methodology, including but not limited to: roll-up reporting of
vintage year property; use of property service lives that were significantly lower than FCC
service lives used in straight-line depreciation; and the use of multiple deductions and excessive
economic obsolescence deductions to depreciate the value of § 39 property. MCI at 2008-323-
29 and Verizon | at 2009-929. Verizon offered nothing new in the present appeals to persuade
the Board that it should depart from its previous ruling that Mr. Weinert’s approach was fraught
with speculation and error, which rendered “the values that Mr. Weinert derived from his
CORLD methodology unreliable and, therefore, neither credible nor probative.” Verizon | at
2009-977.

Because the Board rejected Mr. Weinert’s approach and upheld the Commissioner’s
methodology, the only issue left was to determine the value of any reduction to the certified
value for fiscal year 2009 resulting from the inclusion of the value of aerial plant over public
ways. While the municipalities correctly pointed out that intra-building cable should be included
in Verizon’s § 39 property, no parties submitted evidence of these values for fiscal years 2005
through 2008. In the absence of credible evidence indicating a value of Verizon’s § 39 property
that was significantly higher than the value certified by the Commissioner, the Board rules that
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the municipalities failed to meet their burdens of proof on this issue for fiscal years 2005 through
2008. See Staples v. Commissioner of Corps. and Tax’n, 305 Mass. 20, 26 (1940).

For fiscal year 2009, Verizon included CWIP and aerial plant over public ways in its
Form 5941. In accordance with Verizon 11, the Board rules that the Commissioner’s certified
values for Verizon’s § 39 property should not have included values of aerial plant or CWIP over
public ways. Neither party offered evidence of the value of CWIP located on or over public
ways so no adjustment to Verizon’s certified value for fiscal year 2009 is appropriate on this
issue. However, on the basis of the parties’ Statement of Agreed Facts, the certified value of
Verizon’s aerial plant included the value of intra-building cable. The Board found and ruled that
the Commissioner’s certified value of Verizon’s § 39 property for fiscal year 2009 should be
reduced by the value of its aerial plant over public ways, minus the value of its intra-building
cable.

Accordingly, for fiscal year 2009, the Board issued decisions for Verizon reducing the

Commissioner’s certified values of Verizon’s § 39 property as follows:

Municipality Docket No. Total certified Reduction for aerial | Board’s value of
value of § 39 property over public | Verizon’s § 39
property as ways (not including | property
reported by intra-building
Verizon on its property)

Forms 5941

Belmont C295597 $13,773,900 $ 7,472,747 $ 6,301,153

Cambridge C295620 $43,036,600 $5,111,913 $37,924,687

Springfield C295851 $45,741,100 $ 7,997,586 $37,743,514

Worcester C295918 $53,988,900 $12,839,080 $41,149,820

Municipality | Docket No. | Overvaluation
Belmont C295597 $ 7,472,747
Cambridge C295620 $5,111,913
Springfield C295851 $ 7,997,586
Worcester C295918 $12,839,080

The Board issued decisions for the appellees for the remaining appeals.

THE APPELLATE TAX BOARD
By:

Thomas W. Hammond, Jr., Chairman
A true copy,
Attest:

Clerk of the Board
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APPENDIX A

Docket Fiscal
No. Year Appellant Appellees

C273569 2005 Verizon Belmont Assessors/Commissioner
C273571 2005 Verizon Cambridge Assessors/Commissioner
C273615 2005 Verizon Springfield Assessors/Commissioner
C273625 2005 Verizon Worcester Assessors/Commissioner
C273019 2005 Worcester Assessors Commissioner/Verizon
C279461 2006 Verizon Belmont Assessors/Commissioner
C279472 2006 Verizon Cambridge Assessors/Commissioner
C279542 2006 Verizon Springfield Assessors/Commissioner
C279564 2006 Verizon Worcester Assessors/Commissioner
C285258 2007 Verizon Belmont Assessors/Commissioner
C285268 2007 Verizon Cambridge Assessors/Commissioner
C285341 2007 Verizon Springfield Assessors/Commissioner
C285361 2007 Verizon Worcester Assessors/Commissioner
C285242 2007 Springfield Assessors Commissioner/Verizon
C285502 2007 Worcester Assessors Commissioner/Verizon
C289475 2008 Verizon Belmont Assessors/Commissioner
C289495 2008 Verizon Cambridge Assessors/Commissioner
C289681 2008 Verizon Springfield Assessors/Commissioner
C289737 2008 Verizon Worcester Assessors/Commissioner
C290472 2008 Belmont Assessors Commissioner/Verizon
C290494 2008 Springfield Assessors Commissioner/Verizon
C295597 2009 Verizon Belmont Assessors/Commissioner
C295620 2009 Verizon Cambridge Assessors/Commissioner
C295851 2009 Verizon Springfield Assessors/Commissioner
C295918 2009 Verizon Worcester Assessors/Commissioner
C296558 2009 Cambridge Assessors Commissioner/Verizon
C296346 2009 Springfield Assessors Commissioner/Verizon
C295259 2009 Worcester Assessors Commissioner/Verizon
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