Re:

Nantucket Community Sailing, Inc.



Dba Nantucket Community Sailing



and 



Nantucket Yacht Club

Premise:
1 South Beach Street

City/Town:
Nantucket, MA 02554

Heard:

April 28, 2009

License:
Charity Wine Pouring Partnership License



(Acts 1997, Chapter 153, Section 4).

DECISION

The Alcoholic Beverages Control Commission (“Commission”) held an informational hearing on an application filed by the Nantucket Community Sailing, Inc. dba Nantucket Community Sailing (“Sailing”) together with the Nantucket Yacht Club (“Yacht Club”) for a Charity Wine Pouring Partnership License under Acts 1997, Chapter 153, Section 4.   The informational hearing was held for the Commission to determine: (1) whether the conduct of the activities of the applicants as described complies with the requirements of Acts 1997, Chapter 153, Section 4; and (2) whether any question was raised by past activities in Massachusetts involving the applicants.  The disclosure of information was also used to determine whether to approve this application for a Charity Wine Pouring Partnership License under Acts 1997, Chapter 153, Section 4.  Based on the evidence and information provided, the Commission finds the following facts and makes the following rulings.  

Facts

The facts are not disputed.  The application documents filed by Sailing with the Commission contain a cover letter dated March 17, 2009 describing the event, a copy of a Certificate of Solicitation issued by the Public Charities Division of the Office of the Attorney General that expired on March 15, 2009, and an electronic mail transmission from the Public Charities Division extending the Certificate of Solicitation to June 15, 2009.  The records of the Secretary of the Commonwealth, Corporations Division show that Sailing is organized and existing as a chapter 180 corporation.

Sailing also submitted a 2-page document titled “Nantucket Wine Festival Grand Tasting Budget 2008”.  

Based on expenditures identified in this Exhibit 1, the Commission convened this informational hearing.  

At hearing, five (5) individuals appeared before the Commission to provide information under oath on the questions presented.  These individuals were Amanda Furtado of Nantucket Community Sailing, Inc., Roger A. Venderberg of Nantucket Community Sailing, Inc., Courtney O’Neil of Nantucket Community Sailing, Inc., Peter McEachern of Nantucket Yacht Club and Denis Toner who identified himself as representing the “Nantucket Wine Festival.”   

Acts 1997, Chapter 153, Section 4 allows certain qualified charities to apply for and receive in partnership with an existing holder of a section 12 license a license to sell wine for consumption on the premises where it is sold, subject to specific restrictions set out in this legislation.
  To qualify for this license a charity must be (1) organized under chapter 180 of the General Laws, and (2) registered with the public charities division of the office of the attorney general.  In this case, Sailing meets both qualifications.  

This application also has a joint applicant, the Nantucket Yacht Club (“Yacht Club’).  Commission records shows that Yacht Club holds a seasonal all-alcoholic beverages license for approved premises located at 1 South Beach Street, Nantucket.  The application presented meets the requirements of Acts 1997, Chapter 153, Section 4 and appears to be approvable by the Commission.  Yet, several issues were raised about the operations of the license in 2008 and in particular the methods of accounting for revenue and identifying expenditures that concern the Commission.   These issues are as follows.  

Discussion

A.  Donated Wine and Mandatory Free Labor.  Acts 1997, Chapter 153, Section 4 expressly provides that “[a]ny wine sold under this section may be donated at no charge to the license holder.”  In this case, the “Nantucket Wine Festival Grand Tasting Budget 2008” shows that wine (specifically champagne) was sold by the Yacht Club to Sailing.  This is contrary to the requirements of the law.  Yacht Club, as a joint applicant and partner in this charity license, may benefit from the proceeds of the sale of wine, but the charity license does not authorize Yacht Club to sell wine to its co-licensee Sailing, the only charity qualifying for this license.  Moreover, Yacht Club’s existing club license carries the statutory restriction that sales of any alcoholic beverages, including wine, may be sold “to its members only, and also, subject to regulations made by the local licensing authorities, to guests introduced by members, and to no others.”  M.G.L. c. 138, § 12, ¶ 2.  No witness testified and no evidence was offered that Yacht Club sold the wine identified as an expenditure on the 2008 Budget to Yacht Club members only and to guests introduced by those members and to no others.
  

Moreover, separate from the question presented by the sale of alcoholic beverages by the holder of a club license to non-members and not bona fide quests introduced by the members, the Commission acknowledges that if Yacht Club had indeed sold wine for re-sale by Sailing, Yacht Club is operating far beyond the authorization of its section 12 license and is acting as an unlicensed wholesaler, contrary to law.
        

Acts 1997, Chapter 153, Section 4 expressly requires that “any wine donated may be dispensed by the employees or agents of the donor of the wine, without compensation for the dispensing services provided.”  The 2008 Budget showed numerous expenditures totally in excess of $ 40,000.00 for labor.  None of these expenditures comply with the law set forth in Acts 1997, Chapter 153, Section 4 if these costs were for pouring wine sold under a charity wine partnership license.  Any failure to comply with the charity wine law exposes the joint applicants Sailing and Yacht Club license to enforcement action, the sanctions authorized in M.G.L. c. 138, §§ 23, 64, and the potential judgment that past non-compliant activities reflect negatively on the character and fitness of the joint applicants in future applications and may persuade the Commission that there is no public need to approve a charity license that is not both structured and actually operated in compliance with the law.

B. Insufficient & Non-complying Benefits From Wine Sales.  Acts 1997, Chapter 

153, Section 4 expressly requires that “[a] majority of the proceeds from such sales shall be used for the nonprofit charitable corporation holder's charitable purposes.”  In this case, 5 individuals appeared before the Commission to furnish information on this application and questions raised by the 2008 Budget.  

Upon inquiry from the Commission, no one could identify the gross proceeds from the sale of wine from the 2008 activity and this 2008 Budget.  The 2008 Budget clearly stated the gross proceeds for the event was in excess of $152,500.000 and that the qualifying charity, Sailing, received only $10,000.00.  The 2008 Budget shows that in excess of $1,600.00 remains un-disbursed to Sailing, the only qualifying charity involved in this 2008 event.  

The 2008 Budget clearly showed the Yacht Club received payments in excess of 

$15,000.00, including payments for activities that are required to conduct the activity for which the Yacht Club is the 2009 joint/partner licensee.  None of the 5 individuals present before the Commission provided specific information or particular facts on why the 2009 joint licensee charged for the use of the venue in 2008 and also charged for services ordinarily required of and provided by a license holder for an event conducted at licensed premises.  

The 2008 Budget also clearly shows a payment of $14,000.00 was made to undisclosed individuals identified only as “Wine Festival” for “Management” and that 2 payments totaling $26,000.00 were made to undisclosed individuals identified only as “Wise Up” for “Operations” and “On-site.”  

None of the 5 individuals present before the Commission provided specific information or particular facts on what these charges were for or what specific individuals received these payments generated from the proceeds of the 2008 event for which a charity wine license was approved to be issued.  Without such specific information or particular facts, the Commission cannot find that some or all of these 5 individuals who appeared before the Commission were the recipients of a portion or all of these payments totaling $40,000.00.  Without such specific information or particular facts, the Commission cannot yet determine, without engaging in speculation and conjecture, whether past activities were structured and complied with the law.  Consonantly, the Commission has no facts before it that persuades the Commission that the pending application for the 2009 event must be denied.

The joint licensees and all persons associated with the conduct of this activity are admonished to ensure all operations are structured and actually operated in compliance with the law and the conditions set in this approval.  Failure to comply with the law and the conditions set forth in this approval may reflect negatively on the character and fitness of the joint applicants in future applications and may persuade the Commission that there is no public need to approve a charity license that is not both structured and actually operated in compliance with the law and applicable conditions including, but not limited to, the requirement of the law that the majority of the proceeds from wine sales shall be used for the nonprofit charitable corporation holder's charitable purposes. 

Conclusion

The Alcoholic Beverages Control Commission approves the 2009 application filed by the Nantucket Community Sailing, Inc. dba Nantucket Community Sailing (“Sailing”) together with the Nantucket Yacht Club (“Yacht Club”) for a Charity Wine Pouring Partnership License under Acts 1997, Chapter 153, Section 4, subject to the following conditions:

(i) Not less than 51% of the gross proceeds from the sale of wine shall be paid to Nantucket Community Sailing, Inc. dba Nantucket Community Sailing and the balance of the gross proceeds from the sale of wine shall be paid only to the Nantucket Yacht Club.  The actual percentage, that is not less than 51%, of gross proceeds from the sale of wine to be paid to Nantucket Community Sailing shall be agreed upon in writing between Nantucket Community Sailing and the Nantucket Yacht Club;

(ii) All wine to be sold under this charity wine pouring partnership license shall be donated; no payments shall be made directly or indirectly for any wine to be sold under this charity wine pouring partnership license; no payments shall be made directly or indirectly for pouring any wine to be sold under this charity wine pouring partnership license; 

(iii) Wine revenue receipts must be specifically identified separately from revenue generated from other sources including, but not limited to, food and entertainment.  The Commission will presume that 65% of the gross revenue and proceeds generated by this activity is from wine sales unless the joint licensees set forth a written allocation of proceeds that is bona fide and reasonable; 

(iv) No licensee or joint licensee shall charge directly or indirectly for alcoholic beverages, services, or facilities provided or furnished for the activity for which this charity wine pouring partnership license is approved; 

(v) The joint licensees shall create and maintain written records that clearly state what the charge to any attendee is, together with a written bona fide and reasonable allocation of the cost of each service or product furnished to an attendee.  The Commission will presume that 65% of any charge to any attendee is for wine sales unless the joint licensees create and maintain these written records of allocation of charges; and, 

(vi) The joint licensees shall create and maintain written records that clearly state with particularity, including the name, address, contact telephone numbers and email addresses, each individual or person to whom payments are made from the gross proceeds of this activity, the amount of the payment and the reason for the payment.  The joint licensees shall not make any payment unless an invoice is received and maintained that contains this same particular information for any payment issued.

 The Commission wishes this charity, Nantucket Community Sailing, well in its 

fund-raising activities as the Commission administers and enforces the alcoholic beverages licensing laws enacted by the Legislature with “ a view only to serve the public need and in such a manner as to protect the common good and, to that end, to provide, in the opinion of the licensing authorities, an adequate number of places at which the public may obtain, in the manner and for the kind of use indicated, the different sorts of beverages for the sale of which provision is made” and, in this instance, to foster and support charitable fund-raising.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Eddie J. Jenkins, Chairman__________________________________________________

Robert Cronin, Commissioner_______________________________________________

Susan Corcoran, Commissioner______________________________________________

Dated in Boston, Massachusetts this 5th day of May 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:  Local Licensing Board 

Frederick G. Mahony, Chief Investigator 

File

The Alcoholic Beverages Control Commission approves the 2009 application filed by the Nantucket Community Sailing, Inc. dba Nantucket Community Sailing (“Sailing”) together with the Nantucket Yacht Club (“Yacht Club”) for a Charity Wine Pouring Partnership License under Acts 1997, Chapter 153, Section 4, subject to the following conditions:

(1) Not less than 51% of the gross proceeds from the sale of wine shall be paid to Nantucket Community Sailing, Inc. dba Nantucket Community Sailing and the balance of the gross proceeds from the sale of wine shall be paid only to the Nantucket Yacht Club.  The actual percentage, that is not less than 51%, of gross proceeds from the sale of wine to be paid to Nantucket Community Sailing shall be agreed upon in writing between Nantucket Community Sailing and the Nantucket Yacht Club;

(2) All wine to be sold under this charity wine pouring partnership license shall be donated; no payments shall be made directly or indirectly for any wine to be sold under this charity wine pouring partnership license; no payments shall be made directly or indirectly for pouring any wine to be sold under this charity wine pouring partnership license; 

(3) Wine revenue receipts must be specifically identified separately from revenue generated from other sources including, but not limited to, food and entertainment.  The Commission will presume that 65% of the gross revenue and proceeds generated by this activity is from wine sales unless the joint licensees set forth a written allocation of proceeds that is bona fide and reasonable; 

(4) No licensee or joint licensee shall charge directly or indirectly for alcoholic beverages, services, or facilities provided or furnished for the activity for which this charity wine pouring partnership license is approved; and, 

(5) The joint licensees shall create and maintain written records that clearly state what the charge to any attendee is, together with a written allocation of the cost of each service or product furnished to an attendee that is bona fide and reasonable.  The Commission will presume that 65% of any charge to any attendee is for wine sales unless the joint licensees create and maintain these written records of allocation of charges that is bona fide and reasonable; 

(6) The joint licensees shall create and maintain written records that clearly state with particularity, including the name, address, contact telephone numbers and email addresses, each individual or person to whom payments are made from the gross proceeds of this activity, the amount of the payment and the reason for the payment.  The joint licensees shall not make any payment unless an invoice is received and maintained that contains this same particular information for any payment issued.

�  The local licensing authority may, with the approval of the alcoholic beverages control commission, “grant temporary licenses for the sale of wine to be drunk on the premises, to joint applicants which consist of one or more nonprofit charitable corporations organized under chapter 180 of the General Laws and registered with the public charities division of the office of the attorney general and a licensee under section 12 of chapter 138 of the General Laws.”


�  This failure to comply with the law exposes the Yacht Club license to enforcement action and the sanctions authorized in M.G.L. c. 138, §§ 23, 64.  The information provided to Commission in this application was also provided to the local licensing authorities; the Commission presumes the local licensing authorities fulfilled their obligations under chapter 138 and the Commission endeavors to avoid duplicating similar investigations by local licensing authorities.   





� The Commission repeats the applicability of footnote 2.
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