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COMMONWEAT.TH OF MASSACHUSWTTS
APPEALS COURT
92-P-827
ALFRED NELSON & othars .27
va.
COMMONWEALTH,; TOWN OF CHATHAM, intervener.

MEMORANOUM _AND QRDER PURSUANT 10O _RULE 1:28

We affirm the Superior Ceourt’s (a) dismiasal of

count IV of the plaintiffs’ complaint (regulatory
taking); (k) Sllowance'of sumdary judgment 1n favor of
the Commonwealth against counft IXI of the complaint
(unconstitutionality of watlands regulations); and (c)
declaration of the challenged regulations’
constitutionality. Our rulinge rest nssentially upon
tha raeasons set forth in the May 31, 1991, memorandum
and decision and ordar of the first Superior Court
judge and the April 30, 1992, mamorandum and order of
the second Superior Court judge, as smplirfiad in the
thoughtful and balanced appellee’s braiaf of the

Commonwaalih. &//

é/évelyn Nelson, Lewls Hicks, ITT, and Bernice
Hicks.

4 .

\5/ko record referesnces were provided for the vast
majority of the factual statements In Lhe plaintiffs’
brief. Given the prodigious size of the appendix that
the plaintiffs presented to this court, thair
noncompliance with the mandate of Mass.R.A.P. 16(e),
365 Mass. 862 (1974) & 378 Mass. 940 (1979), not only
caused the court substantial lnconvenience and
unneceggary expenditure of time in determining whethexr
such statements were supported by the record, but also
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As to count IV, the plaintiffs, -~no still reside
in their seaside homes, cannot plausit:ly assert that
they have been denied all economically viable use of

3.

their property. o7 Even if they could, however, they

have faliled to demonstrate that any ol the limited

|

l

|

|

l.

}

|
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] exceptions to the lony~standing general rulw, that
! would have justified our atriking their entire brief,
|

{

Mass.R.A, P, 16(kK), 365 Mass. 863 (1974), or
dleragarding virtually all of itms contaents. Sae
Servige Publigatiops, Ing. v. Goverman, 396 Mass. 567,
580 (1986); Boston Edison ¢o. v. Brockline Realty &
Inv, Corp.., 10 Mass. App. Ct. 63, 69 (198Q).

|
{ 3/A land-use regulation does not effect a taking
| unless it “"denies an ownar ecgnomically viable use of

hie land." united States V. ergide Bayview Homes,
Inc., 474 U.s. 121, 126 (198%), guoting from Agjips V.
Tiburon, 447 U.S8., 255, 260 (1980). Wilson v.

weaglth, 31 Mass. App. Ct. 7%7, 764-765, S.C., 413

Magm. 352 (1992). It darfies logic tor the plaintirfrs
to allege, at this &taga, that the Department of
Environmental Protection’s refusal to allow them to
build seawalls amounts to a regulatory taking. "a
requirement that a person follow administrative
procedures for obtaining a permit i= not a taking of

Joproperty. " Wilson v. Commonwealth, 413 Mass. at 356-—
Il 397. Moreover, it 1s clear that the plaintiffs have

not lost all economically viable usc of their propaerty.
The actual use to which the plaintitts put their

il properties has not at all been affected by the denial

t of their requests. Both homes rsmalin intact, and it 1&g
far from a foregone conalusion that the Department will
ultimately prohibit protective measure=s or that the
homee will be claimed by the sea. See id. at 356 n.4
(plaintiffs could prevail on taking claim, that the
Department would have unlawfully denied permission to
construct a mRaawall, only by demonstrating that the

3 Dapartment, after »ll appeals pariods had elapsed,

|| would have unjustifiably denied the request and the
deninl "would have caused a total losas of the value of
the plaintiffs’ properties’). Contrast Wilsopn v.
fomnmonwealth, 31 Mass. App. Ct. at 764~767 (dismissal

|| of regulatory taking clalm on Mass.R.cCiv.P. 12(c)

| premature where homes had been overrun by the ocean;
trial necessary to elicit facts to cnable trial judge
to make a determination on taking iasue).,
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administrotive ramadies must be exhaustsd before resgort
may b had to the courts, are applicable to the

circumastances of thelr case. Merely hacsuse a

constlitutional ismsue 1s alleged to be involved in their

reauiatory taking claim does not obviaste the exhaustion

requ.irément. See Wilgop v. Commenwesith, 31 Mass. App.

ct. 7%7, 765, $.C., 413 Masa. 3%2, 356 (1992); &~

! -~ ’

Wwilliamson County Regional Plannipng Commn, v. Hamilton

Bank, 473 U.S. 172, 186 (1985).

e

%"We mention, in passing, our doubt that a taking
analysis is even applicabla ao the plaintiffs’
gituatlions. "Throughout hlslory, the shoresal of the sea
hava been recognized as a spacial form of property . .

subject to diffarent legal rules frowm those which
apply to inland property." PRoston Watexfront Dev.
Corp. v. Commenwealth., 378 Mass. 629, 631 (1979). All
titles to oceanfront property derive from the
Commonwealth and remain subject to the public trust
with which all such property was lmpressed when held by
the Commonwealth through the English Crown, resulting
in private owners of ghorefront land holding only a
qualified property interest that does not extend to
iptecfering with or obstructing the public’s rights of
navigation, fishing, or other maritime activities and
that may not support » caking claim. Id,. at 632-637,
649 Wilgon v. Commonwealth, 31 Mass. App. Ct. at 768.

Sce also National Audubon Soc, v. Supegxior Court, 33
Cal. 3d 419, cert. denled, 464 U.S. 977 (1983), and

Qrion Corp, v. state, 109 Wash. 2d 621 (1987), cert,
danled, 486 U.5. 1022 (1988) (both standing for the
proposition that, to the extent challenged ragulations
prohibit ugem or activitias that would violate the
public trust which it 1is the State’s duty to protect
and ¢nforce, they are insulated from a taking
challenge; since shorefront land has Leen held in
public trust or subject to the public trust from the
outmset, there could not subhseguently have been
reasonable, investment-backed expectations in, and
nothing 13 taken by prohibiting or regulating,
activities violative of or impinging upon the interests
protected by the public trudt).
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There has been no showing that following the
administretive procaessa to lts conclus:ion would be
futile, {n the reguisite sanse that administrativa

reliet is "virtually impossible” to obtain, Stogk v,

Massashugatts Hosp. Sch., 392 Mass. 205, 213 (1984),
cert. denied, 474 U.5. 844 (1985), for whatever reason,

or that thare is no chance of success &t the

administrative level because an dadverse outcomae jg =2
I| toregone conclusion. See Magsaghusetts Respiratory
Hegn,. v. Repartment of Pub. We re, 14 Mass.| 330, 337
(1993) . Sea also Gllbhert v. Cambridae, 932 F.Rd 51, 61

(Lt Cir.), cert. denied, 112 S.cCt. 192 (1991)) &

, The plaintifrs’ arfidavite submitted in opposition |
to the motion to dismiss suggest, at wosmt, considerabls
delay in the Department’s holding of adjudicatory
hesrings on their appanls. Mere delay, however, does
not amount to futility of the sort justifying bypassing
the rnormal administrative processes, carticularly when
the plaintiffs have presented nhothing to suggest the

impoesibility of ultimately obtaining from tha

3The plaintiffe gain nothing by invoking . L,
c. 231A, § 2, which authorizes declaratory judgment
actions as to administrative practices and procedures
alloded to be unconstitutional. The Declaratory
Judgmant Act has codified the futility exception to the
exhaustion reguirement. G. L. <¢. 231A, § 3. 1In any
event, appllcation of the exhaustion reguirement in a
declaratory judgment actlon is within the discretion of
the trial judge, I,8,X, Can of Ney Engla v.
Repton, 1% Mase. App. Ct, 2327, 2330 (1985), which the
plaintiffs have failed to show was abused in any

raspect in this litigastion. See Mazzopleni v. Cotton,
31 Mass. App. Ct. 147, 152-153 (1992).
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Department permission to build their desired structures
a6 autﬁorized by 310 Code Mass. Regs. §§ 10.28(2) & (23)
and 10.30 (1989). &

Finally, the plaintiffs have not, beyond

conclusory assertion, demonstrated that continued delay

4

In the Department’s adiudicatory process will cause
them to suffer irreparable harm baeforc the process can |
run :ts course (a situation which, 1f true, might well

justify excusing them fFfrom further pursult of the

administrative remedy, see Everett v. Local 1656, Intl,

hesn. _of Firefighters, 411 Mass. 361, 168 (1991]). The
Nelsons have obtained (rom the Department an emerxgency
certification (A, 1410-1415) alloQinq them to install a
temporary sand bag revetmant to protect theilr proparty
panding final administrative action on thelr proposal
to hulild a seawall -- an interiw solution that the
Nelsans do not allege, let alone prove, is or has baan
inefrective for its purpose.\}//MorGUVGr, the

plaintiffs have been unable to persuade either the

5/%0 the extent the judge consldersd the
plaintiffs’/’ affidavits on the motion to dismiss, he
would have been entitled in his discretion to disregard
‘them, 'particularly since the only ona (that of Robert
E. Welhver) that asserted the Department’s alleged
pelicy against ever »llowing property owners in the
position of the plaintirffe thelralief they sought was
unexecuted, was hearsay, and was gelr-contradictory,
since tha affiant acknowladged that the Department had
Ln fact allowed more than rifty similarly situated
proparty owners tha same rellerf (A. 341).

Q}/For reasons not apparent in the record, the
Hickxses never sought such emergancy relief.




O5-03-1994 10: 27 Cl7? 292+5721

MASS. DCP ~ BOSTON LECGAL P.07,09

PR -BE= R ED LT T ATTY GEMERRL rep TEL MOaLT mom o

on

HEET ey

)
! Superior Court, an Appeals Court sing!c justice, or a
; Supreme Judicial Court single justice that they are in
|| danger of suffering irreparable harm (a, 1, 2, 216,

217y, They have produced nothing befors this court,

except conjscture, thant suggaeasts thome Uribunals were
wrong in finding no likelihood of irrcparable harn
1$pandihg thae ocutcome of the normal administrative

} .

’ pracess. \9/

| As to the summary Judgment dismitsing the
plaintifts’ clairm (count IY) thdt the regulations

violate the due process and egual protectilon

guaranties, by forbldding the exercise of an unimpeded

|
!
% right to erect a seawall, the plaintitfs have fallen
woefully short of meacing thelr formiJdable burden on
l appeal. They have ubisrly falled to cstablish the

1 absence of any conceivable ground on which the

Il requlations can be upneld or the lack of any rational

ralaticonship between the regulations and a permissible

legrislative objective. See Pinnick +. Clemgy, 360

Maks. 1, 14 (1971); Yorgegter Sand ~ Sravel Cn. v.
Board _of Filre Prevention Regulationg, 400 Maga. 464,

467 (1987); Gillbert v Cambridge, 932 F.2d at 65. Tha '

\9/bosthcaring tilings indicate that the
adminjstrative proceas 1is nearing coumpletion, with the
lesuance of a drarft environmental impact report, as
required by 310 Code Maes. Regs. § 10.07 (1989), and
the Department’s setting of an expeditaed schedule for
holding adjudicatory hearings on the plaintirfs’
applications.

!




DA O8 Tuga 100 617 292+45721 HASS. DERP ~ BOSTON LEGAL P. 08,09

PICE -0 -G ED 1934 [0 T T BEFERABL CFD TEL MOIELT 727 L00iS HRST FOS

‘

Commonwealth submitted substantial artidavit testimony
from experts demonstrating that the reogulations
inhibiting aseawall construction on coaustal dunes (the
arcaa on which the plaintiffs’ properties =it)

facilitate flood control and mitigatr storm damage —-

both coxpress statutory purposes, see . L. ¢c. 131, §§

oo, qon; of.

|

1

¢, L. <. 91, /& 2, 1o, 14, 15, 17, 23 -- and that

| o .

| coastni dunes reguire more restrictive regulation than

do coastal banks in ordevr to Attain rhr same goals.
tUndex the authoritiss, the plain'iffs could not
eataplish & constitutional violation nerely by showing,
a3 thay purported to do, that there vxisted a
ditfterence of opinion in the ascientit.c community
regarding the effect of geawalls on tha beach
snvironment and that there might be o possibly wmore
reasonable way to distinguish between banks and dunes
or regulate conatruction thereon. Soo Mohil 0Ll Corp.
v. Attorney Gen,, 361 Mass. 401, 417 (1972); er v.

Capty, 395 Mags. 76, 85 (198%); Arthur D, Little., Inc.

v. Commjigsioner of Health & Hosps, of Cambridae, 395
Masgss. 535, 553 (1985). There was nothing irrational,

E

arbitrary, or invidious about the Ospartment’s

conegcientiouasly crafted and scilentifically based eftfort
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f to solve problams causaed by unregulated construction on
|
{ coastal dunes and banks.
Judgment affirne Wi Qpbig
ceets Qf anpeal.
By the Court {(Brown, Fine, &
Laurence, JJ.),
; 'y ] _g_f R
. ;.f("~~.-)
E A‘RH Clark -~
i Entered: February 28, 1994,
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