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COMMONWEALTH; TOWN OF CHATHAM, intervener. 

MEMORANDUM AND QR2ER PURSUANT 'TO RUF1;28 
we affirm the Superior Court's (a) dismissal of 

count IV of the plaintiffs' complaint (regulatory 

taking); (b) .:/11owance of su,�ry judqr:iant in favor 

the Commonwealth �gaingt coun1 II of the complaint 

of 

(unconstitutionality or' wetlands regulations) 

declaration of the challenged regulations � 
and (c) 

constitutionality. Our rulings rest essentially upon 
tha reasons set forth in the May 31, 991, memorandum 

and decision and order of the first Superior Court 

judge and the April 30, 1992, memorandum and order of 

the sacond Superior Court judge, as amplified in the 

thoughtful and balanced appellee ' s brief of the 
2 � Commonwealth. � 

Evelyn Nelson, Lewis Hicks, III, and Bernice 
HicKg. 

3No record rererences were provided for the vast 
majority of the factual statements in lhe plaintiffs' 
briar. Given the prodigioua size of the appendix that 
the plaintiffs presented t o this court, their 
noncompliance with the mandate of Mass.R.A.P. 16(e), 
365 Mass. 862 (1974) & 378 Mass. 940 (1979), not only 
caused the court substantial inconvenience and 
unnecessary expenditure or' time in determining whether 
such statements wrea supported by the record, but also 
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As to count IV, the plaintiffs, � no still reside 

in their s easide homes, cannot plausibly assert that 

they have been denied all economical)/ viable use of 

their property � � 
/ Even if they could. however, they 

have failed to demonstrate that any oi the limited 

exceptions to the long-standing general rulu, that 

would have justified our striking their entire brief, 
Mass.R.A.P. 16(K), J65 Mass. 863 (1974), or 

disregarding virtually all of its contents. See 
Service Publicatio ns, Inc, v. GOV0rm2N, 396 Mass. 567, 
580 (1986); Roston Edison Co. v. Brockline Realty � 
INV, CQKP., 10 Mass. App. Ct. 63, 69 (1980). 

� 

� 

A land-usa regulation does not effect a taking 
unless it "denies an ownar ec onomically viable use of 
his land." united States v. ers ide Bayview Homes, 
Ing,, 474 U.S. 121, 126 (1985), quoting from Agins v . 
Tiburon, 447 U.S. 255, 260 (1980). Wilsgn v. 
Commonwealtn, J1 Mass. App. Ct. 757, 764-765, §.C., 413 
Masm. J52 (1992). It defies logic for the plaintirrs 
t.o allege, at this «taga, that the Department or 
Environmental Protection's refusal to allow them to 
build seawalls amounts to a regulatory taking. "A 
requirement that a person follow administrative 
procedures for obtaining a permit i s not a taking of 
property. " Wilson v. Commonwealth , .i) Mass. at 356-
357. Moreover. it is clear that the plaintiffs have 
not lost all economically viable use of their property. 
The actual use to which the plaintitts put their 
properties has not at all baen affected by the denial 
of their requests. Both homes ramain intact, and it is 
far from a foregone conclusion that the Department will 
ultimately prohibit protective measures or that the 
homes will be claimed by the sea. See id, at 356 n.4 
(plaintiffs could prevail on taking claim, that the 
Department would have unlawfully denied permission to 
conavruct a naawal], only by demonstrating that the 
Department, after all appeals periods had elapsed, 
would have unjustifiably denied the request and the 
denial "would have caused a total loss of the value of 
the plaintiffs' properties"). contrast Wilson v. 
Commonwealth, 3i Mass . App. Ct. at 764-767 (dismissal 
of regulatory taking claim on Mass.R.civ.P. 12(c) 
premature where homes had been overrun by the ocean; 
trial necesmary to elicit facts to enable trial judge 
to make a determination on taking issue). 

2 
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administrative ramedies must be exhaustad before resort 

may � be had to the courts, are applicable to the 

circumstances of their case. Merely because a 

constitutional issue is alleged to be involved in their 

requiatory taking claim does not obviate the exhaustion 

requirement. See WilSQD v. GOmmQnWealtN, 31 Mass. App. 

Ct 757, 765, S.C., 413 Mass. 352, 356 (1992); �� 

Williamson County Regional Planning Commn, v. Hamilto n 

��. t\7J U.S. 172 , 186 (1985). 

f j/we mention, in passing, our doubt thai a aking 
analysis is even applicable jo the plaintiff � 
situations. "Tnroughout histlory, the shoreslof the sea 
have been recognized As a spacial form of property 

subject t o different legal rules from those which 
apply to inland property." BostonWaterfrontDev. 
Corp v. Commonwealth. 378 Mass. 629, 631 (1979). All 
titles to oceanfront property derive from the 
Commonwealth and remain subject to the public trust 
with which all such property was impressed when held by 
the Commonwealth through the English Crown, resulting 
in private owners of' shorefront land holding only a 
qualified property interest that does not extend to 
interfering with or obstructing the public'g rights of 
navigation, fishing, or other maritime activities and 
that may not support a caking claim. Ig at 632-637, 
649: Hilson v. Commonwealth, 31 Mass. App. Ct. at 768. 
See also National Audubon Soc, v. Superior Court, 33 
Cal. 3d 419, cert. denied, 464 U.S. 977 (1983), and 
QLiON CQrD, v. StAta, 109 Wash. 2d 621 (1987), cert. 
denied, 486 U.S. 1022 (1988) (both standing for the 
proposition that, to the extent challeng ed regulations 
prohibit uses or activities that would violate the 
public trust which it is the State's duty to protect 
and enforce, they are insulated from a taking 
challenge; since shorefront land has been held in 
public trust or subject to the public trust from the 
outset, there could not subsequently hava been 
reasonable, investment-backed expectations in, and 
nothing is taken by prohibiting or regulating, 
activities violative of or impinging upon the interests 
protected by the pub)ici trudt). 

i 

J 

E 
� 
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There has been no showing that fo llowing the 

administrative process to its conclusion would be 

futilu, In the requisite sense that administrative 

relief is "virtually impossible" to obtain, Stock v. 
� � � � � ��� � � � � � �� � �� � � 

P . 05/09 

cert. denied, 474 U.S. 844 (1985), for whatever reason, 

or that there is no chance of success at the 

administrative level because an adverse outcome 1a � 
foregone conclusion. See Massachusetts Respiratory 
liWUlJ.. v _ ll.JI-Jl.O_Ll'.lllJl.llt: Q f p\lb • feJ.r�re , il 4 Mr 5 5 • t J :3 0 

1 

(19931. S•• also dll>.o..t:.l; v. !:ambi;:ictqe, 9J: F. cl 51, 
(ist Cir.), cert. denied, l12 S.Ct. i92 (±ysi)l, 5 

337 

61 

The plaintiffs' affidavits submitted in opposition � 
to the motion to dismiss suggest, at »omt, considerable 

delay in the Department's holding of adjudicatory 

hearings on their appanls. Mere delay, however, does 
not amount to futility of the sort justifying bypassing 

tha normal administrative processes, particularly whon 

tho plaintiffs have presented nothing to suggest the 

impossibility of ultimately obtaining from the 

� ne plaintiffs gain nothing by invoking G. L. 
c. 231A, § 2, which authorizes declaratory judgment 
actions as to administrative practices and proceduren 
lloged to be unconstitutional. The Declaratory 
Judgmant Act has codifiad the futility exception to the 
exhaustion requirement. G. L. c . 231A, § 3. In any event, application of the exhaustion requirement in a declaratory judgment action is within tha discretion of 
the trial judge, I,S,K, Con of Ney En_land, Inc, v. 
RootQn, 19 Mase. App ct. 327, 330 (1985), which the 
plaintiffs have failed to show was abused in any 
respect in this litigation. Sae Mazzoleni v . Cotton, 33 Mass . App. Ct. 147, 152-153 (1992). 

4 
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I 

Department permission to build their desired structures 

a6 authorized by Jl0 Code Mass. Regs. §§ 10.28(2) & (3) 

and 10.30 (1989). 5 

Finally, the plaintiffs have not, beyond 

conclusory assertion, demonstrated that continued delay 

In the Department's adjudicatory process will cause 

them to suffer irreparable harm before the process can 

run ±ts course (a situation which, if true, might well 

justify excusing them from further pursuit of the 

administrative remedy, see yerett v. Local 1656, Intl � 

Assn. of Firefighters 4ll Mass. 361, 168 (1991)) The 

to build a seawall -- an interim solution that the 

Nelson do not allege, let alone prove, is or has bean 

ineffective for its purpose. � Moreover, the 

plaintiffs have been unable to persuade either the 

5To the extent the judaa considered the 
plaintiffs' affidavits on the motion to dismiss, he 
would nave been entitled in his discretion to disregard 
them, particularly since the only ono (that of Robert 
E. Weaver) that asserted the Department s alleged 

Nelsons have obtained from the Department an emergency 

certification (A. 1410 1415) allowing them to install a 

temporary sand bag revetmant to protect their property 

ponding final administrative action on their proposal 

'
policy against ever allowing property owners in the 
position of the plaintiff@ theIrlief they sought was 
unexcuted, was hearsay, and was self-contradictory, 
since nt wledged tment 
in fact allowed more than fifty similarly situated 
property owners the same relier (A. 341). 

tho affia ackno that the Depar had 

For raamona not apparent in the record, the 
� ickses never sought such emargancy relief. 

5 



�� � ��� � ��� � � �� G17 292+5721 1ASS. DEP / BOSTON LEGAL 
P . 07/09 

� IAF-OE-' 9g � IF7 L4:JT ID:ATT'I GENERAL CPD ��� ���� �� �� �� ���� � � � ���� ����� � 

Superior Court, an Appeals C o urt single justice , or a 

Supreme Judicial Court single justico � hat they are in 

danger of suffering irreparable harm (A, l, 2, 216, 

217 ) They have produced nothing before this court, 

except conjecture, that suggests those tribunals were 

wrong in finding no likelihood of' irreparable harm 

I [ Pending tne 

8 
I pr.- o c ci :s B • v/ 

outcome of � he normal administrative 

A � to the summary judgment dismissing the 

piaintirts 

violato the 

cla1m (count. II) t:h
1

t tht': ceguJ.ations 

due process and equal protection 

guaranties, by forbidding the exercise of an unimpeded 

right to erect a seawall, the plaintitfs have fallen 

woefuliy short of maa ing their formidable burden on 

appeal. Tney have utterly failed to establish the 

absence of' any conceivable ground on which the 

regulationo can be uph eld or the lack of any rational 

relationship between the regulations and a permissible 

legislative objective. See Pinnick � Cleary, 360 

���� ���� � �� ������ ��� � 

Board of Fire Prevention Regulations, 400 Mass. 464, 

467 (1987); Gilbert v Cambridge, 932 F.2d at 65. Tha 

posthearing filings indicate that the 
administrative process is nearing completion, with the 
issuance of a draft environmental impact report, as 
required by 310 Code Macs. Regs. § 10.07 (1989), and 
the Department'gs setting of an expedited schedule for 
holding adjudicatory hearings on tho plaintiff's � 
applications. 

6 
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i 
I 

Comm o nw e a lth s u bm i t te d  s u b s t a n t i a l  a f f i d a v i t  t e s t i mo n y  

f r o m  e xp e r t s  d e m o n s tr a t i n g t h a t  t h e  r e g u l a t i o n s  

i nh i b i t i ng s e a w a l l  c o n s t r u c t i o n  o n  c oa s t a l d u n e s  ( th e  

a r e a s  o n  wh i c h  t h o  p l a i n t i f f' s ' p r o p e r t i e s  s i t ) 

f a c i l i t a t e  f l o od c o n t r o l  a n d  m i t i g a te s t o rm d am a g e  

bo t h  e x p r e s s  s t a t u t o r y  p u r p os e s , s e c  c .  L .  c .  1 3 1 ,  § 5  

a 0 ,  4 0 A ;  c f . 

G .  L .  C 9 l , 5 §  2 � 1 0 ,  1 4 , 1 5  1 7 , 2 "  · '  - - a nd that 

c o a s t a l d u n e s  r equ i r e mo r e  r es t r i c t i v e  r e g u l a t i o n  th a n  

d o  c o a s t a l ba n k s  i n  o r d e r  t o  a t t a i n  t h e  s ame g oa l s . 

U n d e r  t h e  a u t h o r i t i e s , t h e  p l a i n ' i f f s  cou l d  not 

e a ta b l i a h  a c o n s t i t u t i o n a l  v i o l a t i o n r e r e l y  by s h o w i n g , 

a s  th o y  pur p o r t e d t o  d o , th a t  th e r e  e x i s t ed a 

d i t' f' e r e n c e  o r  op i n i o n  � the  s c i e n t i t . c commu n i ty 

r e g a r d i n g t h e  e f f e c t  o f  s e awa l l s  o n  th e bea c h  

e n v i r o n m e n t  a n d  t h a t  cn e r a  m i gh t  be � p o s s i b l y more 

r e a s o n a b l e  way t o  d i s t i ng u i s h betw e e n  b a n k s  and dunes 

or  r e gu l a t e  c o n s t r u c t i o n t h e r e o n . S o c  Mobil Q11 corp . 

v .  AL t O rNeY Gen ,  , 3 6 1 M a s s . 4 0 1 , 4 1 7 ( 1 9 7 2 ) ; Zell e r  v .  

Cantu , 3 9 5  Ma s s . 7 6 , 8 5  ( 1 9 8 5 ) ; Arthu r D, Little , Inc, 

v .  C ommissioner of H e a lth & Hospaof Cambridge ,  3 9 5  

Ma s s . 5 3 5 ,  5 5 3  ( 1 9 8 5 )  T h e r e w a s  n o t h i n g  i rr a t i o na l , 

a r b i tr a ry , o r  i n v i d i ou s  a bo u t  the D e p a rtment ' s  

c o n e c i e n t i o u a l y  c r a f t e d  a n d s c i e n t i f i c a l l y ba s ed e f fort 

7 
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by u n r eg u l a t ed c o n s tr u ct io n  on 

1 \  c o a G t:. a l d u n e s  a nd b a n k s . 

Judgment aff i rmed. ¥ih dou b le 
costs of appeal . 

I 

I Entered , 

By  t h e  C ourt ( B r own , F in a , & 
La u r ence , JJ . ) ,  

•ye...O 
F e b r u a r y 2 8 , 1 9 9 4 . 

� 

� Ece n o t e  2 ,  supra . 
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