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OADR Docket No. WET-2014-018
Debra Edelstein,




Framingham, MA  

        

New England Wildflower Society

________________________

RECOMMENDED FINAL DECISION
A ten resident group (“Petitioners”) filed this wetlands permit appeal concerning a project proposed for the New England Wildflower Society’s (Applicant) real property at 180 Hemenway Road, Framingham, Massachusetts (“the Property”).  The Applicant is a nonprofit entity whose mission is to conserve and promote native plants.  The Property is known as the Garden in the Woods, consisting primarily of a native plant botanical garden and related facilities.  The Petitioners challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP”) issued approving the Applicant’s project pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  

The project involves replacement of a fence surrounding the Applicant’s property.  The fence is intended to provide a barrier to deer travelling onto the property and damaging or destroying the Applicant’s wildflower gardens.  A chain link fence was originally installed in the 1960s.  That fence crossed a section of a perennial stream, identified as Hop Brook.  In 2010, the Applicant created a hole in the fence at the point it crossed the stream to avoid stream debris from accumulating in the fence and inhibiting the flow of water.  
The proposed project includes a new stream crossing for the fence.  The Applicant proposed a stream crossing design that was intended to allow the stream to flow but prevent deer from travelling through the opening and accessing the Applicant’s property.  The Petitioners raised several concerns with the project, focusing on their belief that the stream crossing would restrict flow and contribute to pre-existing flooding problems in their neighborhood.

After I held a Pre-Hearing Conference with the parties on September 30, 2014, they jointly represented that they had reached a settlement agreement and were working on finalizing the terms of that agreement.  At some point while they were attempting to finalize the settlement agreement, a dispute arose among the parties over the stream crossing design.  Settlement discussions failed, and I issued an order extending all pre-existing deadlines for filing testimony and the adjudicatory hearing date by approximately thirty days.
After the Petitioners filed their pre-filed testimony, the Applicant filed a motion to dismiss the appeal.  The motion is based upon the Applicant’s stated desire to “rethink the Project,” which led to its withdrawal of the Notice of Intent from the Framingham Conservation Commission on November 26, 2014.  Given the Applicant’s withdrawal of the project and its Notice of Intent, it argues there is nothing more to adjudicate and the appeal is moot and should be dismissed.  Neither MassDEP nor the Petitioners oppose dismissal.
In similar prior decisions where the applicant desired not to pursue the project and the original permit applications, the appeals were dismissed for mootness under 310 CMR 1.01(5)(a)2 and 1.01(6)(e).  See Matter of Andrews Crossing, Docket No. 2002-023, Final Decision (September 1, 2005); Matter of Gunwyn Co./Lewis Wharf Limited Partnership, Docket Nos. 91-69 and -104, Final Decision (October 4, 1996).

  Even though the Petitioners do not oppose dismissal, they request that I rule on or advise them on other issues, including: how they can address alleged flooding from wetlands violations at a culvert and dam near the Property and the extent to which the Applicant can restrict access by others to the stream.  I will not address the merits of these issues because: (1) the appeal is moot, (2) the first issue appears to be a matter of enforcement discretion that lies within MassDEP’s discretion and is outside the jurisdiction of this appeal, and (3) the second issue is a matter related to private property rights, which is also outside the jurisdiction of this appeal.  See Matter of City of Lowell Regional Wastewater Utility, Docket No. 2012-002, Recommended Final Decision (May 11, 2012), adopted by Final Decision (May 16, 2012).  If the Petitioners desire to pursue enforcement related to the first issue above, they should discuss that with appropriate staff in MassDEP’s Northeast Regional Office.
For all the above reasons, I recommend that MassDEP’s Commissioner issue a Final Decision dismissing this appeal as moot.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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