Re:


Gatherings, Inc.

DBA:

The Centre Café 

Premises:

118 Park Street

City/Town:
North Reading, MA 01864

Heard:

January 13, 2010

DECISION

This is an appeal of the action of the North Reading Board of Selectmen (“the Board”) for denying the Common Victualler/Wine and Malt Beverage License application of Gatherings, Inc., doing business as The Centre Café (“the Applicant” or “Gatherings”).  The Board voted to deny the application at a public hearing that originally convened on Wednesday, November 18, 2009.  



Gatherings appealed the Board’s decision to the Alcoholic Beverages Control Commission (the “Commission”) and a hearing was held on January 13, 2010. 

The following exhibits are in evidence:

1. The Commission decision of August 11, 2009; 

2. Gatherings Application; 

3. Minutes from the Board’s Meeting on November 18, 2009; 

4. Minutes from the Board’s Meeting on December 7, 2009; 

5. DVD of the November 18, 2009 and December 7, 2009 Board hearings;

6. Memorandum from North Reading’s Police Chief regarding a motor vehicle crash summary; 

7. MassHighway Crash Reports for North Reading from 2005-2007;

8. Plan of Existing Parking Layout;

9. Photos taken by the Town; and

10. Photos taken by the Applicant.  

Several witnesses testified at the hearing.  There were ten (10) documents introduced as exhibits.  There is one (1) tape of this hearing. 

Facts


The Commission makes the following findings, based on the evidence presented at the hearing:  

1. Gatherings applied for a Common Victualler/All Alcohol License on March 9, 2009.  Ex. E

2. The Board held a hearing on April 21, 2009, on this application.   During the hearing, eleven (11) witnesses testified in opposition to the license and nine (9) witnesses testified in favor of the license.  One of the individuals that testified was Sergeant Romeo, a member of the North Reading Police Department.  There was also documentary evidence entered as exhibits.  Ex. D

3. During this hearing, Sergeant Romeo testified about a report he wrote on April 10, 2009, containing the study he conducted of the current and proposed traffic and parking patterns at Gatherings. Ex. G

4. Sergeant Romeo made five (5) recommendations for Gatherings to follow if the license was not issued and five (5) additional recommendations for Gatherings to follow if the license was granted.  Ex. G

5. In his report, Sergeant Romeo concluded that, “[t]he Police Department had great concerns about the impact that a license at that location would have on parking, pedestrian, motor vehicle traffic and overall safety to both patrons and non-patrons of this location.”  He noted that “even if all of the Police Department’s requests were addressed, this site has serious questions to sustain an alcohol license given the substandard parking situation.”  Ex. G

6. After a hearing, the Board voted (5-0) to deny Gatherings an all alcohol license application based upon evidence and testimony that the license did not serve the public need nor protect the common good due to the following reasons:
a. Concern with the location of the business as indicated in the report of the North Reading Police Department citing lack of sufficient parking, crosswalk obstruction, poor lighting, extensive pedestrian traffic and other general traffic and safety concerns, as well as close proximity to a multi-family dwelling and residential neighborhoods;
b. Opposition: Numerous residents/neighbors were opposed to the issuance of the license due to safety and detrimental impact on quality of life; 
c. That the establishment will not provide a service that is unique nor a product that is different from the other eleven (11) licensed restaurants in Town which adequately service the public;
d. At no time over the last several decades has this location been utilized for a business open past 8:00 p.m. and the issuance of an alcoholic beverage license will adversely affect the neighborhood character.  Ex. D
7. Gatherings appealed the Board’s decision to the Commission and a hearing was held on July 8, 2009.  Testimony

8. On August 11, 2009, the Commission affirmed the Board’s decision denying the all alcohol license application.  Ex 1

9. On October 8, 2009, Gatherings applied for a Common Victualler/Wine and Malt Beverage License. The Board held a hearing on November 18, 2009.  Ex. 2  
10. At the November 18, 2009 hearing eleven (11) witnesses testified in opposition to the license and nine (9) individuals in favor of the license.  Exs. 2, 3, 4
11. Gatherings introduced evidence that it had addressed some of Sergeant Romeo’s concerns including adding outside lighting and reconfiguring and painting the parking spots.  Ex. 3  
12. Gatherings offered to impose modifications to the license, which would require it to serve alcohol with food, and have only one TV in the restaurant to avoid being a “sports setting.”  Gatherings also offered to voluntarily take on a closing time of 10:30 p.m.  Ex. 3  
13. Sergeant Romeo once again testified and noted that some improvements had been made at the location, but that he would still have serious questions as to whether the site could sustain an alcohol license.  He testified that none of the improvements had changed his concerns of safety in the area, but did say he would change one of his recommendations by requiring no on street parking.  There was now a question about the ownership of the area in front of Gatherings.  Ex. 3  
14. Gatherings pointed out that under the Town bylaws, there is no difference with respect to parking requirements whether there is an alcohol license or not.  Ex. 3  
15. Gatherings also submitted that there have been no accidents in this area to date.  It indicated that there was documentation evidencing this that it would submit.    Ex. 3 
16. At the conclusion of the hearing, the Board voted (5-0) to table the matter and continued it until December 7, 2009 in order to receive more information regarding parking, Officer Tilton’s accident report and ownership rights in front of the restaurant. Exs. 3, 4
17. At the December 7, 2009 hearing, Chief Nolan presented the Board with a Motor Vehicle Crash Summary indicating that there have been 41 accidents in this location over the past thirteen (13) years, several of which occurred east of the intersection, and several of which occurred in the parking lot of the strip mall across the street.  Ex. 6
18. In attempting to show that the intersection was not dangerous, Gatherings presented the Board with a MassHighway Motor Vehicle Crash Summary report, which details all reported traffic accidents in this area from 2005-2007.  The MassHighway report indicates that during the previous three (3) years, there were three (3) accidents at this location.  The report also indicates that there were sixty (60) to ninety (90) accidents on Main St.  Ex. 7
19. The Board felt that these two locations were could not be compared fairly.  Gatherings explained that the reports were to underscore its position that this intersection was not a dangerous one, based on the evidence that there had only been three (3) accidents in three (3) years.  Ex. 4
20. Gatherings also introduced evidence that it eliminated the three (3) on street parking spaces, per Sergeant Romeo’s request after the December meeting.  Exs. 4, 6  
21. Gatherings also introduced evidence that it had entered into an arrangement with the gas station across the street for additional patron parking.  Testimony
22. Chief Nolan testified that alcohol causes problems, disruptions and other issues.  He testified that he could not say what would happen if the license was granted, but that historically alcohol does and will cause disruptions and other issues.  Ex. 4
23. Thereafter two (2) individuals spoke in favor of the license and two (2) individuals in opposition to it.  Ex. 4  

24. After the hearing, the Board voted (3-2) to deny the application of Gatherings.  The Board’s statements of reasons for this denial are identical to those issued in its denial of the first application.  Namely that the denial is based upon evidence and testimony that the license does not serve the public need nor protect the common good due to the following reasons:
a. Concern with the location of the business as indicated in the report of the North Reading Police Department citing lack of sufficient parking, crosswalk obstruction, poor lighting, extensive pedestrian traffic and other general traffic and safety concerns, as well as close proximity to a multi-family dwelling and residential neighborhoods;
b. Opposition: Numerous residents/neighbors were opposed to the issuance of the license due to safety and detrimental impact on quality of life; 
c. That the establishment will not provide a service that is unique nor a product that is different from the other eleven (11) licensed restaurants in Town which adequately service the public;
d. At no time over the last several decades has this location been utilized for a business open past 8:00 p.m. and the issuance of an Alcoholic Beverage License will adversely affect the neighborhood character.  Ex. 4
Discussion


The statutory language is clear that there is no right to a liquor license of the type specified in M.G.L. c. 138, §12.  A local licensing authority has discretion to determine public convenience, public need, and public good, with respect to whether to grant a license to sell alcoholic beverages.  See Donovan v. City of Woburn, 65 Mass.App.Ct. 375 (2004); Ballarin Inc. v. Licensing Board of Boston, 49 Mass.App.Ct. 506 (2000).  “Need in the literal sense of the requirement is not what the statute is about.  Rather the test includes an assessment of public want and the appropriateness of a liquor license at a particular location.”  Ballarin, 49 Mass.App.Ct. at 311.  “Consideration of the number of existing licenses in the area and the views of the inhabitants in the area can be taken into account when making a determination, as well as taking into account a wide range of factors-such as traffic, noise, size, the sort of operation that carries the license and the reputation of the applicant.”  Id. “The opposition of the neighborhood, albeit an important factor for a licensing board to consider, does not convert the exercise of a licensing board’s adjudicatory function into a plebiscite.”  Id.  


Neither the board’s broad discretion nor the limitations on judicial review, however, mean that the [local board] can do whatever it pleases whenever it chooses to do so.  See Donovan v. City of Woburn, 65 Mass. App. Ct. 375, 379 (2006).  The local board “may exercise judgment about public convenience and public good that is very broad, but it is not untrammeled.”  Ballarin, 49 Mass. App. Ct. at 511.  Instead, “[w]here the factual premised on which [the board] purports to exercise discretion is not supported by the record, its action is arbitrary and capricious and based upon error of law, and cannot stand.”  Ruci v. Client’s Sec. Bd., 53 Mass.App.Ct. 737, 740 (2002).  A Board must state the reasons for its decision whether or not to issue the liquor license.  M.G.L. c. 138, §23; Exotic Restaurants Concept, Inc. v. Boston Licensing Board, Suffolk Superior Court, C.A. No. 07-3287 (Borenstein, J.)  Adjudicatory findings must be “adequate to enable [a court] to determine (a) whether the order and conclusions were warranted by appropriate subsidiary findings, and (b) whether such subsidiary findings were supported by substantial evidence.”  Charlesbank Rest. Inc., v. Alcoholic Beverages Control Comm’n, 12 Mass. App. Ct. 879, (1981) quoting Westborough. Dep’t of Pub. Util., 358 Mass. 716, 717-718 (1971).  “General findings are insufficient, and if the licensing board does not make sufficient findings, it remains the Commission’s obligation to articulate the findings of fact, which were the basis of the conclusions it drew, and not merely adopt the findings of the board.  Charlesbank Rest. Inc., 12 Mass. App. Ct. at 879.  Recitals of testimony do not constitute findings.  Johnson’s Case, 355 Mass. 782 (1968).”   Exotic Restaurants Concept, Inc. v. Boston Licensing Board, Suffolk Superior Court, C.A. No. 07-3287 (Borenstein, J.)   


In this case, the Local Board rejected Gathering’s application, because “the license does not serve the public need nor protect the common good.”  The Board went on to cite in four numbered paragraphs, their subsidiary findings.  However, these findings are a mirror image of the findings issued by the Local Board after the first application.  It appears that the Board did not address any of the applicants’ newly presented evidence or any of the steps the applicant took to comply with Sergeant Romeo’s traffic memorandum, which it seems was the Board’s central concern regarding this license.  



Although there were concerns raised by several people opposed to the license, there was also support for the license, as well as responses, which addressed the concerns raised by the individuals and organizations opposed to the license.  Exotic Restaurants Concept, Inc. v. Boston Licensing Board, Suffolk Superior Court, C.A. No. 07-3287 (Borenstein, J.).  There was also testimony that Gatherings provided a unique product, and that the closest establishment with a liquor license to that area of town was approximately two (2) miles away.  The findings of the Board do not indicate how they evaluated the evidence presented before them and what they found credible or not credible.  Therefore, the Board does not adequately state upon what grounds they based their decision.  

Conclusion

The Commission remands this matter back to the Local Board to issue within ten (10) days from the receipt of this decision subsidiary findings upon which it made its decision denying the application for the wine and malt beverages license.

The applicant may request a further hearing before the Commission to present oral argument and legal authority on the denial by the Local Board based on these subsidiary findings to be issued.   

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman ______________________________________________________

Robert H. Cronin, Commissioner __________________________________________________

Susan Corcoran, Commissioner ___________________________________________________

Dated in Boston, Massachusetts this 10th day of February 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
North Reading Licensing Board

Carolyn M. Conway, Esq.

Brian W. Riley, Esq. 
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