Re:

One Pearl Street, Inc.

d.b.a.:

Tully O’Reilly’s Pub and The Elevens  

Premise:
1-5 Pearl Street

City/Town:
Northampton, MA 01060

Heard:

February 10, 2009

DECISION

A Commission hearing was held to determine whether One Pearl Street, Inc. d.b.a. Tully O’Reilly’s Pub and The Elevens (licensee) was in violation of 204 CMR 2.05 (1)- Permitting Gambling (1 count); and, Ch. 138, §69- Sale or delivery of an Alcoholic Beverage to an intoxicated person (1 count).
The licensee stipulated to the Investigator’s report in part and contested the report in part.  Investigator Mark Kenny testified that on November 25, 2008 at approximately 1:15 a.m. he and Investigator Teehan entered the Elevens bar in order to determine the manner in which its business was conducted.  Upon entering the bar, both investigators observed an extremely intoxicated male seated at the bar.  According to the investigators, the male was attempting to drink from an empty beer bottle for several minutes and it appeared obvious that he had consumed all the beer from it.   While doing so, his eyes were half closed.  After observing this for several minutes, the investigators then observed the male patron order another bottle of Budweiser from the bartender and have it given directly to him.  The investigators then identified themselves, spoke with the patron and the manager on duty and the patron informed them he had consumed some drinks prior to entering the Elevens that night.  

That same night and at approximately the same time, the investigators observed several male patrons seated at a table playing cards with a stack of currency on the table.  The investigators brought this to the attention of the security guard on duty that night and he asked the patrons to leave, which they did.  

The bartender on duty that night testified that he remembered serving the male patron in question and that he had a “lazy eye” and that he had come in to the bar often.  

However, the investigator’s description of his observations that night did not lead one to believe the patron had just a “lazy eye.”  He described an individual whose eyes (i.e. plural) were both closed at times and who was drinking from an empty bottle.  The bartender would lead one to believe that the physical condition of the patron’s eye was what misled the investigators into thinking the patron was intoxicated.  But the investigators did not reach their decision of sobriety based solely on the physical appearance of one of the patron’s eyes.  Also, the bartender was very busy that night and did not recall seeing the male patron go to the dance floor or leave the bar area which he did do at some point, so it is questionable how long he really did observe him.  

When the issue of card playing was brought to the security guard’s attention, he acted immediately and told the patrons they were not allowed to play cards in the establishment and asked all four men to leave.  The owner testified that he advised all of his staff that any type of card playing is not be allowed on his premises.  

The Commission finds no violation of 204 CMR 2.05 (1)- Permitting Gambling (1 count).  However, the Commission did find the licensee in violation of Ch. 138, §69- Sale or delivery of an Alcoholic Beverage to an intoxicated person (1 count) and, therefore, suspends the license for 4 days of which 1 day will be held in abeyance for a period of two years provided no further violations of Ch. 138 or Commission regulations occur. 

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner_______________________________________________
Robert H. Cronin, Commissioner_____________________________________________

Dated in Boston, Massachusetts this 9th day of March 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 
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Frederick G. Mahony, Chief Investigator 
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