























~ Simon Hill’s receipt of a determination of project eligibility constitutes conclusive
evidence of satisfaction of the site control requirement, shifting to the Board the burden of
proof to show that there has been a substantial change affecting site control. 760 CMR
56.04(6). See Exh. 1 7
The Board argues that the purchase and sale agreement for the project site has expired
by its terms. Addendum A to the purchase and sale agreement provides:

The Buyer agrees to pu1chase the Property ... and to close on the Property
[within] 90 days of receiving permits for the prcgect subject to the terms of
this Agreement.

Exh. 3(9). The agreement also specifies that time was of the essence. It is undisputed that
the developer had not closed on the property within 90 days of the Board’s issuance and
filing of the comprehensive permit decision on June 29, 2009. Tr. II, 73.

Although on cross-examination, the developer’s pn'ﬁcipal, Mr. Sullivan, agreed that
the purchase and sale agreement required a closing within 90 days of receiving the
comprehensive permit, the language of the purchase and sale agreement provides that the 90-
day period identified in the purchase-and sale agreement commences upon the receipt of
unidentified “permits” in the plural, not just the one comprehensive permit. Tr. IT, 73; Exh.
3(9).

Simon Hill argues that the purchase and sale agreement has not expired because it
does not call for a closing until 90 daysl after Simon Hill’s permit becomes final. The
Board’s decision states that the comprehenswe permit “shall be deemed final after expiration
of all applicable permds and after all appeals if any, have been decided.” Exh. 2, Condition
135. Therefore, as Simon Hill argues, since the permit is still under appeal, the closing
deadline has not expired, and it has a colorable claim of control required by 760 CMR
56.04(1)(c). See Bay Watch Realty Trust v. Marion, No. 02-28, slip op. at 5-6 (Mass.
Housing Appeals Committee Dec. 5, 2005).

On this record, we find that the comprehensive permit is not final. The Board has not
demonstrated that the 90-day period in the purchase and sale agreement commenced with the
filing of the Board’s comprehensive permit. Therefore, the Board has not met its burden to
demonstrate that the pufchase and sale agreement has expired, and its motion to dismiss is

* denied. See Haskins Way, LLC v. Middleborough, No. 09-08, slip op. at 4 (Mass. Housing










































































































































