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SUMMARY OF DECISION

While employed by the City of Revere, decedent Robert O’Brien designated his
wife, Annette O’Brien, as his Option D beneficiary. Mr. O’Brien died after he resigned
his position, but before retiring. Mrs. O’Brien requested that the City of Revere
Retirement System allow her to waive the Option D allowance and instead return Mr.
O’Brien’s retirement contributions to her in a lump sum. Mrs. O’Brien is entitled to only
an Option D allowance; the Board is not permitted to return Mr. O’Brien’s deductions.

DECISION
On February 19, 2024, Robert O’Brien died. His wife, Annette, requested that the

Revere Retirement Board pay her Mr. O’Brien’s total accumulated retirement deductions
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in one lump sum. On April 10, 2024, Revere denied her request and informed her that it
must pay her the Option D allowance that her late husband had designated for her, even
though, in her case, receiving a lump sum “may make better financial sense.” On April
18, 2024, Ms. O’Brien appealed the Board’s decision.

On April 24, 2024, DALA informed the parties that Ms. O’Brien’s appeal
appeared to be one that could be resolved on written submissions under 801 CMR
1.01(10)(c) and ordered them to submit legal memoranda and proposed exhibits. Neither
party objected to the magistrate’s order. On July 12, 2024, Ms. O’Brien submitted her
memorandum. She did not submit any proposed exhibits. On August 19, 2024, the
Board submitted its memorandum and two proposed exhibits, which | now enter into
evidence as marked. (Exs. A, B.) I have entered Ms. O’Brien’s appeal letter as Exhibit
C. On August 20, 2024, Ms. O’Brien submitted a reply memorandum.

FINDINGS OF FACT

Based on the documents presented by the parties, | make the following findings of
fact:

1. Between August 18, 2016 and December 31, 2023, Robert O’Brien was
employed by the City of Rever as its Economic Development Director. He was a
member of the Revere Retirement System. (Ex. A.)

2. Mr. O’Brien married Annette O’Brien on September 18, 1965. At the
time of his death, they were living together. (Ex. A.)

3. On September 19, 2018, Mr. O’Brien signed a valid Beneficiary Selection
Form, which designated Mrs. O’Brien as his beneficiary under G.L. c. 32, § 11(2). On

the reverse of the form, he listed her as his Option D beneficiary. The Option D portion
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of the form states Mrs. O’Brien would be entitled to “a benefit equal to the Option (C)
retirement allowance which would otherwise have been payable to me in the event | die
before retired.” (EX. A.)

4. On December 31, 2023, Mr. O’Brien voluntarily resigned his position
with the City of Revere. (Stipulation.)

S. Over the period of his employment with the City of Revere, Mr. O’Brien
made retirement contributions of $79,724.03 to Revere. He accrued 6.4167 years of
creditable service with the Board. (Ex. A.)

6. On February 19, 2024, Mr. O’Brien died. He did not apply to retire or
withdraw his contributions from the retirement system before he died. This combination
of factors made him a member inactive on the date of his death. See G.L. c. 32, §
3(1)(ii). (Stipulation.)

7. On April 10, 2024, the Board notified Ms. O’Brien that she had been
designated Mr. O’Brien’s Option D beneficiary and that consequently she was entitled to
a monthly Option D allowance of $81.76 per month. (Ex. B.)

8. On April 18, 2024, Ms. O’Brien appealed the Board’s decision. (Ex. C.)

9. After a series of emails and video calls, on May 16, 2024 the Board sought
an advisory opinion from the Public Employee Retirement Administration Commission
(PERAC) on whether the Board had the authority to distribute Mr. O’Brien’s
accumulated total deductions to Ms. O’Brien rather than paying her an Option D
allowance. (Ex. B.)

10.  PERAC responded on May 17, 2024. It declined to issue a formal opinion

on the matter because of the pending appeal at DALA. However, PERAC attached a
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similar opinion letter dated February 9, 2023, that addressed what happens in certain
circumstances when a member inactive dies before retiring. PERAC opined: “If there are
no eligible beneficiaries, then the refund of the accumulated total deductions would be
paid to the spouse. If the spouse was a nominated Option D beneficiary, then they must
take the Option D allowance.” (Ex. B.)

CONCLUSION AND ORDER

The dispute in this appeal is over whether a surviving spouse who has been
designated an Option D beneficiary under G.L. c. 32, § 12(2)(d) is forced to take the
Option D allowance, as opposed to a refund of the deceased retirement system member’s
annuity savings account, when the member has stopped working but has died before
retiring.

The relevant law can be a bit convoluted. Under G.L. c. 32, 8 11(2)(c), a member
may designate a beneficiary to receive a return of his accumulated annuity savings
deductions in his annuity savings account should he die before retiring. The beneficiary
designation is required to have been made in writing on a designated form filed with the
retirement board prior to the member’s death. Upon the death of the member prior to
retirement, the beneficiaries designated under 8 11(2)(c) receive the member’s
accumulated annuity savings deductions plus interest, unless the member had designated
an eligible § 12(2) Option D beneficiary or a surviving spouse exercises his or her rights
under Option D.

Under G.L. c. 32, § 12(2), at any time prior to death, a member may designate an
eligible beneficiary as his Option D beneficiary. This designation must also be in

writing, on a designated form, and filed with the retirement board prior to the member’s
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death. There is no dispute that Mr. O’Brien designated his wife as his Option D
beneficiary. The member may change or cancel the beneficiary designation at any time
prior to death. There is also no dispute that Mr. O’Brien did not change or cancel his
Option D beneficiary designation before he died. Under § 12(2)(d), upon the death of the
member “before being retired,” the Option D beneficiary receives the amount that the
member would have received under Option C if the member had retired on the date of his
death. There is no dispute that Mr. O’Brien died without retiring. Reading these
provisions together yields the following result. Because Mr. O’Brien designated his wife
as his Option D beneficiary and he stopped working and then died before he retired, the
retirement board must pay an Option D allowance to Mrs. O’Brien.

Mrs. O’Brien argues that when Mr. O’Brien resigned from his position with the
City of Revere on December 31, 2023, the Option D beneficiary designation became null
and void and consequently his contributions should be paid out to his estate. Option D is
only effective, she argues, while the member is still working his government job and is
consequently a member in service. G.L. c. 32, 8 3(1)(i). Because he left his
contributions on account with the retirement system, Mr. O’Brien maintained his
membership in the system, but as a member inactive.

Mrs. O’Brien does not cite any statute or regulation in support of her argument.
She relies only on “common sense” and a page of the State Board of Retirement website

that states that Option D “is only activated in the event the member dies while still

! G.L. c. 32, § 3(2)(ii) includes as members inactive “any member in service whose

employment has been terminated and who may be entitled to any present or potential
retirement allowance or to a return of his accumulated total deductions under the
provisions of sections one to twenty-eight inclusive.”
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employed for the Commonwealth (active service).”> Now, based on Mr. O’Brien’s
reliance on the State Board of Retirement website, she effectively argues that the Revere
Board should be estopped from denying her request for a refund and an equitable remedy
be fashioned by DALA. Neither the board nor this tribunal can grant such requests.
DALA must follow only the law in deciding appeals. “Equitable considerations and the
doctrine of estoppel do not alter the entitlements that an administrative agency must
distribute under an unambiguous statute. The amount of the benefits is governed entirely
by G.L. c. 32, and as such may not be enlarged by a [government employee’s] error.”
Leto v. State Bd. of Retirement, CR-19-554, at *3 (DALA Nov. 19, 2021) (citations
omitted).

Mrs. O’Brien alternatively contends that Mr. O’Brien’s resignation from his
position on December 31, 2023, was the same as retiring. This argument makes some
colloquial sense, as Mr. O’Brien left his job at age 81. He retired from that job in the
sense that he left it at an advanced age. But, he did not apply for a retirement benefit or
ask for a return of his accumulated deductions. For purposes of the retirement law, he
merely left his job; he did not retire. Chapter 32 draws precise distinctions between
resigning and retiring. See G.L. c. 32, 8 10(1) and (3) (if a member stops working and
does not file for retirement within 60 days, he is entitled to a deferred retirement).

DALA’s decisions reflect this distinction: resignation does not equal retirement. See,

2 This advice is incorrect and should be changed as soon as practicable. The
relevant portions of section 12 refer to “members,” not active members or members in
service. G.L.c. 32, 8 12(2). Section 12 refers to members in service only twice. Neither
occasion is relevant to this case. The first allows the spouse of a member in service to
select Option D if no beneficiary was named at the member’s death, and the second
provides a minimum allowance if the member was in service at the date of his death. 1d.
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e.g., McDonough v. Quincy Ret. Bd., CR-06-1034 (DALA March 12, 2008), rev’d on
other grounds (CRAB Nov. 3, 2009). This makes sense because a member who is still
working and a member who has resigned are in the same position relative to benefits.
Neither is collecting a benefit. Both merely have their accumulated contributions on
account with the retirement system. It is reasonable to conclude that in drawing the line
at retirement, and not resignation, the legislature wanted to protect members’ ability to
designate a beneficiary and thus leave a life-long benefit for the beneficiary; this policy
goal requires treating active members and members who have resigned, but not yet
retired, the same for purposes of Option D.

Finally, Ms. O’Brien urges that if her Option D beneficiary designation is
effective, as | have ruled, she be allowed to waive her Option D allowance so that Mr.
O’Brien’s contributions can be paid out to his estate. Unfortunately for her, there are no
exceptions in the statute that would allow her to waive the allowance and instead ask that
her late husband’s retirement contributions be paid out to her instead of the Option D
allowance. Mr. O’Brien designated Petitioner as his sole beneficiary to receive his
accumulated total deductions in the event of his death (Option C) on the same form he
designated her as his Option D beneficiary. The statute is clear, however, that “payment
shall not be made under [8 11(2)(c)] if the deceased member is survived by a beneficiary
appointed under option (d) of subdivision (2) of section 12 who is eligible to receive the
allowance provided by said option.” G.L. c. 32, § 11(2)(c); see Harrington v. Mass.
Teacher’s Ret. Sys., CR-13-376 (DALA Feb. 7, 2014) (an effective Option D beneficiary
designation prevents a lump sum payment being made under § 11(2)(c)). Nothing

prevents Ms. O’Brien’s eligibility for an Option D allowance.
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| admit that the application of the law in this appeal has had an anomalous result.
Ms. O’Brien, an 81-year-old woman, is being forced to collect an extremely small Option
D retirement allowance, when all good sense tells us that this would not be the result that
her late husband intended. To the extent that he thought about it, it is likely he thought
that his Option D allowance was null and void. Since he was not an attorney, he turned
to the commonwealth’s website for guidance. After all, the contributory retirement law is
“notoriously complex.” Murphy v. Contributory Ret. Appeal Bd., 463 Mass. 333, 345
(2012) (citing Namay v. Contributory Ret. Appeal Bd., 19 Mass. App. Ct. 456, 463
(1985)). Unfortunately, that guidance was incorrect. Therefore, | encourage Ms.
O’Brien to seek special legislation permitting her to waive her allowance and collect her
husband’s remaining total accumulated deductions. The Revere Board does not oppose
this relief, and PERAC has already offered its assistance in pursuing this option.

For the reasons stated above, the Revere Retirement Board’s decision is
AFFIRMED.
SO ORDERED.

DIVISION OF ADMINISTRATIVE LAW APPEALS

/s/ Kenneth J. Forton

Kenneth J. Forton
Administrative Magistrate

DATED: Feb. 7, 2025



