COMMONWEALTH OF MASSACHUSETTS
CIVIL SERVICE COMMISSION
One Ashburton Place: Room 503
Boston, MA 02108
(617) 727-2293

TRISTEN ORTIZ,
Appellant

- Case No.: G1-12-251

TOWN OF
FRAMINGHAM,
Respondent

DECISION

The Civil Service Commission (Commission) voted at an executive session on April 4, 2013
to acknowledge receipt of the Recommended Decision of the Administrative Law Magistrate
dated February 13, 2013. After careful review and consideration, the Commission voted to
adopt the findings of fact and the Recommended Decision of the Magistrate therein, A copy
of the Magistrate’s Recommended Decision is enclosed herewith. The Appellant’s appeal is
hereby dismissed.

By vote of the Civil Service Commission (Bowman, Chairman; Ittleman, Marquis, McDowell
and Stein, Commissioners) on April 4, 2013,

Atrt);e recorfl. | Attest.
Z/(J\ VvV~

Christopher fi Bowman
Chairman

Either party may file a motion for reconsideration within ten days of the receipt of this Commission order or
decision. Under the pertinent provisions of the Code of Mass. Regulations, 801 CMR 1.01(7)(1), the motion must
identify a clerical or mechanical error in this order or decision or a significant factor the Agency or the Presiding
Officer may have overlooked in deciding the case. A motion for reconsideration does not toll the statutorily
prescribed thirty-day time limit for seeking judicial review of this Commission order or decision,

Under the provisions of G.L ¢. 31, § 44, any party aggrieved by this Commission order or decision may initiate
proceedings for judicial review under G.L. c. 30A, § 14 in the superior court within thirty (30) days after receipt
of this order or decision. Commencement of such proceeding shall not, unless specifically ordered by the court,
operate as a stay of this Commission order or decision.

Notice to:

Tristen Ortiz (Appellant)

Christopher Brown, Esq. (for Respondent)

John Marra, Esq. (HRD)

Richard C. Heidlage, Esq. (Chief Administrative Magistrate, DALA)
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DIVISION OF ADMINISTRATIVE LAW APPEALS

ONE CONGRESS STREET, 117" FLOOR
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RICHARD C. HEIDLAGE TEL: 617-626-7200
CHIEF ADMINISTRATIVE MAGISTRATE s " Fax: 617-626-7220
: V{EgSITE: www.mags.gov/dala

February 13, 2013

Christopher C. Bowman, Chairman
Civil Service Commission
One Ashburton Place, Room 503
Boston, MA 02108

Re: Tristen Ortiz v. Town of Framingham
DALA Docket No. CS-13-11 '
CSC Docket No. G1-12-251

Dear Chai'rman Bowman:

-

Enclosed please find the Recommended Decision that is being issued today.
The parties are advised that, pursuant to 801 CMR 1.01(11){(c)(1), they have thirty days
to file written objections to the decision with the Civil Service Commission. The
written objections may be accompanied by supporting briefs.

' Sincey
_ chard C. Heidlage
Chief Administrative Magistrate

RCH/mbf

Enclosure

cc:  Tristen W. Ortiz
Christopher Brown, Esq.
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Suffolk, ss. a ‘ . A DIVlSlOIl of Admm1strat1ve Law Appeals
' Tristen Ortiz,
Appellant
v. . DocketNo. G1-12-251 -

, DALA No. CS-13-11

Town of Framingham, . :
Respondent

Appearanée for Appellant:

' Tristen Ortiz, pro se

~ Appearance for Respondent:
Christopher Brown, Esq. -
" Petrind & Associates, P.C.
372 Union Avenue
Framingham, MA (01702
Administrative Magistrate:
- . Maria A. Imparato, Esq.
'SUMMARY OF RECOMMENDED DECISION

The Appointing Authomty has met its burden of demonstrating reasonable JustlﬁcauOn :
for the bypass of the Appellant for original appointment as a Framingham firefighter basedon
his criminal record and his driving record. The Appellant has not demonstrated that the reason

for his bypass is untrue, applies equally to the selected candidate and the bypassed candidate, is
incapable of substantiation or is a pretext for other, I_mpermlss1ble reasons. :

RECOMI\GENDED_DECISION
Tristen Ortiz filed a timely appeal under M.G.L. c. 32,s. Z(b) of the decision of the Town
of Frammgham (Town) to bypass him for ongmal appomtment to the pos1t10n of Firefi ghter _

I held a hearing on January 9, 2013 at the office of the Division of Administrative Law

Appeals, One Congress Street, 1 1® floor, Boston, MA.
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i admitted dotcuments into a\{idence. (Exs. 1 - 16.) Imarked-the Appeliant’s pre—heariﬁg
memorandum ‘;A”: for identiﬁaation and the Respoadent’s pre-hearing memoran&um “B” for
identification. Frammgham Fire Chlef Gary T. Daugherty, Deputy Fjre Chlef John C. Magn, :
and Frammgham Pohce Officer Chnstopher Pisano testified on behalf of the TOWII Tnsten .
Ortiz testified on his own behalf, The heanng was digitally recorded.

| | | FINDINGS OF FACT |
© 1. Tristen Orﬂz was a cand_id,ate far the pasition of F ireﬁghter with the ToWn of
Framingham Fire Department. After passing a Cif/ﬁ Service exaﬁ]ination, his name .
appeared first on a list of eligibie candidates' Certiﬁcatian 203486, issued by the
: Commonwealth Human Resources D1v151on (’HRD) on January 9, 2012. (Ex. 1. )
2. By letter of June 26 2012 Frammgham Fn‘é Chief Ga;ry T Daugherty notlﬁed HRD that
he soqght to bypass Mr. Ortlz and remove him from the eligibility list based on his

criminal history, employment history, and drzvmg record.- (Ex 8) - ' :

3. By Iettér_of August 21, 20‘12, HRD Mo@ed Mr. Oﬁiz that the reasons offered by Chief

Daugherty “are _acceptaBle for femoval.’; (Ex. 101.) , ”

* 4, M. Ortiz filed a timely appeal on Septembér 6,2012. (Bx.9)
5. Mr. Ortiz signed the certification list in January 2012, indicating that he would accept
aﬁpdinhnent. On January 24, 2012, the Chief forwarded a wan of Frammgham Public
Saféty Applicatioa_ to all applicants who had signed the iist. Mr. Ortiz completed the
application on January 29, 2012. (EX 3; .Testimony,‘Magri.)A - |
6. Mr. Ortiz t}aen completed a Pe;sonal History Questionnaire (PHQ) at the Station; The

PHQs of all of the candidates were sént to a private company that reviewed the PHQs and
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10.

11.

©CS-13-11

prepared a report listing the critical admissions and serious admissions reflected in each

| candidate’s PHQ. (Tesumony, Magn, Ex. 4 )
. Framrugham Police Officer Christopher Prsauo was then asked to perform a background

.check on all canchdates mcludmg Mr. Ortiz. Officer Prsano did a CORI check and a

driving record check on Mr Oruz (Testimony, Magn, Pisano.)

Deputy Chief John C. Magn and Ofﬁcer Pisano then met with-the candldates mcludmg '
Mr. Oruz fora prehmmary interview. After the prehmmary mterv1ews Officer Prsa.uo
prepgred a report for Chief Daugherty summarizing the results of the PHQs, the CORI
check and the driviug record revieyv of all the candida’reéj (Ex. 2.} Chief Duugherty is

the Appomﬁng Authorlty for the Framingham Fire Department

' After preparmg his report - for the CI:uef Ofﬁcer Pisano met Wlﬂl Deputy Chlef Magn and'

Chlef Daugherty The Chief then decrded which candidates to bypass and Whmh

. candidates would coutmue in the hiring process (Tes’umony, Magn, Pisano, Daugherty )

Ofﬁcer Plsauo s report to the Chief indicated that Mr. Ortiz made two cntrcal admlssrons
on his PHQ. He admitted that he had been arrested four or more tlmes, aud he admitted
that he had caused harm to others and had been convicted or pleaded guilty or no contest,

M. Ortiz’s most recent arrest occurred on November 6, 2007 for Assault and Battery:

On June 26, 2009 he was plaoed on probation for 3 years until June 2012. His probatron

was termmated after 2 years and 3 months. (Exs. 2, 3 4 6, 13.)

Mr Ortlz s CORI report mdlcates that he pleaded to sufficient facts on an assault oharge

B m 2003. The case was conuuued without a ﬁnchug aud dismissed. Mr. Or‘uz adnurted to

bemg m three or more physmal fights since the age of 18, the last time related to the 2003

assault charge. (Exs. 2, 8.)
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Mr. Ortlz admltted 1o bemg arrested for urmatmg in public in 2004 in Florida, for

‘ dlsorderly conduct in 2006 in Flonda, for shoplifting in 2000 in Massachusetts, and for

13.

14.

domesnc violence. (Exs 2 4,5. )

Mr Ortlz made 19 senous admissions, mcludmg being expelled or suspended from high
school two or more times, and being mvoluntaxﬂy termmated from ajob. (Exs.2,4.)
Rega:fding the terﬁlieaﬁoe, Mr. Ortiz believed he-was being ?/e'rbally abused in his job at
Boston Geurmet Chefs in 2011 where he worked in the warehouse and as a C.{Ii{rer. Mr

Ortiz told his employer he was going to quit. The employer said that in thatease he

 would fire Mr. Ortiz. (Testimony, Ortiz; Exs. 2, 3, 14.)

15.

16.

Mt. Ortiz admitted having 11 or more traffic citations since he began drivi.ﬁg, including 4

citations in the previous 3 years.' (Si)eediﬁg 1/2/171,?3,11111‘6 to reﬁort an accident 5/13/10;
Surchargeable accident 3/17/09; No inspection sticker 9/11/09.) (Exs.2,7.) -

M. Ortiz’s driving record also demonstrates a lane violation in 2002; failure to stop in

2004; failure to stop in2007; and a DPW-state highway violation in 2010. (Ex. 7)

-1,

Chief Daugherty decided to bypass Mr. Ortiz based on ]:ns cnmmal record, his dnvmg

' record the fact that he was forced to re51g11 from a JOb and the fact that he had Just been.

18.

released from probation. {The Chwf had bypassed Mr. Ortiz prevmusly in 2011, and the

only thing that changed between 2011 and 2012 was that Mr. Ortiz came off of -

probation.) By Jetter of June 26, 2012, Chief Daugherty notified HRD of his desire to
bypass Mr. Ortiz for appointment. (Testimony, Daugher‘ty; Ex. 8.)
Officer P1sano continued his background check on the candldates that Chief Daugherty

decided would move forward in the hiring process The four cand1dates who were
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eventually hJ_red were §

19.“\?\@5 convicted of assault and battery in 1995 when he was in high school

for a fistfight over his girlfriend. He was suspended from school and placed on iarobatien

' for one year. — had two traffic accidents in the previous three years, but

~ was found not to be at fault in either accident. He had only one traffic citation from 2004

for marked lanes violation. He had not been terminated or forced to resign from anj job.

(Ex.2; Tesﬁmony, Pisane; Daugherty.)

20.-had no criminal convictions. His driving license was suspended in 2001 for

speedmg, in 2002 for 7 surchargeable events and n 2006 for not paying a seat belt

21.

case was continued without a finding. He was also arrested for trespassing.

Vlolatlon ticket, I—Ie was involved in surchargeabie a001dent n 2002 and'two
surchargeable accidents in 2010. * had three speeding tickets in Virginia in
2001, 2006 and 2011. He was never ten:m'pated or forced to eesign from a job. (Ex. 2;A
Testimony, Pisano; ]jaugherty.)

-was arrested for possession of marijuana when he was 16 years old. The

was found responsible for two traffic citations: in 2004 for no inspeetion sticker, and in
20.05 for a seatbelt violation. He was found responsible for an accident in 2008; He was

not termma,ted or forced to resign from a JOb _‘

isan employee of the Town
with a good work record. (Ex 2; Testimony; Pisano; Daugherty)
fhas no criminal convictions. His driver’s license was suspended in 2006

for failure to pajz a ticket. He was involved in two traffic accidents, but was not found at’
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" fault. He was never terminated from a job or forced to resign. (Ex. 2; Testimony, Pisane,

Daugherty.)

CONCLUSION AND RECON[MENDATION
The Civil Service Com:fmssmn under M.G. L c. 31, s. 2(b), is reqlured “to find Whether
'on the basis of the evidence before it, the appointing authonty has sustained its burdeh of
proving that there was reasonable justiﬁcation for the action taken byvthe appointing aﬁﬂoﬁﬁ.”
' Czty of C’ambrzdge v, Civil Service Commzsszon 43 Mass. App Ct 300, 303 (1997). .Tustlﬁed
means “done upon adequate reasons sufﬁclenﬂy supported by credible ev1dence When Welghed

by an unprejudiced mind, guided by common sense and by correct rules of law.” Id, at 304. If

the Commlssmn finds by a preponderance of the ev1dence that there was Just cause fo£ anacton
against the Appellant, the Comzmsswn shali affirm the action of the Appomtmg Authority.
Town of Falmouth v. szz[ Service Commission, 61 Mass App. Ct. 796, 800 (2004) The igsue
for the Commlssmn is “not whether it Would have acted as the appointing authority had acted,
but Whether, on the facts. found‘hy the commission, there-was rease_ndble justification for the R
action taken by the appointing authoﬁty in the circumstances found hy the‘cen'}mission to have
existed when the appointihg authority mede its decision. Watertown v. Arria, 16 Mass. App. Ct :
331,334 (1983‘)}7 ‘ B =

| Ifacityis unwﬂhng to bear the.risk of hiring a specific candidate, "‘[Qa]bsent proof that the
city acted unreasonably . rthe commission is bound to defer to the city’s exehcise of its
judgment.” City of Beverly v. Cz'ﬁz'l’Sérvfce Commission, 78 Mass. App..Ct. 182,- 190-191.

(2010)..
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i‘n order to pfevail ona bypass case, thé Appeliant mus’;; demonstrate that the reasons
offered by the Appomtmg Authonty were untme apply equally to T.he chosen and byjpassed
~ candidate, are mcapable of substantiation, or aré a pretext for other nnperm1831b1e TEasons. |
. Borellz v. MBTA, G-1160, 1 MCSR 6, and cases c1ted |

I conclude 'that the Town had reasonable justification for bypassfng Tristen Ortiz for
_original aﬁpoiﬁtment asa Fralnfnghaln firefighter, based on his crirpjnal record and'his driving
record. | |

The Appellant was éonvi'pted of assauit and battery in 2009 and placed on probation for
 three 'years, which was later reduced totwolyears_anc.I three months. He pled to sufficient facts.in
2003 to charges of assault He was arrested on at least four occasions. The Appellant’s criminal
~ record alone is sufficient to uphold his bypass | | I

The Commission has long held that an applicant;s arrest record, even in the absence Aof a -
conviction, is entitled to some weight byA the Appointing Authority, Thames v. B;)Smn Police
'Dep t, 17 MCSR 125, 127 (2004j; So{:zres v Brockton Police Dept., 14 ‘MCSR 168 (2001);
Brooks v. Boston Police Dep't, 12 MCSR 1.9-(1999);- Frangie v. Boston Police Dep’t, TMCSR
1252 (1994). |

As ﬁhe Commission noted in Ai.'zron.e Marz‘h‘éws . ‘C'.fty of Bosion, 22 MCSR 452 (2.009),
the City offered an adequate-explanatioz.l for Why an applicant’s crim51_1a1 record would affect his
ability 1o be an effective firefighter when it stated ‘tha;,tf “[M}tis the responéibili’ty of ﬁr@ﬁghters to
safeguard the public and _enforbe the ﬂe p‘re-vention and 'a;.:son. laws of the Commonwealth. They
may also cite individuals and initiate court dctidns_based on the state fire code and criminal
“violations related to fire and pubiic éafety laws. Fireﬁghte;s nﬁﬁst be honest, trustworthy, and

dépendablé for the effective discharge of duties in a public safety department and cannot be |
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- compromised. Having an exteosive criminal record may diminish the Appellarlt’s credibility
when he is needed to testtfy in eourt and his cri_m_inal behavior confllcts w1th intents and goals_ of '
a public safety depattmen e |

The Town had reasonable jastiﬁcatioo to bypass the Appellant based on his criminal
record,’ and specifically, his eonvietlon for assault and ba_ttery‘in 2009. |

The Appellant’s" driving record includes 11 or more citations, iricludlng four citations m
the previoos three ‘years for speeding in 2011, failure to report an aecident'irr 2010, a
surehargeable accident in 2009, and no inspection sticker in 2009.- |

. The Commission has held that a poor driving record provides a sufficient basis to bypass

an apphcant for the position of firefighter. Ovoian v, Town of Warerrown 20 MCSR 507 (2007)

The driving reeord that the Appellant provrded to the appomtmg authonty indicates that
his driver’s license was suspended on four occasions. (Ex. 7.) The Appellant insists that his
license was never suspended because he paid the fme for each citation -in a‘timely manner. In
. support of his contention-he submltted exhibit 16 that seems to 1nd1cate that the fines were palcl
Idid not therefore ﬁnd as fact that the Appellant S llcense was Suspended on four occasions.

I conclude that the Town had reasonable justification to bypass the Appellant based on
" his poor driving record, even without four license suspensions : ‘
Wlth respect to the fact that the Appellant was terrmnated from his _]Ob at Boston |
b- Gourmet Chefs, I conclude that the Appellant voiced his mtentlon to quit prior to bemg -
termmated. I conclude that the Town did not have reasonable Justlﬂcation to bypass the
Appellant based on this incident. |

| In order to prevall ina bypass case, the Appellant must demonstrate that the reasons

proffered by the Appomtmg Authonty were untrue, apply equally to the selected candidate and
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the_bypassed candidate, are éncapable of substantiation, or are a pretext for othér, impermissible-
reaspns. Borelli v. MBTA, 1 MCSR 6. The Appellant has not met this burden.
| With respect to the issuc of a cﬁmin_al record, two of the chosen Candidrates‘ had
convictions as a jﬁvenﬂe. The other two candidateé had no c‘;rimj_tml- I;GCOI‘C]._. Tl_ae Appeliant’s
crimjnalihistdry is worse than any of ;the chosen candidates and thus shows a reason to bypass
With respept to the issué of driving recérd,’-a}l of the chpsen cgndidatés }_1ad driving

mfractlons but only one chosen ca.ndldate : ,had a driving record as troublihg as the

Appella.nt’ * however, has no cnmmal record. The dnvmg records of these -
candidates are troublmg, but the Appellant ] drlvmg record plus his criminal blstory makes him
the worst candldate of the group, and thus Justlﬁes his bypass | |
| The Appellant argues that Deputj Chief M_agn has been myolved inan gpgoing dispute
with Framingham fir‘eﬁghter Louis Torres, who is the best fﬁpnd of the Appellant’s father. "fhe
. Appéllant did not ask.beputy Chief Mégri about this issue during cross exémi'nation, andthe
- Appellant admitted that he had no prpof that Deputy Chief Magri advised Chief Daugherty to
bypass the Appellént because of Magri’s dispute pvith Torres. I conclude that the Appellétnt he;s
no;t demonstrated that favoritism, bias or political considerations played any part in thg decision
of the Appointing Authority to bypass himffor original appoinﬁnent as a ﬁreﬁghtpr.
[ recommend that the Appellant’s appeal be dismiésed.
DIVISION OF ADMINISTRATIVE LAW APPEALS
Wsan G | \,L.Lp oeafy | |

Maria A. Imparato
Administrative Magistrate ‘ ~

Dated: FEB 13 203



