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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION
The Petitioner Patriots Environmental Corp., an asbestos and hazardous material removal contractor, filed this appeal challenging a $54,714.00 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner for allegedly committing asbestos and hazardous waste violations at four locations in the Commonwealth: (1) Auburn, (2) Lawrence, (3) Springfield, and (4) Worcester, Massachusetts.  In the Matter of Patriots Environmental Corp., OADR Docket No. 2011-016, Recommended Final Decision (November 27, 2012), 2012 MA ENV LEXIS 136, adopted as Final Decision (December 7, 2012), 2012 MA ENV LEXIS 134.  Following a one day Adjudicatory Hearing (“Hearing”) at which the Petitioner had a meaningful opportunity to contest the Department’s claims by presenting testimonial, documentary, and photographic evidence from four witnesses, and cross-examining the five Department personnel who had investigated and brought the Department’s claims forward, I issued a 48 page Recommended Final Decision (“RFD”) recommending that the Department’s Commissioner affirm the PAN.  Id.  The Commissioner accepted my recommendation and adopted my RFD in his Final Decision of December 7, 2012.  Id.  
The Petitioner presently requests that the Commissioner reconsider his Final Decision and vacate the PAN.  I recommend that the Commissioner deny the Petitioner’s request because the Petitioner has failed to demonstrate that any “finding fact or ruling of law on which [the Commissioner’s] final decision is based is clearly erroneous.”  See 310 CMR 1.01(14)(d) (governing Motions for Reconsideration of Final Decisions).  The Petitioner’s request should also be denied because the Petitioner has renewed matters that were adequately considered and rejected in the RFD and the Commissioner’s Final Decision.  Id.   

DISCUSSION

It is well settled that to succeed on its motion for reconsideration of the Commissioner’s Final Decision, the Petitioner has the heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010).  Specifically, the Petitioner must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, the Petitioner’s motion for reconsideration may be summarily denied if “[it] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments . . . .”  Id.  Moreover, “reconsideration [of the Final Decision is not] justified by the [Petitioner’s] disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9.  
Here, the Petitioner has not met its heavy burden in seeking reconsideration of the Commissioner’s Final Decision affirming the PAN.  As discussed in detail in the RFD, which the Commissioner adopted in his Final Decision, the Department proved by a preponderance of the evidence introduced at the Hearing: (1) that the Petitioner committed the asbestos and hazardous waste violations as alleged by the Department in the PAN; and (2) that the Department properly assessed the $54,714.00 penalty against the Petitioner for the violations pursuant to the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalties Regulations at 310 CMR 5.25.  RFD, 2012 MA ENV LEXIS 136, at 6-85.  As discussed below, in seeking reconsideration of the Commissioner’s Final Decision, the Petitioner has failed to demonstrate that any material finding of fact or ruling of law underlying the Final Decision is clearly erroneous.  The Petitioner has also re-stated arguments that it made at the Hearing that were correctly rejected in the RFD and the Commissioner’s Final Decision.  
A.
The Department Proved at the Hearing that the Petitioner Committed
Asbestos Violations at the Auburn Site.
The PAN cited the Petitioner for having improperly removed asbestos containing metal roof panels from a building at the Auburn Site in violation of the Asbestos Regulations.  RFD, 2012 MA ENV LEXIS 136, at 3, 15-27.  In seeking reconsideration of the Commissioner’s Final Decision, the Petitioner does not dispute that it removed that material.  See Petitioner’s Motion for Reconsideration, at pp. 2-5.  It nevertheless contends that it did not violate the Asbestos Regulations, because in its view, the asbestos in the metal roof panels was not friable and the 
panels were adequately wet during removal operations.  Id.  
The Petitioner’s contention repeats the conclusory claims that it asserted at the Hearing, which were effectively refuted by the significant testimonial, documentary, and photographic evidence that the Department’s witness, Donald Heeley (“Mr. Heeley”), presented at the Hearing.  2012 MA ENV LEXIS 136, at 3, 15-27.  Mr. Heeley has substantial regulatory and investigative experience in the asbestos area.  Department’s Pre-filed Direct Testimony of Donald Heeley (“Mr. Heeley’s PFT”), ¶¶ 1-8.  In addition to his nearly 30 years of experience with the Department, Mr. Heeley is certified by the Commonwealth’s Division of Occupational Safety (“DOS”) as an Asbestos Abatement Inspector and Supervisor-Foreman, and has conducted numerous investigations of asbestos removal violations during his tenure at the Department.  Id.         
  B.
The Department Proved at the Hearing that the Petitioner Committed
Asbestos Violations at the Lawrence Site.

The PAN cited the Petitioner for having improperly removed asbestos containing tile and linoleum flooring material from a building at the Lawrence Site in violation of the Asbestos Regulations.  RFD, 2012 MA ENV LEXIS 136, at 3, 36-41.  In seeking reconsideration of the Commissioner’s Final Decision, the Petitioner does not dispute that it removed that material.  See Petitioner’s Motion for Reconsideration, at pp. 2-5.  It nevertheless contends that it did not violate the Asbestos Regulations because in its view, the asbestos in the tile and linoleum was not friable, and the tile and linoleum was adequately wet during removal operations.  Id.  
The Petitioner’s contention again repeats the conclusory claims that it asserted at the Hearing, which were effectively refuted by the significant testimonial, documentary, and photographic evidence that the Department’s witness, James Jordan (“Mr. Jordan”), presented the Hearing.  2012 MA ENV LEXIS 136, at 3, 15-27.  Mr. Jordan has been employed by the Department for more than 35 years, and has substantial regulatory and investigative experience in the asbestos area.  Department’s Pre-filed Direct Testimony of James Jordan (“Mr. Jordan’s PFT”), pp. 1-4.          
C.
The Department Proved at the Hearing that the Petitioner Committed
Asbestos Violations at the Springfield Site.
The PAN cited the Petitioner for having improperly removed asbestos containing siding from a building at the Springfield Site in violation of the Asbestos Regulations.  RFD, 2012 MA ENV LEXIS 136, at 3, 41-55.  In seeking reconsideration of the Commissioner’s Final Decision, the Petitioner does not dispute the RFD’s and FD’s finding that the Petitioner improperly removed the asbestos containing siding at issue.  See Petitioner’s Motion for Reconsideration, at pp. 13-15.  The Petitioner only challenges the amount of the $19,050.00 penalty that the Department assessed against the Petitioner for its asbestos violations at the Springfield Site.  Id.  As discussed below, at pp. 7-9, the Petitioner’s contentions regarding the $19,050.00 penalty amount and the other penalty amounts that the Department assessed for the Petitioner’s other asbestos and hazardous waste violations are a re-argument of the Petitioner’s prior assertions at the Hearing, which were rejected in the RFD and FD.

D.
The Department Proved at the Hearing that the Petitioner Committed
Hazardous Waste Violations at the Auburn Site.
The PAN cited the Petitioner for having improperly handled hazardous wastes at the Auburn Site in violation of the HWMA Regulations.  RFD, 2012 MA ENV LEXIS 136, at 3, 61-70.  In seeking reconsideration of the Commissioner’s Final Decision, the Petitioner repeats the contention that it made at the Hearing that it was not the “generator” of hazardous wastes at the Auburn Site, and, thus, not liable for hazardous waste violations.  See Petitioner’s Motion for Reconsideration, at pp. 5-8.  The RFD and FD correctly rejected the Petitioner’s claim based upon, among other things, the Petitioner’s own records that were introduced in evidence at the Hearing: the hazardous waste manifests filed by the Petitioner or its employees noting that the Petitioner has acted as a generator of hazardous wastes at numerous locations, including the Auburn Site.  RFD, 2012 MA ENV LEXIS 136, at 3, 61-70.  
The Petitioner’s claims were also refuted by the significant testimonial, documentary, and photographic evidence that the Department’s witness, Jennifer Macionus (“Ms. Macionus”) presented at the Hearing.  Id.  Ms. Macionus has two decades of work experience with the Department, including substantial regulatory and investigative experience in the hazardous waste area.  Department’s Pre-filed Direct Testimony of Jennifer H. Macionus (“Ms. Macionus’ PFT”), pp. 1-4.  Her duties at the Department include serving as the technical lead for the Massachusetts Environmental Strike Force (“ESF”) in the Department’s Central Regional Office.  Id.  The ESF is an interagency unit comprised of Department scientists and engineers; environmental police officers from the Massachusetts Department of Fish & Game; State Police investigators; and staff members of Massachusetts Attorney General’s Office, who collectively investigate environmental violations.  http://www.mass.gov/dep/about/organization/aboutesf.htm.  

  E.
The Department Proved at the Hearing that the Petitioner Committed
Hazardous Waste Violations at the Worcester Site.
The PAN cited the Petitioner for having improperly transported or offered for transport waste oil or used fuel oil at its place of business in Worcester in violation of HWMA Regulations.  RFD, 2012 MA ENV LEXIS 136, at 3, 70-84.  In seeking reconsideration of the Commissioner’s Final Decision, the Petitioner repeats the contention that it made at the Hearing that it did not improperly transport or offer to transport those hazardous waste materials.  See Petitioner’s Motion for Reconsideration, at pp. 8-10.  The Petitioner made that contention through its two witnesses: (1) Ronald Bussiere, the Petitioner’s principal and President (“Mr. R. Bussiere”) and (2) his son, Steve Bussiere (“Mr. S. Bussiere”).  RFD, 2012 MA ENV LEXIS 136, at 3, 70-84.  

My findings in the RFD rejecting the Petitioner’s contention were supported by the requirements of the HWMA Regulations governing waste oil and used fuel that were discussed at length in the RFD, and the significant evidence of the Petitioner’s hazardous waste violations at the Worcester Site that Ms. Macionus presented at the Hearing.  RFD, 2012 MA ENV LEXIS 136, at 3, 55-60, 70-84.  The Petitioner has presented no argument or newly-discovered evidence that would cause me to re-visit these findings.  

F.
The Department Proved at the Hearing that It Properly Assessed 
the $54,714.00 Penalty Against the Petitioner for its Asbestos and Hazardous Waste Violations Pursuant to the Civil Administrative Penalties Act, G.L. 
c. 21A, § 16, and the Administrative Penalties Regulations at 310 CMR 5.25.   


Lastly, in seeking reconsideration of the Commissioner’s Final Decision, the Petitioner repeats the contention that it made at the Hearing that the Department failed to comply with the requirements of G.L. c. 21A, § 16 and 310 CMR 5.25 in assessing the $54,714.00 penalty against the Petitioner for its asbestos and hazardous waste violations.  See Petitioner’s Motion for Reconsideration, at pp. 10-15.  Specifically, the Petitioner re-asserts that the penalty assessment is invalid because, in its view, the Department should have issued four separate PANs, one each for the Auburn, Lawrence, Springfield, and Worcester Sites, instead of one PAN as the Department did here containing all of the violations for the Sites.  Id., at pp. 11-13.

The RFD and the FD correctly rejected the Petitioner’s contention because, contrary to the Petitioner’s assertions, the Department’s Enforcement Response Guidance Policy ENF-97.001 (“ERG”) does not bar the Department from consolidating into one PAN environmental violations that occurred at more than one location in the Commonwealth.  Moreover, at the Hearing, the Department’s principal witness on the penalty calculation issue, Gregory Levins (“Mr. Levins”), presented the following rational explanation for the Department’s decision in this case to consolidate into one PAN the Petitioner’s asbestos and hazardous waste violations from the four different locations:  “to conserve time and resources for both the Department and [Petitioner] and to avoid having three separate enforcement cases proceeding forward simultaneously [against the Petitioner].”  RFD, 2012 MA ENV LEXIS 136, at 3, 35-36.  He testified that “[t]he Deputy Regional Directors from the [Department’s] Central, Northeast[,] and Western Regio[nal] [Offices] made the decision to consolidate these [enforcement] matters and chose to have the Central Region[al] [Office] take the lead on the enforcement primarily because [the Petitioner] has its office [at the Worcester Site] and [the Central Regional Office] would be the most convenient location for an enforcement conference regarding all of the alleged violations.”  Id.  I accepted Mr. Levins’ testimony as credible because of his substantial training, regulatory, and investigative experience in the environmental enforcement area, including penalty assessments, during the course of his 30 year career with the Department.  Pre-filed Testimony of Gregory P. Levins (“Mr. Levins’ PFT”), ¶¶ 1-5.  
As previously noted in the RFD, Mr. Levins was responsible for finalizing the penalty assessments for each asbestos and hazardous waste violation listed in the PAN that was assessed against the Petitioner.  Id., ¶¶ 6-14, 15-365; RFD, 2012 MA ENV LEXIS 136, at 3, 32-36, 39-41, 52-55, 67-70, 79-84.  Mr. Levins finalized those assessments after consulting with the Department staff who investigated the violations, his superiors in the Department, and the Department’s legal counsel.  Id.  His detailed 237 pages of Pre-filed Testimony, as well as his Cross-Examination Testimony at the Hearing more than demonstrated that the Department properly assessed each of the penalties set forth in the PAN in accordance with the requirements of G.L. c. 21A, § 16 and 310 CMR 5.25.  Id.  This included the $19,050.00 penalty that the Department assessed against the Petitioner for its asbestos violations at the Springfield Site, which Mr. Levins assessed in consultation with Robert D. Shultz (“Mr. Shultz”), the Department’s investigator at the Site who testified at the Hearing and who has more than 20 years of regulatory and investigative experience in the asbestos area.  Department’s Pre-filed Direct Testimony of Robert D. Shultz (“Mr. Shultz’s PFT”), ¶¶ 1-4; RFD, 2012 MA ENV LEXIS 136, at 3, 52-55.  
Contrary to the Petitioner’s assertions at pp. 13-15 of its Motion for Reconsideration, the Petitioner’s asbestos violations at the Springfield Site were serious, warranting assessment of the $19,050.00 penalty amount.  RFD, 2012 MA ENV LEXIS 136, at 3, 52-55.  Mr. Shultz’s significant testimonial, documentary, and photographic evidence, which is set forth in detail in the RFD,
 amply demonstrated the violations were not only serious, but also willful within the meaning of G.L. c. 21A, § 16 and 310 CMR 5.14.  Id.         

CONCLUSION

Based on the foregoing discussion and review of the evidence, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration and affirming the Commissioner’s Final Decision of December 7, 2012 affirming the PAN.   
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
Date: __________
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Salvatore M. Giorlandino
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