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FACTS 

§  Paul Conway (“Conway”) was a City 
of Medford Firefighter who owned  
50% of a roofing and construction  
company with his wife’s cousin.   

§  In March 2000, he applied for accidental  
disability retirement due to a knee injury.   

§  Within the same month, Conway transferred 
his 50% ownership in the business to his wife.   

§  In 2001, the Medford Retirement Board (“MRB”)  
granted his accidental disability retirement.   
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FACTS (continued) 

§  In 2007, the roofing business  
dissolved contentiously and litigiously.   

§  In 2010, Conway’s  business partner contacted Fraud 
Unit and claimed Mrs. Conway did no work for the 
roofing company and the transfer of ownership was 
done to avoid § 91A’s earning limitation.   

§  PERAC determined excess earnings for years 2004 – 2007 
of $948,680.01 with a refund due of $154,237.44, the 
amount of the retirement allowance paid to Conway 
during this period. 
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REPORTED EARNINGS 
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Conway’s	
  reported	
  earnings	
   His	
  wife’s	
  reported	
  earnings	
  

2004	
  -­‐	
  $3,200	
  
2005	
  -­‐	
  $6,600	
  
2006	
  -­‐	
  $15,600	
  
2007	
  -­‐	
  $15,600	
  

2004	
  -­‐	
  $311,103	
  
2005	
  -­‐	
  $240,738	
  
2006	
  -­‐	
  $203,203	
  
2007	
  -­‐	
  $244,670	
  



MRB’s HEARING 

§  MRB held an extensive evidentiary hearing  
on February 9, 2011, with its counsel as the 
hearing officer and determined Conway had  
no excess earnings.   

§  PERAC rejected MRB’s decision and MRB appealed  
PERAC’s decision on this particular issue to the Division  
of Administrative Law Appeals (“DALA”).  PERAC won this 
appeal on all grounds.  

§  After losing its appeal, MRB removed itself from the case and 
Conway continued the appeal on the excess earnings issues. 
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MRB v. PERAC, CR-11-161 (DALA 2013) 
§  The Medford Retirement Board filed a motion for 

summary decision requesting that DALA determine that 
PERAC’s failure to file an appeal of MRB’s G.L. c. 32,  
§ 91A excess earnings determination makes the MRB’s 
decision final and binding on the parties.   

§  After MRB issued a decision finding that Paul Conway 
had no excess earnings pursuant to G.L. c. 32, § 91A, 
PERAC informed MRB that its determination was based 
upon an error of law and then directed MRB to adopt a 
decision consistent with the law and PERAC regulations.  
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MRB v. PERAC, CR-11-161 (DALA 2013) (cont’d) 

§  On September 27, 2013, DALA issued a decision denying 
MRB’s motion for summary judgment and found that 
PERAC is not required to file any appeal of MRB’s 
decision, as it has supervisory authority over local 
retirement boards.  DALA found PERAC’s supervisory 
authority to be “comprehensive and pervasive.”  
Further, DALA explained that PERAC’s authority to 
reverse a retirement board’s G.L. c. 32, § 91A excess 
earnings determination was specifically upheld by the 
Supreme Judicial Court in Boston Ret. Bd. v. CRAB, 803 
N.E.2d 325, 330-331 (Mass. 2004). 
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ANALYSIS 

§  On February 20, 2015, the DALA Magistrate determined 
that:  
•  Conway had a significant role that substantially contributed 

to the company’s profits;  
•  the wages he was paid did not reflect his business 

contributions;  
•  Mrs. Conway’s role was limited to minimal administrative 

errands; and  
•  her work did not substantially contribute to the company’s 

profits by looking at the “fair value” of labor rather than  
just the wages paid.   
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ANALYSIS (continued) 

§  DALA relied greatly on Conway’s sworn testimony during 
the business dissolution proceeding, where he 
described his extensive role in the business.  See 
Conway v. Swansburg and A.C.S. Roofing & Construction 
Co., Inc., No. 2008-00989 (Middlesex Super. Ct. (2008).   

§  DALA held that income from a spouse’s ownership in a 
business may be attributed to a retiree for purposes of 
calculating excess earnings under § 91A where the 
retiree’s labor, management, or supervision contributed 
to that income citing Steere v. Dukes County Ret. Bd. 
and PERAC, CR 09 312 (2010). 
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CONCLUSION 

§  Income from a spouse’s ownership in a business may be 
attributed to a retiree for purposes of calculating 
excess earnings under § 91A where the retiree’s labor, 
management, or supervision contributed to that 
income. 

§  As a result of this decision, PERAC correctly determined 
excess earnings for years 2004 – 2007 of $948,680.01 
with a repayment due of $154,237.44 that must be 
enforced by the MRB.   

§  Conway has appealed this case to CRAB.    
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