Re:

Turnpike @ Winona, LLC

Premise:
128 Newbury Street

City/Town:
Peabody, MA 01960

Heard:

October 21, 2009

DECISION


This is an appeal from the action of the Licensing Board of the City of Peabody in revoking
 the license of Turnpike @ Winona, LLC (“Turnpike” or “Licensee”) at 128 Newbury Street, Peabody, MA.

Facts

1.
On February 26, 2007, the Peabody Licensing Board (“the Local Board”) granted an application to transfer an annual, all alcoholic beverages license from John Duyen Huynh to Turnpike @ Winona, LLC for premises located at 128 Newbury Street, Peabody. Exhibit 2.  

2.
On July 16, 2007, the Alcoholic Beverages Control Commission (“Commission”) approved this application to transfer the license to Turnpike. Exhibit 2.  

3.
The Peabody City Council granted Turnpike a special permit dated June 21, 2007 which authorizes it to use its premises as “a sports bar with restaurant/billiard parlor and to serve alcoholic beverages for consumption on the premises.”  Exhibit 2.  

4. After the Commission approved the application, the Licensee did not utilize the license. Exhibit 3.

5. As a result, on February 25, 2008, the Local Board held a hearing to consider terminating Turnpike’s license for failure to conduct the licensed business.  Exhibit 3.  

5.
At this hearing, Mr. Marchese, represented to the Local Board that the Licensee would open on August 15, 2008.  The Local Board Chairman asked Mr. Marchese whether the Licensee would be in possession of the premises and conducting the licensed business by August 17, 2008.  Mr. Marchese replied “yes, definitely.”  Exhibit 3.  

6. During the hearing, the Local Board Chairman told Mr. Marchese that the Licensee must open and use the license in August 2008. Exhibit 3.

7. After this hearing and continuing into January of 2009, the Licensee did not use its license.  Exhibit 4.

8.
Thereafter, the Local Board convened another hearing on January 26, 2009 to reconsider terminating the license for non-use.  At the request of the licensee the hearing was continued to February 23, 2009.  Exhibit 4.

9.
At the February 2009 hearing, the Licensee through counsel requested that the Local Board grant it an additional 120 days from April 1, 2009 to July 30, 2009 to either transfer or use the license. Exhibit 4.

10. 
The Local Board voted unanimously to grant the Licensee’s request.  The Local Board gave the Licensee until July 30, 2009 to either transfer or use the license; thereafter the Local Board would take action to terminate the license for non-use.  Exhibit 4.   

11.
The licensee failed to either transfer or use the license by July 30, 2009.  Exhibit 5  

12.
As a result, the Local Board held a third hearing on September 14, 2009 regarding the Licensee’s non-use of the license and voted unanimously to terminate the license for non-use.  Exhibit 5.  

13.
The Licensee has not operated its premises since it was granted the license by the Local Board and approved by the Commission in July 2007, and stipulated that it was not operating the licensed business as of September 14, 2009 Exhibit 1.  

Issue


Whether the Local Board’s decision of September 14, 2009 to terminate the license for non-use under Massachusetts General Laws chapter 138, §77 was reasonable and should be approved by the Commission. 

Discussion


Once a local board has determined that a license holder risks cancellation of its license under M.G.L. c. 138, §77 as a result of non-use of the license, this Commission evaluates the amount of time the board has given the licensee to cure the non-use to ensure its reasonableness.   The Commission’s practice of granting a reasonable time to transfer a license is in step with the Board of Selectmen of Saugus v. Alcoholic Beverages Control Commission, 32 Mass. App. Ct. 915  (1992).  “Under the authority of M.G.L. c. 138, §77, this statute explicitly gives the Commission the authority to review the license cancellation by the Local Board.”  Id.  In Saugus, this Commission gave this Licensee six (6) months to transfer the license once he received notice of the risk of cancellation.  Id. 

It is this Commission’s practice to allow the licensee six (6) months from the date of the notice of the risk cancellation to cure the non-use by either operating its premises or filing the appropriate application to transfer the license.  Id.  The Commission’s sense of fairness is forward looking and the time within which the Licensee must act does not begin to run until the Licensee is first put on notice that there is a potential enforcement of Massachusetts General Laws chapter 138, §77.  In re:  Empresas Guanacas, Inc. dba Mango Grill Fine Latin Cuisine, (Watertown)(ABCC Decision dated March 13, 2009). “A Licensee cannot cease operations, sit silent and avoid contact with the Local Board without facing the real peril of the cancellation of its license.”  In re: Italian-American Restaurant, Inc. dba Italian American Restaurant, (Boston)(ABCC Decision dated July 2008).

In this case, the Local Board put the Licensee on notice at the hearing on January 26, 2009 that it had to use the license or it would be terminated.  The Local Board afforded the Licensee a six (6) month period of time that the Commission is persuaded is fair and reasonable.   At a minimum
, the Licensee had almost nine (9) months after it first attended a Local Board hearing in January 2009 in which the Licensee knew or should have known that its license was at risk of termination for non-use.  Further, at the February 2009 hearing the Licensee requested 120 days for it to eliminate the non-use and either operate or file the appropriate application to transfer the license.  Although the Local Board granted the Licensee’s request, it actually gave the Licensee an additional two (2) months until it convened its third (3) hearing on September 14, 2009 to utilize its license.  The Licensee did neither.  Under M.G.L. c. 138, §77 the Local Board gave the Licensee notice of the possibility of the cancellation of the license and a reasonable amount of time to cure its non-use, with the understanding that if it failed to so, the Local Board may terminate the license. 

Conclusion

The Alcoholic Beverages Control Commission APPROVES the action of the Peabody Local Board in terminating the license for non-use.
   

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner ______________________________________________

Robert Cronin, Commissioner _______________________________________________

Dated in Boston, Massachusetts this 14th day of May 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Peabody Licensing Board

John Keilty, Esq.

Brian Barrett, Esq. 

File

� Pursuant to M.G.L. c. 138, §77, the only authorized sanction for the failure to conduct the licensed business is cancellation of the license.  Compare M.G.L. c. 138, §64 (“[t]he licensing authorities after notice to the Licensee and reasonable opportunity for him to be heard by them, may modify, suspend, revoke or cancel his license upon satisfactory proof that he has violated or permitted a violation of any condition thereof, or any law of the commonwealth”).  While the actions of cancellation and revocation both operate to terminate a license, the difference between a cancellation and revocation of license is the statutory disqualification from holding a license that is expressly set in M.G.L. c. 138, §64 for revocation.  No such statutory disqualification from holding a license is expressly set in M.G.L. c. 138, §77 for cancellation.


� The evidence shows that the Local Board put the Licensee on notice that non-use of the license risked termination as far back as February 25, 2008.  Exhibit 3.  


�   If the Commission were to disapprove the action of the Local Board, this case presents an additional issue on the relief available.  No evidence was presented of any action taken by the Licensee to renew the license into calendar year 2010.  No evidence was presented that showed that the Licensee met the statutory pre-condition to renewal of a license imposed by M.G.L. c. 10, §74.


      Without renewal of the license into calendar year 2010, the license expired by operation of law.  M.G.L. c. 138, §23, ¶ 11  (“Every license and permit granted under the provisions of this chapter, unless otherwise provided in such provisions, shall expire on December thirty-first of the year of issue, subject, however, to revocation or cancellation within its term”).  Without an appeal from the Local Board’s failure to renew the license into calendar year 2010, the Commission is without authority to re-instate the license after the expiration of the license term.  See Board of Selectmen of Sudbury v. Alcoholic Beverages Control Commission, 25 Mass.App.Ct. 470, 519 N.E.2d 1365 (1988).  In re:  Italian-American Restaurant, Inc. dba Italian American Restaurant, (Boston)(ABCC Decision dated July 2008).     








PAGE  
2

