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Plaintiff Scott Petersen (“Petersen”) brought this action, pursuant to G. L. ¢.
30A, §14, to challenge the decision of the Civil Sexvice Commission. (“the

Commission”) dismissing his complaing against the Department of Correction
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E J@(“DO‘C l—f?}‘ allegedly bypassing him for a promotion. Following a hearing and
g '
,‘,_,,vxeweﬁ of‘ﬂ e record, Petersen’s motion for judgment on the pleadings is denied.
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¥ Peﬁftgf}:;ell is a correction officer employed by the DOC. On September 12,
1999, he was promoted to the rank of Correction Ofﬁcér I ("COII™). However, his
seniority date as a COII officer was pushed back to March 29 1998, after Pet‘ersen‘
c;stablished‘ ;hal the DOC bypassed him for }\.r(;mmi'(m \\'hc‘ﬁ it failed to interview
him for the COII position déjs'pi-té.hisf high score on phé CoI exéxhinaltio-n.

“On June 26 2005, the DOC-lilzidc pz‘nino’ﬁu}ﬁ (o Correction Offiecr 11 '
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appealed the DOC's decision, arguing that the DOC ought to have considered his
“time in grade” as beginning on March 29. 1998, instead of September 12,1999,
The Commission dismissed his appeal. In c;ioing so. the Commissioner ruled hat 1o
bvpass accurs when one candidate is chosen nver anather with the ::;:‘:19 rontoand
score. The Commissioner did not make a finding as to whether the DOC applied the

wrong start date for Petersen’s COII time in grade. This appeal followed.

DISCUSSION

A court may set aside an administrative agency's final decision only where the
court determines a petitioner's substantial rights have beén prejudiced because the
decision was based upon error of law, was unsupported by substantial evidence, or
was arbitrary or capricious or an abuse of discretion. G. L. c. 30A, § 14(7): Connolly
v. Suffolk County Sheriff's Dept., 62 Mass. App. Ct. 187, 192-193 (2004). The court
must defer to the fact-finding function of the administrative body where there is
substantial eviderice to Supp(ért its findings and-there is no ‘other errér of 'éaw}

- Wheclock College v, Massachisetts Conmm’'n. Against Dila'r_z’ﬂz.im{tiwz; 371 Mass. 130, 133
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Pursuant to the Civit Sepiee searate, GoLoes 310 the adminierrator "ehall make
and a‘nmr;d rules wi.wich shal! rc_?gi'xlatc 11.16 recttiim-u?n[, selection, training and '
emplovment of persons for cix;ii %er\*ic_e positions.. . .. Such rules shall includc
provisions for. . . [pjromotional appointments; on the basis of merit as determined by
examination, performance evaluation, seniority of service or any o_tl}er _comb'inétion of
factors which fairly test the applicant’s ability to pei'fm'n.x the duties of the position as -
determined by the adminisirator.” GoLoc 31 § 3te). The administrator must
maiﬁtain certified lists of candic%am:\‘ eligible for appoiniment or promotion. G. Loc
31, § 25. Candidates are ranked on this list according to their examination scores.

[d.

G. L. c. 31, §27 provides, "[i]f an appointing authority makes an original or

sromotiona! appointment from a cortificadion ol any qualified persorcother dran the

qualified person whose name appears highest, and the person whose name is highest
is willing 10 accept such appointment, the appointing authority shail immediately file
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and whose names appear higher on said cortitication.” PAROZ The Commis<an
has consistenthv applied this rule 1o dismiss appe s by persons who claimed oL

wWere pa'ssed over for appointment or promotion in !"a‘\'or of other c:'andici;uex with the
saix}e tank and score. Sée Ziclinski v. Citp rj}; Evercet, Human Resourees Du ., 20 NICSR
257 £2007); Kallas v. Franklin Sch. Dept., 1 1 MCSR 73 (1998); Frasano v. City of
Quincy, 17 MCSR 80 (2004},

There is no dispute that the persons promoted in Petérsen’s stead held the
same rank as him, and achieved the same score on the COII examination, The anly
issue Petersen has raised is whether the DOC used the wrong date to determine his
senjority for the purposes of breaking the tie between himseif and the other
candidates.

The Commuission failed to address this argument, but its consideration would

not have affected the outcome of the case.!

' The failure mav bc due to the confu«%hg manner inwhich Petersen asserted
his argament. [ty unclear whether he is alleeing that that'a byvpass veeurs
- whenever someone with less seniority and thie saine test score-is ptomoted farst
. -or whether his argument is hrruted to challengmg the DOC s use of time in -
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A76.(20061. S0 Tong as the quenay’s inperpretation of 1ts reguiations and statnrory
mimncne s raonal, wod adhered o consisientlv, it should be respecied.” Il Tere,
the DOC has o stated policy of using candidates’ "dme in grade” 1o break tes when,
multiple candidates have the same score on their examinations. [ris not
unreasonable 1o cbhs%%ier one’s actual time spent in a particular rank as an j ndicator
of merit for pf“nmotional purposes, and Petersen has not :ﬂicgtd that it was ;zpp}ic.d
inconsistentlv in this case. Therefore, the DOC did not violate Petersen’s rights
when it considered his “time in grade” rather than his Civil Service seniority date in
order to break the tie between him and other candidates with the same rank and
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For the foregoing reasons, the Plaintiffs Motion for Judgment on the Pleadings N
(DB,

is DENIED. The decision of the Civil Service Commission in this action is affirmed.
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S - : ~ Peter M.-Lguria\t/_ :
" Dated: January / A , 2009 " Justice 6f the Superior Court

grade rather than civil servic¢_sepiority date for the purpose of breaking ties.
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