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TO:
Commissioner Monica Bharel, MD, MPH and Members of the Public Health Council

FROM:
Lynn Squillace, Esq., MPH

Deputy General Counsel

DATE:

August 12, 2020
RE:

Request of the Public Health Council for Approval for Final Promulgation of Emergency Regulation 105 CMR 316.000, Use of Face Masks or Coverings in Response to the COVID-19 Pandemic

I.  Introduction

On March 10, 2020, Governor Baker issued a Declaration of a State of Emergency made pursuant to M.G.L. c. 639, sections 6, 7, 8, and 8A and Emergency Detrimental to the Public Health made pursuant to M.G.L. c. 17, §2A (“the Declarations”), due to the effects of COVID-19's extreme risk of person-to-person transmission throughout the United States and the Commonwealth which significantly affect the life and health of the people of the Commonwealth, as well as the economy, and because COVID-19 is a disaster that impacts the health, security, and safety of the public.  

Since the Declarations, both the Governor and Commissioner of Public Health have issued Orders to address the emergency in the Commonwealth due to the COVID-19 pandemic.  These Orders include COVID-19 Order No. 31 issued by the Governor, which requires any person over the age of two who is in a place open to the public in the Commonwealth, whether indoor or outdoor, and who is unable to or does not maintain a distance of approximately six feet from every other person to wear a face mask or covering.  The Order’s requirement exempts any person who is unable to wear a mask or face covering due to a medical condition or any other situation exempt from the requirement by Department of Public Health (“Department”, “DPH”) guidance issued May 1, 2020.
II.  Department of Public Health Regulatory Authority Related to COVID-19
M.G.L. c. 111, section 6 authorizes the Department of Public Health to establish rules and regulations for the control and prevention of diseases deemed dangerous to the public health as the Department of Public Health deems advisable for the protection of the public health.  Through its regulation 105 CMR 300.000, the Department of Public Health has deemed novel coronaviruses, which includes COVID-19, diseases dangerous to the public.  Therefore, existing state law and regulation authorize the Department of Public Health to establish rules and regulations necessary for the control and prevention of COVID-19. 

III.  Summary of the Emergency Regulation 
The emergency regulation adopted by the Council at its meeting on June 10, 2020contains the requirements of COVID-19 Order No. 31 and the Department of Public Health guidance issued May 1, 2020 pursuant to the Order in an effort to control and prevent the spread of COVID-19.  

The regulation requires face masks or coverings be worn at all times in public where a person cannot social distance, except in the following instances:

1. The person is a child under the age of two. (Note:  the regulation indicates use of face masks or coverings by children between the ages of two and five years is at the discretion of the child’s parent or guardian.)

2. The face mask or covering affects the person’s ability to breathe safely. 

3. The person has a disability that prevents them from wearing a face mask or covering. 

4. The person depends on supplemental oxygen to breathe. 

5. The person is engaged in outdoor exercise and is fully able to do so in a manner that complies with social distancing requirements. 

The regulation stipulates any person who is not required to wear a face mask or covering due to one of the exceptions noted above, a medical condition, or disability will not be required to verify the condition or that the exception applies.  The regulation also requires businesses allow entry to any individual not wearing a face mask or covering due to one of the noted exceptions, but does allow a business to deny entry to any person who refuses to wear a face mask or covering and who does not cite one of the noted exceptions. 

IV. Summary of Public Comments and Proposed Amendments
A summary of the themes for both comments in support and comments in opposition is provided below.   A chart summarizing all comments received accompanies this memo.  Upon review of the comments and in light of the continued public health concerns related to COVID-19, the Department does not recommend any substantive changes to the regulation; minor technical updates to the table of contents are included in the redlined regulation for consistency with the body of the regulation.  
Comments in Support:

Commenters supportive of requiring facemasks, and offered the following proposed changes: 
· Commenters requested an enforcement mechanism be included, similar to the current executive order. 

· DPH did not include an enforcement section as the authorizing statute does not provide for enforcement. 

· One commenter indicated the enforcement mechanism within the existing order does not allow municipalities to establish fines in a  responsive manner; however, DPH notes that the Governor's Order 31 provides a mechanism to establish fining outside of and not subject to the process for establishing fines set forth at MGL c. 40, s. 21D.
· Commenters requested the definition of face mask and coverings be updated so that there is some standard to ensure masks are breathable while also eliminating or reducing outward projection of droplets, and a standard for proper wearing of the mask or face covering.  

· Currently, there is DPH guidance on the proper use of facemasks that provides direction on their use and cleaning related to cloth masks.  The language of the regulation would allow for similar, instructive guidance.  

· Commenters requested the regulation require masks and face coverings in restaurants any time a patron is not seated at a table to re-emphasize this requirement for patrons.

· DPH has not included this language as it is a requirement of current restaurant reopening requirements. 

· Commenters request documentation that the individual has a medical exception from wearing a face mask or prohibiting entry.

· DPH has not included this suggestion to ensure individual’s personal health information remains private.  


Comments in Opposition:

Commenters opposed to requiring facemasks offered the reasons described below; however, given the continued public health concerns related to COVID-19 the Department is recommending required face masks or coverings indoors and when unable to social distance remain unchanged in the regulation.  

· Commenters felt there is inconclusive data pointing to the effectiveness of masks in preventing virus transmission and note the following:

· A May 2020 New England Journal of Medicine perspective piece stating that masks worn outside health care facilities offer little protection and that the chance of transmission from a passing interaction was minimal. 

· Masks have not been used in previous outbreaks of infectious disease and during H1N1
· Change in stance on the use of masks by both Dr Fauci and the CDC.

· Commenters state there is evidence that masks can cause harm/create health risks, including:

· Decreased oxygenation

· Increased carbon dioxide recirculation

· Increased stress/anxiety

· All of which decrease immune system function and increase susceptibility to infection

· Masks themselves creating risk of infection through trapping germs

· Commenters note increased hostility, harassment, and  bullying for not wearing a mask, even for legitimate health reasons, and feel that even when a mask isn’t worn for a health reason businesses still denying entry and/or harassing the individual.

· Commenters raised concerns around use of masks re-traumatizing victims of trauma. 

· Commenters concerned over children wearing masks all day with little study on their effects on children, including around development and cited socialization concerns, particularly for children with autism or who may rely on lip reading and other facial cues. 

· Commenters noted the regulation’s definition of face mask or covering does not include any standard for what a mask should be made of, and raised concerns over improper use of masks making the mandate ineffective.

· Commenters felt strongly that an individual’s health is the individual’s responsibility and not the government, and raised strong concerns over infringing on individual liberties. 

· Commenters requested masks be worn by those who are healthy while those who are immune compromised or have other health issues should wear a mask or stay at home. 

· Commenters raised concern that the regulation would be permanent with no end date included. 
V.  Requested Action  
It is respectfully requested that the Public Health Council vote to approve the emergency regulation, 105 CMR 316.000, for final promulgation, in compliance with the emergency regulation procedure as provided for in the state’s administrative procedure laws outlined in M.G.L. c. 30A.
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