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Legal Update

Actual Photograph Not Necessary to Prove Photographing Unsuspecting Nude Person
Commonwealth v. Cooper, Appeals Court 19-P-1806 (Oct 8, 2021)

Relevant Facts:
A student was in a private stall in a bathroom at UMass medical school with her shorts pulled down as she urinated.  While in this position, the student saw a man’s shoe at the bottom of the stall.  Upon looking up, she saw a part of a hand holding a cell phone camera aimed at her and heard a “nondistinct sound.  It could have been a camera, click.”  The victim screamed, “What are you doing?” as she quickly pulled up her shorts.  She then heard someone run out of the bathroom.  The victim pursued the suspect but ultimately lost sight of him.  She reported the incident to the police.  The defendant, an assistant professor at the school went to the police 13 minutes later and provided a statement.   Officers checked his phone at that time but did not find any pictures of the victim. 

The issue on appeal was whether the Commonwealth can sustain its burden without producing a photograph of the victim in a state of nudity or partial nudity.  The defendant argues that, at best, the Commonwealth can only prove an attempt.   

Discussion:
The defendant was charged with photographing a person who is nude or partially nude in violation of MGL c 272 §105(b) which states: 
"Whoever willfully photographs, videotapes or electronically surveils another person who is nude or partially nude, with the intent to secretly conduct or hide such activity, when the other person in such place and circumstance would have a reasonable expectation of privacy in not being so photographed, videotaped or electronically surveilled, and without that person's knowledge and consent, shall be punished…”

The court found that the statute does not require the Commonwealth to produce a photograph showing a nude or partially nude person in order to meet its burden.  The act that is prohibited by the statute is photographing a person who is nude or partially nude at the time the picture is taken, not photographing partial nudity itself.  The focus of the statute is the violation of the person’s privacy.  For these reasons, the charge can be proved circumstantially.
The circumstances in this case, in the light most favorable to the Commonwealth, was sufficient to mee the Commonwealth’s burden.  Specifically, the victim was in a private bathroom stall, was in a state of partial nudity, saw a camera aimed at her and heard a noise that she inferred was the camera taking a picture of her, and then the photographer ran from the bathroom.     The court found that the invasion of the victim’s privacy was accomplished when the defendant pointed the camera at her and snapped the photograph.  In addition, a jury could reasonably infer that the defendant ran away after being caught in the act and deleted the evidence. 

The conviction was upheld.

For specific guidance on the application of these cases or any law, please consult your supervisor or your department’s legal advisor or prosecutor. 


