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This is an appeal under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal of the appellee Commissioner of Revenue (“appellee” or “Commissioner”) to grant an abatement of sales taxes assessed against the appellant Pitney Bowes Management Services, Inc. (“PBMS” or “appellant”) under G.L. c. 64H for the quarterly periods spanning April 1, 1995 through March 31, 1998 (“the periods at issue”.)

Commissioner Gorton heard the appeal and was joined in the decision for the appellee by Chairman Hammond and Commissioners Scharaffa, Egan, and Rose.

These findings of fact and report are made pursuant to a request by the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.
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FINDINGS OF FACT AND REPORT

PBMS is a subsidiary of Pitney Bowes, Inc. and is headquartered in Stamford, Connecticut. PBMS offers its customers three “core service” products, which are provided on site at the customer’s business location:  mail support services, photocopying services, and facsimile support services. During the periods at issue, PBMS had two administrative reproductions centers in Massachusetts: one in Boston and the other in Woburn. These centers handled any overflow work from customer locations in Massachusetts. 

PBMS timely filed its Massachusetts Quarterly Sales and Use Tax Returns for the periods at issue. Following an audit of its sales and use tax liabilities, the Commissioner issued a Notice of Intention to Assess for the quarterly tax periods April 1, 1995 through March 31, 1998. The Notice of Intention to Assess was dated September 2, 2001. Pursuant to valid extensions of time, appellee assessed additional sales taxes for the periods at issue, by Notice dated October 10, 2001.

Appellant filed an application for abatement of the deficiency assessment on or about April 1, 2002. By Notice dated April 10, 2004, the Commissioner denied appellant’s abatement application. Appellant filed a Petition Under Formal Procedure dated June 9, 2004, commencing the instant appeal. On the basis of the foregoing facts, the Board found that it had jurisdiction to hear and decide this appeal. 


In 1991, PBMS began providing mail processing and photocopying services for Bank of Boston (“BKB”). In 1992, BKB issued a Request for Proposals for an outside contractor to provide mail processing and reprographic services at its headquarters located at 100 Federal Street in Boston and at its Columbia Park Operations Center at 2 Morrissey Boulevard in Dorchester. The Request for Proposals projected that BKB would require 1,100,000 black and white copies, 4,000 color copies, 80 “custom work” jobs, and 150,000 “list management … pieces” per month. PBMS was apparently the successful bidder: on August 12, 1992, PBMS and BKB entered into a “Mail and Reprographic Services Agreement.” The agreement was made “as of” April 1, 1992 and ran through March 31, 1995. The contract could be extended “by joint action of [PBMS] and [BKB] for such additional time period or periods” as might be agreed to. See Contract at ¶2. The Request for Proposals was incorporated into the contract by reference. 

The contract specifies that PBMS would provide the equivalent of 65 full-time personnel, to include 59 clerks, 4 supervisors, and 2 account managers, to work at BKB’s business sites. Contract at ¶1. Appellant’s Director of Operations for Boston testified that approximately 5.5 employees staffed the photocopying center, with the rest assigned to the mailroom.
 The contract set out PBMS’s charges, which were broken out in terms of the hourly billing rates applicable for each of the PBMS employees working at the BKB sites. Charges were not differentiated according to whether the staffers provided mail processing or reprographic services.

A document bearing the typed notation “Exhibit C to the Mail and Reprographic Services Agreement of 8-12-92 …” and included among the stipulated exhibits recited charges to BKB for “equipment maintenance” and “equipment”. While there is testimony that BKB provided equipment used in reprographic operations, the contract indicates that PMBS furnished equipment used in the provision of services, for which it charged BKB over and above the amount of the hourly billing charges for its employees working on site. BKB furnished office space, furniture, and certain office items, but it is not clear from the contract which party provided the paper, ink, and other supplies required for generating the substantial volume of photocopies. Contract at ¶12. PBMS was responsible for having its personnel wear uniforms “appropriate to the job,” which were required to be “freshly cleaned … daily.” Contract at ¶11.

During the relevant time period, BKB was one of PBMS’s largest customers. On March 6, 1995, before the March 31, 1995 contract end date, an official of BKB wrote to the President of PBMS to propose that the contract be extended through August 31, 1995, but only for the provision of reprographic services. According to the letter,
”this extension does not apply to the mail services or any other services except reprographic services. All other terms and conditions remain unchanged.” Appellant agreed to the terms of the proposed extension on April 10, 1995. (In the letter proposing the extension BKB referenced the contract as extended as Contract No. “92-682.”)
PBMS billed BKB on December 1, 1995 for “Services Rendered for: November-95.” Reference is made to contracts numbers “94-5400” and “92-682.” The largest item reflected on the PBMS invoice is a “services fee” in the amount of $173,715.69. No elaboration of the components of this charge is given. Other charges appear for items such as “Oversize Copy Service” in the amount of $152.00 and offsite copying service at $285.87. No consideration is separately stated for the transfer of tangible personal property under the contract, though the contract contemplated that PBMS would provide BKB with a substantial volume of photocopies, and the use of certain equipment.
The parties entered into a new and superseding contract effective March 1, 1996. In a curious twist, the new contract covered mailroom services only; photocopying services were not included. Notwithstanding differing indications of what services were included in the extended contract, the parties stipulated that, during the period at issue, PBMS “managed and staffed both Bank of Boston’s copy center and mailroom.” 

The sole issue presented on this appeal is whether the $173,715.69 charge reflected on the invoice for November, 1995 was subject to sales tax. If it was taxable, it was properly included in the calculation of the error factor used to compute the sales tax deficiency assessment at issue. If not subject to tax, the invoice should not have been used in calculating the error factor, and appellants are entitled to an abatement. 

PBMS was paid for its performance of the contract on the basis of charges for the time expended by its personnel sited at BKB doing mail processing and reprographic work. The billing rates included a mark-up over the actual costs PBMS incurred in performing the contract, which represented the profit from the arrangement. However, appellant did not seek to prove its respective costs in providing mail processing versus reprographic services. The record is bare of any detail of the costs PBMS incurred in performing its distinct contractual obligations to BKB.
On the basis of the foregoing, the Board found that PBMS was providing both mail processing and reprographic services during the time period reflected in the December 1, 1995 invoice. PBMS both furnished services and transferred tangible personal property under the contractual arrangement with BKB. With respect to reprographic services, the services were integrated with the transfer of tangible personal property. It was not possible for PBMS to provide reprographic services without supplying the photocopies. PBMS’s provision of services was further integrated with the transfer of equipment for which a specific charge was included in the contract.

The $173,715.69 charge reflected on the December 1, 1995 invoice constituted consideration for both the provision of services and the transfer of tangible personal property, viewed in light of the parties’ contractual agreement. No separate charge is stated for the transfer of tangible personal property. 
BKB’s purpose in contracting for on-site reprographic services was to obtain copies of its original documents. Copy Center work served to produce customized tangible personal property for transfer to BKB.

An extrapolation based solely on the allocation of the personnel for whose time PBMS charged BKB would suggest that approximately 8.5% of the total time charges corresponded to the provision of reprographic services, assuming personnel providing both types of services worked for the same number of hours
. The record does not permit a finding as to what portion of the overall cost to PBMS of performing the contract was represented by reprographic work as opposed to mail processing work. The Board does not find that the cost of furnishing tangible personal property represented an inconsequential portion of PBMS’s undifferentiated $173,715.69 charge for contract services reflected in the December 1, 1995 invoice.
 
Appellant failed to carry its burden of proof to establish that the invoiced charge represented a “personal service transaction … involv[ing] sales of [tangible personal property] as inconsequential elements for which no separate charges are made.” G.L. c. 64H, § 1(13)(c). Absent such proof, the invoiced transaction falls within the applicable definition of a sale at retail which is subject to sales tax. The invoice was deemed taxable for purposes of calculating the error factor used in arriving at the amount of the deficiency assessment at issue. The Board decided this case in favor of the appellee.
OPINION

The issue presented for determination is whether the “services fee” charge which appears on the December 1, 1995 invoice is subject to sales tax. If the invoiced transaction is subject to tax, then the amount of the charge was properly included in the calculation of the error factor used to arrive at the disputed assessment, and appellant’s abatement claim must fail.
Analysis begins with the sales tax statute. At G.L. c. 64H, § 1 (13), the term “sale at retail” is defined to mean “a sale of services or tangible personal property or both for any purpose other than resale in the regular course of business.” “Sale” is in turn defined as “any transfer of title or possession … of tangible personal property or the performance of services for a consideration, in any manner or by any means whatsoever.” G.L. c. 64H, § 1 (12). However, an exception from the definition of “sale at retail” is carved out for “professional, insurance, or personal service transactions which involve no sale [of tangible personal property] or which involve sales as inconsequential elements for which no separate charges are made … .” G.L. c. 64H, § 1 (13)(c). 
At the threshold, it is clear that the invoiced transaction involved the transfer of tangible personal property. The contract called for PMBS to prepare for and supply to BKB a substantial volume of black and white and color photocopies. There was also a transfer of equipment provided for in the contract. In addition, the consideration for the transfer of tangible personal property is not separately stated. Accordingly, to exclude the invoice from the scope of a taxable “sale at retail,” appellant must prove that the transfer of property was an “inconsequential element” of the exchange. See G.L. c. 64H, § 1 (13)(c).
The burden of proof rests squarely on appellant. Appellant’s burden encompasses proof of every fact necessary to establish that the invoiced transaction was not subject to sales tax. See generally Costello v. Commissioner of Revenue, 391 Mass. 567, 568-69 (1984). “As has been held, ‘[b]urdens of proof are meaningful elements of legal analysis, and occasionally, where the evidentiary record is wanting, the burden of proof will determine the outcome of [an action.]’” Horvitz v. Commissioner of Revenue, ATB Findings of Fact and Reports 2002-252, 255 (citation omitted.)
Two leading cases control the relevant legal analysis. In Houghton Mifflin Co. v. State Tax Commission, 373 Mass. 772 (1977), the Supreme Judicial Court held that a transaction involving both provision of services and transfer of property was subject to tax where the consideration for the property was not separately stated on the bill. At issue were typesetting services through which a compositor turned the manuscript of a book into “reproduction proofs” needed for the process of publishing. “The cost of reproduction proofs and other items of tangible personal property delivered to Houghton averages from 5 to 10% of the total price Houghton pays for composition.” Id. at 773-74.

The Court explained that “where the services and the property are inseparable, because of the integrated nature of the transaction, the character of the transaction must be analyzed to ascertain whether the buyer’s basic purpose was to acquire the property which was sold to it, or to obtain the services.” Id. at 774. The Court found that the taxpayer’s “basic purpose in contracting with compositors was to obtain the reproduction proofs.” Id. “Here, Houghton was seeking an end product conforming to its own specifications. To be sure, personal services are an important part of the process of preparing reproduction proofs. The cost of labor is often a major cost of producing an object for sale.” Id. at 775. 
The portion of the total price reflecting the cost of services “is not the significant factor … in determining whether the sale is an inconsequential element of a personal service transaction.” Id. The Court held that the “test is the object of the transaction”, viewed from the purchaser’s end of the deal. Id. Because Houghton needed the reproduction proofs to publish its books, and the services were of no independent value absent the transfer of property, the transfer of the tangible personal property was not inconsequential.

The Appeals Court in Information Services, Inc. v. Commissioner of Revenue, 48 Mass. App. Ct. 197, 198-99 (1999) held that application of the “basic purpose test” of Houghton required “[t]he predicate … that the services and the property be inseparable because of the integrated nature of the transaction.” The taxpayer in Information Services “operate[d] a business that converts customer records from paper into microfilm or microfiche and offers optional services to these customers such as alphabetizing documents, staple removal, and shredding.” 48 Mass. App. Ct. at 198. The Court found that in these circumstances the product and the services were separable. “The first [transaction] is a sale of tangible personal property: one person says to another, ‘Take this, make very small photographs of it on a thing called microfilm, and then give me the microfilm.’” Id. at 199. “The second [transaction] is a service which does not involve a sale of tangible personal property: one person says to another, ‘Take this and organize it for me.’ The service does not create the property in the latter circumstance. Microfilming can be done without alphabetizing or removing staples.”
Following the reasoning of Houghton Mifflin and Information Services, the Board first found that the reprographic services transactions were “integrated” exchanges of services and tangible personal property. In contrast to the facts in Information Services, the services of the PBMS personnel staffing the BKB copy center created the tangible personal property, the photocopies. Such services are analogous to the microfilming services involved in Information Services, which culminated in the transfer of the microfilm to the customer.

Given the integrated nature of the reprographic services transactions, the Houghton Mifflin “basic purpose test” applies. This test is determinate on the instant facts: clearly, BKB was interested in getting photocopies of its original documents, not having copy clerks go through the motions of operating copying machines. The services would be of no use to BKB absent the transfer of property, which was the end of the transaction expressly contemplated in the contract.
Relying on the ratio of mailroom staff to copy center staff, appellant argued that the 10-1 disproportion entailed that that part of the consideration representing payment for photocopying services was “inconsequential.” Appellant further argued that photocopies had a trifling market value because they were of no use to anyone but the customer.
Appellant’s argument misapprehends the applicable analysis in Houghton Mifflin. The relative portion of the contract price represented by the tangible personal property end of an integrated transaction is not dispositive. The transfer of property is not “inconsequential” when it is the property that the customer is contracting for. In Houghton Mifflin the reproduction proofs accounted for only 5-10% of the overall contract price, yet the full consideration was subject to sales tax. Moreover, the value of the product to the particular customer is what is relevant. Given that BKB “was seeking an end product conforming to its own specifications,” Houghton Mifflin, 373 Mass. at 775, it is immaterial whether the copies would have value to third parties.
Even if Houghton Mifflin turned on a comparison of costs attributable to property versus services in an integrated transaction, the Board found that appellant’s proof fell short. PBMS did not supply a complete picture of the costs entailed in contract performance. There are cost components that appellant failed to account for, such as the supplies needed to generate photocopies like paper and ink, and the uniforms needing to be cleaned daily for the use of its personnel. Moreover, PBMS did not provide a breakdown of costs involved in delivering mail processing services versus reprographic services, apart from a cursory description of its staffing ratios. Without a complete picture of the costs of providing the range of services and tangible personal property within the scope of the contract, it is not possible to make a numeric determination that any specific cost component is “inconsequential” as a percentage of the whole.
The contract called on PBMS to furnish two very different kinds of services to BKB, mail processing and photocopying. The invoice not only fails to separately state the consideration for the transfer of tangible personal property; it fails to differentiate the provision of mail processing and reprographic services. Nor is there specification of the consideration attributable to a transfer of equipment under the contract. The billed-for amount of $173,715.69 encompassed all these disparate elements without itemization of any.
 Had PBMS billed for mailroom services separately from the reprographic services, the consideration for the former would not have been swept into the overall total. Nevertheless, the evidence is clear that the receipt of photocopies in a substantial volume was an object of the contract; indeed this purpose seemed to be of particular importance to BKB in 1995 given the March 6, 1995 letter proposing an extension limited to reprographic services alone. Given the customer’s clear contractual intent to obtain photocopies, which are tangible personal property, it is not possible to conclude that the sale of property was an inconsequential element of the exchange.

Because PBMS’s contract performance integrated the provision of services and the transfer of property, and the property was clearly of consequence to BKB, the $173,715.69 charge constituted a sale at retail which was not excluded from the operation of the sales tax statute. See G.L. c. 64H, § 1 (13). The invoiced amount was accordingly subject to tax, and was properly included in the calculation of the error factor use to arrive at the disputed deficiency assessment. The Board decided this appeal for the appellee.





THE APPELLATE TAX BOARD
  By:____________________________________

  Thomas W. Hammond, Jr., Chairman
A true copy,

Attest:______________________________
  
      Assistant Clerk of the Board 
� We perceive no discrepancy between the contract and the Request for Proposals, which indicated that BKB was using 66 full-time employees to perform the requested services prior to entering into the contract with PBMS.


� The record does not permit an inference as to the actual number of hours billed for the services of the mail room staff as opposed to copy center staff, given uncertainty about how much overtime work may have been performed in the respective service areas. The exact ratio of mail processing to reprographic service charges reflected in the invoiced amount of $173,715.69 accordingly cannot be determined.


� Appellant did not attempt to prove that only 8.5% or some other fraction of the $173,715.69 charged for “services” on the invoice represented the cost of reprographic services, with the balance attributable to mail processing services, so that a lesser transaction amount should have been considered in arriving at the error factor. Appellant’s theory of the case took an “all or nothing” approach to the taxability of the charge at issue.


� The invoices presented in Information Services made it possible to extract the charge for services which were not integrated with the production of tangible personal property for transfer, from the consideration related to the sale of the microfiche. See 48 Mass. App. Ct. at 199-200. Given the state of the record, it is not possible here to separate the costs of mail processing from those attributable to reprographic services, although the former services might plausibly not have been taxable had the charges not been bundled together.
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