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REQUEST FOR DIRECT APPELLATE REVIEW 

Pursuant to Mass. R. App. P. 11, PLH LLC (“PLH”) 

respectfully requests the Supreme Judicial Court grant 

direct review of a final judgment of the Land Court 

(Piper, C.J.) entered in PLH LLC v. Town of Ware, 18 

MISC 000648 (January 21, 2022).  

This case involves the authority of municipalities 

to regulate solar energy systems under G. L. c. 40A, § 

3, ninth par. (“Section 3”).  This Court is currently 

considering the extent of municipal powers to regulate 

solar energy systems in Tracer Lane II Realty, LLC, v. 

City of Waltham, SJC-13195.  This case raises an 

important and related issue to those in Tracer Lane as 

the Commonwealth seeks to transition away from fossil 

fuel generation. The issue presented here has resulted 

in a split in the Land Court. 

Section 3 precludes zoning ordinances or by-laws 

that "prohibit or unreasonably regulate the installation 

of solar energy systems" (except to protect public 

health, safety or welfare).  The Town of Ware (“Ware” or 

the “Town”) has a detailed regulation of solar uses under 

the non-discretionary site plan process in its bylaws 

that applies to PLH’s proposed solar projects.  The 

bylaws also require a special permit but that special 
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permit is unnecessary because every legitimate concern 

is already covered in the Town’s comprehensive site plan 

review process.  The additional requirement of a special 

permit does not advance any legitimate municipal concern 

and only exists to allow the Town the ability to decide 

on whether to permit the use itself (i.e., prohibit it), 

which is incompatible with the Section 3 protection of 

solar uses.   The Land Court (Piper, C.J.) upheld the 

Ware special permit requirement, although the court 

(like the Town) was unable to articulate one item of 

municipal concern that is not already addressed by the 

comprehensive site plan bylaw.  There is a split in the 

Land Court.  In ASD Three Rivers MA Solar, LLC v. 

Planning Bd. of the Town of Wilbraham, 29 LCR 124, 141-

142 (Land Ct. 2021) (Rubin, J.), the court found the 

opposite from what the Land Court held here, i.e., such 

a special permit requirement violated Section 3. 

STATEMENT OF PRIOR PROCEEDINGS 

On December 5, 2018, PLH filed a complaint against 

the Town of Ware under M.G.L. ch. 240, sec. 14A, seeking 

to have the Town’s requirement for a special permit for 

PLH’s solar use declared invalid. On October 31, 2019, 

PLH filed a motion for summary judgment with respect to 

Count I of the complaint (which was the only count 
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remaining).  On December 12, 2019, the Court held a 

hearing on plaintiff’s motion for summary judgment as to 

Count I of the complaint, and denied plaintiff’s motion 

and granted summary judgment to the Town.  On May 19, 

2020, PLH filed a motion for reconsideration.  On June 

12, 2020, the Town filed its opposition. On January 21, 

2022, the Land Court (Piper, C.J.) denied PLH’s motion 

for reconsideration and entered final judgment. On 

January 24, 2022, PLH filed a notice of appeal.  On March 

25, 2022, the Land Court sent the Notice of Assembly of 

Record on Appeal to all counsel of record, which was 

received by PLH’s counsel on March 30, 2022.  On April 

13, 2022, the appeal was docketed with the Appeals Court 

as case 2022-P-0347. 

SHORT STATEMENT OF FACTS 

PLH has proposed two four-megawatt (“MW”) ground-

mounted solar energy systems—a Section 3 protected use—

on a 57-acre portion of a 140-acre parcel that it owns 

in the Rural Residential (“RR”) zone in the Town of Ware.  

For any ground-mounted solar energy system larger than 

100 kilowatts (“kWs”) located in RR zone, the Town’s 

bylaws require both a comprehensive site plan review and 

a special permit from the Ware Planning Board. 

Comprehensive site plan review is the only requirement 
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for such a solar use in the Town’s Highway Commercial 

(HC), Commercial Industrial (CI), and Industrial (I) 

districts, which are the only zones in which the Ware 

bylaw permits such a solar use “by-right”.  

Non-discretionary site plan review is governed by 

Ware bylaw sections 4.8.3 and 7.4.  A project needs to 

satisfy each element the conditions in section 4.8.3 and 

the second layer of conditions in 7.4.   Sections 4.8.3 

and 7.4 comprehensively address all legitimate municipal 

concerns with a ground-mounted solar energy use, 

including those that relate to health, safety and 

welfare. 

The first time the plaintiff applied for site plan 

approval and a special permit for its two projects, the 

planning board approved the site plan but denied the 

special permit, because the vote was 3 in favor and 1 

against, which failed the super-majority requirement for 

a discretionary special permit.   

Even though three members voted in favor of the 

proposal, the planning board, using its discretionary 

power under the special permit section of the bylaw 

(section 7.2.5), treated PLH’s proposal as a bill going 

through Congress—a Christmas tree to which members could 

attach their pet conditions like ornaments.  Thus, the 
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special permit the board voted on required the taking of 

20% of PLH’s Property (by requiring a conservation 

dedication wholly unrelated to the proposed use of the 

land) and the revocation of a subdivision that the Town 

previously approved for parcels that would have no solar 

sited on them.   PLH appealed the denial of the special 

permit and the case was remanded to the planning board 

by the Land Court.  On remand, under the watchful eye of 

the Land Court, the Town approved the special permit 

(and withdrew is conditions related to the conservation 

dedication and the subdivision), but the damage was 

already done. The Department of Energy Resources 

rejected the applications for contracts under its SMART 

solar program due to the lack of a special permit.  

Although PLH re-applied to the SMART program, the 

contracts it received were at a lower rate than they 

otherwise would have been. 

ISSUE PRESENTED 

 The question presented is the following: 

Is a special permit requirement for a section 3 
solar use valid when the special permit 
requirement adds no material gain for legitimate 
municipal concerns over and above what is already 
addressed in the bylaws’ comprehensive site plan 
review regulation? 
 
PLH respectfully argues that the answer is no.  This 
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issue was raised and preserved before the Land Court.    

BRIEF ARGUMENT 

I. A special permit requirement for a Section 3 solar 
use is invalid when the special permit requirement 
adds no material gain for legitimate municipal 
concerns over and above what is already addressed 
in the bylaws’ comprehensive site plan review 
regulation.  
 
G. L. c. 40A, § 3, ninth par., imposes two 

constraints on municipal land use regulation: 

1. A municipality may not prohibit the installation 

of solar energy systems (except to protect public 

health, safety or welfare), and 

2. A municipality may not unreasonably regulate the 

installation of solar energy systems (except to protect 

public health, safety or welfare). 

Section 3 generally known as the “Dover Amendment 

is intended to encourage ‘a degree of accommodation 

between the protected use … and matters of critical 

municipal concern.’” Trustees of Tufts College v. 

Medford, 415 Mass. 753, 760 (1993) (“Tufts”) (internal 

citations omitted) (emphasis added).   

The common theme in the Tufts and Rogers v. Town of 

Norfolk, 432 Mass. 374, 380 (2000) (“Rogers”) is that 

each specific aspect of a town’s regulation of a Section 

3 use must be related to a legitimate municipal concern 
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(other than allowing the use itself), its application 

must bear a rational relationship to the perceived 

concern, and it must appreciably advance that legitimate 

concern without imposing excessive cost sufficient to 

justify it.  The Town of Ware’s requirement for a special 

permit in some zones but not others adds no gain in terms 

of legitimate municipal concern on the current factual 

record because everything that is of legitimate 

municipal concern is already covered in the bylaws’ 

comprehensive site plan regulation. 

The factual record established that the Town has a 

detailed and comprehensive set of rules and regulations 

for ground-mounted solar uses in the site plan review 

section of its bylaws.  Through the uncontroverted 

testimony offered PLH, PLH established that:  

 the Town’s special permit requirement does not 

result in any material gain in terms of 

legitimate municipal concerns,   

 Ware’s special permit requirement adds 

unnecessary and unjustified additional cost 

and delay, which harms the public health, 

safety and welfare by increasing the cost of 

the solar use, and 

 All valid municipal concerns with PLH’s 
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proposed projects (including their operation 

and construction) are addressed in the Town’s 

comprehensive site plan review under bylaws 

sections 4.8.3 and 7.4.  

Tellingly, the Town did not offer any evidence 

showing any legitimate and permissible municipal concern 

that necessitates a discretionary special permit 

requirement for a Section 3 solar use on top of the 

Town’s already comprehensive non-discretionary site plan 

regulation.  The Land Court could not identify any 

either. 

a. Tufts.  

In Tufts, this Court invalidated a special permit 

requirement not only for the specific project in the 

case but all unspecified projects on the Tufts campus.  

Tufts at 765. In Tufts this Court stated that a “local 

zoning law that improperly restricts an educational use 

by invalid means, such as by special permit process, may 

be challenged as invalid in all circumstances.”  Id. at 

765.  That is what the Ware bylaw does.  The Tufts court 

also focused on the specific facts and noted that “[t]he 

central question is whether application of the 

requirements to a specific project in a particular 

setting furthers legitimate municipal concerns to a 
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sufficient extent” to justify it. Id. at 764.  That is 

a standard that is failed by the Ware special permit 

requirement. 

The undisputed facts showed that the requirement of 

a special permit adds nothing in terms of gain for the 

Town other than the discretion to deny the use itself, 

which the Town did the first time around, costing 

plaintiff hundreds of thousands of dollars at a minimum.    

The uncontroverted facts established that Ware bylaw 

sections 4.8.3 (dealing specifically with solar 

facilities) and 7.4 (dealing with site plan review) 

comprehensively address (in the non-discretionary site 

plan review context) any and all legitimate municipal 

concerns with the solar energy systems proposed by 

plaintiff.   The addition of a special permit requirement 

for plaintiff’s solar use adds nothing in terms of 

addressing legitimate municipal concerns.  The special 

permit adds only an excessive additional cost, 

unnecessary delay and the discretionary power to deny 

the use, as the Town did on the first go-around for 

plaintiff’s projects, thanks to the supermajority 

requirement of a special permit.   

b. Rogers. 

Rogers discussed two tests that the Ware bylaw 
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fails.  First, this Court stated that a provision 

regulating a Section 3 use must be “shown to be related 

to a legitimate municipal concern, and [that] its 

application bears a rational relationship to the 

perceived concern.” Rogers at 378.  Here, all the 

legitimate municipal concerns are addressed in Ware’s 

comprehensive non-discretionary site plan review.  Here, 

Ware did not, and could not, identify a single specific 

legitimate concern that was not addressed in the 

comprehensive solar specific bylaw provisions. Neither 

could the Land Court. Requiring a special permit on top 

of site plan review is not related to a legitimate 

municipal concern because the record evidence 

establishes that all legitimate concerns with larger 

solar energy systems are comprehensively addressed in 

site plan regulation.   

Second, the Town’s requirement of a special permit 

on top of site plan review violates the second Rogers 

rule that a requirement is invalid if it imposes an 

“[e]xcessive cost of compliance . . . without 

significant gain in terms of municipal concerns,” Rogers 

at 383-384 (emphasis added).  Here, all the legitimate 

municipal concerns are addressed in Ware’s comprehensive 

site plan review.  Requiring a special permit on top of 
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site plan review increases the cost of compliance 

significantly and imposes the costs of delaying the 

projects, as it did here, all without any gain in terms 

of legitimate municipal concerns.   

Tellingly, the Town did not offer any evidence to 

show any specific legitimate and permissible municipal 

concern (much less one that is significantly advanced) 

that necessitates a discretionary special permit 

requirement for a Section 3 solar use on top of the 

Town’s already comprehensive non-discretionary site plan 

regulation.   

Given the Town’s detailed regulation of solar uses 

under the non-discretionary site plan regulation of 

bylaws sections 4.8.3 and 7.4, the special permit is 

unnecessary, does not appreciably advance a legitimate 

municipal concern sufficient to justify it and only 

exists to allow the Town the ability to decide on whether 

to permit the use itself (i.e., prohibit it), which is 

incompatible with the Section 3 protection of the solar 

use.  Its sole “gain” is to provide the discretion to 

deny the use, which is a result forbidden by Section 3, 

which makes it a per se unreasonable regulation of the 

use itself.    
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The Land Court is split as to whether a municipality 

can layer a special permit on top of comprehensive site 

plan review criteria for solar facilities. In such a 

case, the special permit requirement only functions as 

a means to deny the use, which a municipality cannot do 

under Section 3.  In ASD Three Rivers MA Solar, LLC v. 

Planning Bd. of the Town of Wilbraham, 29 LCR 124, 141-

142 (Land Ct. 2021) (Rubin, J.), the court found (among 

a number of other defects) that a town bylaw which 

required a solar energy facility to satisfy the bylaw's 

generalized special permit standard violated Section 3 

where it already subjected such facilities to numerous 

solar-specific design standards and requirements. The 

court concluded that “the Solar Bylaw was intended to be 

a comprehensive provision governing all aspects of 

ground mounted solar energy systems,” and that 

“[c]onsideration of the special permit criteria after 

concluding the requirements of the Solar Bylaw were 

satisfied was particularly problematic because the 

special permit criteria overlap with the standards in 

the Solar Bylaw to considerable degree (for instance, as 

to dimensional requirements and screening).”  

In this case, however, the Land Court (Piper, C.J.) 

reached the opposite conclusion. 
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REASONS WHY DIRECT APPELLATE REVIEW IS APPROPRIATE 
 
The most recent warnings from the United Nations 

Intergovernmental Panel on Climate Change have 

underscored the dire situation we collectively face.1  

The State of Massachusetts has made it a priority to 

switch to clean energy generation as quickly as 

possible.  The deployment of solar energy in 

Massachusetts benefits the health of Massachusetts’ 

residents—cleaner air, less asthma, less toxic 

pollutants that rain down on Massachusetts residents 

from fossil fuel generation.   

This Court is currently considering the reach of 

Section 3 in Tracer Lane.  It would serve judicial 

efficiency for this Court to consider this case now, 

rather than after an Appeals Court decision that would 

find its way to this Court.  A decision from this Court 

is necessary in order to provide the clarity needed for 

the timely development of solar energy that is a top 

priority for the Commonwealth.  Whether Section 3 

permits municipalities to obstruct the development of 

solar energy systems through a special permit 

 
1 The full report is available at: 
https://www.ipcc.ch/report/ar6/wg1/downloads/report/IP
CC_AR6_WGI_Full_Report.pdf (last visited February 3, 
2022). 
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requirement is a question that this Court must 

ultimately answer.  

CONCLUSION 

For the reasons stated above, direct appellate 

review should be granted.   

Respectfully submitted, 
 

      /s/Thomas Melone 
     Thomas Melone, BBO No. 569232 

Allco Renewable Energy Limited 
157 Church St., 19th floor  
New Haven, CT 06510 
Thomas.Melone@AllcoUS.com 
212-681-1120 
Attorney for PLH LLC  

Date: April 15, 2022  
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CERTIFICATE OF COMPLIANCE 

Pursuant to Rule 11(b) of the  
Massachusetts Rules of Appellate Procedure 

 
 I, Thomas Melone, hereby certify that the foregoing 
application complies with the requirements of Mass. R. 
A. P. 20(a). 
 

I further certify that the foregoing application 
complies with the applicable length limitation in Mass. 
R. A. P. 11(b)(5) because it is produced in the 
monospaced font Courier New at size 12, and there are no 
more than 10, total non-excluded pages of argument. 
 

/s/Thomas Melone 
     Thomas Melone  

BBO No. 569232 
Allco Renewable Energy Limited 
157 Church St., 19th floor  
New Haven, CT 06510 
Thomas.Melone@AllcoUS.com 
212-681-1120 
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CERTIFICATE OF SERVICE 

 Pursuant to Mass.R.A.P. 13(d), I hereby certify, 

under the penalties of perjury, that on April 15, 2022, 

I have made service of this application upon the attorney 

of record for each party, or if the party has no attorney 

then I made service directly to the self-represented 

party, by email and by the Electronic Filing System on: 

John Davis 
Pierce Davis & Perritano LLP 
10 Post Office Square, Suite 1100N 
Boston, MA 02109 
617-350-0950 
jdavis@piercedavis.com 
  
 

/s/Thomas Melone 
     Thomas Melone  

BBO No. 569232 
Allco Renewable Energy Limited 

157 Church St., 19th floor  
New Haven, CT 06510 

Thomas.Melone@AllcoUS.com 
212-681-1120 
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