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QUESTIONS PRESENTED

The Contributory Retirement Appeal Board (CRAB)
is the agency charged with adjudicating disputes that
arise under the Commonwealth’s public employee
retirement statute and, accordingly, is the agency
with expertise in the interpretation and application
of that statute, G.L. c. 32 (Chapter 32). The
question presented in this appeal is:

Whether the Superior Court erred in vacating
CRAB’s decision that Chapter 32 requires a member of
the retirement system who previously served as a
permanent-intermittent police officer for the same
governmental unit, and was compensated for that
service, to remit make-up payments to the
Commonwealth’s contributory retirement fund in order
to obtain retirement credit for such service?

STATEMENT OF THE CASE

Nature of the Case

This is an appeal from the Superior Court’s
conclusion that CRAB incorrectly interpreted a
provision in Chapter 32 concerning a member’s right to
retirement credit for service provided prior to
membership in the system. CRAB asks this Court to

reverse the Superior Court’s substitution of its own



interpretation of that provision, and to affirm CRAB'’s
reasonable interpretation of the statute it is charged
with administering.

Prior Proceedings

On March 19, 2014, the Plymouth County Retirement
Board (“the Board”), wrote to Antonio Gomes (“Gomes”),
a member of the Plymouth County retirement system,
informing him that in order to receive retirement
credit for his prior service as a permanent-
intermittent police officer for the town of Plymouth,
it was necessary for him to remit make-up payments.
Gomes appealed the decision to the Division of
Administrative Law Appeals (DALA). RA. 33.

During the proceeding before DALA, the magistrate
joined the Public Employee Retirement Administration
Commission (PERAC), the state agency charged with
overseeing local retirement boards, as a necessary
party. RA. 24.

The DALA magistrate entered judgment in favor of
the Board’s decision. RA. 36, 47. The Board (which
changed its position and now argued that Chapter 32
did not require make-up payments) appealed to CRAR,

which affirmed the magistrate’s decision and held that



make-up payments were required under the statute.
RA. 49, 59;

The Board timely appealed CRAB’s decision to the
Superior Court under G.L. c. 30A, § 14. On June 27,
2018, following briefing and a hearing on the Board’s
motion for judgment on the pleadings, the court
entered judgment against CRAB and in favor of the
Board. RA. 6-7.

Statement of Facts

The individual at the center of this dispute over
the meaning of a statute is Antonio Gomes, a police
officer for the town of Plymouth. RA. 40. For Gomes,
and others similarly situated, the outcome of this
case will determine whether he will receive, at no
cost, five years of full-time retirement credit for
years he worked as a permanent-intermittent police
officer before becoming a member of the Plymouth
County retirement system.

Gomes worked for the town of Plymouth as a
permanent-intermittent police officer from June 21,
1987 to July 31, 1992. RA. 50. 1In each of the years
he was so employed, Gomes worked and was compensated.
RA. 50. Gomes was not, at that time, a member of the

Plymouth County retirement system. RA. 50.
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The town of Plymouth appointed Gomes to the
position of a full-time police officer on July 31,
1992. RA. 40. Gomes became a member of the Plymouth
County retirement system on October 4, 1992. RA. 50.

After becoming a member of the retirement system,
Gomes sought retirement credit for his prior service
as a permanent-intermittent police officer. RA. 41.
The Board had always interpreted Chapter 32 to require
an individual such as Gomes to “remit contributions
and interest to the System in order to receive credit
rendered as a reserve [or permanent-intermittent]
police officer.” RA. 33. Accordingly, on September
1, 1998, the Board sent a letter to Gomes in which it
informed him he would need to pay $5,266.35 to
purchase his prior creditable service. Gomes made the
payments over a two-year period. RA. 41.

In March of 2003, it became evident that PERAC
interpreted Chapter 32 differently from the Board.
Under PERAC’s interpretation, Gomes did not have to
pay for the prior creditable service. RA. 41. PERAC
therefore ordered the Board to refund Gomes the money
he had paid, with interest. The Board did so.

RA. 41.
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At the time PERAC issued its order to the Board,
CRAB had not yet opined on these differing
interpretations. However, CRAB finally did do so in
June of 2013, in the case MacAloney v. Worcester
Regional Ret. System, et. al., CR. 11-19 (CRAB June
21, 2013) (Add., p. 120); RA. 41.

In MacAloney, CRAB held that a member of a
retirement system who had previously served as a call-
firefighter (and by extension, a permanent-
intermittent police officer such as Gomes) must remit
make-up payments pursuant to § 4(2) (c¢c) of Chapter 32,
before receiving retirement credit for that pre-
membership service. (Add., p. 141) The MacAloney
decision superseded PERAC’s position that the statute
did not require make-up payments to receive credit for
such prior service. RA. 31, 42.

In light of MacAloney, and a PERAC memorandum
distributed to retirement boards notifying them of the
change, the Board wrote Gomes a letter in which it
stated that it “ha[d] no choice but to require police
officers and firefighters who originally paid for
service, and then were issued refunds at PERAC’s
direction, to remit those funds previously refunded,

together with buyback interest from June 21, 2013 [the

12



date CRAB decided MacAloney].” RA. 34. Gomes then
appealed under G.L. c. 32, § 16(4).

Statutory Background

1. The Commonwealth’s Contributory Retirement

System.

Under the Commonwealth’s contributory retirement
system for public employees, a municipality is
permitted to establish a contributory retirement
system for its employees, as are counties. G.L. c.
32, §§ 20(3), (4) (Add., p. 78, 80).! There are over a
hundred such contributory retirement systems in the
Commonwealth, and each system is governed by a
retirement board. Id. at § 20(1) (b). (Add., p. 77)
The retirement board must manage the retirement system
“in a manner consistent with applicable laws,” Ret.
Bd. of Stoneham v. Contributory Ret. Appeal Bd., 476
Mass. 130, 132 (2016), citing G.L. c. 32, § 20(4) (b),
(5) (b) . The contributory retirement system as a whole
is overseen by PERAC. Boston Ret. Bd. v. Contributory
Retirement Appeal Board, 441 Mass. 78, 84 (2004).

Public employees who are a member of a retirement

system are statutorily required to contribute a

1 CRAB has included all relevant sections of Chapter 32
in the Addendum to this brief.
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portion of their salary to the system. G.L. c. 32,

§§$ 22 (1) (a)-(f). (Add., p. 93-96) The public employer
also contributes into the retirement system on behalf
of its employees who are members. Id. at § 22(7) (c).
(Add., p. 105) The fiscal health of the wvarious
retirement systems depends upon these monetary
contributions. Id. at § 22; Rockett v. State Bd. of
Ret., 77 Mass. App. Ct. 434, 439-40 (2010) (describing
the contributory retirement system as a system
“maintained by deductions from the compensation paid
to its members”).

In exchange for their contributions, members of a
retirement system receive a retirement allowance based
upon the total years and months of “creditable
service” connected to their public employment. See
G.L. c. 32, S§§ 5(1)(a) & 10(1l); Jette v. Norfolk
County Ret. Bd., CR-14-720 (CRAB October 23, 2017)
("“The law is intended to provide retirement benefits
for public employees within the Commonwealth based on
their years of service, age, and compensation”)

(Add., p. 169).

This case requires the court to consider language

in Chapter 32 that governs “creditable service” that

may be available to a member of a retirement system
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for prior periods of service in the same governmental
body. More specifically, the language addresses
service provided as a non-fulltime or temporary
employee prior to becoming a member of the retirement
system, and the member’s payment obligations when
credit for such service is requested by a former
permanent-intermittent police officer. The applicable
language dates from 1945, as modified by two
amendments in 1964 and 1965. See St. 1945, c. 658;
St. 1964, c.125; st. 1965, c. 73. (Add., p. 114-117)
2. Retirement Credit for Part-Time,
Provisional, Temporary, Temporary

Provisional, Seasonal, or Intermittent
Employment or Service.

The Legislature delegated to local retirement
boards the exclusive authority to determine whether,
and under what conditions, “part-time, provisional,
temporary, temporary provisional, seasonal or
intermittent” employees may become members of the
retirement system.? G.L. c. 32, § 3(2)(d) (“the board

shall have and exercise full Jjurisdiction to

2 The exclusive authority is limited only to the extent
that “any person holding a position for which the
annual compensation is fixed in an amount of two
hundred dollars or less shall not be eligible for
membership except by vote of the board.” Id.,

§ 3(2)(d). (Add., p. 52)
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determine” eligibility for membership) (Add., p.52).
Depending in part on the circumstances of each case,
such employees have been variously referred to by the
courts as “non-fulltime employees,” Retirement Bd. of
Stoneham, 476 Mass. at 137, “non-permanent employees,”
Manning v. Contributory Ret. Appeal Bd., 29 Mass. App.
Ct. 253, 255 (1990), and “part-time” employees,
Gallagher v. Contributory Ret. Appeal Bd., 4 Mass.
App. Ct. 1, 7-8 (1976).3 CRAB will hereinafter refer
to the group as a whole as non-fulltime or temporary
employees.

After a board chooses to allow non-fulltime or
temporary employees membership (and establishes the
eligibility criteria), § 4(2) (b) of Chapter 32
provides a retirement board with considerable
discretion to determine the amount of credit a member
may receive for non-fulltime service. G.L. c. 32,

§ 4(2) (b) (providing boards with the authority to “fix

and determine how much service in any calendar year 1is

3 Other employees’ eligibility for membership is
dependent upon the satisfaction of statutory criteria.
Stoneham, 476 Mass. at 135-136 (noting membership
comes through statutory criteria or, for non-fulltime
members, “the action of a local retirement board”).

16



equivalent to a year of service”) (Add., p. 72-73).%
Section 4(2) (b) does not include any instructions with
respect to the members’ payment obligations. However,
there is no dispute that these temporary or non-
fulltime members must pay into the system to receive
credit for their service. See G.L. c. 32, § 22 (Add.,
p. 93); Rockett, 77 Mass. App. Ct. at 439-40.

A retirement board also has some discretion to
determine the amount of credit its members may receive
for prior (i.e., pre-membership) non-fulltime or
temporary service performed for the governmental unit.
Pursuant to § 4(2) (c):

In the case of any employee of any governmental

unit who is a member of the retirement system

pertaining thereto, the board may allow credit,
upon whatever proportionate basis it shall
determine . . . for any previous period of part-
time, provisional, temporary, temporary
provisional, seasonal or intermittent employment
or service

(Add., p. 74) Language delegating this discretion to

local boards is also found in the second sentence of §

4(2) (b), which reads, in relevant part:

4 The rules must be approved by PERAC, and, under

§ 4(1) (a), “in no event shall he be credited with more
than one year of creditable service for all such
membership service rendered during any one calendar
year.”

17



In all cases involving part-time, provisional,
temporary, temporary provisional, seasonal or
intermittent employment or service of any
employee in any governmental unit . . . the board
shall fix and determine the amount of creditable
prior service, if any, and the amount of credit
for membership servicel.]

(Emphasis added) (Add., p. 74). That said, the
Legislature did impose exceptions to this broad grant
of discretion.

The exceptions are set forth in two provisos in
§ 4(2) (b). First, with respect to seasonal employees,
a board is required to credit “as the equivalent of
one year of service, actual full-time service of not
less than seven months during any one calendar year.”
Id. at § 4(2) (b).

Second, and most relevant here, with respect to
reserve or permanent-intermittent police officers, and
permanent-intermittent and call fire-fighters who
later become permanent members of the fire department,
the board must, if it chooses to grant such persons
membership,

credit as full-time service not to exceed a

maximum of five years that period of time during

which a reserve or permanent-intermittent police

officer . . . was on his respective list and was
eligible for assignment to dutyl[.]

Id. Thus, for instance, a reserve or permanent-

intermittent police officer who was eligible for duty

18



for two years would receive full-time credit for those
two years. This is true even if the individual did
not perform any service. See id. (“and was eligible
for assignment to duty” (emphasis added)).?®
3. Paying for Retirement Credit for Previous
Periods of Part-time, Provisional,

Temporary, Temporary Provisional, Seasonal,
or Intermittent Employment or Service.

As explained above, a retirement board may grant
a member retirement credit for pre-membership service
(prior service) as a non-fulltime or temporary
employee for that governmental body. Section 4(2) (c)
governs members’ payment for credit for prior service.
It allows for credit for prior service

provided, that . . . he pays into the annuity

savings fund . . . make-up payments of an amount

equal to that which would have been withheld as

regular deductions from his regular compensation
together with buyback interest.

G.L. c. 32, § 4(2) (c) (emphasis added) (Add., p. 74).
In short, to receive credit for prior service, a

member must remit the amount she or he would have paid

> The Legislature’s 2009 amendment to G.L. c. 32,

§ 4(1) (o), could significantly limit the reach of this
five-year provision. See St. 2009, c. 21, § 25.

(Add., p. 44). While the issue is not presented in
this case, under the new § 4(1) (0), after 2009,
“creditable service” cannot include service where the
individual received compensation of less than $5,000
annually.

19



through withdrawals as a member, plus interest.
See, 1id.

SUMMARY OF THE ARGUMENT

CRAB’s application of the requirement in
§ 4(2) (c) that members pay for credit for pre-
membership service to Gomes’s application for five
years of creditable service is consistent with the
plain language of that section. CRAB’s interpretation
also recognizes that a statute should be construed as
a whole, so that it serves the Legislature’s intended
purpose. After considering the meaning of the section
of Chapter 32 most relevant to the question presented
-- namely, § 4(2) (c) -- CRAB considered other sections
of Chapter 32. Those sections establish that CRAB’s
reading of the statute is consistent with Chapter 32
as a whole, as well as the function of a contributory
retirement system more generally. It should therefore
be upheld as reasonable. Pp. 20-26.

The Superior Court’s reasoning should be rejected
because it fails to defer to CRAB’s reasonable
construction of the statute and, in so doing, ignores
the clear signal of legislative intent in § 4(2) (c).
The court incorrectly began its analysis with

§ 4(2) (b) and then refused to move beyond it. The
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court therefore missed the Legislature’s creation of a
payment obligation in the very next subsection.
Accordingly, the court’s interpretation does not serve
the intended purpose of the statute. Pp. 26-28.

The Superior Court also erred in its reading of
this Court’s decision in Lawrence Retirement Board v.
Contributory Retirement Appeal Board. In Lawrence,
this Court considered § 4(1) as a whole and held that
because the majority of subsections in § 4(1) did
contain a payment requirement, the absence of such a
requirement in § 4 (1) (b) indicated a legislative
intent not to create one. The Court noted that it
could not create a payment obligation the Legislature
clearly did not intend to create. But in this case,
the Superior Court failed to consider § 4(2) as a
whole — a section that does indeed impose a payment
requirement for non-fulltime or temporary employees.
Here, then, CRAB’s interpretation of § 4(2) is wholly
consistent with Lawrence, and it is the Superior Court
that deviated from the Legislature’s intent by
effectively creating a new exception in § 4(2) (c) not
present in the statute itself. Pp. 28-30.

And the Superior Court further erred in finding,

despite CRAB’s reasonable interpretation to the
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contrary, that permanent-intermittent police officers
do not fall within the scope of the payment provision
in § 4(2) (c). Indeed, the Superior Court’s reading of
the statute is itself unreasonable and contrary to
common sense, because the end-result is to leave
permanent-intermittent police officers with no clear
path to membership in the retirement system. And yet,
the Legislature clearly contemplated that such
membership would be possible. Pp. 31-34.

Nor is CRAB’s reasonable reading of the statute
undermined by a different CRAB decision relied on by
the Board below, Grimes v. Malden Retirement Board,
CR-15-5 (November 18, 2016). In Grimes, the Malden
Retirement Board did not compensate Grimes for the
time he served as a reserve police officer, and
therefore the Legislature’s formula in § 4(2) (¢) for
establishing the amount due for the purchase of prior
service resulted in free service for Grimes. But an
arguably inequitable result between Gomes and Grimes
does not establish an error in CRAB’s statutory
interpretation. The allowance of five years of
creditable service irrespective of how much service is
actually performed — as § 4(2) (b) indisputably

requires for reserve or permanent-intermittent police

22



officers, and permanent-intermittent and call fire-
fighters - will necessarily result in some inequity.
And, to the extent that inequity is furthered by the
payment formula, the remedy must be created by the
Legislature, not the courts. Pp. 34-36.

ARGUMENT
I. CRAB’s Interpretation of § 4(2) (c) is a

Reasonable Construction of a Statutory Provision

Concerning Retirement Credit and Payment for

Prior Non-Fulltime or Temporary Service.

The Plymouth County Retirement Board allows
members such as Gomes to be credited for previous
periods of non-fulltime or temporary employment.

RA. 33. Therefore, under § 4(2) (b), because Gomes’
prior service was as a permanent-intermittent police
officer, the Board must credit Gomes five years of
full-time service for the first five years he served
as a permanent-intermittent police officer for the
town of Plymouth. See G.L. c. 32, § 4(2) (b) (board
must “credit as full-time service not to exceed a
maximum of five years that period of time during which
a reserve or permanent-intermittent police officer
was on his respective list and was eligible for
assignment to duty”). The question here is whether,

as for other members obtaining credit for prior non-

fulltime or temporary service, § 4(2) (c) requires
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Gomes to first remit make-up payments “in the amount
of what would have been withheld as regular
deductions.”

The starting point for all questions of statutory
interpretation is the plain language of the statute,
considered in the context of the statutory scheme as
a whole. City of New Bedford v. Energy Facilities
Siting Council, 413 Mass. 482, 485 (1992) (“the
language of the statute [is] the principal source of
insight into Legislative purpose”) (internal
quotations and citations omitted); Ret. Bd. of
Stoneham, 476 Mass. at 135 (“Courts must look to the
statutory scheme as a whole”).

In this case, the plain language of § 4(2) (c),
and the statutory scheme that is Chapter 32, establish
that CRAB reasonably answered the question presented
in the affirmative, and the Board did not meet its
heavy burden to demonstrate the invalidity of CRAB’s
interpretation. Massachusetts Ass’n of Minority Law
Enforcement Officers v. Abban, 434 Mass. 256, 263-64
(2001) (in challenge to agency ruling, plaintiff “bore
the burden of demonstrating the invalidity of the
commission’s ruling”). See also Namay v. Contributory

Ret. Appeal Bd., 19 Mass. App. Ct. 456, 463 (1985) (in
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the area of retirement law “the need for judicial

deference is particularly true”); Rockett, 77 Mass.

App. Ct. at 437-38 (acknowledging complexity of

retirement law and “that CRAB has been charged with a

principal role in interpreting” Chapter 32).

A. Section 4(2) (c) of Chapter 32 Requires That

a Member Who, Prior to Becoming a Member,
Received Compensation While Performing Non-
Fulltime or Temporary Service, Must Remit
Make-Up Payments As a Condition of Obtaining
Retirement Credit.

The section of Chapter 32 that governs payment
obligations for retirement credit for prior non-
fulltime or temporary service for the same
governmental body is 4(2) (c¢c). Thus, the inquiry into
meaning begins there. Ret. Bd. of Stoneham, 476 Mass.
at 135. Section 4(2) (b), while relevant, performs a

different function - namely, it establishes how much

prior service a member may be entitled to receive.®

6 It is possible to read certain ambiguous language
within § 4(2) (c) as suggesting that the scope of
“previous period” of service is limited to service
performed prior to January 1, 1946, and, similarly, to
read the second sentence of § 4(2) (b) as suggesting
that it is limited to “prior service” and “membership
service” pre-dating January 1, 1946. See e.qg., G.L.
c. 32, § 4(2) (c) (“under the provisions of the law or
under the board's rules and regulations in effect
during such previous period before eligibility for
membership, established either by law or board ruling
in effect prior to January first, nineteen hundred and
forty-six, for which such service credit was given
(footnote continued)
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In § 4(2) (c) the Legislature provided boards with
discretion to grant credit for prior service, but
imposed a financial condition. A member must pay
“into the annuity savings fund” the amount that “would
have been withheld as regular deductions” during his
prior period of service. G.L. c. 32, § 4(2) (c).

Thus, from the plain language of the statute, because
the Board chose to provide Gomes with credit for his
prior service, Gomes must pay for the credit
consistent with the terms of § 4(2) (c).

Other statutory provisions in Chapter 32 support
CRAB’s interpretation. Leary v. Contributory Ret.
Appeal Bd., 421 Mass. 344, 347 (1995) (quoting

Holbrook v. Holbrook, 1 Pick. 248, 250 (1823)) (when

(footnote continued)

upon attaining membership”). CRAB has not so read
these provisions, and to so read them would render the
usefulness of the section nearly extinct. It is well-
settled that “[w]lhere the draftsmanship of a statute
is faulty or lacks precision, it is [the court’s] duty
to give the statute a reasonable construction.”

School Comm. of Greenfield v. Greenfield Ed. Ass'n,
385 Mass. 70, 79-80 (1982). Here, it would be
unreasonable to apply the terms of the subsection to
such a limited population of individuals. This is
particularly true given that the Legislature has
repeatedly amended the two sections, which indicates
that it also views the subsections as forward-looking
components of the retirement system. See e.g., St.
1964, c.125 (Add., p. 114); st. 1965, c. 73 (Add.,

p. 116); St. 1988, c. 172 (Add., p. 118).
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interpreting a statute “it is proper, no doubt, to
look into the other parts of the statute”).

To begin with, the Legislature’s decision to
require payment for such credit in § 4(2) (c) accords
with the fact that the statute does typically require
most members to pay for credit for non-membership
service. Under § 4(1l) of Chapter 32 there are an
abundance of opportunities for a member to obtain
credit for non-membership service. See, e.g., G.L. cC.
32, § 4(1) (b)-(n), (p)-(s).’” In the majority of
situations where the Legislature granted credit, the
Legislature required members to pay for the credit.
See, Lawrence Ret. Bd. v. Contributory Ret. Appeal
Bd., 87 Mass. App. Ct. 1124 (2015) (unpublished
decision) (noting thirty-two sections and subsections
in the retirement law explicitly requiring payment for
creditable service, and approximately nine sections
that do not) (Add., p. 42). However, in § 4(1l) the
Legislature did not adopt -- as it did in § 4(2) -- a

uniform formula for determining the cost of the

7 Section 4 (1) contains other provisions as well,
including the general rule that “[a]lny member in
service shall . . . be credited with all service
rendered by him as an employee in any governmental
unit after becoming a member of the system pertaining
thereto.” G.L. c. 32, § 4(1) (a). (Add., p. 63)
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creditable service. Compare G.L. c. 32 §S 4(1) (g %),
(L *»), (a), (s), with id. §S§ 4(1) (h), (h *3), (1 %),
(n), (p). (Add., p. 63-71)

Similarly, § 3 of Chapter 32 includes other
categories of non-membership creditable service, and
the Legislature also consistently required the member
to pay for the credit. See, e.g., G.L. c. 32, § 3(3)
(make-up payments for late entry into membership);

§ 3(5) (requiring payment for credit for intra-state
service where no system existed); § 3(6) (make-up
payments for reinstatement or re-entry into active
service); § 3(8) (make-up payments by member who
withdrew contributions after separation from service
and is reestablishing membership) . (Add., pp. 55-61)

These provisions requiring payment for credit
are, moreover, not surprising in light of the
statutory scheme as a whole. Chapter 32 is, after
all, a “contributory” retirement system, which
necessarily requires contributions for the system to
remain solvent. See Rockett, 77 Mass. App. Ct. at
439-40. This is not to say that the Legislature
cannot exempt certain members from paying for credit -
but such is certainly not the case here, where

§ 4(2) (c) expressly requires payment for credit for

28



past non-membership service by non-fulltime and
temporary service.

In sum, § 4(2) (c) by its plain terms creates a
general rule that credit for prior service may be
granted only if the member remits make-up payments in
the amount that would have been withheld had the
person been a member at the time of the service.
Accordingly, CRAB’s interpretation of the statute was
eminently reasonable. See Saving clauses, exceptions,
provisos, 1A Sutherland Statutory Construction § 20:22
(7th ed.) (noting that when “a statute announces a
general rule and makes no exception to that rule, a
court is ordinarily not authorized to create an
exception or add a qualifying provision not intended
by the lawmakers”).

B. The Superior Court’s Disregard of § 4(2) (c)

and Exclusive Focus on § 4(2) (b) Contravenes
the General Rule that a Statute Should be

Construed as a Whole to Produce an Internal
Consistency.

Neither the Superior Court -- nor the Board --
offer alternative arguments that could support the
conclusion that CRAB’s interpretation of the statute
is unreasonable. Boston Ret. Bd., 441 Mass. at 82.

(where CRAB’s statutory interpretation is reasonable,
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the court should not supplant it with its own
judgment) .

The error in the court’s alternative
interpretation flows from its complete disregard of
all of § 4(2) (c). In the court’s view, because
§ 4(2) (b) directs retirement boards who choose to
provide credit for non-fulltime or temporary prior
service to provide police officers such as Gomes with
full-time credit, for a maximum of five years, for any
period of time he was on a list and eligible for
assignment to duty, and because § 4(2) (b) itself does
not contain a payment requirement, the credit is
therefore free. RA. 15. Thus, the court concluded,
there was “no need to refer to § 4(2) (c)” at all.

RA. 16. As explained below, this is not a reasonable
construction of the statute.
1. The Superior Court’s Analysis

Contravenes Basic Principles of
Statutory Construction.

The court’s reasoning violates the cardinal rule
that, when construing a statute, the statute must be
read as a whole “to produce an internal consistency.”
Telesetsky v. Wight, 395 Mass. 868, 873 (1985). To
stop reading at the end of § 4(2) (b) is illogical,

because the very next subsection answers the question
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presented. The Legislature could not reasonably have
adopted the payment obligation included in § 4(2) (c)
for some purpose other than to specify the formula for
calculating the cost of prior creditable non-fulltime
or temporary service referenced in § 4(2) (b).

The court’s construction violates another rule as
well because the interpretation necessarily means
that, although the Legislature did not expressly say
so, 1its intent in § 4(2) (b) was to exempt reserve and
permanent-intermittent police officers from the
payment requirement found in § 4(2) (c¢). But a court
must not “read into the statute a provision which the
Legislature did not see fit to put there, nor add
words that the Legislature had an option to, but chose
not to include.” Commissioner of Correction V.
Superior Court Dep't of Trial Court For Cty. of
Worcester, 446 Mass. 123, 126 (20006).

2. Neither § 4 (1) (b) nor this Court’s
Lawrence Decision Supplies a Persuasive
Reason for Ignoring the Clear Mandate
of § 4(2) (c).

The Superior Court’s reliance on the decision
Lawrence Ret. Bd., 87 Mass. App. Ct. at 1124, and
G. L. c. 32, § 4(1) (b), to support its faulty analysis

of the plain language of the statute is misplaced.

RA. 14. 1In Lawrence, the Appeals Court concluded that
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the absence of a payment requirement in § 4 (1) (b), and
the nonexistence of any payment requirement elsewhere,
necessitated a finding that the member seeking credit
for non-membership service did not need to pay for the
retirement credit. (Add., p. 42-43) Seizing on this
reasoning, but without considering the structural
differences between § 4(1) and § 4(2), the Superior
Court below found the same must be true with respect
to a permanent-intermittent police officer’s right to
prior creditable service. RA. 16. (“Similarly here,

§ 4(2) (b) allows credit for Gomes’ prior service
without requiring payment”). To the contrary,
Lawrence actually supports CRAB’s interpretation of
the statute.

The differences between the respective statutory
sections are significant. In Lawrence, the court came
to its conclusion only after noting that, in the many
subsections that comprise § 4(1), the Legislature had
generally expressly required payment, but failed to do
so in subsection (b). 87 Mass. App. Ct. at 1124.
(Add., p. 42-43) The court then turned to the
established rule of statutory interpretation that,
“where the Legislature has employed specific language

in one paragraph, but not in another, the language
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should not be implied where it is not present.”
Beeler v. Downey, 387 Mass. 609, 616 (1982); see
Lawrence, 87 Mass. App. Ct. at 1124 (Add., p. 42-43).
Accordingly, the Appeals Court properly found that
credit received pursuant to § 4 (1) (b) required no
contribution from the member.

CRAB’s interpretation is not inconsistent with
the reasoning in Lawrence, because CRAB does not infer
a payment requirement for Gomes’s prior creditable
service “where it is not present.” To the contrary,
the payment requirement is present in § 4(2) (c): the
statutory sub-subsection immediately following the
sub-subsection granting members the ability to get
these five years of credit for their prior non-
fulltime or temporary service. Notably, the payment
requirement for non-fulltime and temporary employees’
during membership service - i.e., payment for credit
such non-fulltime or temporary employees receive for
service performed while they are members - is also not
found in § 4(2) (b) but instead is present elsewhere in
Chapter 32. See G.L. c. 32, § 22.

Oddly, then, as noted supra at p. 27-28, it is in
fact the Superior Court that implied language where it

is not present. The Superior Court exempted the
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police officers and firefighters referenced in

S§ 4(2) (b) from the dictates of § 4(2) (¢). This court

should decline to follow suit.

3. The Superior Court Erred in Concluding

that Reserve and Permanent-Intermittent
Police Officers are Not “Part-time,
Provisional, Temporary, Temporary
Provisional, Seasonal or Intermittent”
Employees Within the Meaning of
§ 4(2) (c).

In addition to its misplaced reliance upon
Lawrence and § 4(1) (b), the Superior Court also erred
when it concluded that reserve and permanent-
intermittent police officers are not among the non-
fulltime or temporary employees referenced in
§ 4(2) (c). See RA. 17 (noting that § 4(2) (b) is “the
only section that specifically addresses permanent-
intermittent police officers”). Excluding reserve and
permanent-intermittent police officers from the list
of employees listed in § 4(2) (c) is inconsistent with
case law construing the same phrase and violates
several rules of statutory interpretation.

First, the plain meaning of “part-time,
provisional, temporary, temporary provisional,
seasonal or intermittent” employees would include a

reserve or permanent-intermittent police officer.

Matter of E.C., 479 Mass. 113, 118 (2018) (“If the
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words used are not otherwise defined in the statute,
we afford them their plain and ordinary meaning”). An
intermittent employee is no less “intermittent” simply
because he is permanently intermittent. The operative
word, to determine whether someone constitutes a non-
fulltime employee is “intermittent,” not the
permanency of the intermittent position.

Similarly, the ordinary meaning of “reserve”
suggests the position is part-time, intermittent,
provisional, or temporary, depending upon whether the
reserve officer actually performed services at any
point, or remained only at-call. See, Oxford English
Dictionary: A New English Dictionary, 1970 (defining
“Reserve” as “to keep for future use or enjoyment” or
“to refrain from using or enjoying at once”;
“Intermittent” as that which “intermits or ceases for
a time; coming at intervals”; and “Provisional” as
“0f, belonging to, or of the nature of temporary
provision or arrangement”). (Add., p. 172-178) Not
surprisingly then, at least one court has already
referred to the first-responders referenced in §

4(2) (b) as “part-time” employees. Gallagher, 4 Mass.

App. Ct. at 9.
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Second, the Superior Court’s reading would lead
to absurd results. It is well established that where
words “are used in one part of a statute in a definite
sense, they should be given the same meaning in
another part of the statute.” Hallett v. Contributory
Ret. Appeal Bd., 431 Mass. 66, 69 (2000). Applying
this rule, the Superior Court’s reading of the statute
would create a category of employees —-- reserve and
permanent-intermittent police officers, and permanent-
intermittent and call firefighters -- with no clear
path to membership in the Commonwealth’s contributory
retirement system.

As explained above, § 3(2) (d) of Chapter 32
provides the boards with exclusive jurisdiction to
determine eligibility for part-time, provisional,
temporary, temporary provisional, seasonal or
intermittent employees to join that retirement system.
See, supra at pp. 12-13. The only other clear path to
membership, then, is as a “regularly employed”
individual under G.L. c. 32, § 3(i). And “‘regularly
employed’ according to its usual meaning refers to
continuous employment as distinguished from sporadic,

intermittent, or temporary employment.” Retirement
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Bd. of Concord v. Colleran, 34 Mass. App. Ct. 486, 489
(1993) .

It would be nonsensical for the Legislature to
expressly create certain rights to creditable service
for the police officers and firefighters referenced in
§ 4(2) (b), only to deprive them of any clear path to
eligibility for membership in that retirement system
on the same basis as other part-time employees. Where
the agency “charged with a principal role in
interpreting G.L. c. 32,” offers an alternative, far
more reasonable reading, it must be adopted. Rockett,

77 Mass. App. Ct. at 437-38.

II. CRAB’'s Grimes Decision Does Not Contradict or
Otherwise Undermine the Validity of CRAB'’s
Interpretation of § 4(2).

In litigating this case before the Superior
Court, the Board devoted considerable attention to
CRAB’s decision in Grimes v. Malden Retirement Bd.,
et. al., CR-15-5 (Add., p. 144) While the Superior
Court did not accept the Board’s invitation to opine
on the case, the Board’s argument warrants a brief
response to explain why Grimes is not inconsistent
with the decision at issue here.

Grimes 1s a case where the very same payment

formula that applies here results in a payment of
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“zero” for the affected member to receive credit for
his past service. George Grimes served as a reserve
police officer for the Malden Police Department for
one year and one month before being appointed to the
Department as a full-time employee. (Add., p. 14606)
Accordingly, § 4(2) (b) required the Malden Retirement
Board to credit him with one year, one month of full-
time service. Unlike Gomes, however, Grimes had never
performed any actual service for the Department and
the City of Malden did not compensate him. (Add., p.
146) As a result, the Legislature’s formula in §
4(2) (c) to determine the sum that must be paid for
prior creditable service (i.e., “an amount equal to
that which would have been withheld as regqular
deductions from his regular compensation”), resulted
in no payment obligation. (Add., p. 152)

Contrary to the Board’s suggestion below, the
disparity between Grimes’ “free” credit and Gomes’
requirement to pay does not render CRAB’s
interpretation erroneous. Rather, the outcomes simply
represent the application of the same formula to a
different set of facts. The result requires each man
to pay a percentage of whatever income he earned while

serving in his role.
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Moreover, the Legislature’s policy decision to
provide a full year’s credit, regardless of actual
hours worked, necessarily results in some inequities.
For instance, a reserve officer who works frequently
for five years will receive the same amount of
creditable time as a reserve officer who works
infrequently. But it is axiomatic that a court does
not make policy, and the court cannot ignore what is
plainly the Legislature’s intent, even if it
recognizes “a potential unfairness within a statute’s
clear language ... [or] a potential anomaly.” Housman
v. LBM Fin., LLC, 80 Mass. App. Ct. 213, 218 (2011)
(quoting Commonwealth v. Mandell, 61 Mass. App. Ct.
526, 528 (2004)). Thus, to the extent the outcome is
viewed as unreasonable, a remedy for that fact may
only be provided by the Legislature, not the court.
Commonwealth v. Vickey, 381 Mass. 762, 767 (1980)
(“when the statute appears not to provide for an
eventuality, there is no justification for judicial
legislation”).

CONCLUSION

For all the reasons stated above, this court
should vacate the decision of the Superior Court and

enter judgment in favor of CRAB.
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COMMONWEALTH OF MASSACHUSETTS
CONTRIBUTORY RETIREMENT APPEAL BOARD

BRENTON MACALONEY,
Petitioner-Appellant,
V.

WORCESTER REGIONAL RETIREMENT SYSTEM AND PUBLIC
EMPLOYEE RETIREMENT ADMINISTRATION COMMISSION,

Respondents-Appellees.!

CR-11-19

AMENDED DECISION

Petitioner Brenton MacAloney and respondents Worcester Regional
Retirement System (WRRS) and Public Employee Retirement Administration
Commission (PERAC) appeal from a decision of the Chief Administrative
Magistrate of the Division of Administrative Law Appeals (DALA), relating to
the calculation of creditable service for MacAloney, Fire Chief of the
Westminster, Massachusetts Fire Department and a former call firefighter in

that town. The chief magistrate held a hearing on the WRRB’s motion to

1 We have received objections from all three parties. We designate the
petitioner as the appellant and the respondents as appellees for purposes of
this decision. For ease of reference we include the Public Employee
Retirement Administration Commission (PERAC) as a respondent although
it was named below as a third party.
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dismiss, which he treated as a motion for summary decision, on September 8,
2011 and admitted 36 exhibits.2 His decision is dated October 7, 2011.

All three parties ﬁled timely appeals with us. After the parties’
submissions to us were completed, we requested supplemental memoranda,
which were filed and for which we thank the parties. We adopt the chief
magistrate’s Findings of Fact 1-23 as our own.

For the following reasons, we hold that the 1964 amendments to G.L.
c. 32, § 4(2)(b) did not preempt the WRRB’s local rules as applied to
MacAloney’s case. Thus, MacAloney is entitled to both five years’ creditable
service for his call firefighting pursuant to G.L. c. 32, § 4(2)(b) and creditable
service pursuant to WRRB’s local rules for his call firefighter service
following his initial five years in the manner described below. We conclude,
however, that MacAloney’s receipt of prior, non-membership service credit
under § 4(2) and under local retirement board rules is subject to the
provisions of §§ 3(2)(c), 3(3), 3(5), and 4(2)(c), which require make-up
paymehts. We express no opinion as to MacAloney’s creditable service
arising from his positions other than call firefighter, as there does not appear
to be any dispute concerning that calculation.

Background. MacAloney held various part-time positions for the Town

of Westminster from June 26, 1967 until he was appointed to the full-time

2 The chief magistrate also accepted memoranda of law, some with attached
documents, which were marked as Exhibits A through R. We accept copies of
those exhibits as an exception to our rule that memoranda should not be filed
with us. See CRAB Standing Order 2008-1, § 4.a.(5).
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position of Fire Chief as of July 1, 1998.3 His part-time positions for the first
ten years of his employment included elections and registration worker,
school custodian, monument caretaker, dispatcher, and special police officer.
In addition, throughout this thirty-one year period, MacAloney served as a
call firefighter.4

At the time MacAloney began his employment with the town, under
the rules of the Worcester County Retirement Board (now the WRRS), he
could become eligible to join the retirement system in either of two ways: (1)
he could join if, in any calendar year, he worked the equivalent of 130 days or
more in any position other than as a firefighter (or other positions not
applicable here) or (2) he could join if he earned $200 or more per year as a
call firefighter (or certain other positions).> Although he reached both these
fhresholds earlier,® MacAloney joined the retirement system in 1974, and’ the
town then began deducting retirement contributions from MacAloney’s pay.”

Under the retirement system’s rules prior to 1984, part-time workers

other than firefighters earned creditable service “based on actual service

3 We agree with MacAloney that July 1, 1998 is the date when he assumed
the position of full-time Fire Chief for the Town of Westminster. Finding 9;
Exs. 19, 28, 29.

4 Findings of Fact 8-9; Ex. 9.
5 Finding 1.

6 In 1970 MacAloney earned at least $200 for his call firefighter work ($205)
and in 1972 he worked the equivalent of 130 days, or 1,040 hours (1,167.5
hours) in non-call-firefighting positions. Ex. 6.

7 Findings 8-9; Exs. 6, 9, 24. It appears that deductions were made, starting
on April 16, 1974, from MacAloney’s pay for both his regular part-time work
and his work as a call firefighter.
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rendered” (Board Rule 2). Call ﬁrekﬁghters (and reserve police officers)
earned one month of creditable service for each year of service (Board Rule
4).8 These rules had been approved in 1957 by an actuary with the Division
of Insurance® pursuant to the version of G.L. c. 32, § 4(2)(b) then in effect.10
Thus, member call firefighters and reserve police officers paid into their
retirement system’s annuity fund via deductions from their pay at the
applicable statutory rate, but they received creditable service based on the
Board’s Rule 4.

Seven years later, in 1964, the Legislature twice amended § 4(2)(b).

The first amendment added the following language:

8 Finding 1. A 1976 rule requiring employees to work at least twenty hours
per week within a calendar year to be eligible for membership was limited to
persons hired after September 1, 1976 and so had no application to
MacAloney. Finding 3.

9 Finding 2; Exs. 14-15. See St. 1982, c. 630, § 50 (transferring retirement
functions from Division of Insurance to Public Employee Retirement
Administration).

10 G.L. c. 32, § 4(2)(b), as amended through St. 1946, c. 403, § 4, provided in
relevant part that:

The board shall fix and determine how much service 1n any
calendar year is equivalent to a year of service. In all cases
mvolving part-time, provisional, temporary, temporary
provisional, seasonal or intermittent employment or service of
any employee in any governmental unit . . . the board, under
appropriate rules and regulations which shall be subject to the
approval of the actuary, shall fix and determine the amount of
creditable prior service, if any, and the amount of credit for
membership service of any such employee who becomes a
member . . ..

123



CR-11-19 ‘ Page 5 of 23

and, provided, further, that the board shall credit service as a

reserve police officer or as a reserve fire fighter as full-time

service, said credited service not to exceed a maximum of five

years.!1
This amendment imposed no requirement that reserve police officers
or reserve firefighters become permanent members of their department
in order to receive full-time credit of up to five years. Four months
later, however, the Legislature passed a second amendment, bringing
call firefighters within this “five-year rule” — but only if they later
became permanent members of their department:

and, provided, further, that the board shall credit service as a

reserve police officer or as a reserve or call fire fighter as full-

time service, said credited service not to exceed a maximum of

five years; and, provided further, that such service as a call fire

fighter shall be credited only if such call fire fighter was later

appointed as a permanent member of the fire department.12

In 1965, “permanent intermittent” police officers were added to
those benefitting from the five-year rule.!3

In 1966, the Legislature rewrote the section to clarify what was
meant by “service” in the included positions and to add “permanent-
intermittent” firefighters. As amended, the section read:

and, provided, further, that the board shall credit as full-time

service not to exceed a maximum of five years that period of time

during which a reserve or permanent-intermittent police officer

or a reserve, permanent-intermittent or call fire fighter was on

his respective list and was eligible for assignment to duty
subsequent to his appointment; and, provided, further, that such

11 St. 1964, c. 125 (approved March 2, 1964).
12 St. 1964, c. 738 (approved July 9, 1964) (added provisions emphasized).
13 St. 1965, c. 73 (approved Feb. 25, 1965).
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service as a permanent-intermittent or call fire fighter shall be

credited only if such permanent-intermittent or call fire fighter

was later appointed as a permanent member of the fire

department.14

Thus, as of 1974, when MacAloney first joined the retirement system,
two sets of rules were extant that related to his creditable service: the
Board’s Rule 4, issued under § 4(2)(b), and the “five-year rule” provided by
the 1964-1966 amendments to § 4(2)(b).

In 1984, the Worcester County Retirement Board adopted a new
supplementary regulation (the “four-month regulation”), which, as approved
by the Public Employee Retirement Administration (the predecessor agency
to PERAC), provided that call firefighters who earned $225 or more in a
calendar year were to be credited with four ménths of creditable service for
that year, “but only if such firefighter is later appointed a permanent member
of the fire department.” The DALA magistrate found that this regulation
replaced the previous rule, Board Rule 4, concerning creditable service for

call firefighters. The new regulation was approved by letter dated December

28, 1984.15

14 St. 1966, c. 509, § 1 (approved Aug. 15, 1966) (in pertinent part; amended
portions in italics).

15 The regulation read:

Call firefighters — when earnings are $225 per year or more,
then 4 months of creditable service 1s allowed for each calendar
year, but only if such firefighter is later appointed as a
permanent member of the fire department pursuant to G.L. c.
32, s. 4(2)(b).

Findings 4, 21; Exs. 11, 20.
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Two subsequent amendments to G.L. c. 32, § 4(2) affecting creditable
service for call firefighters were passed by the Legislature, neither of which
has direct application here. In 1988, the Legislature enacted a local option
under § 4(2)(b) which, if adopted by a town, city, county, or district, entitled
call firefighters who later became permanent members of their department to
be credited with additional service, beyond the five years already provided for
in the statute, of one full day of service for each day beyond the ﬁve years on
which the callﬁreﬁghter actually performed duties.1® The Town of
Westminster did not adopt this local option. In 1995, the Legislature passed
a local option, codified at G.L. c. 32, § 4(2)(b%), which, if adopted, entitled call
firefighters to full-time credit under § 4(2)(b) regardless of whether they later

became permanent members of their department.l” The Town of

16 The amendment added the following, in pertinent part, to § 4(2)(b):

For a . .. call fire fighter retiring from a governmental unit
accepting the provisions of this sentence, the board shall credit,
in addition to the five years of credit allowed pursuant to the
preceding sentence, as one day of full-time service each day in
any year which is subsequent to the fifth year following said
appointment and on which a . . . call fire fighter was assigned to
and actually performed duty as a . . . call fire fighter; provided,
however, that such service as a . . . call fire fighter shall be
credited only if such fire fighter was later appointed as a
permanent member of the fire department . . . .

St. 1988, c. 172 (approved July 25, 1988).
17 This amendment stated in pertinent part:

In any city, town, or fire district, which accepts the provisions of
this paragraph, service as a . . . call firefighter shall be credited
as full-time service as provided in paragraph (b), except that
credit for such service shall not be conditioned upon the
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Westminster also did not adopt this local option (which, in any event, would
not have affected MacAloney, who became a permanent member of his
department).

The parties’ positions. The parties, in general, do not dispute the
portion of MacAloney’s creditable service that is attributable to hié various
part-time positions with the town from June 26, 1967 through December 31,
1977,18 other than as a call firefighter. Nor do they dispute the creditable
service arising from MacAloney’s position as full-time Fire Chief from July 1,
1998 to the present timev.19 Thus, the primary issue is how to calculate that
portion of MacAloney’s creditable service arising from his call firefighting
from June 26, 1967 tbhrough June 30, 1998.

MacAloney requests that he receive five years’ full-time credit for his
call firefighter service under the “five-year” rule of G.L. c. 32, § 4(2)(b) (June
26, 1967 through June 25, 1972). In addition, MacAloney requests that he
receive creditable service under the appropriate local rule of the retirement
board, now the WRRB, for the remaining years that he worked as a call

firefighter (June 26, 1972 through June 30, 1998).

appointment of said . . . call firefighter as a permanent member
of the fire department . . . .

St. 1995, c. 171, § 1 (approved Oct. 19, 1995).

18 The parties have stipulated that the last year in which MacAloney held
such a position was 1977. See DALA decision at 25.

19 The record does not show MacAloney’s retirement status. The parties
calculated creditable service through December 31, 2011.
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The WRRB argues that the “five-year rﬁle” pursuant to G.L. ¢. 32,
§ 4(2)(b) applies only to call firefighters whose departments are covered by
the civil service laws and so is not applicable to MacAloney. Under the
WRRB’s local rules, the WRRB requests that MacAloney receive credit
pursuant to Board Rule 4 for his service from June 26, 1967 through
December 31, 1983, and receive credit pursuant to the WRRB’s four-month
regulation for his service from January 1, 1984 through June 30, 1998.20

PERAC argues, similarly to MacAloney, that MacAloney may receive
credit for his call firefighting service under both the “five-year” rule and, for
the period of time following his 1nitial five years, under the WRRB’s local
rules. Thus, under PERAC’s calculations, MacAloney would receive five
years of call-firefighter service from June 26, 196721 through June 25, 1972.

From January 1, 19’7 322 through December 31, 1983, PERAC would apply

20 Although the “four-month” regulation did not take effect until December
28, 1984, the parties appear to agree that it supplanted Board Rule 4 for the
entire calendar year of 1984.

21 PERAC’s chart begins on June 27, 1967 rather than June 26, 1967.
(Appendix to PERAC memorandum dated Nov. 14, 2011). This may be a
typographical error; the disparity in any event does not alter PERAC’s
“calculations or our conclusions.

22 PERAC applied one-half year of call firefighter creditable service to
calendar year 1972 and applied another half year of creditable service from
MacAloney’s regular, non-call-firefighter, part-time work in calendar year
1972, so that the total credit for 1972 was one year. See G.L. c. 32, § 4(1)(a)
(members may receive no more than one year of creditable service in any
calendar year). Thus, there was no need to consider whether MacAloney was
entitled to any further credit for his call firefighter service during the
remainder of calendar year 1972, as he had already earned a full year’s credit
for that year.
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Board Rule 4. Starting on January 1, 1984 through June 30, 1998, PERAC
agrees with the WRRB that the “four-month” regulation should apply.

1. Preemption of WRRB local rules by the “five-year” rule under G.L. c.
32, § 4(2)(b). We conclude that rules of local retirement boards concerning
creditable service for call firefighters, including those of the WRRB, were not
categorically preempted by the 1964-1966 enactment of the “five-year rule”
for call firefighters who later become permanent members of their
department under G.L. c. 32, § 4(2)(b). For clarity, we begin with the
situation presented here, where the member’s town has adopted neither of
the local options under the 1988 and 1995 amendments to § 4(2)(b). In such a
case, the statute provides call firefighters only full-time credit of up to five
years, and only where the call firefighter later becomes a permanent member
of his department. We refer to the latter provision, as amended through
1995, as the “five-year rule.” Under this “five-year rule,” local regulations
that relate only to circumstances not addressed by the legislation — such as
periods of time beyond the five years, or credit for call firefighters who never
become permanent firefighters in their town — are not preempted.

In considering whether a statute preempts local — or in this case
retirement board — regulations, we consider whether the statute contains an
express prohibition against local rules, whether the local rﬁleé frustrate the

legislative purpose, and whether the legislation so completely occupies the
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area that no room is left for local regulation.23 Certainly, no language in G.L.
c. 32, § 4(2)(b)’s “five-year” rule expressly states that retirement boards are
prohibited from adopting local rules providing creditable service in situations
other than those addressed by the statute. To the contrary, § 4(2)(b) begins
by providing that “[t]he board shall fix and determine how much service in
any calendar year is equivalent to a yeaf of service” and fhat “the board,
under appropriafe rules . . . [as approved by the actuary], shall fix and
determine” the amount of credit to apply for part-time and similar service.
Where the clause containing the “five-year” rule modifies this provision, it
restricts retirement boards’ power to regulate only to the extent specifically
addressed by the “five-year” rule.?4

Nor can we conclude tilat local retirement board rules providing
creditable service to call firefighters in addition to, or in different
circumstances from, § 4(2)(b)’s “five-year” rule “would somehow frustrate the
purpose of the statute so as to warrant an inference that the Legislature
intended to preempt the subject.”?® The legislative intent of the original

“five-year” rule, as enacted in March of 1964, appears to have been to ensure

23 See Fafard v. Conservation Comm’n of Barnstable, 432 Mass. 194, 200-204
(2000).

24 We do not imply that retirement boards may issue regulations that alter
the provisions of the retirement law, G.L. c. 32. Here the WRRB and its
predecessor board had power to regulate by the explicit authority given under
G.L. c. 32, § 4(2)(b). In most areas of retirement law, however, c. 32 controls
and boards have no power to adopt rules that alter or extend the law’s
provisions.

25 Id.
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that certain part-time public safety employees — at that point just “reserve”
police officers and firefighters — received more than actual service rendered in
light of the hazardous nature of their work and the time during which they
may be available for work but not actually called out. The full-time credit for
less than full-time work, however, was limited to five years. Similarly, when
call firefighters were added in July of 1964 (with vthe additional requirement
that, to receive credit under the “five-year” rule, they must become
permanent members of their department), the same result appears to have
been intended — that these persons performing hazardous duties and making
themselves available for such duties when not actually called should receive
more than actual service rendered, again with the full-time credit for less
than full-time work limited to five years. Where these amendments evince
an intent to provide greater creditable service to certain call firefighters and
other part-time public safety personnel, we see no frustration of that purpose
in allowing retireﬁent boards to adopt or retain local rules that govern
creditable service for employees to whom the “five-year” rule does not apply,
or that-govern periods of time beyond that covered by the “five-year” rule.
Finally, it cannot be suggested that the “five-year” rule preempted all
local regulation because it “deal[t] comprehensively with the subject” of
creditable service for part-time public safety officers.26 The rule by its terms

applies only to call firefighters who become permanent, and only applies to

26 See Boston Police Patrolmen’s Ass’n v. City of Boston, 367 Mass. 368, 372
(1975).
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the first five years of their service. Other public safety officers are also only
covered by the rule for the first five years of their service. The rule is set
forth in two phrases within a sentence addressing several separate issues
relating to retirement boards’ determination of credit for part-time
employees. The two phrases allocated to this rule are hardly “comprehensive
legislation” such as the Education Reform Act’s “radicalf] restructur[ing of]
the funding of public education across the Commonwealth,” which was held
to have preempted an earlier funding schemé set out in speciai legislation.27
Under none of these tests can we conclude that the “five-year” rule preempts
local board regulations that apply in other circumstances.

2. The Colo decision. In reaching this conclusion, we are aware that
the opposite result was “assume[d], for purposes of this case at least,” as to
the version of § 4(2)(b) as amended through 1964, by the Appeals Court in
dictum in Colo v. Contributory Retirement Appeal Bd., 37 Mass. App. Ct. 185,
187-188 (1994). The reasoning behind the Appeals Court’s assumption in
Colo is not persuasive here for several reasons. First, the Court did not
address whether the “five-year” rule preempted local regulation; instead, the

Court concluded that the limitation to five years for “such credited service”

27 See Town of Dartmouth v. Greater New Bedford Reg’l Vocational Technical
High School Dist., 461 Mass. 366, 375-376 (2012) (former school funding
process under special act preempted by Education Reform Act); ¢f. St. George
Greek Orthodox Cathedral of Western Massachusetts v. Fire Dep’t of
Springfield, 462 Mass. 120, 133 & n. 13 (2012) (where State Building Code
explicitly allowed certain fire protection devices, local ordinance prohibiting
them was preempted).
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(under the 1964 amendments) referred not to the five years of service, but to
any service. We note that, in reaching this assumption, the Court placed
reliance on, and gave defgrence to, the then-positions of both the
Contributory Retirement Appeal Board and PERA. Both we and PERA’s
successor PERAC, now faced with a case that directly presen‘ts this issue and
having carefully reviewed the matter, agree that the phrase “such credited
service” refers, as is normally the case, to its immediate antecedent: the
crediting of service as full-time service.28

Moreover, the assumption in Colo rested only upon analysis of
§ 4(2)(b)'s “five-year” rule as amended through 1964. The statute as amended
through 1966 uses somewhat different language. The amended Vers‘ion, “full-
time service not to exceed a maximum of five years,” makes it clearer that the
five-year limitation applies only to full-time service, and not to any service.
Thus, local retirement board rules concerning creditable service for call
firefighters beyond the five years or in circumstances where the call
firefighter does not later become a permanent member of his department are

not preempted by the language of the “five-year” rule at issue here.29

28 See, e.g., Herrick v. Essex Reg’l Retirement Bd., 77 Mass. App. Ct. 645, 671-
672 (2010) (phrase “without moral turpitude” in forfeiture provisions of G.L.
c. 32, § 10(1) referred only to its last antecedent, removal or discharge from

office). ,

29 Qur conclusion does not conflict with the holding in Samson v. Hampden
County Retirement Bd., CR-95-060 (DALA Oct. 7, 1996; CRAB May 10, 1996),
which held that the petitioner was not eligible for call firefighter service
credit under G.L. c. 32, § 4(2)(b) because he never became a permanent
member of his department. No retirement board rule providing additional
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3. Application of the local options enacted in 1988 and 1995. Our
conclusion as to the lack of blanket preemption of retirement board
regulations by the provisions of the “five-year” rule for call firefighters is not
altered by the enactment of the two local option provisions in 1988 and 1995.
The 1988 provision allows municipalities (and districts) — but not retirement |
boards — to elect to provide a full day’s credit for any day on which a call
firefighter, who is a member of the retirement system, actually worked
beyond ﬁ%fe years, if the call firefighter later became a permanent employee
of his department. The 1988 local option thus regulates the circumstances
where the municipality has adopted the provision, where the call firefighter
has become permanent, and where he or she worked longer than five years as
a call firefighter. It .allows a municipality to require the retirement board to
provide such additional credit, and it defines the credit to be provided in the
circumstances addressed. However, essentially for the reasons described
above, the 1988 local option does not preempt retirement boards frpm
applying their own rules in circumstances not addressed by the legislation —
such as where the municipality has not adopted the local option, or where the
call firefighter never becomes a permanent member of his or her department.

The 1995 local option allows municipalities (and districts) to elect to
provide both the “five-year” credit and the additional “full-day” credit to all

call firefighters regardless of whether they later become permanent members

credit was at issue or discussed, and the question of preemption of local rules
was not presented. '
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of their department. Where a municipality has adopted both the 1988 and
the 1995 local options, they will govern the awarding of creditable service to
call firefighters under nearly every circumstance.30 They do not, however,
apply where the municipality has not adopted them. Thus, and for the
reasons addressed above, we do not find preemption where, as here, the local
options have not been adopted.3!

4. The “five-year” rule is not limited to departments subject to the ciuil
service laws. We reject the argument of the WRRB that. the wording of the
1966 amendment to the “five-year” rule indicated a legislative intent to
repeal this provision’s application to non-civil-service fire departments. No
party has argued that, as originally enacted in 1964 and 1965, the “five-year”
rule was limited to departments subject to the civil service laws. Thus, in
order to accept this argument, we would have to conclude that, barely two
years after its enactment and expansion to include call firefighters and

“permanent intermittent” police officers, the provision was narrowed to

30 We do not address the circumstance where a call firefighter became a
member of his retirement system before the effective date of the 1995
legislation and expected to receive greater creditable service under the
retirement board’s rules than that available to him under the 1995
legislation. See generally Opinion of the Justices, 364 Mass. 847, 860-867
(1973) (retirement system members generally protected in the “core” of their
reasonable expectations, although reasonable changes may be justified by
supervening circumstances).

31 In light of the foregoing, we need not reach the issue of whether any
reduction of MacAloney’s retirement rights by the 1988 and 1995
amendments would be inapplicable to MacAloney by imntruding on his “core”
expectations as to his benefits at the time he entered the system in 1974. See
Opinion of the Justices, 364 Mass. at 862.
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exclude all 240 municipalities not covered by civil service laws — the majority
of the 351 cities and towns 1n Massachusetts.32 Further, we would have to
accept that the Legislature accomplished this significant change not by
explicitly excluding non-civil-service municipalities, but by inference from the
use of the words “on his respective list” in describing when call firefighters
are available for duty.33

We see nothing in the plain words of the 1966 amendment, nor in the
Legislature’s evident intent, to support the WRRB’s argument. Starting in
1974 or earlier, MacAloney was a call firefighter listed on the Westminster
Fire Department roster.3* There 1s no material difference between being on a
department’s “roster” and being on its “list” — indeed, “roster” is a synonym
for “list.”35 The evident purpose of the 1966 amendment was to clarify that
“service as a” call firefighter (or other listed position) did not necessarily
require actual performance of call firefighting duties, as long as the member
was eligible and available for such duties. That, for civil service
departments, the “respective list” 1s the actual list from which

reserve/intermittent firefighters are called for duty — and not the civil service

32 See Finding 7.

33 See EMC Corp. v. Commissioner of Revenue, 433 Mass. 568, 578 (2001) (“It
1s not to be lightly supposed that radical changes in the law were intended
where not plainly expressed.”) (citations omitted).

34 Ex. 27.
35 See Webster's Third New Int'l Dictionary 1526 (1961).
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list used to create the reserve list36 — in no way suggests that a call fireﬁghter
roster cannot also be a “list” under § 4(2)(b).

5. The five-year credit under G.L. c. 32, § 4(2)(b) is subject to the
retirement law’s provisions requiring make-up payments to purchase prior,
non-membership service. We conclude that make-up payments are required
for MacAloney to purchase prior, non-membership service for his part-time
call firefighter work under the provisions of G.L. ¢. 32, § 4(2)(b), as well as for
his other prior, non-membership part-time work under the WRRB’s local
rules. Whether or not such payments are due is governed by the applicable
provisions of G.L. ¢. 32, § 4(1)(b)-(s), § 3(3)-(8), and § 4(2)(c). In particular,

§§ 3(b) and 4(2)(c) require make-up payments for purchase of prior, non-
membership service where an employee’s governmental unit is covered by a
retirement system, but the employee was not eligible to join the system.37
Sections 3(2)(c) and 3(3) require make-up payments for purchase of such prior
service where the employee was eligible for membership, but did not join.

In their supplemental briefs on this issue, the parties all agree with

the DALA magistrate that, if MacAloney is entitled to credit under the “five-

36 See Arena v. Natick Retirement Bd., CR-03-586 (DALA 2004).

37 We need not decide whether the phrase “or was so excluded from
membership” in the fourth phrase of § 3(5) refers to persons seeking
creditable service for prior work in the same governmental unit who were
excluded from membership for any reason, or whether the phrase is instead
limited to those who were excluded based on legal rules that have since been
changed to allow membership. Section 4(2)(c) applies in any event as it
provides for purchase of prior part-time service in the same governmental
unit without regard to the original reason for ineligibility. '
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year” rule under § 4(2)(b), such credit must be provided without requiring
make-up payments. They arrive at this conclusion because § 4(2)(b) contains
no language providing for such payments, whereas various other provisions,
notably most of those within §§ 4(1)(b)-(s), 4(3), and 3(3)-(8), do condition the
award of creditable service on specific payments into the retirement system.
The error in this reasoning is that, unlike these other sections, which set out
the requirements for awarding creditable service in a multiplicity of
circumstances involving prior service, § 4(2)(b) addresses both membership
service and prior service. It provides the rules for how creditable service is to
be calculated for part-time and similar work regardless of whether the
calculations relate to credit for the employee’s work as a member, for which
he has already made payments through payroll deductions, or whether they
relate to credit for his prior service:

(b) The board, subject to rules and regulations promulgated by

the commission, shall fix and determine how much service in

any calendar year is equivalent to a year of service. In all cases

involving part-time . . . employment or service . . ., the board,

under appropriate rules and regulations which shall be subject

to the approval of the actuary, shall fix and determine the

amount of creditable prior service, if any, and the amount of

credit for membership service of any such employee who becomes

a member . . ..
Id. (in pertinent part, emphasis added). The subsequent clauses are all
provisos to this directive, limiting the board’s discretion for calculating credit

for part-time work in the cases of seasonal employees and certain police

officers and firefighters. Thus, when the provisos go on to state:
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provided, that in the case of any such employee whose work is

found by the board to be seasonal in its nature, the board shall

credit as the equivalent of one year of service, actual full-time

service of not less than seven months during any one calendar

year; provided, further, that the board shall credit as full-time

service not to exceed a maximum of five years that period of

- time during which a . . . call fire fighter was on his respective

list and was eligible for assignment to duty . . .[,]
id. (in pertinent part), they are instructing the retirement board as to the
formulas to apply in calculating creditable service in the cases of certain
seasonal, police, and fire employees. These provisos do not purport to
address the rules for when or how prior creditable service may be awarded —
they simply provide the method for calculation of service based on part-time
and similar work. Thus, it is not significant that the Legislature did not
reiterate in this section the specific rules for make-up payments in the
various circumstances when prior service may be credited (e.g., prior non-
membership service where the employee was eligible to join and prior non-
membership service where the employee was not eligible to join). Indeed, to
do so in this section, which also covers membership credit, would have been
confusing.38

6. Calculation of MacAloney’s creditable service for his work as a call

firefighter. Based on the foregoing, we calculate MacAloney’s creditable

38 We note that, in cases where the call firefighter was a member of his
retirement system during the time covered by the five-year credit under

§ 4(2)(b), no make-up payments would be required because the member
already would have contributed to the annuity fund via payroll deductions.
That the amount of these payments may bear little relation to the amount of
creditable service accorded under the “five-year” rule does not change this
result.
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service for his call firefighting duties as set out below. To the amounts below
must be added any creditable service for other part-time work that is not call
firefighting service, subject to the restriction of no more than one year of total
creditable service within each calendar year:3® Before crediting MacAloney
with his prior, non-membership service, the WRRB shall require MacAloney
to provide make-up payments under the applicable provisions of G.L. c. 32,
§§ 3(2)(c), 3(3), 3(5), and 4(2)(c).4

June 26, 1967 through December 31, 1971: 4.5 years’ creditable service
for call firefighting pursuant to G.L. c¢. 32, § 4(2)(b).

January 1, 1972 through December 31, 1972: 0.5 years’ creditable
service for call firefighting pursuant to G.L. c. 32, § 4(2)(b).

January 1, 1973 through December 31, 1977: 5 months’ creditable

service for call firefighting pursuant to WRRB former Rule 4.

39 G.L. c. 32, § 4(1)(a). We interpret the WRRB’s 1984 “four-month”
regulation to apply only to those years in which “earnings are $225 per year
or more.” We apply the former WRRB Rule 4 to MacAloney for the period of
time prior to the year in which the “four-month” regulation was adopted,
limiting the “four-month” regulation to prospective application, noting that
the parties appear to agree with this principle. We also apply the former
WRRB Rule 4 to any period in which MacAloney would otherwise not receive
any credit, so as not to apply a rule less favorable than that which was
applicable to him at the time he joined the retirement system. Cf. Opinion of
the Justices, 364 Mass. at 862.

40 We note that MacAloney became eligible for membership after calendar
year 1970 based on his call firefighting service, for which he was paid $205 in
1970, more than the $200 required for membership under WRRB former Rule
3, as approved by PERA. Thus, starting in 1971, MacAloney’s purchase of
prior non-membership service falls under G.L. c. 32, §§ 3(2)(c) and 3(3). We
also note that the first membership deduction was made from MacAloney’s
pay on April 16, 1974.
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January 1, 1978 through December 31, 1997 1 month of creditable
service for call firefighting per year pursuant to WRRB former Rule 4 for
every calendar year in which MacAloney’s pay for call firefighting was less
than $225 and 4 monthg’ cre‘ditable service for call firefighting per year
pursuant to WRRB’s regulation for every calendar year in which MacAloney’s
pay for call firefighting was $225 or more.

January 1, 1998 through June 30, 1998: 1 month of creditable service
for call firefighting if MacAloney’s i)ay for call firefighting dﬁring that period
was less than $225 and 4 months’ creditable service for call firefighting if his
pay for call firefighting during that period was $225 or more.

Conclusion. The decision of the DALA magistrate is vacated and the
case 1s remanded to the Worcester Regional Retirement Board, which shall
calculate MacAloney’s creditable service for call firefighting as described
above, in addition to his other creditable service. Before crediting MacAloney
for prior non-membership service, the WRRB shall require MacAloney to
provide make-up payments pursuant to G.L. ¢. 32, §§ 3(3), 3(5), and 4(2)(c), to
the extent such payments have not already been made. If there is a balance
remaining from MacAloney’s previous payments, it shall be refunded to

him.41

41 We note that MacAloney has requested a ruling on whether, if he is
entitled to a refund from the WRRS, he is also entitled to interest and, if so,
at what rate. We do not reach this question because it was not considered by
the DALA magistrate, has not been briefed, and may not arise. See generally
Hollstein v. Contributory Retirement Appeal Bd., 47 Mass. App. Ct. 109, 111-
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112 (1999) (no interest against Commonwealth or municipality where not
specifically provided by statute); Reavey v. Teachers’ Retirement Bd., No. CR-
97-1851 (CRAB Aug. 3, 1999) (same).
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COMMONWEALTH OF MASSACHUSETTS
CONTRIBUTORY RETIREMENT APPEAL BOARD

GEORGE GRIMES,
Petitioner-Appellee
V.

MALDEN RETIREMENT BOARD AND PUBLIC EMPLOYEE RETIREMENT
ADMINISTRATION COMMISSION,!

Respondents-Appellants.

CR-15-5

DECISION?2

Respondent Malden Retirement Board (MRB) appeals from a decision of
an administrative magistrate of the Division of Administrative Law Appeals
(DALA), reversing the MRB’s denial of creditable service to petitioner George
Grimes under G.L; c. 32, § 4(2)(b) for time during which he was a reserve police
officer, but received no regular compensation. The MRB also challenges the
assumed annual rates of compensation adopted by the magistrate and by the

respondent Public Employee Retirement Administration Commissioh (PERAC)

1 The Public Employee Retirement Administration Commission (PERAC) was
joined as a necessary party before the Division of Administrative Law Appeals.
PERAC supports the position of the petitioner; it is designated a Respondent-
Appellant for convenience. ‘

2 We note that we issue a decision in a related case today, Gomes v. Plymouth
Retirement Bd., CR-14-127 (officer may purchase creditable service based on
actual compensation).
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for purposes of calculating Grimes’ payment for the purchase of this prior service.
The magistrate considered the case based on the parties’ written submissions
pursuant to 801 C.M.R. 1.01(7)(g)(3). The DALA decision is dated August 14,
2015. The MRB filed a timely appeal to us.

We adopt a's our own the DALA magistrate’s Findings of Fact 1-12. Wé
affirm the magistrate’s conclusion that Grimes is entitled to purchase up to five
years’ creditable service under G.L. c. 32, § 4(2)(b), but reverse both the
magistrate’s and PERAC’s adoption of an assumed rate of compensation. We
conclude that, although both rates appear fair and bear a reasonable relation to
the benefit provided by call and reserve officers and firefighters, in the absence of
a legislative directive that an assumed rate be adopted, it is beyond both our
powers and those of PERAC to adopt an assumed rate of compensation.

As to the process for purchase of prior non-membership service under G.L.
c. 32, § 4(2)(c), where the member received no regular compensation for the prior
service, the creditable service must be provided at no cost. This is because the
formula provided by the Legislature requires payment of the applicable
percentage of regular compensation, which results in a cost of zero where no
regular compensation has been earned. While we agree with both PERAC and
the DALA magistraté that imposition of an assumed rate of compensai;ion results
in a more equitable and souﬁd process for such purchases, we are constrained to
follow the statutory mandate and leave to the Legislature to consider whether to

adopt an assumed rate of compensation.
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Background

Grimes retired on January 2, 2015 as a lieutenant in the Malden Police
Department. Prior to his retirement, Grimes applied to purchase one year and
one month of creditable service based on his time as a reserve police officer before
he was appointed a full-time member of the police department, based on G.L. c.
32, § 4(2)(b), which allows full-time credit for‘up to five years of time spent on a
reserve list. During his time on the reserve list, Grimes was never called to
perform any duties for which regular compensation was paid, so he received no
regular compensation resulting from that service.3

On December 8, 2014, the executive director of PERAC sent a letter to the
chairman of the MRB, noting that he had received complaints from police officers
and firefighters in Malden, including the petitioner in this case, George Grimes,
that the MRB was not processing applications to purchase éreditable service for
time spent on the reserve list. The PERAC executive director informed the MRB
that Grimes was entitled to purchase “up to [five] yeafs of reserve time
regardless of whether or not [he] actually performed services while on that list.”

On December 23, 2014, Grimes wrote to the MRB noting his belief that the
MRB had denied his request to purchase his reserve time and requesting a

written ruling from which he could appeal.

3 Exhibit 1; Findings of Fact 1, 2.
4 Ex. 5; Finding 8.
5 Ex. 6; Finding 9.
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On December 29, 2014, counsel for the MRB responded to Grimes, stating
that the position of the MRB was that, for members who did not perform any
duties while on their reserve list, the MRB would accept payment for the
purchase of such prior service based on PERAC’s assumed annual rate of
compensation of $3,000, but would not grant any creditable service until an
administrative or judicial decision was rendered upholding PERAC’s position
concerning the purchase of such service. Grimes was provided his right of
appeal, which he exercised on January 7, 2015. The following day he submitted
his application for superannuation retirement.®

Discussion

1. “Five-year” credit for reserve officers who did not perform any actual
duties. We have no difficulty in concluding that up to five years of service as a
reserve police officer must be credited as full-time service, regardless of whether
the reserve officer was called to perform work. The applicable wording of G.L. c.
32, § 4(2)(b) makes this clear:

.. . and provided, further, that the board shall credit as full-time

service not to exceed a maximum of five years that period of time

during which a reserve or permanent-intermittent police officer or a

reserve, permanent-intermittent or call fire fighter was on his

respective list and was eligible for assignment to duty subsequent to

his appointment; . . ..

Id. (in pertinent part, emphasis added). That the Legislature provided for

creditable service for merely being on a list and eligible for assignment leaves no

6 Exs. 1, 2, 7; Findings 10, 11, 12.
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doubt that actual performance of duties is not required.” Grimes is entitled to
this credit.

2. Payment for the purchase of prior service as a reserve officer. As we
have held previously,® the language quoted above cannot properly be read to
waive payment for all purchases of prior service involving reserve, permanent-
intermittent, or call police officers or firefighters. Unlike section 4(1), which lists
numerous types of service that may (or may not) be counted or purchased as
creditable service,? section 4(2)(b) addresses only how to calculate the creditable

service of part-time and similar employees. Thus, the absence of explicit

7 That the Legislature also so viewed this provision 1s suggested by its enactment
in 1988 of a local option within § 4(2)(b) that allows additional credit on a day-for-
day basis for time reserve officers and others were assigned to a list “and actually
performed duty.” St. 1988, c¢. 172 (approved July 25, 1988, emphasis added).

8 See MacAloney v. Worcester Regional Retirement System, CR-11-19 (CRAB June
21, 2013) (fire chief with previous actual duty as call firefighter entitled to five-
year credit, but must purchase the portion of his service that occurred prior to
becoming a member).

9 E.g., G.L. c. 32, §§ 4(1)(a) (service as member, deductions); 4(1)(b) (service prior
to date system operational, free); 4(1)(c) (unpaid leave over one month, no credit);
4(1)(d) (service prior to public takeover, free); 4(1)(e) Gif previously eligible, must
pay); 4(1)(f) (teacher out of state, must pay under § 3); 4(1)(f) (teacher non-public
school before 1973, must pay under § 3); 4(1)(g%) (teacher maternity leave prior
to 1975, must pay by 2001); 4(1)(g%) (teacher maternity leave prior to 1975,
current retiree); 4(1)(h) (veteran leave of absence, free); 4(1)(h) (veteran active
duty, must pay); 4(1)(h¥%) (teacher vocational service, must pay); 4(1)(1) (bank
liquidation service, must pay); 4(1)(j) (pre-1946 service, deductions); 4(1)(k) (State
Department service, must pay); 4(1)(1) (pre-1988 department of education, federal
funds, must pay); 4(1)(1%%) (same, 1988 and later); 4(1)(134) (educational
collaborative, must pay); 4(1)(m) (workers’ compensation total incapacity, no
deductions under §14); 4(1)(n) (pre-1988 Veterans’ Employment Service, must
pay); 4(1)(n%) (same, 1988 and later); 4(1)(o) (no credit after July 1, 2009 if salary
under $5,000); 4(1)(p) (teacher non-public school, state financing, must pay);
4(1)(q) (leave to command veteran organization, must pay); 4(1)(q) Gudge who did
not vest, must pay); 4(1)(xr) (Peace Corps, must pay); 4(1)(s) (contract employee,
must pay). " '
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language in section 4(2)(b) regafding payment for the purchase of prior service
does not create an inference that prior service may be credited without
payment.l0 Section 4(2)(b) states that retirement boards, subject to approval by
the actuary, may “fix and determine how much service in any calendar year is
equivalent to a year of service.” In particular, for “part-time, provisional,
temporary, temporary provisional, seasonal or intermittent” employees, the
section allows retirement boards to “fix and determine the amount of creditable
prior service, if any, and the amount of credit for membership se?vice of any such
employee who becomes a member . .. .11

Section 4(2)(b), however, goes on to impose two limitations on the power of
retiremenf boards to set rules concerning credit for part-time work. The firét
limitation requires that boards credit seasonal employees with one year of full-
time service if the employee works full-time for at least seven months:

provided, that in the case of any such employee whose work is found

by the board to be seasonal in its nature, the board shall credit as

the equivalent of one year of service, actual full-time service of not

less than seven months during any one calendar year. . ..

Id. (in pertinent part). The second limitation is that quoted above, which

requires boards to credit reserve and permanent-intermittent police officers and

10 Contrast Lawrence Retirement Bd. v. Contributory Retirement Appeal Bd., 87
Mass. App. Ct. 1124 at *1-2 (2015) (Rule 1:28 unpublished decision) (upholding
CRAB’s determination that, because most of the subsections of G.L. c. 32, § 4(1)
expressly require payment for purchase of prior service, the several subsections
within § 4(1) that do not must be read as allowing credit without payment).

11 1d.
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firefighters, as well as call firefighters, with up to five years of full-time service
for every year in which they were on their list and available for work.

Because section 4(2)(b) is concerned with translating part-time and similar
employment into creditable service, and because it applies not only to prior
creditable service but also to the calculation of membership service for current
employees, it does not explicitly address the payment for a purchase of prior
service. This is in contrast to many of the provisions in the previous section, G.L.
c. 32, § 4(1), which apply specifically to credit for prior non-membership service,
and which are subject to explicit conditions of payment, such as that “[n]o credit
shall be allowed until the member has paid into the Annuity Savings Fund . ..
makeup payments of an amount equal to that which would have been withheld
as regular deductions for the service . . .”12 In section 4(2)(b), however, which sets
rules for crediting part-time employmént, it would make no sense to include an
explicit condition concerning payment for purchase of such credit, since the
provision applies equally to current employees who have already paid for their
service credit via payroll deductions. Instead, payment for the purchase of prior
part-time service is addressed in section 4(2)(c):

(c) In the case of any . . . member . . ., the board may allow credit . . .

for any previous period of part-time, provisional, temporary,

temporary provisional, seasonal or intermittent employment or

service . . .; provided, that . . . he pays into the annuity savings fund

of the system . . . make-up payments of an amount equal to that

which would have been withheld as regular deductions from his
regular compensation had he been eligible for membership and been

12 See, e.g., G.L. c. 32, § 4(1)(s) (contract service).
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a member of such system during such previous period, together with
buyback interest.

Id. (in pertinent part).13

For these reasons, we do not view the absence of an explicit payment
provision in section 4(2)(b) as suggesting that prior part-time service must be
credited without the payment required by section 4(2)(c). Indeed, if that were the
case, it would apply not only to the five-‘year credit for being on a police or
firefighter list, but also to seasonal employment of seven months or longer and,
arguably, to any part-time or similar employment. Moreover, to provide such
credit without cost only to those who purchase their service after the fact would
have the anomalous effect of creating a disincentive to membership, since
members would still be required to pay for their service via payroll deductions
pursuant to G.L. c. 32, § 22(1)(b). Hence, as we held in the MacAloney case,!*
section 4(2)(b) does not, by virtue of omitting language requiring payment for
prior non-membership service, provide that such credit must be proi?ided without
payment.

3. Payment for the purchase of prior service as a reserve officer where no
duties were performed. We now come to Grimes’ situation. As we have said,
Grimes received no regular compensation as a result of being on the Malden

Police Department’s reserve officer list for one year and one month.

13 Other sections in the retirement law also provide for purchase of prior service
and may also apply to purchase of part-time service. E.g., G.L. c. 32, §§ 3(2)(c),
3(3), 3(5).

14 MacAloney v. Worcester Regional Retirement System, CR-11-19 (CRAB June 21,
2013).
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Nevertheless, also as we have said, he is entitled to full-time credit for that
service under the plain words of G.L. c. 32, § 4(2)(b). Normally, Grimes would be
required to purchase his prior service under § 4(2)(c). The Legislature, however, .
has not provided any method Qf calculating a payment for such prior service other
than the formula quoted above, requiring him to “pay[] into the annuity savings
fund . . . make-up payments of an amount equal to that which would have been
withheld as regular deductions from his regular compensation had he been
eligible for membership and been a member . . ., together with buyback
interest.”!> As we have said, application of that formula to Grimes results in a
payment cost of zero — had Grimes been admitted to membership in the MRB
prior to the time when he was on the reserve list, and had he then remained on
the list without being called for duty and without receiving compensation, no
deductions would have been made for his unpaid service.

We agree with the evident views of PERAC, the DALA magistrate, and the
MRB that the provision of service credit at no cost to those who did not actually
perform any duties while on a reserve list, while requiring payment for those who
did perform duties, is not the most equitable result. Such a system is not entirely
illogical, however, because those who are required to pay, whether via retirement
deductions br make-up payments, have received compensation for their service,
whereas those who are not required to pay have received none. Moreover, no

matter how much (or how little) members are charged for purchase of such prior

15 .L. c. 32, § 4(2)(c) (in pertinent part).
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service, there will always be inequity when full years of service ci'edit are being
provided for part-time work — which may range from a few hours to nearly full-
time. In particular, reserve officers who are already members of their retirement
system, and who perform actual duties, potentially may pay widely varying
amounts for the same service credit, according to the number of hours they
-worked. Their payments will depend solely on their compensation and the
deduction percentage in effect for them — the rules for purchase of prior service
credit will not apply. Thus, while the result in cases such as Grimes' may not be
entirely equitable, it is not so illogical as to require deviation from the plain
words of the statute.16
Although for these reasons we cannot uphold the use of an assumed
minimum annual rate of regular compensation, we do not view the amounts
chosen by either PERAC or the DALA magistrate as unreasonable. An assumed
annual compensation of $3,000 per year, as PERAC has adopted,!7 is a fair
approximation of the value of being on a reserve or similar list, trained and ready
to be called to serve if needed. Moreover, PERAC’s reference to G.L. c. 32, § 85H,

which provides for a minimum municipal pension of $3,000 per year, is a

16 See Herrick v. Essex Reg’l Retirement Bd., 77 Mass. App. Ct. 645, 649 (2010) Gf
a statute omits to provide for an eventuality, an agency or court may not supply
it, even if such an addition would be consistent with perceived statutory
objectives); Commonwealth v. Ventura, 465 Mass. 202, 212-213 (2013) (same).
Contrast Commonwealth v. Parent, 465 Mass. 395, 409-410 (2103) (statutory
exemption inferred where to do otherwise would render meaningless exemptions
that allow parents to provide alcohol to their children).

17 See Exs. 3-4, PERAC Memorandum #33/2013 (Nov. 20, 2013) (assumed annual
salary of $3,000 for buy-back under § 4(2)(b) where no actual pay); PERAC
Memorandum #19/2014 (May 30, 2014) (same).
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reasonable analogy to an amount of nominal compensation, despite the obvious
difference that it is a pension rather than a salary. Thus, it is not the amount
chosen by PERAC that we cannot uphold, but the adoption of any assumed
compensation rate in the absence of a legislative directive.l®8 Similarly, an
assumed annual rate of compensation of $5,000, as adopted by the DALA
magistrate, based on the 2009 amendment to G.L. c. 32, § 4(1)(0), making $5,000
the minimal annual compensation for entitlement to creditable service, would
also provide a reasonable approximation of the value of being on a reserve list.
As stated above, however, we cannot uphold either of these methods of
calculating the payment required for purchase of prior part—time non-
membership service under § 4(2)(b) because the Legislature has not so provided.
Similar legislation, enacted in 1971 for certain elected officials serving without
pay and in 1998 for library trustees serving without pay, provided an assumed
annual rate of compensation of $2,500.1% Those provisions were repealed in 2009
and replaced by the current version of G.L. c. 32, § 4(1)(0), limiting creditable
service to positions for which the annual compensation is $5,000 or more.20 We

consider it up to the Legislature to determine whether to provide an assumed

18 See Skidmore v. Swift & Co., 323 U.S. 134, 139-140 (1944) (agency’s informal or
interpretive rules are accorded weight to the extent that the interpretation has
“power to persuade”); Rent Control Bd. v. Cambridge Tower Co., 394 Mass. 809,
814 (1985) (same).

. 19G.L.c. 32, §§ 4(1)(0); 4(1)(o¥%:) (as in effect prior to St. 2009, c. 21, § 25).

20 St. 2009, c. 21, § 25 (effective July 1, 2009). We do not address the effect of

§ 4(1)(0) on the five-year credit provided by § 4(2)(b), as the parties have not
addressed the issue. Although our record does not provide the years of Grimes’
reserve service, they appear to have occurred prior to July 1, 2009.
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annual rate of compensation for the purchase of prior service while on a reserve
or similay list.2!
4. Obligation to comply with PERAC directives. The Supreme Judicial

Court has upheld the power of PERAC to issue memoranda to the retirement
systems in the Commonwealth, in order to interpret and “fill in gaps” in the
retirement law. See Boston Retirement Bd. v. Contributory Retirement Appeal
Bd., 441 Mass. 78, 83-84 (2004) (upholding PERAC memorandum relating to the
definition of “earned income” for purposes of excess earnings while on accidental
disability retirement).22 PERAC’s power to do so.arises from its “broad statutory
authority to oversee the public employee retirement system” in the
Commonwealth, id. at 84, as well as from its statutory duty to provide “training
and legal and technical assistance to retirement boards.” G.L. c. 7, § 50(f).
Additionally, PERAC has the power under G.L. c. 32, § 21(4) to “approve any by-
laws, rules, regulations, prescribed forms or determinations of any board” in
order to effectuate the purposes of the retirement law, which includes the power

to disapprove or reverse determinations made by Iocal retirement boards. See

Boston Retirement Bd. at 84. PERAC’s enabling legislation states that it “shall

21 Tegislative consideration of § 4(2)(b) would also provide an opportunity to
clarify whether the Legislature intended that the five-year credit for reserve and
similar service by police and firefighters on or after July 1, 2009 be subject to the
$5,000 limit provided in § 4(1)(0).

22 Accord Barnstable County Retirement Bd., v. Contributory Retirement Appeal
Bd., 43 Mass. App. Ct. 341, 347 (1997) (PERAC’s predecessor agency, PERA, had
power to issue memorandum requiring boards to use particular accounting
method); c¢f. Plymouth County Retirement Ass’n v. Commissioner of Public
Employee Retirement, 410 Mass. 307, 312 (1991) (PERA given “broad grant of
review authority”).
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have general responsibility for the efficient administration of the public employee
retirement system.” G.L. c. 32, § 50.

For these reasons, we agree with the DALA magistrate, and with the
positions of Grimes and PERAC, that the memoranda issued by PERAC to the
retirement boards are binding on the boards. Thus, it was error for the MRB to
refuse to provide Grimes with his creditable service pending appeal. Retirement
boards must follow PERAC’s directives because of the statutory grant of power to
PERAC to issue such directives in order to ensure that the more than one
hundred retirement systems in the Commonwealth operate efficiently and .apply
uniform rules and policies. It would be wholly impractical to require PERAC to
interpret and administer the retirement law solely by issuing individual rulings
regarding individual retirement board determinations. If a retirement board
disagrees with the interpretation of the retirement law adopted in a PERAC
memorandum as applied to a particular case, it may request a ruling from
PERAC, which would be appealable by an aggrieved party under G.L. c. 32,

§ 16(4). On appeal to DALA, to CRAB, or to the courts, the position taken in a
PERAC memorandum will be considered an “interpretive” rule, entitled to
persuasive weight under the standard of Skidmore v. Swift & Co., 323 U.S.v134,

140 (1944), but not having the force of law of a statute or regulation.23

23 See Niles v. Boston Rent Control Adm’r, 6 Mass. App. Ct. 135, 149 (1978)
(inconsistent interpretation of rent control rule not entitled to Skidmore
deference); Rivera v. H.B. Smith Co., 27 Mass. App. Ct. 1130, 1131 (1989)
(informal rule relating to delivery of workers’ compensation checks fulfilled
requirements for Skidmore deference); ¢f. Massachusetts Teachers’ Retirement
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Concluston.

We affirm the DALA magistrate’s decision that the MRB must provide
Grimes with full-time creditable service for the time he served as an.
uncompensated resefve police officer. We vacate the magistrate’s order that

- Grimes must purchase that time based on an assumed annual rate of

compensa_ti_-on. TheiMRB must provide such credit without charge based on the
bgé)yisiohs of G.L.c. 32, § 4(2)(c).’

SO ORDERED.

CONTRIBUTORY RETIREMENT APPEAL BOARD

Catherine E. Sullivan
Assistant Attorney General
Chair

Attorney General’s Appointee

Russell W. Gilfus
Governor’s Appointee

://)'\' J_ KT 72 r7Ie 0T
Joseph I. Martin ’
Public Employee Retirement Administration
Commission Appointee

bate: MoVember 1€ 2074
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Conclusion.

We affirm the DALA magistrate’s decision that the MRB must provide

Grimes with full-time creditable service for the time he served as an

uncompensated reserve police officer. We vacate the magistrate’s order that

Grimes must purchase that time based on an assumed annual rate of

compensation. The MRB must provide such credit without charge based on the

provisions of G.L. c. 32, § 4(2)(c).

SO ORDERED.

CONTRIBUTORY RETIREMENT APPEAL BOARD

Catherine E. Sullivan
Assistant Attorney General
Chair

Attorney General’s Appointee

’

Russell W. Gilfus
Governor’s Appointee

Joseph I. Martin
Public Employee Retirement Administration
Commission Appointee

Date: A/OVC«Mb'(f /&_ﬂ Q/6

Bd. v. Contributory Retirement Appeal Bd., 466 Mass. 292, 297 (2013) (properly
promulgated regulations have the force of law).
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Joseph I. Martin, Esquire

Russell W. Gilfus, Esquire

Elizabeth Susan Dougherty, APRN, RN-C

October 23, 2017

Brian P. Fox, Esq. Thomas F. Gibson, Esq.
Murphy, Hesse, Toomey & Lehane Law Offices Thomas F. Gibson
Crown Colony Plaza 2400 Massachusetts Ave.

300 Crown Colony Dr., Ste. 401 Cambridge, MA 02140

Quincy, MA 02169

Re: Bonnie Jette v. Norfolk County Retirement Bd., CR-14-720

Dear Counsel:

Enclosed please find the Decision of the Contributory Retirement Appeal Board. Any
party aggrieved by the Decision may, within thirty (30) days of receipt of this notice and the
enclosed decision, appeal to the Superior Court in accordance with the provisions of
Massachusetts General Laws, Chapter 304, § 14.

Very truly yours,

Catherine E. Sullivan
Assistant Attorney General, Chair
(617) 963-2822

Enclosure, CES/db
cc: Edward McGrath, Esq. (DALA/original)
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COMMONWEALTH OF MASSACHUSETTS
CONTRIBUTORY RETIREMENT APPEAL BOARD

BONNIE JETTE,
Petitioner-Appellant
V.
NORFOLK COUNTY RETIREMENT BOARD,
Respondent-Appellee.

CR-14-720

DECISION

Petitioner Bonnie Jette appeals from a decision of an administrative
magistrate of the Division of Administrative Law Appeals (DALA), affirming the
decision of the respondent, Norfolk County Retirement Board (NCRB), denying
Jette’s request to purchase creditable service for prior part-time work outside the
Norfolk County Retirement System (NCRS). The magistrate considered the case
pursuant to 801 C.M.R. 1.01(10)(c), based on the parties’ written submissions and
marked eight exhibits. The DALA decision is dated December 11, 2015. Jette
filed a timely appeal to us.

We adopt the DALA magistrate’s Findings of Fact 1-24 as our own. We
reverse the DALA decision.

Background. Jette worked as a part-time librarian for the Town of

Attleborough for eighteen years at sixteen hours per week. As a less than half-
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time employee, Jette was not eligible to join, and did not join, the Attleborough
Retirement System. Since December 26, 2013, Jette has been a full-time
librarian for the Town of Canton and a member of the NCRB.!

In 2014, Jette asked the NCRB to allow her to purchase creditable service
for her prior part-time work in the Town of Attleborough.2 The NCRB has a
supplemental regulation,l approved by the Public Employee Retirement
Administration Commission (PERAC), which states:

A member shall be allowed to buy back time which they [sic] earned

during their [sic] status as a less than half time employee and

ineligible for membership, provided that creditable service shall be

granted based on actual service rendered.3
The NCRB, however, forwarded Jette’s request to the Attleborough Retirement
Board, which responded that it would not “accept liability” for the purchase
because Jette had not been eligible for membership.4 Apparently making the
assumption that Jette’s request was based on G.L. c. 32, §3(5) (fourth phrase)

(purchase of prior service in a different retirement system where had right to

membership), the NCRB denied Jette’s request.>

1 Findings of Fact 1-4.

2 The parties have stipulated that Jette made this request. No written request
appears in our record. Finding 5.

3 November 25, 1985 Supplemental Regulation, Ex. 3; Finding 9. Our record does
not contain a written record of PERAC’s approval; however the parties agree that
the regulation was approved, and the copy in our record is from PERAC’s
website.

4 Finding 6; Ex. 6.
5 Finding 7; Ex. 5.
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Jette’s attorney then wrote the NCRB. He pointed out that the NCRB had
a supplemental regulation allowing such purchases, and clarified that Jette was
basing her request on the supplemental regulation. As to the issue of liability, he
also pointed out that Jette’s purchase would include payment of “buyback”
interest.®

The NCRB nevertheless denied Jette’s application. The board’s letter
explained that Jette was not a “temporary, provisional, or substitute” employee,
suggesting that the board assumed Jette was relying on G.L. c. 32, § 3(5)
(seventh phrase) (credit for prior “temporary, provisional, or substitute” service
in a different governmental unit). The board also noted its longstanding practice
of denying such purchases, but stated it would be “address[ing] the fact that its
long standing practice and the November 1985 supplemental regulation . . . are
not consistent.”?

Discussion. There can be no question that, based on its plain words, the
NCRB supplemental regulation gives Jette the right to purchase her prior service
for the Town of Attleborough. She meets each requirement set forth in NCRB’s
rule: she is a member of the Norfolk County Retirement System, her prior
employment was less than half-time, and she was ineligible for membership. The

regulation does not contain the words, employee “in a governmental unit within

6 Ex. 3; Findings 8-9.

7Ex. 1; Findings 10-11. In a later memorandum to the DALA magistrate, the
NCRB explained that, upon further review, it had concluded that its practice was
consistent with the rule because the rule could be construed to limit such
purchases to service within the NCRB. Ex. B.
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the Norfolk County Retirement System,” and we cannot infer or administratively
adopt language that goes beyond the words of the regulation and materially
changes its meaning.®

We do not accept the NCRB’s argument that to read the regulation as we
do requires adding words such as employee “in a governmental unit within the
NCRS or within any other retirement system.” We agree that such wording
would yield the same meaning as the existing regulation. But the status of being
a less than half-time employee and ineligible for membership must necessarily
occur within a governmental unit that pertains to a retirement system. If the
regulation imposes no restriction as to which governmental unit or system must
have been the locus of the prior service, then the regulation need not specify
which are included. The same is true of the term “member” — there is no need to
specify “member of the Norfolk County Retirement System” because only such a
member may purchase service.® Additionally, in another published supplemental

regulation of the NCRB, the board explicitly refers to “member units of the

8 See Carmel Credit Union v. Bondeson, 55 Mass. App. Ct. 557, 560 (2002)
(“Courts interpret a statute in accordance with its plain words [and] may not add
words to a statute that the Legislature did not put there.”); Commonwealth v.
Gillis, 448 Mass. 354, 363 (2007) (court cannot “add language to a statute” in
~order to achieve its perceived objectives).

9 The suggestion that, since one must be a “member” of the NCRS to purchase
service, “membership” must also mean membership within the NCRS is also not
logical. “Membership” as used in this context can refer only to the prior service —
which the regulation does not restrict.
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Norfolk County Retirement System.”10 This provides some indication that the
NRCB “knew how” to utilize limiting language.11

There is nothing illogical or impractical about applying the supplemental
regulation as written.!2 As the NCRB points out, othef retirement systems have
also adopted rules allowing purchase of prior service in governmental units
outside their own systems, where the member previously was ineligible for
membership.’® And NCRB’s regulation does not apply only to members like
Jette, who were previously employed in a permanent part-time position —
members with prior “temporary, provisional, or substitute” positions outside the
NCRB who were ineligible for membership would also fall within this regulation
if their hours were less than half-time. Such persons have a statutory right to

purchase prior service under G.L. c. 32, § 3(5) (seventh phrase).’* And, although

10 See Ex. 4 (August 23, 2005 supplemental regulation limiting sharing of
members’ personal data to governmental units within the NCRS). We note that
Ex. 4 contains a supplemental regulation dated Sept. 28, 2008 that has since
been held invalid, see Retirement Bd. of Stoneham v. Conitributory Retirement
Appeal Bd., 476 Mass. 130, 140 (2016), and that should be amended.

11 See Limoliner v. Dattco, Inc., 475 Mass. 420, 425 (2016) (where some consumer
protection regulations explicitly applied only to non-commercial transactions, the
absence of such a limitation elsewhere was assumed to be purposeful).

12 Cf. Martha's Vineyard Land Bank Comm'n v. Board of Assessors of West
Tisbury, 62 Mass. App. Ct. 25, 27-28 (2004) (statute’s clear and unambiguous
language must be followed unless doing so would lead to an “absurd result”)
(citations omitted).

13 E.g., 807 C.M.R. 3.03(1) (Mass. Teachers’ Retirement System).

14 See Tremblay v. Leominster Retirement Bd., CR-07-685 (CRAB May 19, 2011)
(right to purchase substitute service under G.L. c. 32, § 3(5) even where no
supplemental regulation is in place). :
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the parties agree that the NCRB will incur liability,15 and the NCRB argues that
the payment of “buyback” interest will not fﬁlly cover its costs, the NCRB 1s free
to amend or repeal its rule prospectively if it wishes to limit such purchases to
those with prior part-time service in a governmental unit within the NCRS.
Even if it did so, however, it would still incur liability for service purchases based
on part-time work within the NCRS.

We do not accept the NCRB’s argument that principles of deference
require us to adopt the NCRB’s interpretation of its supplemental regulation.
Most obviously, since the plain words of the NCRB'’s rule are clear, no amount of
deference can serve to alter its meaning.16 But the degree of deference owed a
local or municipal board’s interpretation of its own rules is not clear.l?” Where a

local retirement board is not a state agency subject to the state Administrative

16 We do not reach the issue of liability, which 1s not before us.

16 See O'Brien v. Contributory Retirement Appeal Bd., 27 Mass. App. Ct. 1124,
1126 (1989) (no deference due to Teachers’ Retirement Board and CRAB’s
interpretation of TRB rule that was inconsistent with rule’s plain words); United
States Gypsum Co. v. Executive Office of Envtl. Affairs, 69 Mass. App. Ct. 243,
249 (2007) (no deference due Mass. Office of Coastal Zone Management where
regulation “unambiguously bar[red] the agency's approach”) (citations omitted).

17 The Massachusetts courts have not squarely addressed the degree of deference
due a local retirement board’s interpretation of its own rules. Local health and
‘zoning boards receive deference in issuing and applying their regulations, see Ryo
Cigar Ass’n v. Boston Public Health Comm’n, 79 Mass. App. Ct. 822, 827 (2011);
Wendy’s Old Fashioned Hamburgers, Inc. v. Board of Appeal, 454 Mass. 354, 381-
382 (2009). Local retirement board regulations, however, do not receive
deference when challenged on appeal to the Contributory Retirement Appeal
Board and the courts. See Retirement Bd. of Stoneham v. Contributory
Retirement Appeal Bd., 476 Mass. 130, 134 (2016). This is in contrast to the state
and teachers’ retirement systems, whose regulations are formally promulgated,
have the force of law, and are entitled to deference. See Massachusetts Teachers’
Retirement Sys. v. Contributory Retirement Appeal Bd., 466 Mass. 292, 297
(2013).
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Procedures Act, G.L. c. 30A, its supplemental regulations are not promulgated
with the same degree of formality as those of an agency, with publication and a
period of notice and comment.!® Local retirement board rules are voted on at a
public meeting, sent to PERAC for approval, and once approved, published on
PERAC’s website.19 At least one commentator has suggested that, where a local
rule is issued with some formality, but less than full promulgation, some weight
should be accorded the local board’s interpretation, but not the substantial
deference owed a state agency or a municipal agency that follows formal
promulgation procedures.20 We need not resolve this issue here since, even if we
were to accord substantial deference to the NCRB’s interpretation of its
supplemental regulation, we would still be bound by the regulation’s plain
words.21

We also agree with the DALA magistrate that the NCRB has not shown

consistent application of its supplemental regulation. The NCRB submaitted

18 See G.L. c. 304, § 3.
19 See 840 C.M.R. 14.02(1), (2); G.L. c. 32, §§ 20(5)(b), 21(4); Ex. 4.

20 See generally Nestor M. Davidson, Localist Administrative Law, 126 Yale L.J.
564, 573 614-615 (2017) (suggesting courts wrongly fail to give great deference to
highly expert and formally operating municipal agencies such as New York City’s
public health department, whereas courts should give lesser deference to local
boards that operate with less formality); cf. Board of Educ. v. School Comm., 16
Mass. App. Ct. 508, 516-517 (1983) (absence of formal promulgation, publication,
or circulation considered in assessing weight due agency policy).

21 See O'Brien v. Contributory Retirement Appeal Bd., 27 Mass. App. Ct. at 1126
(plain words overcame TRB interpretation of rule); ¢f. Crawford v. City of
Cambridge, 25 Mass. App. Ct. 47, 49 (1987) (to accept city’s interpretation of
parking regulation contrary to its plain words would require “supine abnegation,
if not stultification”).
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documentation indicating that six members were denied the opportunity to
purchase prior creditable service because they had not been “eligible for
membership” in other retirement systems, which would not “accept Liability.”22
This does not show any interpretation, or consideration, of the supplemental
regulation. Moreover, the examples use the same language that was used
initially to reject Jette’s request,2? and it appears from the NRCB’s subsequent
correspondence with Jette that its original denial in her case was not based on
the supplemental regulation.2¢ Where an agency’s interpretation of a statute or
regulation has not been consistent, it is not entitled to deference.25

Neither party has questioned the NCRB’s authority to adopt its
supplemental regulation, and we agree that it had such power. The retirement
law gives local retirement boards the power to “adopt by-laws and make rules
and regulations consistent with law, which shall be subject to approval [by

PERAC].”26 Boards have broad authority to determine eligibility for membership

22 Findings 13-18; Ex. 7. The NCRB also filed correspondence showing it allowed
creditable service purchases for five other members, but as the magistrate found,
no explanation was included. Findings 20-24; Ex. 8.

23 Ex. 5.

24 Ex. b; see Ex. 1, suggesting that the NCRB was initially concerned that its
practice was “inconsistent” with the regulation.

25 See Morin v. Commaissioner of Dep’t of Pub. Welfare, 16 Mass. App. 20, 24
(1983) (Department of Public Welfare’s interpretation of when a child was
“temporarily absent” for purposes of continuing benefits entitled to “no weight”
where not consistently followed). NRCB'’s denial of requests to purchase service
for temporary or substitute positions (Ex. 7), which should have been allowed
under G.L. c. 32, § 3(5), also suggests it was not closely examining applicable
statutes and regulations.

26 G.L. c. 32, § 20(5)(b); 20(3)(b).
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of part-time and similar employees,2” and to adopt rules, subject to PERAC’s
approval, to “fix and determine the amount of creditable prior service, if any, and
the amount of credit for membership service of any such employee who becomes a
member.”28 PERAC regulations also authorize purchase of prior, non-
membership service, based on rules approved by PERAC.2% Although we agree
that Jette does not fall within the provisions of G.L. c. 32, § 3(5) (seventh phrase)

or G.L. c. 32, § 4(2)(c),30 nothing in these provisions suggests that the Legislature

27 G.L. c. 32, § 3(2)(d) provides in pertinent part, “In all cases involving part-time,
provisional, temporary, temporary provisional, seasonal or intermittent
employment or service of any employee in any governmental unit, including such
employment or service of any state official, the board shall have and exercise full
jurisdiction to determine such employee's eligibility for membership . . ..”

28 G.L. c. 32, § 4(2)(b); see Colo v. Contributory Retirement Appeal Bd., 37 Mass.
App. Ct. 185, 190-191 (1994) (§ 4(2)(b) gave local retirement board authority to
grant credit for part-time service).

29 840 CMR 15.02(2) provides:

Upon submission of documentation satisfactory to the retirement
board, a member will be allowed to purchase creditable service for
periods of non-membership employment. The amount of creditable
service that may be purchased shall be determined by the
retirement board in a manner consistent with the retirement board's
supplementary regulations that have been approved by the
Commission pursuant to 840 CMR 14.00. The member may
purchase less than all non-membership service available for
purchase; provided, however, that in such event the member must
purchase the most recent time first.

30 Although the language of G.L. c. 32, § 4(2)(c) 1s not entirely clear, we do not
disturb our prior decisions interpreting § 4(2)(c) as applying only where a
member wishes to purchase prior creditable service for part-time and similar
work within the same retirement system. See Santos v. Massachusetts Teachers'
Retirement Sys., CR-04-70 (CRAB Mar. 6, 2006) (member may not purchase prior
part-time service in different retirement system under § 4(2)(c); findings indicate
no rules were in place); cf. Tremblay v. Leominster Retirement Bd., CR-07-685
(CRAB May 19, 2011) (right to purchase substitute service for part-time work in
same retirement system under § 4(2)(c) only where regulations in place).
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intended to prohibit retirement boards from adopting additional rules for
purchase of prior part-time service, as approved by PERAC.

The NCRB’s supplemental regulation, allowing purchase of prior service
where the member worked less than half-time and was ineligible for
membership, is consistent with the overall scheme of the retirement law, G.L.

c. 32. The law is intended to provide retirement benefits for public employees
within the Commonwealth based on their years of service, age, and
compensation. It furthers this goal for a retirement board to have authority,
subject to various specific provisions, to adopt regulations that allow purchase of
prior part-time and similar service under those conditions that the retirement
board believes best serve its members. A board may decide it is appropriate to
allow purchase of prior part-time service in order to give members full benefit for
their years in public service. Especially in cases like Jette’s, where a member
may have spent the bulk of her career working part-time, it is an important
component of the law that retirement boards have discretion to adopt regulations
allowing such purchases. That such regulations are voluntary allows boards to
decline to adopt them, or to impose restrictions, based on the individual
circumstances and needs of the system and its members.

Conclusion. The DALA decision is reversed. Jette is entitled to purchase
creditable service from the Norfolk County Retirement System for her prior part-
time employment with the Town of Attleborough.

SO ORDERED.
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