COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

POCASSET WAMPANOAG INDIAN TRIBE   v.    BOARD OF ASSESSORS OF

 
 


  

  THE CITY OF FALL RIVER
Docket No. F287207



  Promulgated:



  




  June 13, 2007

This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on certain real estate in the City of Fall River for fiscal year 2006.  


Chairman Hammond heard the appellee’s Motion to Dismiss.  Commissioners Scharaffa, Egan, Rose and Mulhern joined him in a decision for the appellee granting the Motion to Dismiss the appeal for lack of jurisdiction.  


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.  


Lesley S. Rich, Esq. for the appellant.


Burton Peltz, Esq. for the appellee. 
FINDINGS OF FACT AND REPORT
On the basis of documents and exhibits entered into evidence at the hearing of the Motion to Dismiss filed by the appellee Board of Assessors of the City of Fall River (“appellee”), the Appellate Tax Board (“Board”) made the following findings of fact.  
The appeal concerns a parcel of land located at 275 Indian Town Road in the City of Fall River (“Fall River”). The parcel of approximately 95 acres of land is located in the watershed area for the city lying on the easterly side of the North Watuppa Pond. The North Watuppa Pond is a major source of drinking water for Fall River.  According to the tax bill produced by the appellee, the owners of the real estate as of the relevant lien date for fiscal year at issue, January 1, 2005, were listed as the “heirs of Perry.”
The appellee assessed a real estate tax for fiscal year 2006 to the heirs of Perry in the amount of $11,713.00.  According to evidence produced at the hearing by the appellee, there had been no payments received and interest of $900.77 had been incurred on the subject assessment. 

The appellant Pocasset Wampanoag Indian Tribe (“appellant”) filed a petition with the Board on behalf of the “Native bands, clans, entities and individuals that are the descendants and heirs of the original native Indians described in a deed from Benjamin Church dated November 1, 1709.” The appellant admitted in its Petition that no real estate tax assessed for the fiscal year at issue had been paid.
According to the appellant the ninety-five acres constituting the subject property is Indian reservation land that is exempt from real estate tax; in the alternative, appellant alleges that the real estate is overvalued.
The appellee filed a Motion to Dismiss on the grounds that no portion of the tax had been paid and interest was incurred.  
For the reasons more fully described below, the Board found that interest was incurred on appellant’s fiscal year 2006 tax due because it failed to pay any part of the tax assessed.  Therefore, the Board found and ruled that it had no jurisdiction to hear this appeal.

OPINION

General Laws c. 59, § 64 provides in pertinent part that:

If the tax due for the full fiscal year on a parcel of real estate is more than $3,000, said tax shall not be abated unless the full amount of said tax due has been paid without the incurring of any interest charges on any part of said tax.

Accordingly, the Board has no jurisdiction over an appeal where a taxpayer incurs interest by failing to timely pay the tax assessed, provided that the $3,000 tax liability threshold and the three-year average provision of G.L. c. 59, § 64 are not met.
  See Stilson v. Assessors of Gloucester, 385 Mass. 724 (1982).  The jurisdictional requirements of G.L. c. 59, § 64, including timely payment, are applicable to taxpayers claiming exemption. See Bible Baptist Church of Plymouth, Inc. v. Assessors of Plymouth, 391 Mass. 1015 (1985).
However, a taxpayer claiming an exemption under G.L. c. 59, § 5, cl. 3, may elect an alternative appeal provision which avoids the § 64 payment requirement.  When a city issues a tax bill that treats as taxable real estate which the appellant claims is exempt under G.L. c. 59, § 5, cl. 3, the appellant has two options: (1) apply to the assessors for an abatement under G.L. c. 59, § 59 (“§ 59”); or (2) appeal directly to the Board under G.L. c. 59, § 5B (“§ 5B”) for a ruling on the property’s eligibility for a charitable exemption.  Trustees of Reservations v. Assessors of Windsor, ATB Findings of Fact and Reports 1991-225.
Appellant sought abatement of the fiscal year 2006 tax by filing a § 59 application for abatement with the assessors on or about January 20, 2006.  The appellant did not make a direct appeal to the Board under § 5B.

Because the appellant choose to appeal the “refusal of the assessors to abate a tax” by filing an application for abatement with the assessors under § 59, it necessarily invoked G.L. c. 59, § 64, which requires an appellant to pay the tax due for the fiscal year without incurring interest if the tax at issue exceeds $3,000.  Samson Foundation Charitable Trust v. Assessors of Springfield, ATB Findings of Fact and Reports 2004-150, 156.  In the instant appeal, the tax for fiscal year 2006 exceeded $3,000 and no payments were made as of the date of the hearing of the Motion to Dismiss.  The jurisdictional principles discussed in Trustees of Reservations cannot be extended to appeals filed under § 59 to excuse noncompliance with the provisions of G.L. c. 59, §§ 59-65D.  See Samson Foundation, ATB Findings of Fact and Reports 2004 at 157-58.  The Board thus ruled that the appellant’s failure to pay the tax assessed, as required under G.L. c. 59, § 64, deprived the Board of jurisdiction to hear and decide this appeal from the appellees’ refusal to abate the tax.   

Moreover, in addition to the above-described jurisdictional defect, there is insufficient evidence to support a finding that the appellant has the requisite standing to challenge the assessment.  The appellant offered as an exhibit Chapter 493 of the Acts of 1907 (the “Act”) relative to Fall River taking certain lands for the protection of the water supply. The Act states that “there are apparently no Indians left on the same, except one family, alleging themselves to be such, namely, the family of Fanny L. Perry.” There is insufficient evidence in the record to indicate that appellant derived title to the subject property from the Perry family or could otherwise be considered an assessed owner or other entity authorized to prosecute an abatement claim under G.L. c. 59, §§ 59 and 64.  
Notwithstanding the ambiguous nature of the appellant’s status and its lack of standing, it remains abundantly clear from the relevant statutory scheme that once the decision to file an abatement application with the appellee was made, it was a jurisdictional prerequisite that the tax be paid timely.  Because the appellant failed to pay any of the tax assessed and did not file a direct appeal to the Board under § 5B, the Board ruled that it has no jurisdiction over this appeal.
Finally, as noted in the Board’s Decision, there may be remedies available to the appellant under G.L. c. 58, § 8 and G.L. c. 60, § 98.  In addition, the underlying issues concerning title to the subject property may be appropriate subject matter for an action in Land Court.  The Board, however, has no jurisdiction to grant the relief the appellant seeks.
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�     Under G.L. c. 59, § 64, if the tax due for the full fiscal year $3,000 or less, or a taxpayer has timely paid at least the average of the tax assessed for the prior three fiscal years, or the average tax for the prior three years is $3,000 or less, the incurring of interest does not deprive the Board of jurisdiction.  The appellant fails to qualify under any of these exceptions to the jurisdictional requirement of timely payment under § 64.
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