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Regulatory Framework 
 
 CSO discharges are regulated by the Commonwealth in several ways.  Like any discharge of pollutants, 
CSOs must have an NPDES/MA Surface Water Discharge Permit under federal regulations and 314 CMR 3.00. 
 Permit procedures are described in 314 CMR 2.00.  Municipalities and districts seeking funding for wastewater 
treatment, including CSO abatement, must comply with the facilities planning process at 310 CMR 41.00.  
Entities obtaining funding or exceeding specific thresholds must also comply with the Massachusetts 
Environmental Policy Act regulations at 301 CMR 11.00.  Each of these regulations contain substantive and 
procedural requirements.  Because both MEPA and facilities planning require the evaluation of alternatives, 
these processes are routinely coordinated. 
 
 Any permit for a CSO discharge must require compliance with Massachusetts Surface Water Quality 
Standards at 314 CMR 4.00.  States are responsible for promulgating water quality standards under the federal 
Clean Water Act and parallel state laws.  Water quality standards contain classifications of water bodies, 
designation of uses, criteria to protect the uses, and antidegradation provisions.1  The water quality standards 
establish goals for waters of the Commonwealth, and provide the basis for water quality-based effluent 
limitations in NPDES permits.  Any discharge, including CSO discharges, is allowed only if it meets the criteria 
and the antidegradation standard for the receiving segment. 
 
Regulatory Options for CSOs 
 
 The CSO Policy describes a hierarchical "menu" of options within the Surface Water Quality Standards 
to accommodate the range of situations in which CSOs are found.  The appropriate regulatory option for each 
CSO will be chosen based on the frequency and impact of each overflow, with public participation as an integral 
part of permit issuance.  The Policy encourages cost-effective options that promote progress toward water 
quality goals while avoiding, where possible, the downgrading of water bodies on a permanent basis.  Regulatory 
options for CSOs include: 
 

 Class B or SB - CSOs are eliminated. 

 Class B(CSO) - CSOs remain but must be compatible with 
 water quality goals. 

 Variance - CSOs remain when allowed under a short term modification of water quality 
standards through an NPDES/MA permit. 

 Partial Use Designation - CSOs remain with moderate 
 impacts resulting in intermittent impairment of water quality goals. 

                     
    

1
  Water bodies are classified as A, B, or C (SA, SB, or SC for marine waters).  All waters in 

Massachusetts are currently classified either Class A (source of public water supply) or Class B 

("fishable/swimmable").  Numeric or narrative criteria are established for each water body.  

Antidegradation provisions protect the designated and existing uses of waters.  Uses of water bodies 

include habitat, recreation, fishing, or water supply. 
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 Class C - CSOs remain, causing permanent and sustained 
 impairment so that Class B water quality goals cannot 
 be met. 
 
 Revisions to DEP's Surface Water Quality Standards were made in 1995 to establish this system for 
efficient and effective regulation of CSOs.  The "menu" enhances flexibility for permittees, minimizes demands 
on the Department's administrative resources, provides equivalent environmental protection with less process, 
and ensures the highest level of public health and environmental protection consistent with the realities of CSO 
abatement. 
 
 The Department will base its decision to identify a segment as B(CSO), to issue a variance, to issue a 
partial use designation, or to change the classification to Class C, on one or more of the reasons stated at 314 
CMR 4.03(4)2.  Generally, a decision to allow CSO discharges to continue will only be made if the Department 
finds that more stringent controls would lead to substantial and widespread economic and social impact as 
determined by a cost/benefit analysis.  The Department may, but is not required to, allow CSO discharges when 
a facility can demonstrate its eligibility based on one or more of the reasons stated in the regulations. 
 
 The public notice and hearing requirements that apply to all Department regulatory changes will be 
observed prior to the promulgation of any additional revisions to the Surface Water Quality Standards for 
implementation of the Policy.  Revisions to the Water Quality Standards will be required to establish a partial use 
designation or downgrade to Class C. 
 
Relationship to EPA CSO Control Strategy and the NPDES Regulations 
 
 EPA's 1994 CSO Control Policy revised some features of its 1989 version to provide greater flexibility 
by allowing a minimal number of overflows which are compatible with the water quality goals of the Clean 
Water Act.  DEP's 1995 regulatory revisions correspondingly decreased reliance on partial use designation as the 
sole regulatory vehicle to support CSO abatement plans3. 
 

                     
    

2
 314 CMR 4.03(4) allows the removal of a use that is not an existing use, a partial use 

designation, or a variance if the applicant demonstrates that: 

"(a) Naturally occurring pollutant concentrations prevent the attainment of the use; or 

(b) Natural, ephemeral intermittent or low flow conditions or water levels prevent the attainment of 

the use, unless these conditions may be compensated for by the discharge of sufficient volume of 

effluent discharges without violating state water conservation requirements to enable uses to be 

met; or 

(c) Human caused conditions or sources of pollution prevent the attainment of the use and cannot 

be remedied or would cause more environmental damage to correct than to leave in place; or 

(d) Dams, diversions or other types of hydrologic modifications preclude the attainment of the use, 

and it is not feasible to restore the water body to its original condition or to operate such 

modification in a way that would result in the attainment of the use; or 

(e) Physical conditions related to the natural features of the water body, such as the lack of a 

proper substrate, cover, flow, depth, pools, riffles, and the like, unrelated to water quality, 

preclude attainment of aquatic life protection uses; or 

(f) Controls more stringent than those required by sections 310(b) and 306 of the Federal Water 

Pollution Control Act (33 USC § 1251 et seq.) would result in substantial and widespread economic 

and social impact." 

 

    
3
 DEP's 1990 CSO Policy was based on EPA's 1989 CSO Control Policy and established the goal of 

eliminating adverse impacts from CSOs, using partial use designation where removal or relocation was 

not feasible.  The three month design storm was identified as the minimum technology-based effluent 

limitation, which would result in untreated overflows an average of four times a year.  Abatement 

measures to meet these minimum standards were necessary for a CSO discharge to be eligible for 

partial use designation.  Presumably, all CSOs exceeding this standard required downgrading to Class 

C or SC status.  No partial use designations or downgrades to Class C were actually made, but the 

process was perceived as administratively cumbersome. 
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 In all cases, NPDES/MA permits will require the nine minimum controls necessary to meet 
technology-based limitations as specified in the 1994 EPA Policy.  The nine controls may be summarized as; 
operate and maintain properly; maximize storage, minimize overflows, maximize flows to Publicly Owned 
Treatment Works (POTW), prohibit dry weather CSO's, control solids and floatables, institute pollution 
prevention programs, notify the public of impacts, and observe monitoring and reporting requirements.  The 
nine minimum controls may be supplemented with additional treatment requirements, such as screening and 
disinfection, on a case-by-case basis. 
 
 EPA allows the issuance of a variance or the removal of a use in certain circumstances, which were 
incorporated into the Department's regulations in 1995 (see footnote 2).  EPA regulations also generally govern 
the content of, and establish an approval process for, state water quality standards. 
 
 The Department's goal is to eliminate adverse CSO impacts and attain the highest water quality 
achievable.  Separation or relocation of CSOs will be required wherever it can be achieved based on an 
economic and technical evaluation.  The facilities planning process is designed to provide the requisite technical 
and economic analysis to determine whether elimination of CSOs is feasible, to provide a basis for determining 
which abatement measures should be implemented for CSOs which will not be eliminated, and for determining 
an appropriate schedule for all CSO abatement activities. 
 
* Class B or SB 
  
 Where CSO discharges are eliminated through sewer separation or relocation, receiving waters may be 
designated as B or SB. 
 
* Class B (CSO) or SB (CSO) 
 
 Where elimination of CSOs is not economically feasible and the impacts from remaining CSO 
discharges will be minor, the segment will be identified as B(CSO).  Although a high level of control will be 
achieved, Class B standards may not be fully met during infrequent, large storm events.  Overflow events may be 
allowed without a variance or partial use designation, provided that certain conditions are met.  The 1995 
revisions to the regulations created the B(CSO) water quality category by establishing regulatory significance for 
the notation "CSO" shown in the "Other Restriction" column at 314 CMR 4.06 for impacted segments.  When 
the conditions have been met, the B(CSO) identification is given regulatory force4. 
 
 An identification of B(CSO) will be made only after the Department has approved a facilities plan 
showing that minor CSO discharges are the most environmentally protective and cost-effective option available. 
 Generally, eligibility for Class B (CSO) status is limited to discharges which can meet national goal use standards 
more than 95% of the time, but the highest level of control must always be achieved for each case as determined 
in the facilities plan through a cost/benefit analysis.  The Department will prepare a Use Attainability Analysis5, 

                     
    

4
 314 CMR 4.06(1)(d)(10) notes that waters have been individually identified as impacted by 

CSOs in the water quality standards.  Overflow events may be permitted without a variance or partial 

use designation provided that four conditions are met: "a. an approved facilities plan under 310 CMR 

41.25 provides justification for the overflows; b. the Department finds through a use attainability 

analysis, and EPA concurs, that achieving a greater level of CSO control is not feasible for one of 

the reasons specified at 314 CMR 4.06(3); 

c. existing uses and the level of water quality necessary to protect the existing uses shall be 

maintained and protected; and 

d. public notice is provided through procedures for permit issuance or facility planning under 

M.G.L. c. 21 §§ 26 through 53 and regulations promulgated thereunder pursuant to M.G.L. c. 30A.  In 

addition, the Department will publish a notice in the Environmental Monitor." 

    
5
 A Use Attainability Analysis (UAA) scientifically assesses physical, chemical, biological, 

and economic factors affecting a use.  The analysis also evaluates whether a designated use could be 

attained if CSO controls were implemented (e.g. reduction of sediment loading from CSOs to prevent 

burial of spawning areas). 
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based on the facilities plan, to document that achieving a higher level of CSO control is not feasible or 
appropriate.  Priority will be given to relocating or eliminating CSOs in sensitive areas such as Outstanding 
Resource Waters, bathing areas, water supply intakes, endangered species habitat and shellfish beds.   
 
 Public notice of the identification of B(CSO) segments will be provided through the public 
participation process that is already an important component of permit issuance.  In addition, whenever a 
facilities plan is prepared for CSO facilities, the public participation procedures of 310 CMR 41.00 will be 
followed.  Each includes notice of the project and an opportunity for a public hearing.  In addition, a notice will 
be provided in the Environmental Monitor. The Department may provide other means of affording public 
comment at its discretion, whether upon its own initiative or upon request from interested parties. 
 
* Variances 
 
 Variances are short term modifications in water quality standards.  Unlike partial use designations, 
variances are both discharger and pollutant specific, are time-limited, and do not forego the currently designated 
use.  A variance allows the NPDES permit to be written to the "modified" water quality standard as analyses are 
conducted and as progress is made to improve water quality.  A variance will be used were long-term attainability 
of the standard is uncertain, the CSO abatement plan includes phased implementation and/or the Department 
believes the standards may ultimately be attained.  With a variance, NPDES/MA permits may be written such 
that reasonable progress is made toward attaining the standards without violating section 402(a) (1) of the 
federal Clean Water Act, which requires that NPDES permits meet the applicable water quality standards.  
Where a variance is issued, permittees will be required to implement the Nine Minimum Controls and any 
additional controls shown to be cost-effective in the cost/benefit analysis. 
  
 The justification for a variance involves the same substantive requirements as apply to a permanent 
change in the standard (see footnote 2), although the showings needed are less rigorous.  However, unlike a 
downgrade to partial use or Class C, variances maintain the currently designated use.  Therefore, a variance does 
not require a formal Use Attainability Analysis under EPA's water quality program.  Additionally, the standard 
for the segment will be modified only for the permittee receiving the variance, while clearly maintaining the 
higher standard for other discharges.  By maintaining the standard rather than changing it, the state will assure 
that further progress is made in improving water quality and attaining the standard, particularly when there is 
uncertainty about the success of a proposed control strategy. 
 
 The Department will use the permit as the vehicle to grant the variance. Notice of the permit will clearly 
state that the variance temporarily modifies the state's water quality standards.  Variances are normally reviewed 
every three years, and may be codified in the water quality standards at the next triennial review.  In comparison, 
the partial use designation is also reviewable during each triennial review, but reflects the state's determination 
based on a higher degree of certainty that uses cannot consistently be achieved. 
 
* Partial Use Designation 
 
 Where the Department is certain that uses or standards cannot, and will not, be met on a permanent 
but intermittent basis, a partial use designation may be granted for specific segments through a regulatory 
revision.  Partial use is the term used to describe waters occasionally subject to short-term impairment of uses, 
but which generally support those uses.  Generally, short-term impairment means that the standards are met at 
least 75% of the time, but the permissible level will be determined through the facilities planning process on a 
case-by-case basis.  Partial use can be defined by season or a particular storm event when a use such as 
swimming will be unattainable in CSO impacted waters.  The use must be fully protected downstream, in other 
seasons, or smaller storm events. 
 
 The Department may find that an applicant has demonstrated that a use is not attainable under 
circumstances identified in the regulations at 314 CMR 4.03(4) (see footnote 2).  Information to support a 
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designation will be developed largely in the Environmental Impact Report or the Facilities Plan.  The 
information contained in the facilities plan and available watershed plans will include most information necessary 
for the Use Attainability Analysis (see footnote 4) which must be submitted to EPA prior to the designation. 
 
* Class C 
 
 Some CSOs may discharge to segments where designated uses cannot and will not be achieved on a 
permanent basis in the foreseeable future.  These segments are candidates for a change in classification from 
Class B or SB to Class C or Class SC.  A Use Attainability Analysis would be required for the change in 
classification.  Downgrade to Class C is the undesirable option of last resort.  
  
Administrative Procedures 
 
A.  NPDES Permitting 
 
  As CSO discharges are defined as a point source under the Clean Water Act and the Massachusetts 
Water Quality Standards, an NPDES Permit must be issued jointly by EPA and DEP for these discharges.  
The NPDES Permit will set forth the requirements for implementation and assessment of the Nine 
Minimum Controls (NMC) and the requirement for developing a Long-Term CSO Control Plan.  These 
permitting requirements will normally be carried out in two phases. The Phase I Permit will  require the 
permittee to implement and document the NMC and develop a Long-Term CSO Control Plan.  The Phase II 
Permit will require continued implementation of the NMC and also implementation of the Long-Term 
Control Plan.  Where necessary and appropriate, permits will include water-quality based effluent limits to 
comply with receiving water classifications.  The permit provisions may include a maximum number of 
overflows, effluent limits, a specification of minimum treatment or capture, or other measures to ensure 
compliance with water quality standards.  These permit limits may be conditioned on storm events so as to 
account for the possibility of multiple extreme storm events in a single year.  NPDES permits for CSO 
discharges will continue to be required in all areas where CSOs are not elimintated, regardless of receiving 
water classification.   The public participation requirements set forth in 314 CMR 2.00 are a necessary and 
important part of the permitting process.  
 
B. Receiving Water Classifications 
 
  As indicated in the regulatory framework, there are a range of potential classifications for waters 
impacted by CSO discharges.  The Long-Term CSO Control Plan, which includes a public participation 
process, is the critical step in determining water quality-based control measures that are technically feasible, 
affordable, and which comply with state water quality standards.  The selection of the appropriate regulatory 
option will be based on information compiled in the long-term plan and other watershed information, which 
must demonstrate that the plan will achieve compliance with specific classifications.  If a change in classifica-
tion is necessary for implementation of the recommended plan, the permittee must request such action from 
the Department, and the requisite level of CSO control must be documented in the plan.  The department 
will work with the stakeholders and permittee throughout the process to provide guidance. 
 
  Figure 1 summarizes the administrative procedures necessary for regulatory classification of CSO-
impacted receiving waters. In all cases where CSOs will remain active, a NPDES permit will be required as 
noted above.  In addition, a Use Attainability Analysis (UAA) is also required where CSO discharges will 
remain except where a variance for CSO discharges will be issued.  The substance of the UAA, which 
presents a scientific and socio-economic assessment of factors affecting a use,  must be developed in the 
Long-Term CSO Control Plan.  The UAA is prepared by the Department, submitted to EPA and must be 
approved prior to any further action to reclassify a segment. 
 



     

 

 6 

  Where the permittee requests that a receiving water be downgraded to a Bpartial or C classification, the 
permittee must additionally demonstrate that meeting the B(CSO) level of control is unfeasible based on an 
evaluation of the costs, benefits to be achieved, and in consideration of existing and projected uses of the 
receiving water. The Department in this case shall provide public notice and the opportunity for a public 
hearing in accordance with MGL c. 30A. 
 
C. Public Participation 
 
  Participation by stakeholders is an important part of the administrative requirements of CSO control 
programs.  DEP has established procedures for public participation in the following areas: 
 
(1) Long Term CSO Planning 
 
  Public participation during the long-term CSO planning is critical since development of the long-
term plan will encompass a technical, financial, and environmental evaluation of CSO control alternatives, 
and information in the plan will form the basis of most of the regulatory decisions.  DEP requires a 
minimum of one public meeting to discuss CSO control alternatives and one public hearing on the 
recommended plan.  However, most, if not all, CSO planning efforts include substantially greater public 
participation, including frequent progress meetings, citizens advisory groups, and other public meetings to 
educate and inform stakeholders on CSO planning issues.  DEP strongly encourages permittees to have 
extensive public participation opportunities in the planning process since acceptance by stakeholders is a 
critical factor in the implementability of any CSO control alternative. 
 
(2) Water Quality Standards/Regulatory Changes 
 
  Where a change in classification of a receiving water is proposed, DEP will allow for public 
comment.  In the case of B(CSO), notice will be made in the Environmental Monitor.  In the case of a 
formal downgrade to Bpartial or C, DEP must also hold a public hearing pursuant to MGL c. 30 for a 
regulatory revision. 
 
  Additionally, EPA requires that DEP review and update the state water quality standards every three 
years.  An important part of this process is holding a public hearing to receive public comment on the 
regulatory standards and designations for all receiving waters statewide.  In cases where DEP is proposing 
significant changes associated with CSO impacts, DEP will hold public hearings in the areas of impact. 
 
(3) NPDES Permits 
 
  Where CSO discharges will not be eliminated, a NPDES/MA Surface Water Discharge Permit is 
required under federal regulations and 314 CMR 3.00.  DEP will issue public notice of all permit proceedings 
and will hold a public hearing on draft permits for CSO permittees to allow for public comment.  At the time 
of issuance of the final permit, DEP shall also issue a response to comments. 
 
(4) MEPA 
 
  CSO control programs are also subject to the requirements of the Massachusetts Environmental 
Policy Act (MEPA).  The MEPA regulations, 301 CMR 11.00, specify a public review process for projects 
which may have environmental impacts.  In nearly all cases, proponents of a CSO control plan will need to 
file an Environmental Notification Form (ENF) and subsequently an Environmental Impact Report (EIR) to 
provide an evaluation of impacts and an opportunity for public comment.  Where DEP proposes to 
downgrade a receiving water, to Bpartial or C, DEP will make a MEPA filing in this regard as well.  
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Contacts 
 
Permittees and stakeholders may contact the following agencies for additional information and guidance on 
CSO regulatory issues: 
 
 
MA Department of Environmental Protection 
Bureau of Resource Protection 
One Winter Street 
Boston, MA  02108 
(617) 556-1172 
 
 
Environmental Protection Agency - Region 1 
Office of Ecosystem Protection 
One Congress Street 
Boston, MA  02202 
(617) 565-3478 



Figure 1
CSO Controls - WQS Coordination

Variance issued for CSO
discharges to segment until
further WQ information is

developed*

Attainability of
national goal use standards

impossible to determine without
additional WQ information

Segment (re)classified as
A,B or SA,SB
as appropriate

Recommended CSO Controls
meet national goal use standards
at all times  (CSO elimination)

NPDES Permit issued for
CSO discharges

Segment noted as B/CSO
or SB/CSO in WQS

Public notice in Environmental
Monitor noticing pending
designation as B/CSO

Use Attainability Analysis (UAA)
submitted to and approved by

EPA

Recommended CSO Controls
meet national goal use standards

>95 % of time*

Reclassify segment as
B/partial or SB/partial

Public Notice and Public
Hearing pursuant to MGL
c. 30 regarding pending
downgrade to B/partial

Use Attainability Analysis (UAA)
submitted to and approved by

EPA

Recommended CSO controls
meet national goal use standards

>75%, but <95% of time*

Reclassify segment as
C

Public Notice and Public
Hearing pursuant to MGL
c. 30 regarding pending

downgrade to C

Use Attainability Analysis (UAA)
submitted to and approved by

EPA

Recommended CSO controls
meet national goal use standards

<75% of time*

Approved Long-Term CSO
Control Plan

  
 
*One of the criteria of 314 CMR 4.03(4) must be met
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