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(617) 727-2293

FREDERICK T. PREECE,
JR.

Appellant
ppecan Case No.: G1-05-5

V.

DEPARTMENT OF
CORRECTION,
Respondenr

DECISION

After careful review and consideration, the Civil Service Commission voted at an executive
session on March 1, 2007 to acknowledge receipt of the report of the Administrative Law
Magistrate dated January 24, 2007 as well as the comments subsequently received by the
Appellant and the Appointing Authority. The Commission voted to adopt the findings of fact
and the recommended decision of the Magistrate therein. A copy of the Magistrate’s report is
enclosed herewith. The Appellant’s appeal is hereby dismissed.

By vote of the Civil Service Commission (Bowman, Guerin, Marquis, Commissioners;
[Goldblatt, Chairman, Taylor, Commissioner — Absent]) on March 1, 2007.

A true recond. Attest.

Iy o

Christophrr C. Bowman

Commissloner

Either party may file a motion for reconsideration within ten days of the receipt of a Commission order or
decision. A motion for reconsideration shall be deemed a motion for rehearing in accordance with MGL ¢. 30A
S. 14(1) for the purpose of tolling the time for appeal.

Under the provisions of MGL ¢. 31 S. 44, any party aggrieved by a final decision or order of the Commission
may initiate proceedings for judicial review under section 14 of chapter 30A in the superior court within thirty
(30) days after receipt of such order or decision. Commencement of such proceeding shall not, unless
specifically ordered by the court, operate as a stay of the commission’s order or decision.

Notice to:
Paul W. Patten, Esq.
Jeffrey Bolger (DOC)
Yohn Marra, Esg. (HRD)
Joan Freiman Fink, Esq.



COMMONWEALTH OF MASSACHUSETTS
- Division of Administrative Law Appeals
98 North Washington Street, 4th Floor
Boston, MA 02114

www.mass.gov/dala

Tel 617-727-7060

Fax 617-727-7248 . | o
January 24, 2007 e
Lydia Goldblatt, Chairman wIE B ey
Civil Service Commission S o M
One Ashburton Place o :{}»
Boston, Ma. 02108 Zg P
hxE =P 9]
Y
Paul W, Patten, Esq. %g $

56 North Main Street
Fall River, Ma. 02720

Jeffrey Bolger
Department of Correction
PO Box 946

Industries Drive

Norfolk, Ma. 02056

RE: Frederick T. Preece, Jr. v. Department of Correction, G1-05-5, CS-07-53

Dear Madame Chairman, Mr. Paiten and Mr. Bolger:

Enclosed please find the Recommended Decision that is being issued today. The parties are advised that
pursuant to 801 CMR 1.01(11)(c), they have thirty (30) days to file written objections to the decision to
the Civil Service Commission which may be accompanied by supporting briefs.

Very truly youss,

SN fz)wK

Aoan Freiman ka Esq.
Administrative Magistrate

Encl.
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Appearance for Appellant: ~ Paul W. Patten, Esq.

56 North Main Stireet
Fall River, Ma, 02720

Appearance for Appointing

Authority: Jeffrey Bolger,

Department of Correction
P.O. Box 946

Industries Drive
Norfolk, Ma. 02056

Administrative Magistrate: Joan Freiman Fink, Esq.

RECOMMENDED DECISION ON MOTION FOR SUMMARY DECISION

Pursuant to G.L. ¢. 31 §2(b), the Appellant, Frederick T. Preece, Jr., is appealing
the decision to bypass him for appointment asa Cofreciion Officer with the Department
of Correction (DOC). On January 27, 2005, the Human Resources Division accepted the
reasons proffered by the DOC for this bypass (Exhibit 7). The Appellant fiIeé an appeal

of this decision with the Civil Service Commission in accordance with the provisions of

G.L. c. 31 §2(b) (Exhibit 7).
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On April 27, 2005, the Appeltant' submitted a Motion for Summary Decision.
The Respondent submitted an Opposition td the Motion for Summary Decision on
S.eptember' 29, 2006, On October 6, 2006, the Appellant submitted a Motion to Strike
Respondent’s Opposition to the Motion for Summary Decision.

A hearing on the Motion for Summary Decision was held on January 22, 2007 at
the offices of the Division of Administrative Law Appeals, Boston, Ma. Vatious
décuménts were entered into evidence at the hearing (Exhibits 1 — 9). The parties
pfesented oral arguments at this hearing. No witnesses were called by either party. One

cassette tape recording was made of the proceeding.

FINDINGS OF FACT

At the hearing, the parties agreed .that there are no material issues of fact in
dispute. They further agreed to the following facts which I now enter as findings no. 1 -
11:

1. The Appellant, Frederick T. Preece, Jr., d.0.b. 4/11/71, took the civil service

examination for the position of Correction Officer I with the DOC. He scored
a 94 on the éxamina’cion and was placed on the Certification list No. 20400080
dated August 31, 2004 (Exhibit 2).

2. In September of 2004, the Appellant was notified to report to the DOC for a

pre—screening procéss applicable to all candidates for the position of

Correction Officer I.
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3. As part of this pre-screening process, the Appellant executed a written waiver
allowing the DOC to perform a Criminal Offeﬁder Record Information
(CORI) background check.

4, On October 20, 2004, the DOC received the results of the CORI check that
revealed that in October of 1991, the Appellant had been charged with se&ond
degree _murder, assault and battery with a dangerous weapon, as well as
varioﬁs firearm violétidns including possessing a firearm without a permit and
discharging a firearm (Exhibit 3).

5. The CORI check further revealed that on November 19, 1993, after a trial in
Bristol Superior Court, the Appellant was found not guilty of all the charges
(Exhibit 3).

6. In addition to the dbcuments relating to the court proceedings, the DOC also
received on October 20, 2004, a copy of the Incident Report from the New
Bedford Police Department contained the underlying facts that led to the
arrest of the Appellant on the above named charges. Included in this Incident
Report were references to the Appellant’s having engaged in aggressive
behavior and having used racial epithets (Exhibit 9).

7. On December 30, 2004, the Appeliant received written notification that he
was being bypassed for the position as a Correction Officer I on the grounds
that his background investigation had revealed an unsatisfactory criminal
history record (Exhibit 4).

8. On January 27, 2005, the Human Resources Division of the Executive Office

for Administration and Finance sent the Appellant notification that it had
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aécepted the reasons offered by the DOC for bypassing him fo.r tﬁe position of
Correction Officer I (Exhibit 7).

9. Pursuant to G.L. c. 32 §2(b), the Appellant filed a timely appeal of this
decision with the Civil Servi.ce Commission (Exhibit 7).

10. On April 25, 2005, the Appellant filed a Motion for Summary Decision along
with affidavits and a memorandum of law in support thereof.

_ 11. The Respondent did not file a response to that Motion for Summary Decision
until September 29, 2006 when it filed an Oﬁposition to the Motion for
Summary Decision on September 29, 2006. On October 6, 2006, the
Appellant submitted a Motion to Strike Respondent’s Opposition to the

Motion for Summary Decision.

CONCLUSION AND RECOMMENDATION

There are no genuine issues of material fact in dispute in this case. Counsel for
the Appellant raises two distinct arguments as to why his Motion for Summary Decision
shouird be allowed and the decision to bypass the Appellant reyersed. - In the first
_ instance, Counsel for the Appellant stresses that although he submitted a Motion for
Summary.Decision on April 25, 2005, the Respondent not only did not meet the seven
day time period for filing a response to that motion pursuant to 801 CMR 1.01 (7), the
Respondent did not submit a response until September 29, 2006, almost a year and one-
half later. In addition, the Civil Service Commission failed to contact Appellant’s

Counsel scheduling of the Motion for Summary Decision despite the fact that Counsel
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had called the Commission several times prior to Septémber of 2006. Counsel for fhe
Appellant argues that since neither the Respondent nor the Civil Service Commission
responded to his Motion for Summary Decision in a timely fashion, the Appellant is
entitled to prevail as a matter of law.

The Appellant is not entitled to prevail dn this procedural issue. The Appellant
has not demonstrated that his rights were in any way prejudiced by this delay. Mr.
Preece was afforded a full hearing on both the procedural and substantive issues raised in
his motion. At the current heariﬁg, the parties were given an opportunity to pfesent
documentary and testimonial evidence as well as an opportunity to present extensive oral
arguments. Counsel for the Appellant offered multiple exhibits which were marked into
evidence. The Appellant voluntarily chose not to testify in his own behalf.

In the absence of any showing that the Appellant’s rights were prejudiced by the
delay in response to the Motion for Summary Decision, I recommend that the Civil
Sérvice Commiséion deny the Appéllant’s procedural claim.

In his Motion for Summary Decision, the Appellant notes that the sole reason
offered by the DOC for bypassing him for appointment to the position of Correction
Ofﬁce.r I was the fact that he was arrested and tried for various crimes including murder
iﬁ the second degree and assault and battery with a dangerous weapon in the early 1990°s. |
According to the Appellant, since he was found not guilty By a court of competent

| jurisdiction of all the criminal charges brought against him, the Civil Service
Commission should reverse the decision of the Department of Correction bypassing him

for the position of Correction Officer I. The Appellant further argues that the Civil
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Service Commission is preg:ltfded from considering the un&eriying police records that led
to his arrest as he was subsequently exonerated of all charges.

In a bypass case, the Civil Service Commission must determine “whether the
appointing authority bhas sustained its burdeﬁ or proving that there was reasonable
justification for the action taken by the appointing authority.” See City of Cambridge v.
Civil Service Commission, 43 Mass. App. Ct. 300, 304 (1997); “Justified” in this context
means “done upon adequate reasons sufficiently supported by credible evidence, when
weighed by an unprejudiced mind, guided by common sense and by correct rules of law.”
Id at 304.

In the current case, it is not disputed that in October of 1991, the Appellant was
arrested on the charge of murder in the second degree, assault and battery with a
dangerdus weapon, and various firearm violations. It is also not disputed that in 1993
after a jury trial in the Bristol Superior Court, the Appellant'Was found not gﬁilty of those
charges.

However, notwithstanding the Appellant’s argument, the Civil Service
Commission has long held that an applicant’s arrest record, even when there is no
conviction, is entitled to consideration in the determination as to whether that applicant
should be appointed to a particular position. See Andre Lavaud v. Boston Police
Department, 12 MCSR 236 (1999) where the Civil Service Commission upheld the
bypass of the Appellant for the position of police officer on the.basis of his criminal
history despite the fact that all the criminal charges against Mr. Lavaud had been
dismissed. See also Gerald Tracey v. City of Cambridge, 13 MCSR 26 (2000); Andre

Thames v. Boston Police Department, 17 MCSR 125 (2004); Paul Brooks v. Boston
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Police Department 12 MCSR 19 (1999), and Soares v. Brockton Police Department, 12
MCSR 168 (2001). | |

Likewise; the Civil Service Commission may consider the underlying facts that

led to the arrest iﬁcluding the official police report in its determination as to the

| suitability of an applicant for appointment to a certain position. In the current case, the
incident report issued by the New Bedford Police Department that led to the Appellant’s
arrest én serious criminal charges contains references to the Appellant’s propensity
toward violence as well as his use of racial epithets.

After careful review of the evidence presented in this appeal, I conclude that
based on the Appellant’s criminal history, the DOC has met its burden of proof to
demonstrate that its decision to bypass the Appellant for appointment to the position of
Correction Officer I, a position that involves public trust, was fully justified. |
Accordingly, I‘ recommend to the Civil Service Cmﬁmission that it deny the Appellant’s
Motion for Summary Decision and that it affirm the decision of the Human Resources
Division accepting the reasons proffered by the Department pf Correction for bypéssing

the Appellant for appointment for the position to Correction Officer 1.

DIVISION OF ADMINISTRATIVE LAW APPEALS
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Chairman Lydia Goldhlatt January 29, 2007 %ﬁ_% — il

Civil Service Commission D c: I
One Ashburton Place, Ruam 503 %Eﬁ o

McCormack Building
Boston, Massachusetts 02108 '
RE: Case: G1-05-5, CS-07-53

Dear Chairman:

Enclosed please find the Department of Correction’s Motion to Adopt the Recommended
Decision of the Hearing Officer in this matter. T he L spwt nent of Correction reserves its right
to file an opposition to any and all ob; ections that may i« filed on behalf of the Appellant in this
matter. Kindly disregard the previous document as, due to a typographical error, the Appellants’

name and docket number was incorrect.

If you have any questions please contact my office.

Very truly yours,

cc: Paul W, Patten, Esq.
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MOTION TO ADOPT THE RECOMMENDED DECISION OF gg 3

THE HEARING OFFICER

The Department of Correction, pursuant to 801 CMR 1.01 (11)(C), hereby requests that

the Civil Service Commission adopt the Recommended Decision of the Hearing Officer
in this matter. '

As Grounds, the Department states that:

The Hearing Officer’s Recommended Decision was issued pursuant to M.G. L. ¢. 31

§2(b).

The Recommended Decision was issued in accordance with M.G.L. ¢. 30A §11(8). “The
decision [was] accompanied by a statement of reasons for the decision, including
determinations of each issue of fact and law necessary to the decision.” M.G.L. ¢. 30A

§11(8).

As the decision is consistent with the findings of fact in this matter, the Commxssmn
should adopt the Hearing Officer’s Recommended Findings.

NEWEL
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@



CONCLUSION

WHEREAS the Civil Service Commission should adopt the Recommended Findings
issued in this maltter.

Respectfully Submitted,

effisd S. Bolger
Director of Employee Relations
Department of Correction

P.O. Box 946

Norfolk, MA 02056

(508) 850-7893

CERTIFICATE OF SERVICE
I, Jeffrey S. Bolger, hereby certify that I have sent the above Motion to Paul W. Patten, Esq,
56 North Main Street, Fall River, MA 02720 via first ¢lass mail.

Dated: /’37’07




PAUL W, PATTEN
Attorney-at-Law
Suite 221

56 North Main Street

Fall River, Massachusetts 02720
Telephone (508)672-3559
Fax (508)672-2401

Email: paulpatten@comcast.net

Lydia Goldblatt
Chairman

Civil Service Commission
One Ashburton Place
Boston, MA 02108

Re: Frederick Preece, Jr.
vs. Department of Correction
Case Nos. G1-05-5, C8-07-53

Dear Chairman Goldblatt:

February 20, 2007

RECEIVED

UNFeg 22 o *ug
& g}rﬁﬂ JUVEALTH OF Masg
PERYICE CoMMissipyy

Enclosed for filing please find Appellant's Objections to Recommended Decision
on Motion for Summary Decision in the above action.

Thank you very much.

enclosure (1)

cc: Jeffrey Bolger
Department of Corrections
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Department of Correction, S

Appellee

Now comes the Appellant and objects to the Recommended Decision on Motion for

Summary Decision which was mailed to his counsel by Administrative Magistrate Fink on
January 24, 2007, as follows:

1. As to the first paragraph on page 2 of said decision, the Appellant objects to the fact that that
paragraph fails to mention that, as contained in the record in this action, the Appellant filed and
served a motion on June 1, 2005 asking the Commission to render a decision on his motion for
summary decision, i.e. 37 days after filing and serving his motion for summary decision and one

year and five months before the Appellee ever bothered to file an opposition to that motion for
summary decision;

2. As to paragraph #6 on page 3 of the said decision, the Appellant objects to the stated finding

of fact that "the DOC also received on October 20, 2004, a copy of the Incident Report from the



New Bedford Police Department contained the underlying facts that led to the arrest of the

Appellant on the above named charges." The bases of that objection are, as follows:
(a) No testimony whatsoever was placed before Administrative Magistrate Fink
by the Appellees as to when the copy of that incident report was received by DOC or as
to who, if anyone, at DOC ever reviewed that report prior to the decision having been
taken to bypass the Appellant, despite the Appellee having the burden of proof in this
matter. Consequently, the recommended decision's finding that that report was received
by DOC "on October 20, 2004" is without foundation, particularly in light of the fact that
the DOC's date stamp on that report is January 6, 2005. At the hearing in this matter on
Tanuary 22, 2007, the Appellant specifically objected to any such conclusion being drawn
by the administrative magistrate as to that "fact", and that objection is hereby renewed;
(b) Neither any police officer who contributed to the contents of that "incident report"” nor
any civilian described therein testified at the hearing in this matter on Januvary 22, 2007
nor did the Appellee, which bears the burden of proof in this matter, produce the
transcript of the Appellant's criminal trial or any other evidence to demonstrate that any
of the "totem pole" hearsay statements contained in that police report were ever testified
to under oath by any of the people to whom they were attributed in that report or that
anything in that report was subsequently substantiated in any way. The Appellant
specifically objected at the hearing in this matter on January 22, 2007 to the admission
into evidence of that incident report on the grounds of it being an irrelevant and
impermissible piece of evidence because it is nothing more than unsworn,
unsubstantiated totem pole hearsay as to which the administrative magistrate had not a

shred of evidence before her as to the reliability of anything contained within it, and the



Appellant hereby renews that objection to the admission and consideration of that report

as evidence in support of the recommended decision.

3. As to the conclusion of the recommended decision that the Appellant did not suffer prejudice
as a result of the Appellee's failure to comply with the requirement of 801 CM.R. 1.01(7) that it
file a response to the Appellant's motion for summary decision and, therefore, the Appellant is
not entitled to a decision in his favor, the Appellant objects to that conclusion, on the following
bases:

(a) contrary to the contention on pages 4 and 5 of the recommended decision "that
Counsel had called the Commission several times prior to September of 2006" for the purpose of
getting the motion for summary decision heard, the contents of the record are clear that, despite
the Appellee having been timely served with that motion on April 25, 2003, it did not file a
response within seven days as required by rule 1.01(7) nor ask either counsel for the Appellant or
the Civil Service Commission for an extention of that seven day period, and that, rather than
merely calling the Commission, the Appellant filed a clear and specific motion for the
Commission to make a decision on his unopposed motion for summary decision, on June 1,
2005, and served notice of that filing on the Appellee, so that both the Commission and the
Appellee were on specific notice that the Appellant had filed such a motion for summary
decision, no opposition — timely or otherwise — had been filed to that motion and the Appeliant
was aggressively seeking a decision on that unopposed motion. Despite that action on the
Appellant's part, he was made to wait an additional one and a half years before ever getting a
response to that motion from the Appellee in regard to a job which he had been trying to obtain

since September of 2004; and,



(b) The recommended decision’s conclusion that the Appellant was not prejudiced is
arbitrary and contrary to law in the face of such a delay and, in addition, is particulatly against
public policy in light of the fact that, in the absence of the Appellee having been required to
produce any rational justification for its deiay. in responding to the Appellant's motion, the
recommended decision amounts to a declaration that the rules of adjudicatory procedure
governing actions before the Civil Service Commission are going to be treated by the

Commission as if they are superfluous.

4. The Appellant objects to the recommended decision's conclusion, as set out on pages 6 and 7
of that recommended decision, that the bypass of the Appellant should be upheld because (1) the
Commission can consider a past arrest record, even where no conviction has taken place, and (2)
the Commission may consider "the underlying facts", including the "official police report”, by
which Administrative Magistrate Fink appears to mean the alleged incident report from the New
Bedford Police Department in the present case. The bases of that objection are as follows:

(a) As discussed above in paragraph 2, the use of the alleged incident report as a basis for
supporting the bypass of the Appellant was, and is, objected to on the grounds that no testimony
or other evidence was placed before Administrative Magistrate Fink to demonstrate that that
document was anything other than a collection of unsworn, unsubstantiated, multi-layered
hearsay statements. In short, she had nothing on which to conclude that the contents of that
report were in any way reliable, particularly in the face of the fact that a full trial on the merits
had taken place, which resulted in a judgment in favor of the Appellant on all charges, at which
testimony had been taken from witnesses who had been sworn under oath to tell the truth.

Without the Appellee, who bears the burden of proof in this action, having at least produced the



transcript of that trial, Administrative Magistrate Fink had nothing other than her own subjective,
arbitrary whim on which to conclude that the totem pole hearsay contents of that incident report

carried any "indicia of reliability and probative value”. Merisme v. Board of Appeals, 27 Mass.

App. Ct. 470, 475 (1989);

(b) The decisions cited by Administrative Magistrate Fink for support of her conclusion
that a prior arrest record can be considered, even in the absence of a conviction, do not support a
conclusion that a bypass can be justified on the basis of a criminal charge followed by a finding
of not guilty on all charges, as occurred in the present case. In each of those cases, although there
was no conviction, there was some objective evidence for civil purposes that the individual
involved had admitted to some sort of questionable behavior in those cases in the form of
admissions to sufficient facts, continuances without a finding and/or payment of fines or court
costs. In the present case, by contrast, the Appellant was charged with crimes, went before a jury
on those accusations and found not guilty. Without more, those criminal proceedings which
resulted in his acquittal cannot be used to justify his bypass. Cf. Crowley v. Department of
Correction, 15 M.C.S.R. 16 (2002); and,

(¢) Denying the Appellant employment on the basis of him having been criminally
charged and acquitted, would constitute a violation of, at least, the intent of G.L.c. 276, sec.

100C.

As a result, the recommended decision is based on unlawful procedure and is arbitrary

and capricious, not based on substantial evidence and/or otherwise in violation of law.
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“Paul W. Patte
Suite 221

56 North Main Street
Fall River, MA 02720
(508)672-3559
BBO#391400

Certificate of Service

I, Paul W. Patten, attorney for the Appellant, certify that, on 2/20/07, I mailed a copy of
this document to Jeffrey S. Bolger, who appeared on behalf of the Appellee at the hearing which
took place before Administrative Magistrate Fink in this action on Janua oy
mail, postage prepaid.
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One Ashburton Place

Boston, MA 02108
RE: G1-05-5
Frederick Preece, Jr.

Dear Commissioners:
Enclosed for filing in the above referenced matter, please find the Respondént’s Motion to Adopt the

Recommended Decision of the Hearing Officer and Opvosition to Appellant’s Objections.

Sincerely,

Director of Employee Relations

cc: Richard Greene, Deputy Director, Division of Human Resources
Paul W. Pattern Esa., 56 North Main St., Fall River, MA 02720

$:\isb0\G1-05-5-Preece, Frederick-cse
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MOTION TO ADOPT THE RECOMMENDED DECISION OF
THE HEARING OFFICER AND OPPOSITION TO APPELLANT’S OBJECTIONS

The Department of Correction, pursuant to 801 CMR 1.01 (1 1)(C), hereby requests that the Civil
Servme Commlssmn adopt the Recommended Decision of the Hearing Officer in this matter.

ARGUMENT

L THE HEARING OFFICER’S FINDINGS OF FACT AND RECOMMENDED

DECISION ARE CONSISTENT WITH APPLICABLE LAW.,

- The Hearing Officer’s Recommended Decision was issued pursuant to M.G. L. c. 31
§2(b). The Recommended Decision was issued in accordance with M.G.L. c.I 30A §11(8). “The
decision [was] accompanied by a statement of reasons for the decision, including determinations
of each issue of fact and law necessary to the decision.” M.G.L. ¢. 30A §11(8). 'Ali of the
'statutory requirements applicable in this instance were adhered with and there was no etror of

fact or law. As the decision is consistent with the findings of fact in this matter, the Commission
should adopt the Hearing Officer’s Recommended Fiﬁdings.



IL THE APPELLANT’S OBJECTIONS SHOULD BE DENIED.

The Summary Judgment determination was appropriate in this case.

On or about April 27, 2005 the Appellant submitted a Motion for Sumrriary Judgment.
The Respondent submitted an Opposition to that Motion and a hearing was conducted on January
22, 2007. The Administrative Magistrate issued a Recommended Decision on the Appelant’s
Motion for Summary Decision. The Appellant filed an Objection to the Recommendations dated
February 20, 2007. For all of the reasons herein, the Objections should be denied.

First, the Appellant filed a Mbtion for Summary Decision in an effort fo secure
appointment with the Respondent. The Summary Decision was filed pursuant to the 801 CMR
1.01 (7) (). That applicable portion of the regulations indicate:

(h) Motion for Summary Decision. When a Party is of the opinion there is
no genuine issue of fact relating to all or part of a claim or defense and he
is entitled to prevail as a matter of law, the Party may move, with or
without supporting affidavits, for summary decision on the claim or
defense. If the motion is granted as to part of a claim or defense that is not
dlsposmve of the case, further proceedings shall be held on the rcmalmng
issues. 801 CMR 1.01 (7)(3)(e).

As indicated in the Recommended Decision, “ [T]he parties agreed that there are no
material issues of fact in dispute.” Also, the doctrine of summary decision mirrors the federal
court summary judgment'practice. In the federal court there is a significant matter of case law
that definés the summary decision procedure. In the federal court a party is entitled to summary
judgment when there is no “genuine issue of material fact” and the undispui'ed facts warrant
judgment for the moving party as a matter of law. Fed. R. Civ. P. 56 (c); |
Anderson V. Lzbertv Lobby, Inc., 477 U.S. 242 (1986). In addressing a motion for summary

judgment, “the court must view the evidence in the light most favorable to the party against
whom summary judgment is sought and must draw all reasonable inferences in [its] favor.”
Matsushita Elec, Indus. Co. Lid. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). Whether
any disputed issue of fact exists is for the Court to determine. Balderman v. United States
Veterans Admin., 870 F. 2d 57, 60 (2d Cir. 1989). Therefore, as it was the Appellant that




purposefully availed himself to the Summary Decision précess and the procedure provides that it is the

Administrative Magistrate that makes the determination of relevant facts, the obj ections should be denied.

(i) The omission of a filing date was within the discretion of the Administrative
Magistrate.

The Appellant has obj ected to the alleged omission of a filing date in paragraph one of the
 Appeliant’s Motion. In this maiter, the Appellant has purposefully availed himself to the
summary decisioh procedure. The Appellant indicated that there are no material issues of fact
before the motion hearing. N,bw after the Appellant has received an unfavorable decisién, he is
alleging that the Administrative Magistrate failed to consider relevant facts. The parties had
agreed that there are no issues of material fact and the summary decision process defers the
relevancy of material facts to the hearing officer. Therefore, the Appellant’s objections indicated

in paragraph one should be denied.

(i)  The admissibility and evidentiary values assigned by the Adm:mstratzve
Magistrate to the police reports were appropriate.

The Respondent maintains that the‘Administrative Magistrate’s authority to assign
relevancy and apply the appropriate weight to the information on the record is discretionary and
was applied consistent to applicable law. However, the Respon&ent addresses the objections in

‘paragraph two of the Appellant’s Motion. -

The Appellant’s next objection is to the allowance of information that supports the
bypass of the Appellant. The December 30, 2004 bypass letter indicates that the criminal history
check was the cause for the bypass of the Appellant. Therefore, the underlying evidence that the
Respondent utilized to make that determination, “the eriminal history check” and the
background investigation is relevant and necessarily admissible. Therefore, this objection should

be denied. | |

The second obj ection in paragraph two is baseless and without sound reasoning. As the
Commission has indicated that the reliance on “hearsay records such as police reports to justify
bypass of a candidate” is approptiate, the admissibility of the police reports in this matter was

justified. Roach v. Boston Police Department, 11 MCSR 48 (1998).




(i) The Appellant’s objections to the Administrative Magisirates rulings on his
motion to strike the Respondent’s submission in opposition to the Motion for
Summary Decision is frivolous and without a basis in law.

In this case, the Appeliant has objected to the Administrative Magistrate’s determination
that he is not entitled to prevail as a matter of law. In paragraph three of the Appeliant’s Motion
he alleges that he was entitled to prevail as a matter of law. As indicated on the record, the
Appellant filed a Motion for Summary Decision. The Respondent did reply. The reply was not
within the prescribed time limits of the regulations. The Administrative Magistrate entertained
the Appellant’s argument that his appeal is required to be allowed because of this technical issue.
The Administrative Magistrate found no prejudicial harm and, as the Appellant could provide no
justification in statute or case law, the request was denied. This determination was appropriate
and the exact nature of determinations that 801 CMR 1.01 permits the Commission to defer to an
Administrative Magistrate. As evidenced throughout the Appellant’s submissions in this matter,
relevant case law and or equitable reasoning is painfully absent from the entire Appellant’s

Motion. Therefore, the objection should be denied.

(iv) The Respondent’s reliance on the police reports was consistent with applicable
law.

- The Appellanf objects to the Respondent’s reliance on the underlying facts within a
police report for the bypass in paragraph four of the Appellant’s motion. The Appellant fails to
address the lengthy and well-established case law that permits this reliance. As the case law

dictates, the Respondent is justified in bypassing an applicant based upon; a criminal history

(Tracey v City of Cambridge, 13 MCSR 26 (2000)), allegations of criminal violations without

conviction (Lavaud v. Boston Police Department, 12 MCSR 236 (1999)), derogatory police
reports (Brooks v. Boston Police Department, 12 MCSR 19 (1999)), and their reliability although
hearsay ( Roach v. Brockton Police Department, 11 MCSR 48 (1998)). Therefore, the objection
should be denied.




(v)  The objection to the approval of the bypass based upon M.G.L. ¢c. 276 § 100c
should be denied.

The objection to the bypass based upon M.G.L. c. 276 § 100c (Law) should be denied as
the statute excludes law enforcement agencies from this statute. The Law indicates that
commonwealth employment may not be denied an applicant based upon criminal charges that
were disposed of with a finding of not guilty. The statute prohibits the dissemination of the
information by the courts to an employer when requested. However, the statute eliminates “law
enforcement™ agencies from this dissemination prohibition.' That is, all commonwealth
employers that request a cr.iminal‘ history of an applicant that was found “not guilty” shall receive
2 “no record” determination. However, law enforcement agencies shall receive the information
about the underlying charges. Therefore, the law enforcement agencies, like the Respondent, are
excluded from the c. 100¢ prohibitions. This exclusion coupled with the current Commission

case law requires the denial of this objection.

CONCLUSION

WHEREAS the Civil Service Commission should deny the Appellant’s objections and adopt the
Recommended Findings issued in this matter.

~ Respectfully Submitte

Director of Employee Relations
Department of Correction

P.O. Box 946

Norfolk, MA 02056

(508) 850-7893

CERTIFICATE OF SERVICE

I, Jeffrey S. Bolger, hereby certify that I have sent the above Motion to Paul W, Pattan, Esq.
56 North Main Street, Fall River, MA 02720 via first class mail.
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Dear Ms. Ittleman:

Please find enclosed copies of the briefs in this judicial review action. Please do

not hesitate to contact me at (508) 990-9700, Ext. 111 with any questions.
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This case arises out of plaintiff’s efforts to obtain employment as a “C@%;;ction :
Officer I with the Department of Correction. (Complaint para. 5 & 6). The plaintiff .
took the relevant civil service examination and appeared on a civil service list dated Feb.
‘28, 2005. (R. 85). The Department of Correction (“DOC”) did not hire the plaintiff but
bypassed him pursuant to G.L.¢c.31, §27. (R. 6). The piaihtiff first appealed the bypass
decision to the Human Resources Division (“HRD™). The HRD upheld the DOC’s
decision to bypass the plaintiff. (R. 25). Befére the HRD rendereci‘its decision, the
plaintiff filed an appeal to the Commission (R. 4 — original notice of appeal and R. 17 -
- amended notice of appeal).

Here both the DOC and the Commission were apparently troubled by plaintiff’s
involvement in a shooting incident in 1991. A young man named Juan Flores, Jr. was

shot to death in the Bluemeadow housing project in New Bedford, MA. (R. 125 and
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133). Plaintiff had been seen in two separate arguments shortly before the shooting.
(R.138 and 126). The first argument was with a male named “Giily” who was riding a
bicycle. (R. 138). Plaintiff pusﬁed Gilly off the bicycle to the ground. (R. 138). Gilly
promised to return with “his boys.” (R. 138). Approximatély 10 minutes later Gilly did
lretum with 6 or 7 other males including the shooting victim Juan Flores, Jr. (R. 138).
There was then an argument between Preece and the shooting victim with Preece
threatening the victim and also threatening to come back with his own friends to “clean -
house.” (R. 126).

One witness actually saw the plaintiff shoot the victim (R. 127) and the victim
double over. (R.127). That Withéss then saw the plaintiff dispose of thé weapon and
pointed the police to the general area where the weapon was thrown. (R. 127). The
police recovered a small silver handgun during a search of the area indicated. (R. 127 and
132). When the police located plaintiff, just a few minutes after the shooting, he had
numerous minor injuries. (R. 131). Plaintiff explained his injuries by saying that he had
gotten “jumped by a bunch of Niggers over at the project.” (R. 131).

I. STANDARD OF REVIEW

When an appointing authoritjf wishes to appoint a person other than the highest
person on a certified list, the procedure is known as a bypass. In the event of a bypass,
the appointing authority is required to immediately file with the Personnel Administrator
a written statement of its reasons for appointing the lower person on the list. G.L.c¢.31, §
27. No appointment is final until the Personnel Administrator passes on the validity of |

the reasons submitted for the bypass. See MacHenry v. Civil Service Comm’n, 40 Mass.

App. Ct. 632, 635 (1996). If the administrator accepts the reasons given, the applicant



can appeal to the Civil Service Commission. G.L. ¢. 31, § 2. The role of the
Commission is to decide whether the appointing authority has sustained its burden of
proving that there was reasonable justification for the employment action. Town of

Burlington v, McCarthy, 60 Mass. App. Ct. 914, 915 (2004). Thereafter an aggrieved

~ party may institute proceedings for judicial review in the Superior Court. G.L. 31, § 44.
Those proceedings: “shall, insofar as applicable, be governed by the provisions of section
fourteen of chapter thirty A.” G.L.c. 31, § 44.

This action seeks judicial review of the Commission’s decision dated March 1,
2007 (R. 164) pursuant to G.L. ¢. 31, § 44 and c. 30A, § 14. (Complaint). Judicial review
under G.L. c. 30A, § 14, is limited. Review is confined to the administrative record and
the burden rests with the plaintiff to overcome the presumption that the CdmrnisSion’s
decision is valid. See G.L. c. 30A, § 14; Foxboro Harness. Inc, v, State Racing Comm’n,
42 Mass. App. Ct. 82, 85-86 (1997). The Commission’s decision must be upheld ifitis
* free from legal error, is supported by substantial evidence, and is not arbitrary or
capricious or an abuse of discretion. See G.L ¢. 30A, § 14(7). “Substantial evidence” is
“such evidence as a feasonable mind might accept as adequate to support a conclusion.”

Cherubino v, Board of Registration of Chiropractors, 403 Mass. 350, 354 (1988), quoting

G.L. c. 30A, § 1(6). While the court must consider the whole record, including whatever
fairly detracts from the weight of the Commission’s decision, so long as substantial
evidence supports the Commission’s decision, the court should not substitute its view of

the facts. A decision is not arbitrary and capricious unless it lacks any rational

explanation that reasonable persons might support. City of Cambridge v. Civil Service

Comm’n, 43 Mass. App. Ct. 300,. 303 (1997). Moreover, an agency will not be found to



have abused its discretion unless its decision rests on whimsy, caprice, or arbitrary or

idiosyncratic notions. Massachusetts Ass’n of Minority Law Enforcement Officers v.
Abban, 434 Mass. 256, 266 (2001)(internal quotation marks omitted).

In reviewing the Commission’s decision the cburt must give due weight to the
“experience, technical competence, and specialized knowledge of the [Board], as well as
to the discretionary authority conferred upon it.” Flint v. Comm’r of Public Welfare, 412
Mass. 416, 420 (1992), quoting G.L. ¢. 30A, § 14(7). Moreover, the court may not

substitute its judgment for that of the Commission, Southern Worcester County Regional

Vocational School District v. Labor Relations Comm’n, 386 Mass. 414, 420-21 (1982),
and must acknowledge that the Commission is the sole judge of the credibility and weight

of the evidence before it during the administrative proceedings. Greater Media, Inc. v.

Department of Public Utils, 418 Mass. 409, 417 (1993). The court may not dispute the
Commission’s choice between two conflicting views, “even though the court would

justifiably have made a different choice had the matter come before it de novo.” Zoning

Board of Appeals of Wellesley v. Housing Appeals Comm’n, 385 Mass. 651, 657 (1982).

The decision of the _appoinﬁng authority-is subject to two levels of review. In the
first instance, bypass decisions are reviewed by the Personnel Administrator. G.L. c 31,
27. A party then has the right to appeal to the Civil Service Commission. G.L.¢. 31, §
2(b). Thereafter an aggrieved party may file for judicial review. G.L.c. 31, § 44,

The Massachusetts Administrative Procedure Act contempiateé that some niatters
will be resolved through the two-level system of review. G.L. ¢. 30A, § 10. The
advantage of such a system is that the first informal proceeding may resolve many

problems to the parties’ satisfaction more quickly than a more formal proceedings. See



Alexander J. Cella, Robert F. Fitzpatrick, Jr. ahd Gerald A. McDonough, Administrative

Law and Procedure, § 382 (West). In such a two-level system, only the last hearing must

comply with the'requirement of G.L. c. 30A. “When a party to an adjudicatory
proceeding has the opportunity by provision of any law or by regulation, to obtain more
than one agency hearing on the same question, whether before the same agency or before
different agencies, it shall be sufficient if the last hearing available to the party complies

with the requirements of this chapter, and the earlier hearing need not so comply.” G.L.

c. 30A, § 10 (emphasis supplied); Space Building v. Comm’r of Revenue, 413 Mass. 445,
450 (1992).
IL ARGUMENT
A. THE CIVIL SERVIC.E COMMISSION PROPERLY CONSIDERED THE
POLICE REPORTS AND PROPERLY UPHELD THE BYPASS
The plaintiff suggests that the Commission’s decision should be overturned

because there is insufficient evidence that the New Bedford Police incident reports were
reviéwed by the appointing agency (DOC) before it decided to bypass the plaintiff.
(Plaintiff’s Brief p. 3). Plaintiff has long theorized that the DOC decided to bypass the
plaintiff based solely on his probation record and then tried to ﬁse after-acquired police
reports to justify the bypaés: “All he had was the fact that my client was charged with
crimes, including murder, went to trial, was found not guilty on it, right across the board.
Period. And then subsequently they obtained the police reports and used the police
repofts to try and justify their decision.” (R II-7)(transcript of hearing). The Commission
found as a fact that the DOC had copies of both the plaintiff’s Board of Probation record

(hereinafter “CORI™), and the New Bedford Incident reports before DOC decided to



bypass the plaintiff. (R. 1@2). This finding is well supported by the record. (R. 52 and
125). There are multiple copies of the police reports in the record. (R. 52 and 125). They
were received at different times. (R. 52 and 125). The plaintiff’s argument requires the
court 0 ignore the earliest of the date-stamped copies and review only the later-received
copy. A copy of the police reports appears in the record bearing a fax-imprinted date of
October 4, 2004. (R. 125). The DOC was conducting its investigation on that day. (R.

| 107 and 108)(Plaintifs CORI record bearing date of 10/20/04 on page 107 and showing
system accessed by DOC for an “investigation” at p. 108). The fax-imprinted date
establishes that, contrary to plaintiff’s contention the DOC did have the police reports
when they made their decision on the bypass. | The Commission did nof err in considering
these reports.

The plaintiff’s argument also overlooks the fact that the Commission hears cases
de novo and is authorized to hear new evidence never considered by the personnel
administrator. Generally, the courts have held that the Commission hears matteré de

| novo. City of Leominster v. Stratton, 58 Mass. App. Ct. 726, 728 (2003)(dealing with
Commission’s review of Personnel Administrator’s decision on discipline/removal).
Hearings before the Commission are governed by the Standard Adjudicatory rules 801
CMR 1.01 which contemplate a full hearing on the merits. See 801 CMR 1.01(f), which
provides in part: “All Parties shall have the right to present documentary and oral
evidence, to cross-examine adverse or hostile witnesses, to interpose objections, to make
motions and oral argument. In a de novo hearing the second hearing may hear new

evidence not presented at the first hearing. Pendergast v. Board of Appeals of



Barnstable, 331 Mass. 555, 558 (1954); Prudential Insurance Company of America v.

Board of Appeals of Westwood, 23 Mass. App. Ct. 278, 284 (1986).

In a case seeking judicial review of administrative agency action, where the
administrative record shows that the agency acted lawfully, the reviewing court should
resolve the case by entering judgment affirming the agency’s determination. E.g.,

Commerce Ins. Co. v. Comm’r of Ins., 447 Mass. 478, 493 (2006)(review under G.L. c.

30A); Fafard v, Conservation Comm’n of Barnstable, 432 Mass. 194, 195, 207

(2000)(same result when review under G.L. c. 249, § 4). Here the Commission properly
considered the police reports for two independent reasons: (1) the reports were clearly

before DOC when it decided to bypass the plaintiff and (2) even had the reports not been

before the DOC the Coxnmissien in hearing the matter de novo éould consider the reports
a$ new evidence. _
 B. RELIABILITY OF THE POLICE REPQRTS
The Commission properly relied on the police reports to e\stabiish the plaintiff’s
actions at the time of the shooting. Administrative agencies may base their decisions “on

hearsay alone if that hearsay has indicia of reliability.” Covell v. Dept. of Social

Services, 439 Mass. 766, 786 (2003)(holding ihat DSS’s decision to support a report of
child abuse and list plaintiff’s name on registry of alleged perpetrators was supported by
substantial evidence, even though based entirely on hearsay reports of allegations by the
child), quoting from Embers of Salisbury. Inc. v. Alcoholic Beverages Control Comm’n,
401 Mass. 526, 530 (1938)(which held that ABCC’s decision to suspend plaintiff $
license for serving alcohol to a minor was supported by substantial evidence, even though

only evidence of unlawful conduct was hearsay).



There is no merit to plaintiff’s argument that the Commission could not rely on
reliable hearsay evidence from the police reports entered as Exhibit 9 at the hearing. (R.
125). First the applicable statute specifically permits agencies to consider hearsay and
other evidence that would not be admissible in court. The Massachusetts Administrative
Procedure Act expressly provides that agencies need not observe the formal rules of
evidence: “...agencies need not observe the rules of evidence observed by courts, but
shall observe the rules of privilege recognized by law.” G.L. ¢. 304, § 11(2).

The Supreme Judicial Court has held that an administrative decision can be based entirely
on hearsay evidence, so long as the evidence is reliable. It has also béen held that
factually detailed police reports like those at issue here are reliable and can be relied upon
without testimony by the reporting officers, even in probation revocation hearings that
involve the deprivation of one’s constitutionally protected liberty interest. “Subs_tantiai
evidence may be based on hearsay alone if that hearsay has ‘indicia of reliability,””
Covell at 786.

The question in reviewing whether an administrative decision is supported by
substantial evidence “is not whether the administrative decision was based exclusively

upon uncorroborated hearsay but whether the hearsay presented at the fair hearing was

reliable.” Edward E. v, Dept. of Social Services, 42 Mass. App. Ct. 478,480 (1997).

The Supreme Judicial Court has held that a police report is reliable where it is
factually detailed and based on personal knowledge. See Commonwealth v. Nunez, 446

Mass. 54, 59 (2006); Commonwealth v. Durling, 407 Mass. 108, 12-121 (1990). The

Court has “noted that it is a crime for police officers to file false reports,” and concluded

that “this significantly bolsters the reliability of [police] reports.” Durling 407 Mass. at



121 (citing G.L. c. 268, § 6A). Likewise, wﬁere the police report includes statements
from civilians, the Court has found reliability to be established where the statement is
factually detailed; based on personal knowledge and direct observation; made soon after
the events occurred where the event was still fresh in the witness’s mind; and where the
statement is corroborated either by observations of the police or by the observations of

" another civilian witness. Commonwealth v. Nunez, 446 Mass. 54, 59 (2006). The Court

has also noted that it is a crime to make a false report of crime (G.L. ¢. 269, §13A) and

that this criminal exposure enhances the reliability of statements made to police. Nunez

at 59. In the Nunez case the court found that the civilian’s statement that he had been
attacked with a knife to be corroborated by police observations of a hole in his sweatshirt:
“Moreover, at least one of Lopez’s statements is corroborated by the observations of
Officer Casalis. (The officer saw the hold in Lopez’s sweatshirt that Lopez indicated was
made by his attacker.)” Id.

“The corroboration in the case ‘at bar is much stronger than in the Nunez case. The
witness stétements were detailed and interlocking. Each statement corroborated elements
of other statements from other witnesses and was further corroborated by both (1) the
physical evidence recovered by the police and (2) by Preece’s own admissions.

The reports show that the police were dispatched to the area of 110 ] enkins Street
in New Bedford on August 28, 1991, at 1:43 AM after receiving numerous phone calls
regarding a shooting outside that address. (R. 134). Because of the nature of this
complaint, the New Bedford Police responded in force to the crime scene. (R. 125). No
fewer than 16 officers were involved in this investigation. (R. 129). The police

immediately found a pool of blood and 6 spent small caliber cartridge casings in the



middle of Jenkins Street. (R. 134). Upon arriving at the scene the police were met by
several individuals who volunteered statements regarding the shooting. (R. 125). One
witness, a man named Edmund Tweedy told the police that a man he knew, - -one Fred
Preece- - threatened the victim earlier that morning before the shooting. (R. 126). The
shooting occurred at approximately 1:43 AM. (R. 130). Preece was arguing with a
Puerto Rican male, who was part of a group of men, about an earlier incident which
involved Preece attempting to push amale off a bicycle. (R. 126). Preece was yelling
that he would “kick the male’s ass.” (R. 126). Tweedy also heard Preece tell the men
that he would be back with his own friends to “clean house.” (R. 1‘26). Later Mr. Tweedy
heard the gunshots and saw the victim bleeding from the stomach. (R. 127). Mr. Tweedy
transported the victim to St. Luke’s Hospital. (R. 127).

At least 3 witnesses who gave their names to the police gave a physical
deséripﬁon of the suspect to the police. A witness named Tyrone Telfair saw an
argument between a group of men in the Bluemeadow Housing Project. (R. 133). The
argument was between a man he knew as Juan Flores (the shooting victim) and two other
men, one of whom was wearing a red T-shirt and blue jeans. (R. 133). Telfair later heard
5 shots and ran towards Jenkins Street and saw Flores holding his left side and screaming
“He shot me. He shot me.” (R. 133).

A witness named Shawn Monteiro told police he heard an argument and then saw
a white male in a red shirt (later identified as Preece) run from a group of men. (R. 127).
While running from the group, Preece pulled a silver handgun (R. 127). The shooting
victim (nicknamed Junior) was in pursuit of Preece. (R. 127). As Junior was climbing a

fence, Preece turned and fired at him but apparently missed. (R. 127). Preece tripped and
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the two men started fighting. (R. 127). As Preece got up off the ground he fired 3-4
shots, causing Junior to double over. (R. 127). Preece then ran away with the witness
Monteiro in pursuit. (R. 127). During the cﬁase, Preece turned and aimed the gun at
Monteiro and repeatedly pulled the trigger. (R. 127). The weapon did not discharge but
only-made a clicking sound. (R. 127). Monteiro saw Preece dispose of the weapon by
throwing it into a yard, (R. 127). Monteiro directed the police to the area where the gun
was thrown. (R. 127). Police officer Gonzalez conducted a search and recovered the
weapon in the back yard of 91 Jenkins Street. (R. 127 and 132). The gun is silver in
color, matching its description and a .25 caliber weapon (R. 132), which is consistent
with the small caliber shell casings found at the scene. (R. 134). Monteiro identified
Preece as the shooter as Preece was being led to a cruiser. (R. 130). Monteiro also made a
separate identification of Preece at the station. (R. 132)." A witness named Steven |
DeMello heard 5 to 6 gunshots, causing him to.look out of his home’s East window; he
saw a male with dark hair wearing a red shirt and dark pants in the middle of Jenkins
Street. (R. 128). He then saw the male flee Easterly. (R. 128).

A witness named Tracey Rose saw an earlier incident between Preece and a male
on a bicycle. (R. 138). Ms. Rose had been at a neighbor’s house earlier sitting on the
porch with her neighbor and a male named “Fred.” (R. 138). There was an argument
between Fred and a male named “Gilly” who was riding a bicycle. (R. 138). Fred
pushed Gilly off of the bicycle. (R. 138). Gilly pulled a knife but then left the area
threatening to return with “his boys.” (R. 138). Gilly did in fact return about 10 minutes
later with 6 or 7 males, including Juan Flores the shooting victim. (R. 138). “Fred” ran

towards Jenkins Street with the group chasing him. (R. 138). Although Ms. Rose did not
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see the shooting, she had seen Fred with a gun when he was in the yard of 111 J enkins
Street. (R. 138).

The police located Frederick Preece at 2:05 AM just 22 minutes after the
shooting. (R. 130).When located by police, Preece was wearing a red T-shirt as described
by the witnesses. (R. 131). Significantly, Preece was also wearing an empty holster,
tucked into the front of his pants. (R. 131). The holster is black nylon and sized for a
small caliber weapon. (R. 131). This is consistent both with the recovered weapon (R.
132) and the spent casings. (R.134).

When arrested plaintiff has obvious visible injuries. (R. 131). Preece explains the
injuries by telling the police he just got “jumped by a bunch of Niggers over at the
project.” (R. 131). When Preece was arrested he was in the home of his cousin; Mr.
Lopes. (R. 130-131). The plaintiff’s cousin as well as his aunt Josephine Lopes were
interviewed by police. (R. 131). The plaintiff's family told the police that they answered
their door to find the plaintiff who was bleeding and who told them that he just got
“jumped by a bunch of Niggers.” (R. 131). Preece was Mirandized and made admissions.
(R. 130). He immediately admitted to possessing the handgun used in the shooting. (R.
130). Preece stated that he was visiting a friend at 42 Bluefield Street. They were
outside of the home when they were confronted by ﬁ group of black males. There was an
argument after which the men chased him and then beat him. (R. 130). Preece “felt
someone take his gun from his holster. He kept running and heard shots behind him.” (R.
130). Preece was placed in a cruiser where he stated that “he did not shoot anyone and |

that his gﬁn was unloaded and empty.” (R. 130).
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Preece was transported to a police stationhouse (R. 130). He there claimed to
know only that he had been beaten and to have no further memory of that early morning
until meeting the pohce (R. 130) Preece desired medical attention and was first checked

by ambulance personnel (R. 130) and then transported to St. Luke’s Hospital. (R. 132).
At the hospital Preece was treated for a small laceration located on the back of his head.
(R. 132). He was treated and released with the hospital staff characterizing his injuries as
‘-‘minor.” (R. 132). The police who had accompanied the ambulance personnel to the
hospital (R. 132) could see “gun powder stains” on Preece’s right hand. (R. 132). They
took swabs of the material from Preece’s right trigger finger. (R. 132).

There was no error in relying on these police reports. Police reports often serve as
a source of evidence even where liberty interests are at stake. It is well established that a

facially reliable police report may serve as the sole basis for revoking probation and

incarcerating an individual. Commonwealth v. Negron, 441 Mass. 685, 691 (2004);

Commonwealth v. Wilcox, 446 Mass. 61, 71 (2006); Commonwealth v, Nunez, 446

Mass. 54, 59-60 (2006); Commonwealth v. Dusling, 407 Mass. 108, 120-121 (1990);

Commonwealthv Calvo, 41 Mass. App. Ct. 903, 904 (1996).

Here the police reports met the requirements for reliable hearsay: (1) they were
factually detailed; (2) based upon the personal knowledge of the witnesses who spoke
from direct observations; (3) the statements were made soon after the events occurred
while the matter was still fresh in the minds of the witnesses; (4) the witnesses faced
crimiﬁai exposure for any false statements; and (5) the statements were each corroborated

either by police observations or corroboration by a second civilian witness. See
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Commonwealth v. Nunez, 446 Mass. 54, 59 (2006). There was no etror in relying upon

these police reports and the Commission’s decision should be affirmed.

C. THE SEALED RECORDS STATUTE HAS NO APPLICATION
TO THIS CASE

The plaintiff relies heavily upon G.L. ¢. 276, § 100C, a statute providing for the
sealing of criminal records in certain instances o argue that DOC and the Commission
should not have considered the reports. The argument fails because: (1) application of
. the statute has been strictly limited by decisional law; (2) the plaintiff’s records were
never sealed, and (3) the statute does not purpott tb seal police reports.

1. The Sealed Records Statute has Been Limited Because Iis Over Breadth Infringed
on the Public’s and Press’ First Amendment Rights,

The statute as enacted purported to automatically seal the court files and probation

files of any prosecution that resulted in a not guilty verdict. The automatic sealing

provision of the statute was held constitutionally overbroad. Globe Newspaper Co. V.
Pokaski, 868 F.2d 497 (1st Cir. 1989). To save the statute from unconstitutionality, the
courts have narrowed it as not compelling sealing but rather as authorizing the sealing of
records when ordered by a trial court judge .after holding a two-stage hearing, with the
second portion of the hearing preceded by 7 days notice by posting a notice in the clerk’s

office. Commonwealth v. Doe, 420 Mass. 142, 150 (1995). When a judge does order

sealing he must make specific on the record findings. Doe, at 152. The judge must find

that the value of sealing to the defendant clearly outweighs the constitutionally-based

value of the record remaining open to society. Id. at 151.
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2. There Is No Evidence In This Record That Plaintiff’s Records Were Sealed -
It is the plaintiff’s burden lunder Superior Court S.0. 1-96 to demonstrate error
with reference to the record. Nothing in this record shows that these reports were sealed.
In fact plaintiff’s board of probation record contains no such notation. (R. 107). The
section of the statute relied on by plaintiff reads in part: “Such sealed records shall not
operate to disqualify a person in any examination, appeintment or application for public
employment....”-G.L. c. 276, § 100C. This statute is inépplicable to this case.

3. The Statute does not Purport to Seal Police Reports.

The statute relates to the sealing of court and probation records, it does not
purport to extend to the expungement of police records. The statute applies by its terms
only to probation and court files: “ ...the commissioner of probation shall seal said court
appearance and disposition recorded in his files and the clerk and the probation officers
of the courts in which the proceedings occurred or were initiated shall likewise seal the‘
records of fhe proceedings in their files.” G.L. c. 276, § 100C. There is no language in
the statute that would make the police reports inaccessible. There was no error here. |

III.l CONCLUSION

The Commission did not err in relying upon the police reports where the
statements contained therein Where factually detailed, given by named witnesses;
consistent with the reports of the other witnesses and consistent with the physical

evidence recovered by police. There being no error this court should affirm the decision
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allowing the bypass of the plaintiff by the DOC.

MARTHA COAKLEY
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Assistant Attorney General
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Background

In May of 2004, the Plaintiff took the civil service examination for the position of
Correction Officer I with the Department of Correction (herinafter referred to as the

"DOC"). (Admin. Rec. I pg. 141). The Plaintiff received a grade of 94 on that

examination, and his name was placed on certification list no. 2040080 dated 8/31/2004.

(Admin. Rec. I pg. 141). Subsequently, on or about September of 2004, the Plaintiff was

?ﬁ

contacted by the DOC for prescreening for that position. (Admin. Rec. I pg. 141). As part
of that prescreening procedure, the Plaintiff executed a written waiver allowing the DOC

to do Criminal Record Offender Information (CORI) check on'him. (Admm Rec. I pg.

142).
On or about December 30, 2004, the DOC informed the Plaintiff that he had been

bypassed on the list because of an "unsatisfactory criminal history check". (Admin. Rec. I



pgs. 105 & 142). The reason for that decision to bypass the Plaintiff was because the
CORI report regarding the Plaihtiff showed that, in 1991, the Plaintiff had been charged
in the Bristol County Superior Court with second degree murder and related charges.
{Admin. Rec. ;ﬁg. 142). The Plaintiff héd gone to trial on those cﬁarges in November of
1993 and was found not guilty on each of them on November 19, 1993. (Admin. Rec. I -
pgs. 103 & 142).

By letter dated January 27, 2005, the Plaintiff was informed by the Human
Resources Division that that Division had accepted the reasons proffered by the DOC for
bypassing him, i.e. "unsatisfactory criminal history check". (Admin. Ree. I pgs. 120 &
142 - 143). As a result, the Plaintiff filed a timely appeal to the Civil Service
Commission, pursuant to M.G.L.c. 31, sec. 2(b). (Admin. Rec. I pg. 143).

On April 27, 2005, in accordance with Rule 7 of the procedural rules of the Civil

Service Commission, the Plaintiff filed a motion fér summary decision in the case.
(Admin. Rec. I pgs. 28 - 42 & pg. 143). No opposition was filed by the DOC to that
motion within the seven day period allowed by those rules for the filing of such an
opposition and, after waiting an additional thirty days without such an opposition being
filed or any action being taken by the Civil Service Commission on that motion, the
Plaintiff filed a*mc.)tion on June 1, 2005 requestirzg that the {Jivil Service Comission
render a decision on that motion for summary decision, ?n whifch he specifically raised

. the issue that he was being prejudiced by the ongoing delay in this matter. (Admin. Rec. ]

pgs. 43 - 45 & pg. 143).

Despite further efforts by the Plaintiff through counsel to obtain a decision on his

motion for summary decision, the Civil Service Commission continued to fail to render |



any decision on that motion and the DOC failed to file any oﬁposition to it, including any
request for additional time to file such an opposition, until on or about September 29,
2006, at which time such an opposition was finally filed. (Admm Rec. I pgs. 46-51 &
pg. 143). The Plaintiff filed a motion to strike that opposition on October 6, 2006, but no
action was taken by the Civil Service Commission in regard to the case, until December
12, 2006, at which time a hearing was scheduled to take place on January 22, 2007.
(Admin. Rec. I pgs. 72 - 78 & pg. 143).

That hearing took place before an Administrative Magiétrate on January 22, 2007.
(Admin. Rec. Ipg. 141 & Admin. Rec. II). That hearing con_sisted of the introduction of
various documentary exhibits into evidence, including a copy 6f the CORI reﬁort
showing the charges against the Plaintiff and the resulting verdicts of not guilty on each
of them. (Admin. Rec. I pgs. 79 -138 & 141 & Admin. Rec. II pgs. 3 - 10). In addition,
the DOC was allowed to introduce an unsworn copy of a New Bedford Police
Department investigative report dated August 28, 1991 regarding the investigation of the
incident which gave rise to the charges against the Plaintiff. (Admin. Rec. I pgs.5-7).
The Plaintiff specifically objected to the admission of that report and to the unsupported
and unattributed claim by counsel for the DOC'that, in addition to the facial contents of
the CORI report; tflat investigative report had been received by DOC and its contents
considered by DOC in making its decision to byp;ss the i'{laiﬁtgff, prior to that decision to
bypass having been made by the DOC. (Admin. Rec. I pg. 5 -8 & pgs. 17 - 20). The
DOC produced no witnesses {0 testify as to when that report was actually received and
considered by the DOC, despite the fact that the date stamp on that report and various

emails by DOC personnel which were in evidence demonstrated that that report was



received after thé decision had already been méde to bypass the Plaintiff solely on the
basis of the‘ contents of the CORI report, (Admin. Rec. II pgs. 17 - 20). In addition, the
DOC did not call any of the people who prepared that report or any of the people whose
hearsay statements were contained in that report to testify at the hearing nor did it
produce any transcript from the Plaintiff's trial in 1993 of any of the testimonf which
took place at that trial. {(Admin. Rec. II).

As a result of that hearing, the Administrative Magistrate issued a recommended
décision, in which shc- found that the DOC had sustained its burden of proof to justify the
bypass of the Plaintiff. (Admin. Rec. [ pgs. 141 - 146). The essential finding of that
deciéion was that the contents of the investigative report prévided thatjustification.‘
(Admin. Rec. I pgs. 143 - 146). The Plaintiff filed ﬁmeiy objections to that recommended
decision; but, by a vote taken on March 1, 2007, the Civil Service Commission issued a
decision adopting the recommended decision of the Administrative Magistrate and
ordered the Plaintiff's appeal in this matter dismissed. (Admin. Rec. I pgs. 150 - 156 &
pg. 164). The Plaintiff then brought this action for judicial review of that decision of the
Civil Service Commission, in accordance with the provisions of G.L.c. 31, sec. 44 and
G.L.c 30A, sec. 14. .

_ " i

Argument
Bypassing tﬁe Plaintiff on the basis that he was charged with criminal offenses
" and found not guilty on all of them constituted an arbitrary and illegal act on the part of
DOC, The decision of the Civil Service Commission affirming that act violated the

Plaintiff's rights to due process and equal protection of the law under both the state and



federal constitutions in regard to his right to receive fair consideration relative to his
status as a placeholder on the certification list. In addition, it also constituted a violation

of the clearly expressed legislative mandate contained in G.L.c. 276, sec. 100C that a

criminal case resulting in the acquittal of a defendant is not to be used as a basis for

disqualifying that defendant from consideration for public employment by the
Commonwealth or its political subdivisions.

Specifically, although the fact that an individual occupies a place on a civil
service list does not provide a con,étitutional entitlement on the part of that person to be
appointed to a position as to which that list is applicable, that person does have a due

process right not to be treated in an arbitrary or discriminatory manner in regards to his

consideration for such a ﬁosition. Lavasch v. Kountze, 473 F.Supp. 868, 871 - 872
(1979)("Under Massachusetts law, those people who score highest on the civil service
exams, while not statutorily guaranteed of an appointment or promotion, nevertheless
secure a position on certification lists such that they gain an expectancy that if an
appointment or promotion is available, someone on the certification list will be
selected.‘;); Burns v. Sullivan, 619 F.2d 99, 104 (1st Cir. 1980)(recognizing the
possibility of a property interest in an examinee's place on a certified list). As the federal
district court for Massachusetts said in Kahn v. Sec_;rcm of Health, Education and
Welfare, 53 F.R.D. 241, 246 (D.Mass. 1971): MR

"Public employment, though it may be denied altogether, may not

be subjectgd to arbitrary or unlawful conditions, . . ..

Applicants for public employment are entitled to protection against

arbitrary or discriminatory treatment by the Government, and
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they may not be disqualified for arbitrary or discriminatory reasons."

. In the present case, the Commonwealth of Massachusetts brought a criminal
action against the Plaintiff, That action then went to trial, in which the Commonwealth
put the evidence gathered by its investigative agents, i.e. the police, before a jury, and
that jury decided the case against the Commonwealth. The Commonwealth, however,
through the Defendants, is now denying public employment to the Plaintiff on the basis
of a claim that it can still somehow penalize the Plaintiff, despite having lost that case,
and that it can do so by taking the unsworn "totem pole" hearsay of a police invesﬁigativc
rep.ort out of the context of that case and using it to justify that denial of public
employment, without producing a shred of evidence to show that any of the hearsay in
that report was ever repeated under oath at trial and subjected to cross-examination or
was otherwise tested in any manner which would give rise of any indicia of reliability as
to those statements, despite the fact that it was the burden of the government, i.e. the
DOC, to prove justification for the bypass of the Plaintiff. City of Cambridge v. Civil
Service Commission, 43 Mass. App. Ct. 300, 304 (1997)(burden is on the appointing
authority to prove reasonable justification for bypass).

In addition to the fact that such a position directly undermines the constitutional
guarantee that a Iiefson is e;.iways to be considered E;m‘ocent, unless and until the
government has proved that person to be guilty beyond a Iiasonfablé doubt, the
Massachusetts legislature has already foreclosed such a claim by its enactment of G.L.c.
276, sec. 100C. That statute provides that, in the event a defendant is found not guilty in a

criminal action, the record of that action must be automatically sealed and:

"Such sealed records shall not operate to disqualify a person in any



examination, appointment or application for public employment in the
service of the commonwealth or any political subdivision thereof."

Although the decision in Globe Newspaper Co. v. Pokaski, 868 F.2d 497 (1st Cir.

1989) held that the sealing provisions of section 100C were unconstitutional for federal
first amendment purposes, that decision was only concerned about public access to such
records and héd nothing to do with the fact that the legislature clearly intended that an
acquittal on criminal charges is not to be used to exclude a person from public
employment. The fact that, in terms of the public's right of access to records under the
first amendment, the federal court decided that there had to be a notice period pribr to any
record being sealed did not affect the fact that the legislature clearly has decided that a
criminal case in which a defendant had been acquitted is not to be used in Massachusetts
to disqualify that defendant from public employment, Indeed, in light of the provisions of
the eleventh amendment, it is difficult to see how a federal court would ever have
jurisdiction to interfere with .thc right of a state to decide that a particular factor does not
exclude a person from employﬁxent by that state or its political subdivisions.

Thus, the federal court's revision of the automatic sealing portion éf section 100C
only concerned the means which the legislature chosé to guarantee that such a record
would not be uséd- against a defendant and is severable from the fundamental rule of that
statute, which is that an acquittal automatically prohibits ;ihc Cmeonwealth or its
subdivisions from using that criminal case for purposes of disqualifying that defendant
from public employment. Since section 100C has never been repealed and the federal

decision had nothing to do with the fundamental rule of law embodied in that statute that

a case in which a defendant is acquitted cannot thereafter be used as a means of denying



that defendant employment by the state, it constitutes a direct violation of the clearly
expressed intent of the legislature for the Defendants to deny the Plaintiff public
employment on the basis of the fact that he had been charged with crimes for which he
was subsequently acquitted.’

As to the Administrative Magistrate's citation of past cases of the Civil Service
Commission for the proposition that "the Civil Service Commission has long held that an
applicant’s arrest record, even where there is no conviction, is entitled to congideration in
the determination as to whether the applicant should be appointed to a particular position”
(Admin. Rec. pg. 145), the simple answer is that the Civil Service Commission has no
power to override the statutory mandate of seption 100C. In addition, however, is the fact
that the Civil Service Commission decisions cited for that proposition are all cases in
which the disposition of the criminal actions involved consisted of something other than
not guilty verdicts. Rather, the cri:ﬁinal records in those cases all carried some sort of
positive indicia that, in fact, the person whom they concerned had done something to
support the charges against them, usualiy in the form of an admission to sufficient facts
followed by a continuarice without a ﬁnding on one or more charges, payment of a fine,
etc. For example, the case of Andre Lavaud v. Boston Police Department, 12 M.C.S.R.
236(1999), on whiqh the Administrative Magistrate prominently relies, actually involved
an appellant who had a record of five criminal ca;es resu?img 1L1 dismissals n ;onj unctipn
with the payment of fines/court costs and a one-year continuance without a finding on the

basis of an admission to sufficient facts, resulting in a total of $1600.00 in payments. In

fact, in Crowley v. Department of Correction, 15 M.C.S.R. 16 (2002), when faced with

an effort by the DOC to justify a promotional bypass of an employee on the basis of the



. /
fact that that employee had been charged with offenses as to which he was then found not

guilty, the Commission specifically held that criminal proceedings which resulied in that
employee's acquittal could not be used to deny him promotion.

As to the police investigative report which was entered into evidence at the
hearing over the Plaintiff's objection, the reliance of the Defendants on the contents of
that report was improper for several reasons. To begin with, using such a report as a basis
for denying public employment undermines the clear legislative intent of section 100C.
Since the legislature can be imputed to have been aware that most, if not all, criminal
cases entail the existence of some sort of investigative report, the fact that it still chose to
enact an absolute rule that the bare fact of acquittal precludes that case from being used to
justify excluding a person from public employment prevents the government from taking
a portion of such a case out of context in the form bf an investigative report from the case
and, in effect, usiﬁg the contents of that report to evade that absolute prohibition.

This is particularly true in light of the reality that taking a hearsay police report
out of the context of the case to which it relates, without any demonstration of what other
investigative reports, sworn witnesses' statements, physical evidence and, most
im;ﬁortantly, what sworn testimony had been given from the witness stand in the case,
including on cro”ss:-examination, cannot be viewed as anything !other than an arbitrary and

W

unreliable basis on which to make a decision in a case such as the present one. As the

Appeals Court said in Merisme v. Board of Appeals, 27 Mass. App. Ct. 470, 475 (1989),

in which the Court held that the "totem pole" hearsay nature of a police report could not
provide the "substantial evidence" needed under G.L.c. 30A, sec. 11(2) to justify a motor

vehicle surcharge being upheld against the plaintiff in that case:



"In the recent Embers decision, supra, the court, in elaborating on the

meaning of the Sinclair decision, suﬁra, made.clear that the crucial point
is not whether the only evidence relied upon is hearsay inadmissible in
a court of law, but, instead, is vs:rhether the hearsay carried with it certain
"indicia of reliability and probative value." If the hearsay testimony
contained in the police report is determined to be reliable, then it supports
the board's decision.
We cannot say with any degree of comfort that such is the circumstance
presented here. In shm‘p contrast to the present action, the evidence in

Embers involved the transcript of a related criminal trial." (emphasis added):

In the present case, the record is completely devoid of any indicia of rel'iability as
to the contents of the police report on which the Defendants relied. The DOC, which
carried the burden of proof, did not produce a transcript of the trial nor did it produce
anything to demonstrate that any of the statements reported in that report were reliable in
any way. This is particularly true of thé reported' statement by a "witness” who claimed to
have heard the Plaintiff make a racial slur, on which the Administrative Magistrate relied
in making her recommended decision. There was no evidence whatsoever proéuced at the
hearing to show‘tﬁat the person alleged to have made that statement about the Plaintiff
ever testified to it under oath at trial or was otherwise a :Zliabii source of information in
any respect.

In short, the investigative report which was introduced over ihe Plaintiff's

objection was nothing other than an amalgamation of multi-level hearsay statements

taken out of the entire context of a criminal case lasting two years, without anything



being introducéd at the hearing on which a rational trier of fact‘ could determine that any
of the statements in that réport were reliable. In fact, based on the record, in light of the
faiture of the DOC to produce any competent evidence to prove that that réport was
reviewed by the DOC decisionmaker on the Plaintiff's case, prior to DOC making its
decision to bypass the Plaintiff, it appears that the DOC actually just relied én the bare of
contents of the CORI report to make its decision to bypass the Plaintiff and actually was
orﬂy using the investigative report as an after-the-fact attempt to justify that illegal action.

As aresult, the recommended decision adopted by thg Civil Service Commission
in this action was arbitrary and not based on anything reserhbling substantial evidence or,
indeed, anything which even could be dignified with the word "evidence".

Conslusion

The decision of the Civil Service Commission affirming the bypass of the
Plaintiff is in direct Yiolation of the mandate of G.L.c. 276, sec. 100C that a criminal case
in which a defendant has been acquitted not be used to deny that defendant public
employment. In addition, even if that prohibition is not dispositive, the use of an
unsworn, unsubstantiated police investigative report consisting of nothing but multi-
layered hearsay without any indicia of reliability as to the contents of that report to deny
the Plaintiff publ‘ic; employment in this case was an arbitrary, capricious and unlawful act

?/. b I
on the part of the Defendants, including the Civil Service Commission, in this matter.
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