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NOTICES

1. Disclaimer:  This document is not a proposed regulation.  It reflects DOER's current thinking on design of the Massachusetts RPS.


DOER has been an active participant in a New England state agencies/ISO-NE working group exploring the feasibility of a regional Generation Information System (GIS) to support compliance with state requirements and verification of marketing claims.  In addition, DOER, the Department of Telecommunications and Energy (DTE), the Department of Environmental Protection (DEP) and the Office of the Attorney General have formed a four agency task force to resolve coordination issues between Massachusetts disclosure, Emissions Performance Standards (EPS), RPS and verification of marketing claims.


DOER will take the wisdom gained to date in the RPS Advisory Group process into these continuing multi-agency deliberations.  Our objective is to ensure that the design elements that were identified in the Advisory Group as key to successful RPS implementation are incorporated into the New England GIS conceptual design.


2. Regarding Formatting in this Document:  
· "Normal text" represents DOER's current proposal for RPS.

· Boxed text is explanatory, represents areas where DOER has not fully developed its proposal, and/or poses questions on which feedback from the Advisory Group is especially desired.

· "Red Line" text indicates some of the revisions relative to the June 16, 2000 version of the Preliminary Design.
3. Assumptions Regarding a New England Regional Generation Information System:  This preliminary RPS design assumes that a New England regional GIS based on certificates will be in place and will be used for RPS compliance.  
1 Key Terms and Definitions  
Behind-the-Meter Generation: Electricity from a generation unit that is wired to and fed into the electrical system on an End-Use Customer’s side of a retail electricity meter.
Commercial Operation:  The time after which a generation unit has completed acceptance testing and is operating and producing electricity.
Compliance Period:  A calendar year beginning January 1 and ending December 31 of the same year.  

DOER:  The Massachusetts Division of Energy Resources.

Eligible Biomass Fuel:  conventional wood-based biomass, wood waste (including construction debris that does not to contain painted, treated, or pressurized wood), agricultural crops or waste, animal and other organic waste.  Municipal solid waste is not considered an Eligible Biomass Fuel.

Eligible Renewable Fuels: all Eligible Biomass Fuels, landfill or digester methane gas and hydrogen created through the use of New Renewable Generation.
End Use Customer:  a person or entity that purchases electricity at retail from an RES.

Generation Attribute:  the non-price characteristics of a generation unit, such as fuel type, emissions, vintage and labor status, that are recorded on GIS certificates.

Generation Information System (GIS):  a New England regional system based on certificates and conservation of attributes which will provide a liquid market for and verification of attribute ownership for purposes of compliance with state regulations and/or substantiation of marketing claims.

Generation Unit:  A facility that converts an energy resource into electricity.

Historical Production:  The average annual electrical production from a Generation Unit for the three calendar years 1995-1997, adjusted for any portion of that time period during which the Generation Unit was not in Commercial Operation. 
Low-Emission, Advanced Biomass Generation unit: a unit that uses an Eligible Biomass Fuel and that meets the New Biomass Emission Limit.  
Multi-Fuel Generation Unit:  A generation unit that uses an Eligible Renewable Fuel but that derives over 2% of its fuel input on a British Thermal Unit basis from fossil fuels and, if an Eligible Biomass Fuel is used, that meets the New Biomass Emission Limit.
New Biomass Emission Limit:  Any Generation Unit that has a valid air permit issued by the appropriate air regulatory authority on or after January 1, 1998 is considered to meet the New Biomass Emission Limit.  In the case of a Multi-Fuel Generation Unit that uses an Eligible Biomass Fuel, DOER will evaluate eligibility and provide advisory rulings on a case-by-case basis, with precedent set by early cases.  In the case of a vintage waiver, the entire Generation Unit must obtain a new air permit in order to qualify as a Low-Emission, Advanced Biomass Generation Unit.
Naturally Flowing Water and Hydroelectric Unit:  An electric generating unit that uses flowing water as the primary energy source, with or without a dam structure or other means of regulating water flow, and that is not located at a pumped-storage facility. 
New Renewable Generation:  Electricity generated by a New Renewable Generation Unit.

New Renewable Generation Unit: A unit which:

A.
Generates electricity with one or more of the following technologies or fuels:

· solar photovoltaic or solar thermal electric energy;

· wind energy;

· ocean thermal, wave or tidal energy;

· fuel cells utilizing an Eligible Renewable Fuel;

· landfill methane, provided that the such methane is collected and conveyed directly to the generation facility without use of facilities utilized as common carriers of natural gas; or

· Low-Emission, Advanced Biomass Generation Unit 

B.
Was first placed in Commercial Operation after December 31, 1997, or successfully petitions DOER for a partial or full vintage wavier; and

C.
Is qualified by DOER to claim MA RPS Eligible on GIS certificates.

New Renewable Portfolio Standard:  a minimum percentage of New Renewable Generation to be included in a portfolio of generation sold to end-use customers in Massachusetts during a Compliance Period.

Off-Grid Generation: The generation of electricity in an application that is not interconnected to a utility transmission or distribution system.

Portfolio:  (see box under Retail Electricity Product)

Renewable Generation:  Electricity generated by a Renewable Generation Unit.

Renewable Generation Unit:  A unit that generates electricity with one or more of the following technologies or fuels:

· solar photovoltaic or solar thermal electric energy;

· wind energy;

· ocean thermal, wave or tidal energy;

· fuel cells utilizing either landfill methane, an Eligible Biomass Fuel, or hydrogen produced exclusively through use of a Residual Renewable Resource;

· landfill methane, provided that the such methane is collected and conveyed directly to the generation facility without use of facilities utilized as common carriers of natural gas;

· biomass that uses an Eligible Biomass Fuel;

For the purposes of the proposed reporting requirements in Section 2.3.2, DOER proposes to track all biomass regardless of emission levels and using existing ISO categories.

· direct combustion of municipal solid waste in an electrical generation facility; and

· Naturally Flowing Water and Hydroelectric,
For the purposes of the proposed reporting requirements in Section 2.3.2, DOER proposes to track all hydroelectric generation using existing ISO categories.  Refer to the definition of Naturally Flowing Water and Hydroelectric.
Resource:  a fuel or source of energy that can be converted to electricity in a generation unit.

Retail Electricity Product: 

DOER is working with the MA DTE, the MA DEP and the MA Office of the Attorney General to develop uniform definitions for Portfolio and  Retail Electricity Product.  DOER will work to assure that the definitions used in the regional GIS will support the public policies and regulations of all four agencies.

Retail Electricity Supplier (RES):  any person or entity that sells electricity to retail customers.

Vintage:  The date (month and year) when a Generation Unit has completed acceptance testing and is operating, producing electricity.

2 Retail Electricity supplier (RES) requirements

2.1 Effective Date 

January 1, 2003.  The initial compliance period will be calendar year 2003.

Early Start Trigger.  During the rulemaking proceeding, any stakeholder may petition the DOER to invoke the early trigger provisions of the Act.  A petitioner must demonstrate that New Renewable Generation Units will be in operation during calendar year 2002 that will be capable of providing sufficient New Renewable Generation to meet the standard at an average cost of not more than 110% the average annual wholesale price for electricity ($/kWh) as calculated by the ISO-NE.
2.2 New Renewable Portfolio Standard 

Every Retail Electricity Supplier shall provide a minimum percentage of kilowatt-hours sales to End-use Customers in the Commonwealth during each calendar year Compliance Period from New Renewable Generation as defined in Section 1, according to the following schedule: 
Year*
% of  retail sales from New Renewable Generation 

2003
1.0%

2004
1.5%

2005
2.0%

2006
2.5%

2007
3.0%

2008
3.5%

2009
4.0%

2010, etc.**
5.0%, etc.**

** Increases beyond 2009 is subject to review by the DOER

After 2009, the standard shall increase by 1% annually, provided that by no later than December 31, 2007 and at least every five years thereafter, DOER shall review the conditions prevailing in the market and determine whether to:

· continue such increases in the RPS requirement, 

· alter the rate of increase of the required percentage, or
· cap the RPS percentage.
· 
DOER will not act to alter the rate of increase or cap the RPS requirement on less than   2   years notice.

2.2.1 Normal Compliance

Retail Electricity Suppliers will be deemed to be in compliance with the provisions of this section if they can demonstrate in their annual compliance filing and supporting material that they provided at least the required percentage of their total sales to end-use customers in the Commonwealth from New Renewable Generation during the prior Compliance Period

2.3 Reporting Requirement

DOER seeks feedback on the following proposed reporting requirements.   

2.3.1 New Renewables Portfolio Standard Compliance  

Each RES must annually submit documentation, based on information in the New England regional GIS, demonstrating compliance with the New Renewable Portfolio Standard. 

2.3.2 All Renewable Generation Sales by Retail Electricity Product

Each RES must annually submit a report disclosing the percentage of Renewable Generation in each Retail Electricity Product sold to end-use customers in Massachusetts.

As noted in the definitions section, DOER is working with other state agencies to develop uniform definitions for Portfolio and Retail Electricity Product.  While DOER continues to explore the public policy implications of RPS compliance on a company or product basis, we strongly support development of a New England regional GIS which desegregates Generation Attribute data to the product level.  Further, DOER asserts that if product level data is maintained at the New England regional GIS, the cost of RES reporting of all Renewable Generation by Product would be minimal.  

DOER will use data from the RES reports to monitor the status of total Renewable Generation sales to End-use Customers in the context of a standard for "existing" renewables.

DOER seeks feedback on its proposal to require reporting of all Renewable Generation by Product. 

2.4 Exceptions 

2.4.1 Municipal Lighting Plants:  RPS requirements will apply to Municipal Lighting Plants only if any class of consumers with the MLP distribution area are offered retail choice.

2.4.2 Deleted (Reconciliation Period) 

DOER believes that, with the approval of a GIS based upon tradable certificates, the cost of reconciliation period compliance (in terms of administrative complexity) does not justify the potential benefits.  
2.4.3 Early Compliance

A Retail Electricity Supplier may apply New Renewable Generation that is generated during calendar year 2002 and provided to its end-use customers in the Commonwealth towards compliance with its New Renewable Portfolio Standard for the 2003 Compliance Period.  Retail Electric Suppliers claiming Early Compliance must submit a compliance filing for 2002, based on information in the New England regional GIS, no later than April 1, 2003.  

DOER will consider the cost and benefits of an early compliance provision.  DOER seeks feedback on how best to coordinate this provision with monitoring of green marketing claims and disclosure.  DOER seeks stakeholder input on this issue, including the following concepts:

· Should Early Compliance be allowed only for attributes not used in green marketing?

· Should we require that all Early Compliance attributes be allocated pro-rata to all electricity products sold to Massachusetts customers for disclosure purposes?
· Only attributes (certificates) that are created after the New England regional GIS is in place will be eligible for early compliance.  For imported attributes, only those that are created after compatibility between information systems is established will be eligible for early compliance.
2.4.4 Deleted (Banked Compliance)
DOER believes that, with the approval of a GIS based upon tradable certificates, the cost of banked compliance (in terms of administrative complexity) do not justify the potential benefits.  
3 Generation unit Requirements

3.1 Application for “Statement Of Qualification as a MA New Renewable Generation Unit"  

The owner of a Renewable Generation Unit may submit to DOER an application for a “Statement of Qualification as a New Renewable Generation Unit.”  The application must include:

· Certification that the application is accurate signed by appropriate official;

· Documentation of unit fuel, technology and emissions (where appropriate, e.g. for biomass);

· Documentation of commercial operation date post 1/1/98 or waiver; and

· Documentation from state environmental agency or U.S. EPA verifying substantial compliance during the most recent full calendar year of operations.  

DOER will work with DEP/EPA and other states to establish a workable process for verification of environmental compliance

DOER will act on all applications within 90 days.  DOER will provide the owner of an approved New Renewable Generation Unit with a formal “statement of qualifications as a MA Renewable Generation Unit” which the generator can use to register with the New England regional GIS and in business transactions.

3.2 Multi-Fuel Generation Units

Multi-Fuel Generation Units present policy challenges for RPS, EPS, Disclosure and marketing claims.  For example, it may not be possible to directly meter the renewable portion of the unit output.  DOER is working to adequately address the challenges of multi fuel facilities within the context four agency task force and the New England regional GIS. 

3.3 Annual Recertification

No later than [Date] of each year, New Renewable Generators that have registered with DOER shall submit a certification to DOER that the information in the application on file with DOER is accurate.  If a generator fails to recertify, DOER will notify the ISO that the generator may no longer claim “Eligible MA New Renewable Generation Unit” on its attribute certificates for a minimum period of three months.

DOER seeks comment on the proposed annual recertification process.

3.4  Vintage Waivers 

The owner of Renewable Generation Unit may apply for a full or partial wavier of the 1/1/98 vintage requirement to qualify as a New Renewable Generation Unit for the following situations:

3.4.1 Expansions 

The owner may apply for a vintage waiver for that portion of the electricity output which exceeds the Historical Production of the Generation Unit.

3.4.2 Conversion 
The owner may apply for a vintage waiver for the full electricity output of a generation unit that did not utilize an Eligible Renewable Fuel prior to and including December 31, 1997, but that is refurbished to use an Eligible Renewable Fuel after December 31, 1997.

3.4.3 Relocations of Generation Equipment 

A Generation Unit may not qualify as a New Renewable Generation Unit solely by virtue of moving to another location, without also producing incremental New Renewable Generation. 

3.4.4 Deleted (Emissions Retrofit of Biomass Generation)
DOER does not believe that allowing an emissions retrofit to qualify as the sole basis for a vintage waiver would be consistent with the language and intent of the Act.
3.5 Other Requirements

To be considered eligible to be applied towards meeting the requirements of Section 2, production from New Renewable Generation Units must meet the further requirements of this sub-section.

3.5.1 Metering

The electricity output from any New Renewable Generation Unit used to meet the requirements of Section 2 must be capable of being verified by the DOER through metering, except as provided for Multi-Fuel Generation Units.  

DOER seeks feedback on the following questions:

· Should Renewable Generation that is denominated as a fraction of a MWh be rounded to the nearest whole MWh?  

· Is this appropriate for small generators?  This may be an issue under a REC or certificates system.

3.5.2 Imports

The treatment of imports presents policy challenges for RPS, EPS, disclosure and marketing claims.  DOER is working to address these challenges within the context of the four agency task force and the New England regional GIS.

DOER's position on treatment of imports for RPS is that a facility not physically located within and interconnected to the New England Control Area may be recognized only under the following conditions:

· The control area at the physical location of the facility and all intervening control areas or power pools must have compatible Generation Information System.

· If there is no compatible GIS at the physical location of the facility, then the bundled energy and attributes must be transmitted under a bilateral transaction to either ISO-New England or a neighboring region with a compatible Generation Information System.

· The Attributes must be recognized as a part of the mix of resources associated with energy serving load in New England by the New England regional GIS.

· Retail Electricity Suppliers may only utilize Generation Attributes from generation physically located outside of the ISO-New England control area up to the amount of net energy imports associated with that Retail Electricity Supplier’s sales to Massachusetts end-use customers.

3.5.3 Behind-the Meter and Off-Grid Generation

The treatment of behind-the-meter and off-grid generation presents policy challenges for RPS, EPS, disclosure and marketing claims.  DOER is working to address these challenges within the context of the four agency task force and the New England regional GIS.

DOER will advocate for treatment of behind-the-meter and off-grid generation within the New England regional GIS.  To the extent that the GIS is unable to account for these Generation Units, DOER will develop compliance and reporting requirements that allow Retail Electricity Suppliers to claim credit for behind-the-meter and off-grid generation from New Renewable Generation Units.

4 Enforcement 
DOER (or designated party) shall have the right to audit the accuracy of submitted information to verify the eligibility of New Renewable Generation Units. 

4.1 Advisory Ruling  
Any RES, renewable energy developer, or other party may request an advisory ruling from the DOER to determine whether a particular planned or prospective Generation Unit would be eligible under these regulations.  The DOER shall provide interested persons with notice and an opportunity to be heard on requests for advisory rulings.  DOER will post the results of any advisory rulings that set precedent on its Internet web site.
4.2 Verification 

The DOER shall have the right to verify the accuracy of any and all data submitted to the DOER included in generator registration filings and retail supplier compliance plans through secondary data sources as well as announced or unannounced audit and site visits. The DOER may also, at any time, request and obtain information from eligible renewable energy resources and RESs that the DOER determines is necessary to monitor and enforce the RPS regulations.

5 Penalties for Non-compliance

A RES that does not satisfy the requirements established in Section 2 is subject to the non-compliance sanctions specified in this section:

5.1  Types of Non-compliance 

5.1.1 Failure to File

If a retail electricity supplier fails to file complete RPS compliance documentation by the required date (dependent upon the regional GIS), then the RES shall be deemed to be out of compliance with the RPS and DOER will publish such failure to file on its web-site and in any other media deemed appropriate.  
5.1.2 Failure to Comply with the New Renewable Portfolio Standard

Failure to comply will result in public notice and financial sanctions (see Section 5.2).

5.1.3 Pattern of Non-compliance

In cases of repeat or egregious non-compliance by an RES, defined as a failure to comply with the provisions of this rule two years in a row or two years out of three consecutive years, the DOER reserves the right to refer such an RES to the DTE for possible license suspension (such a retail supplier would be banned from signing up new customers until full compliance with the RPS was demonstrated) or revocation.
5.2 Financial Sanctions

DOER requires additional legislative authorization to impose financial sanctions.  DOER will explore the possibility of implementing financial sanctions through a cooperative arrangement with DTE. 

DOER seeks feedback on the following options for calculating financial penalties.  DOER will refine methods for calculating financial penalties after reviewing the RPS Cost Analysis Report.  

Option 1: 

· The financial penalty will be three times the average incremental market value of New Renewable Generation during that compliance period as determined from available market indicators.

Option 2:

· The financial penalty will begin at a fixed amount.

· DOER will monitor market data and will periodically revise the penalty to approximately equal three times the average incremental market value of Eligible New Renewable Generation during that compliance period.

DOER solicits comments on whether, under option 1 or 2, non-compliant Retail Electricity Suppliers should be required to make-up its renewable energy purchase shortfall during the next Compliance Period.
6 DOER Responsibilities

6.1 Expansions to the List of Eligible New Renewable Generation Units

The DOER may, at its discretion, conduct an open administrative proceeding to consider adding to the list of eligible New Renewable Generation Units. 

Criteria that the DOER may use to determine whether expansion to the list of eligible New Renewable Generation Units is merited will include whether there is a significant and extended shortfall in renewable energy generation relative to RPS purchase requirements and whether a new resource, technology, or application has emerged that has the potential to provide substantial public benefits to the Commonwealth on par with those resources currently deemed eligible under this section. 

6.2 Annual Report on Renewable Electricity Generation 

DOER will produce an annual report for RPS covering the following topics:

· Summarizing the supply/demand for New Renewables;

· Summarizing the supply/demand for Existing Renewables;

· Comparison of Existing Renewables being reported by RES to the Baseline;

· Evaluating the costs of RPS implementation.
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