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Dear Bench/Bar Conference Attendee:

This letter is to follow-up on the results of discussions that took place at last April’s
“Probate and Family Court Bench/Bar Conference and to inform you of future plansfor continued
bench/bar activities.

As you may recall, the Flaschner Judicial Institute has sponsored two very successful
bench/bar conferences. The first conference, held in 1995 at Boston College Law School,
pinpointed three major problem areas — Rules, the Motion Sessions and Pre-Trial. In response,
three bench/bar committees were appointed to study and make recommendationsin each of these
areas. Last April’s conference was designed to provide both bench and bar an open forum to
discuss and debate the recommendations and rul es changes proposed by the three committees. We
are pleased to enclose a copy of professor Charles P. Kindregan’s excellent and comprehensive
Report in which he summarizes those discussions.

AsProfessor Kindregan pointsout, prior to thisconference, bar comment on proposed rules
changes had traditionally been solicited only after the Supreme Judicial Court Rules Committee
ispoised to promulgatenew rulesor revisions. The Rules Committee customarily seekscomments
immediately prior to their adoption. For thefirst time, last Spring’ s bench/bar conference allowed
members of the Probate and Family Court to consider bar concerns and make reasonable changes
before our court voted to refer proposed new rules to the Supreme Judicial Court’s Rules
Committee.. Indeed, as aresult of listening to comments from the bar at last April’s bench/bar
conference, a number of revisions were made to the suggested new rules. Subsequently, the
proposed changes were referred to the SIC Rules Committee. We are please to report that the
suggested rules changes were approved by the Probate and Family Court judges and then referred

to the Supreme Judicial Court’s Rules Committee for review. Earlier this month the Supreme



Judicial Court adopted the suggested rules changes effective December 1, 1997.

A summary is enclosed for your information. We believe that the rules changes reflect a
bench/bar consensus, which, in large part, isthe result of the more open process pioneered by the
Flaschner Judicia Institute’s 1995 and 1997 bench/bar conferences. We hope that, as intended,
they will have a positive impact ton the administration of justice.

Given the success of the bench/bar conferences, we think it is important to continue the
dialog as long as we can focus on specific and concrete problems. As you may recall, the last
conference concluded with adiscussion of what other i ssues should be addressed in similar fashion.
Onetopicthat wasrai sed at the conference concernsthe problemsof Pro Selitigantsand the proper
role of judges. The written evaluations from the bench/bar conference also indicated that there
seems to be universal concern about the so-called “Pro S&” problem. In response to comments at
the conference and the written evaluations, a committee has been established and charged with
making concrete recommendations for how the Probate and Family Court, particularly judges,
should deal with pro seissues. When the committee’ swork is complete, the Probate and Family
Court will once again work with the Flaschner Judicial Institute to convene abench/bar conference
to discuss the recommendations and solicit other constructive ideas.

Given the transition of leadership, we felt it important to let the bar know that bench/bar

communication will continue to be a priority.

Sincerely,

HON. MARY C. FITZPATRICK
Chief Justice

HON. SEAN M. DUNPHY
Chief Justice Designate
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|. EXECUTIVE SUMMARY

The genesis of the Probate and Family Court Department’s Pro Se Committee was the 1997 Bench/Bar
Conference co-sponsored by the Probate and Family Court Administrative Office and the Flaschner Judicial
Institute. The Conference debated avariety of issuesrel ated to changesin case-management policy and procedural
changesin such areas as motions, pre-trial conferences and rules which were proposed by bench/bar committees
appointed by the Chief Justice of the Probate and Family Court. Throughout the Conference both judges and
members of the Bar expressed concerns asto how the recommended changes might be implemented given the
large number of pro selitigantsin the Probate and Family Court and made suggestions about other changeswhich

might be considered given theincrease in pro se litigation.

Inresponseto these concernsthen Chief Justice Mary C. Fitzpatrick joined with Chief Justice-designate,
Sean M. Dunphy to establish the Probate and Family Court Pro Se Committee. The Committee is made up of a
cross-section of judges and court personnel from across the Commonwealth. The Committee was charged with
making concrete recommendations which would assist the court in meeting the challenges presented by the

growing volume of pro se litigation facing the court today.



Recommendations of the Committee

Pro selitigation is not atemporary phenomenon in the Probate and Family Court. 1t must not be viewed
as a“problem” but as an ongoing challenge. Indeed, it is presently the single most important challenge to the
court’s ability to provide prompt and equal access to al citizens of the Commonwealth through effective case
management. Thechallengeisparticularly acutein the Probate and Family Court asthereisno statutory authority
or court rule which permits the appointment of attorneysfor the parties or their children (except in those limited
instances in which the Department of Social Serviceisaparty). Thischallenge must be considered with an open
mind and an understanding of the difficulties faced by al involved (the litigants, the Bar, judges and court staff)
and with a willingness to make changes. Whether this court meets this challenge and how will have alasting
effect on the face of the Probate and Family Court in the future. A number of the recommendations of this
Committee will require significant changes in the operation of the court and the function of the Bar. But the
chalenge is great and will not be met by doing things as they have always been done. We make these

recommendations so that now and in the future, the court will better serve all who come beforeit.

The Committee’ s recommendations fall into nine major categories which are as follows:

A. Magistrates
We propose the creation of a magistrate position which would play a crucia role in effectively
managing the increasing volume of cases involving pro se litigants. The primary role of the
magistrate would be that of “case manager.” There would be a mandatory case conference with
the magistrate in most domestic rel ations and equity actions and specific probate matters. 1t would
bethe magistrate’ stask to screen cases, to ensurethat issues and parties are properly before the
court, and to make initial orders in some cases. The magistrate would ensure that by the time
matters come before ajudge they areready for the hearing. By alowing a magistrate to conduct
initial caseconferences, hear certain uncontested mattersand makepreliminary referral sfor support

services, judges would have more time to hear complex contested matters.



Simplified Domestic Relations Process

The Committee recommendsthe implementation of aprocessin the Probate and Family Court that
would be similar to the “Small Claims’ process in the District Court. Litigants involved in
domestic relations matters(i.e., divorce or paternity) with alimited number of issues(i.e., support
and visitation) could, with the approval of the judge or magistrate, elect to proceed under the
Simplified Domestic Relations Process which would eliminate most formal discovery and relax

the rules of evidence, two major stumbling blocks for many pro selitigants.

Unbundling L egal Representation

“Controlled unbundling” of legal representationisoneway to makelegal representation available
to more litigants. “Controlled unbundling,” in the form recommended by this Committee, would
allow the attorney to handle certain aspects of a case without requiring the attorney to participate
in al hearings before the court. The attorney would be required to file an appearance in the case
and the client and his/her attorney would in certain circumstances be allowed to agree when the

attorney need not appear.

Rules and L egidation

A number of the Committee' srecommendationswould require changesto rules of court, standing
orders and existing legislation. For example *“controlled unbundling” of legal services would
require changes to both ethical rules and Massachusetts Rules of Domestic Relations Procedure
regarding appearancesand pleadings; therecommendation that the Register of Probate be allowed
to refuseto accept certainincomplete or improper filingswould require achange in Massachusetts
Rules of Domestic Relations Procedure, Rule 77 and the recommendation that mandatory
attendance at Parent Education Programs be compl eted within acertain time period would require
changesto standing orders. Many of theinitiatives recommended in this Report require additional
funding. However, with modest additional filing fees and the ability to assess court costs, it is

anticipated that a significant amount of the necessary funding could be generated.

Education and Information
The Committeerecommendsthat educational/informational material bemadeavailableinavariety
of forms and languages. The Committee proposes, for example, the implementation of an

automated information system; the designation of aPro SeFacilitator and the institution of aCourt



Information Center in each Probate and Family Court; the creation of informational videoson court
processes and proceedings, devel opment of Web-site/Computer Access; expansion of the Lawyer
for the Day Program; and the expansion of law student representation of indigent litigants. The
Committeerecommendsspecifictrainingfor judgesand court staff toincreaseawarenessof issues
involving diversity of the population, languagebarriersand literacy problems. The Committeealso
recommendsthat, as part of the educational process, theimportance of obtaining qualified counsel

be continually emphasized.

Forms Revision

The Committeerecommendsthat theformsmost often used by unrepresented litigants bereviewed
and, where appropriate, revised to include: simplified language; larger spaces for writing
information; clear concise instructions; and overlay templates to address diverse language needs.
Forms should be compiled in self-contained packages which include all necessary forms and

instructions necessary to present the most frequently filed matters (e.g., divorce, paternity).

Probation Officers

The Committee recommendsthe expanded involvement of probation officersin disputeresolution
through referral sby judgesand magistrates, and in conducting investigations. The Committeealso
recommends the creation and funding of the position of associate probation officer in the Probate
and Family Court to relieve the probation officers of certain duties and enable them to fulfill these

expanded duties and to implement certain education policies and procedures.

Court Clinic
The Committee recommends the expansion or creation of Court Clinics either on a regional or
county basis. Such clinicsalready exist in several countiesof the Probate and Family Court, where

they provide initial evaluations and assessmentsin custody and child welfare cases.

Pro Se Coordinator Position

The Committee recommends the creation of a permanent Pro Se Coordinator within the Probate
and Family Court Administrative Office to implement the Committee’ s recommendations and
monitor their effectiveness. The Coordinator’s role will also include development of ongoing

responses to the changing needs of the court and litigants.



This Committee' s recommendations must be viewed in conjunction with other initiatives which
impact the pro se litigant and the court such as those which arise out of the Supreme Judicial
Court’s Standing Committee on Substance Abuse, the Supreme Judicial Court’s Standing
Committee on Dispute Resolution, the Governor’'s Commission on Domestic Violence and the
Governor’sCommission on Responsible Fatherhood. It isexpected the Pro Se Coordinator would

also work to integrate the recommendations of these and other committees.



[I.  INTRODUCTION

The face of the Probate and Family Court has changed dramatically over the last twenty years. Once a
court in which legal issues were presented almost exclusively by attorneys skilled in the specialized practice of
probate and divorce law, recent years have seen an evolution both in who uses the court and what issues come
beforeit. New statutesthat confer vastly expanded jurisdiction, major changesin case law as well asincreases
in the volume and complexity of cases have combined to make this court one of the busiest Departments within

the Tria Court system.

However, it isthe explosion in the numbers of persons who represent themselvesin court, known as pro
se (“for yourself”) litigants, which has been the most difficult change for the court to assimilate and the attorney
to adjust to. This surge in pro se cases, reflective of a national trend,* impacts all parts of the court process
especially case management (from filing the complaint, to entry of the judgment and all the steps in between).
It has necessitated increased staffing and servicesto be provided by the court. It hasgreatly impacted the attorney
who often findsthe opposing pro se party unfamiliar with thelaw, therulesof court and court process. Effectively
responding to this growth in pro se litigation is the single most important challenge currently facing the Probate
and Family Court. Whether this challenge is successfully met, and how, will determine the face and future of the

Probate and Family Court as it heads into the next century.

With these considerations in mind the Pro Se Committee was established by then Chief Justice Mary C.
Fitzpatrick in1997, and continuesasamajor priority of Chief Justice Sean M. Dunphy. The Committeeoriginated
asan outgrowth of theBench/Bar Symposium jointly sponsored by the Probate and Family Court and the Flaschner
Judicial Institute. The symposium considered difficulties faced by pro selitigantsin court and the impact of the

pro selitigant on the court, the Bar and litigants represented by counsel including:

1 J0na Goldschmidt, “How are courts handling pro selitigants?’, Judicature, Vol. 82, No. 1, pp 13-19. The
article cites a survey of judges and court administrators nationwide that indicates that 59% of all pro selitigant
inquiries are on the domestic relations issues.



. case management;
. the difficulties attorneys face when contending with pro se opponents;
. thedifficulties pro selitigants experience with rules and procedures which have been devel oped primarily

for use by attorneys,

. the perception by attorneys that the pro se litigant is given an advantage and assistance by the court and
staff;
. theincreased costsof litigation to the party with an attorney resulting from delays occasioned by interacting

with and waiting for pro selitigants;
. difficulties experienced by both the court and the attorney dealing with the pro selitigant who can afford

an attorney but chooses not hire one;

. difficultiesof non-English speaking pro selitigantsand the court in meeting their needs, given thefrequent
unavailability of interpreter services, and

. the shortage in legal services available to indigent or lower income litigants due to government funding
cuts.

All of these concerns play out against a high volume of cases which, by their very nature, often require

immediate attention and the need to provide prompt and ready access to the courts for all citizens’.

INn1978, landmark Court Reform legislation was enacted creating aunified Trial Court composed of seven
departments, including the Probate and Family Court Department. Sincethat time, the casel oad of the Probate and
Family Court hasdramatically increased dueto grantsof additional jurisdiction by legidlation, aswell asexpansion
in the scope of jurisdiction by appellate decisions responding to societal changes and demands. There has been
asignificant increasein the requirement of mandatory written findings of fact when entering orders or judgments.
Generaly there has been no provision of the additional resources necessary to keep abreast of these new

responsibilities.

2 Professor Charles P. Kindregan, Jr., “Probate and Family Court’s Bench/Bar Conference” Massachusetts
Lawyers Weekly, Vol. 26, No. 6 September 15, 1997. The Conference focused on the recommendations of
committees established as a result of the first Bench/Bar Conference. The impact implementation of these
recommendations would have on pro se litigants was a primary focus of discussion.



[lustrative of the expanded court jurisdiction created by statute is the following:

© N o a b

0.

10.
11.
12.
13.

Review and Modification of Support Orders, every three years G.L. c. 119A, § 3B (1998);
Payment of guardian expensesfor wardsin nursing homes; See, 130 Code Mass. Regs. § 520 and
Rudow v. Commissioner of the Division of Medical Assistance, 429 Mass. 218, 707 N.E.2d 339

(1999);

Distribution of Information to Non-custodial Parents of Children Enrolled in Elementary and
Secondary Schoolsunder G.L. c. 71

8§ 34H (1998);

Uniform Interstate Family Support cases under G.L. c. 209D (1995);

Standby Proxy Guardianships under G.L. c. 201 88 2A - 2H (1995);

Transfer of support casesfrom the District Court Department pursuant to G.L. c. 209C 8 3 (1993);
Child entertainment contracts (Guardianship of Minor Entertainers) G.L. ¢. 2318 85P1/2 (1991);
Establishment of Department of Revenue Child Support Enforcement Division G.L. c. 119A §1
(1986) and G.L. c. 14 § 1A (1987). Department of Revenue child support cases are heard weekly
before one judgein “Block Time™;

Children born out of wedlock (Paternity) actions under G.L. ¢. 209C (1986);

Registration of Foreign Custody Decrees under G.L. c. 209B (1983);

Abuse of Elderly or Disabled Persons under G.L. c. 19A (1982) and 19C (1986);

Abuse prevention/domestic violence cases under G.L. c. 209A (1978); and

Complaints for Grandparent Visitation under G.L. c. 119 § 39D (1972).

[lustrative of the expanded scope of jurisdiction defined by case law is the following:

Reproductive technology cases, currently pending before the Supreme Judicial Court AZ v. BZ
relative to the authority of the court to enjoin parties from using pre-embryos and validity of
contracts regarding their use (1999);

Surrogate parenting cases, See R.R. v. M.H., 426 Mass. 501, 689 N.E.2d 790 (1998);

Theissue of extending visitation rights with achild for de facto parents, See Y oumansv. Ramos,
429 Mass, 774, 711 N.E.2d 165 (1999) and E.N.O v. L.M.M, 429 Mass. 824, 711 N.E.2d 886
(1999);




Reguirement that the court consider and make written findings assessing the impact of domestic
violencewhen entering custody and visitation orders, See Custody of Vaughn, 422 Mass. 590, 664
N.E.2d 434 (1996);

Same sex Adoption cases; See Adoption of Tammy, 416 Mass. 205, 619 N.E.2d 315 (1993);
Equity actionsunder G.L. c. 215 8§ 6 (1993) (brought by a putative father to establish a substantial
relationship with the child); See C.C. v. A. B., 406 Mass. 679, 550 N.E.2d 365 (1990); and
Medical guardianships seeking authority to assent to extraordinary medical treatment and anti-

psychotic medication; See Rogers v. Commissioner of Department of Mental Health, 390 Mass.
489, 458 N.E.2d 308 (1983). Orders entered on cases involving anti-psychotic

medi cation must have atermination date and al so require periodic reviews of the treatment plans
by the court. See Guardianship of Weedon, 409 Mass. 196, 565 N.E.2d 432 (199I).

Illustrative of increased requirements on judges to make written findings™:

1.

G.L. c. 209A, requireswritten findings when ajudge enters mutual restraining ordersor mutual no
contact orders under section 3 of the statute;

G.L. c. 208 8§28 and c. 209C 89(c), and the Child Support Guidelines require written findingsif a
judge deviates from the Child Support Guidelines;

G.L. c. 208 828A requires specific written findingswhen ajudge enterstemporary ordersregarding
care and custody of achild in a pending modification case;

G.L. c. 208 831A and c. 209C 810(e) requires written findings within ninety (90) days of entering
acustody order when the judge finds apattern of or seriousincidentsof abuse. Such findings must
reflect the effects of the abuse on the child and show such order isin the child’ s best interests and
provides for the safety and well being of the child;

Mass.R. Dom. Rel. P. 6(c) requires written findings showing that an emergency exists and the
nature of the emergency when the judge allows amotion for an application for ex parterelief from
the seven (7) day notice requirement;

Tria Court Rule VI, Uniform Rules of Impoundment Procedure, Rule 8 (1986) requires written

findings in support of an order impounding a case;

3 Judges may require submission of proposed findings but rarely request or receive such

submissions by pro selitigants.



following:

10

10.

11.

12.

G.L.119A 812 (asamended 1998) requireswritten findingsif ajudge suspendsawage assignment
without agreement of the parties;
Superintendent of Belchertown v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977) requires

written findings when ordering medical treatment for mentally incompetent patients;

Rice v. Rice, 372 Mass. 398, 361 N.E.2d 1305 (1977) requires written findings in making an
assignment of property under G.L. c. 208 § 34 (1974). Thisrequirement has been limited to only
those cases in which an appeal istaken. See also, Bianco v. Bianco, 371 Mass. 420, 423 (1976),
Mass. R. Dom. Rel. P. Rule 52(a);

Adoption of Galen, 425 Mass. 201, 680 N.E.2d 70 (1999), requireswritten findingswhen thejudge

denies a motion to waive the Department of Social Services home study pursuant to G.L. c. 210
§5A (1950);

G.L. c. 119 839D requires written findings when ordering visitation between a grandparent and
child; and

G.L.c.209C 815, requireswritten findingsif ajudgelearnsof an outstanding warrant in the course

of arequest for a Domestic Relations Protective Order.

The increased volume of casesisillustrated in the Probate and Family Court Department section of the
Annual Reports of the Massachusetts Trial Court System for fiscal years 1979 through 1998, which reflect the

In 1998, nearly 15,000 paternity actionswere filed system-wide representing 12% of all pleadings
filed in the Probate and Family Court. In some counties, more paternity actions were filed than
divorces (e.g. Hampden and Suffolk);

More than 7,800 abuse prevention cases were filed in 1998;

Over the last six years, there has been a 29% increase in the total number of filings;

In the twenty year period since 1979, filings in the Probate and Family Court have increased 49%
from 105,820 in 1979 to 158,074 in 1998. In contrast, the Superior Court reported 58,785 cases
commenced in 1979 and 39,050 in 1998; and

There has been a steady increase in filings of petitions for Guardianship of Minor in the Probate
and Family Court. Inthe last twenty years, filings have increased from 1,259 in 1979 to 3,755 in

1998, reflecting an increase of over 198%. In the last five years, since 1993, these filings have



increased by over 37%, from 2,777 to 3,755 in 1998. Many of these petitions are brought by or
opposed by pro selitigants.

Enablinglegis ationin connection with abuse prevention cases brought pursuant to G.L. c. 209A, provided
that the parties be permitted to represent themselves in connection with such actions without the assistance of
counsel. In the Probate and Family Court, abuse prevention actions are often filed in connection with arelated
action, such as divorce or paternity, which involve child custody and visitation issues. To the extent that
individual s are encouraged to proceed without legal representation in connection with abuse prevention matters,

they may also feel encouraged to represent themselvesin these related matters.

As defendants have become increasingly aware of the consequences of having a protective order entered
against them, the number of pro selitigants contesting these orders and requesting evidentiary hearings has also
increased. The existence of protective orders under G.L. ¢. 209A must be considered by the court in entering
custody and visitation orders. The defendant’ s right to carry aweapon which may impact his/her employment is
also affected by entry of such orders’.

In other instances, pro selitigation results when other aspects of the case are brought forward by agencies.
Recent legidlation which promotes the establishment of paternity for children born out of wedlock, in order to
obtain orders of support, has resulted in the proliferation of actions instituted by the Department of Revenue.
Although the Department of Revenue representsthefinancial interests of the moving party, who ismost often the
mother, the father is generally pro se. Once in court in connection with support issues, parties will frequently
simultaneously seek to addressthe related issues of custody and visitation. The Department of Revenue provides
representation only for child support matters. Accordingly, with respect to custody and visitation matters parties
will, in most cases, not have representation. There has been recognition nationally that Federal Child Support
mandateshave created additional non-child support demandson the court. The Commissioner of the United States
Office of Child Support Enforcement (O.C.S.E.) hasestablished aJudicial Advisory Board to advise him on the
impact of enhanced child support activities resulting from the Persona Responsibility and Work Opportunity

Reconciliation Act of 1996 on local courts.

* The court also has authority to enter domestic relations protective orders[G.L. c. 208 8§ 18, 34B; G.L. c.
209C 88 15, 20; G.L. c. 209B §32].

11



1. ILLUSTRATING THE PRO SE CHALLENGE

During the Pro Se Committee's review of the issues raised by pro se representation, judges and court
personnel provided specific vignettesthat demonstrate common chall enges presented by the pro selitigant. Some

examples:

. The father appears pro se seeking custody of four children residing with him. Two of the four
children he asserts are his, but were born during the mother’s marriage to another man who is
therefore the legal father and from whom she is now divorced. The other two children are
undisputedly the children of theformer husband. Thelegal father hasremarried and neither he nor
the mother areavailable. Thiscase requiresaguardianship petition to befiled for thetwo children
who are not his; and two actions under G.L. c. 215 86 to establish a substantial relationship with
the two children he alleges are his. These cases will require him to serve a summons under the
Domestic Relations Rules for the case brought under G.L. c. 215 while the guardianship will
require service of acitation and the scheduling of areturn day.

. Themother seekscustody of two children when requesting an extension of a209A protectiveorder.
The father objects. It appears the case has been in two courts in other states within the last six
months and there are issues of whether Massachusetts has jurisdiction under the Uniform Child
Custody Jurisdiction Act which the pro se litigants do not possess the knowledge to address.

. A maternal grandmother seeks custody of three children. Two of the children havethe samefather
and thefather of thethird childisunknown. One of the two children with the same father also has
acase pending in Juvenile Court. Thecitationswill be given different return days (the return date
on the citation for the unknown father will be two months). The grandmother does not know who
to serve or how. An emergency appointment as temporary guardian expires and service has not
been made.

. An attorney filesacomplaint for divorce, servesit, prepares mandatory discovery and notifiesthe
pro se opponent that the attorney is ready to exchange discovery. The attorney receives no

response and requests a status conference or a pre-trial conference or files a motion to compel to

12



get the pro se litigant’s attention. The attorney is not in a position to settle the case at the
conference. The pro selitigant appears and states“| want an attorney and can’t afford one.” This
is a particular concern in the Probate and Family Court as the court has no authority to appoint
counsel, at public expense, other thaninthoselimited circumstancesinwhich Department of Social

Servicesis aparty.

Whilethesevignettesreflect how acase comesto thejudge, the Committee sought to i dentify moregeneral

and uniform problems presented by the pro se challenge as it impacts case management. These include:

. Inability to analyze and articulate the legal issue involved in the case requiring the judge to spend
substantial time to determine the procedural context in which the case is being heard,

. Unfamiliarity with court formsand inability to fill out forms completely and correctly, sometimes
resulting in later discovered jurisdictional or venue problems and failure to disclose salient facts;

. Substantial time demands are placed on Registry and Probation Office staff to identify the problem
and explain the forms, rules and/or process,

. Unfamiliarity with court process; the pro se litigant often assumes that court staff will obtain the
motion date, send the notice and/or subpoenawitnesses. “I didn’t know” or “No onetold me” are
frequent comments of the pro se litigant;

. Inability to move case aong to trial and judgment; inability to understand the need for and to
present the basic information to go forward (a prima facie case) such asin a divorce, annulment
or paternity action. The result is that the case lingers and there are multiple requests filed for
temporary orders and multiple court appearances. The pro selitigant often believesthe court will
obtain the needed information on its own and assumes that it is up to the court to set the case for
trial;

. Increased need to appoint guardians ad litem to investigate and present facts to the court (which
would otherwise be devel oped by an attorney) to insure al relevant facts are known. All too often
partiesare unableto pay the guardian ad litemfee, and thisexpenseisincurred by the court placing
a substantial strain on the court’s budget and ultimately becoming an increased expense to the

taxpayer;

. Increased numbers of multiple related cases, for example one person may have asupport order in

adivorce, and one or more paternity cases, sometimes in different counties; cases may include a
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District Court 209A complaint and a Probate and Family Court divorce or paternity with custody
orders entered by both courts. Cases often involve multiple parties such astwo paternity cases, a
divorce, guardianship of a minor petition and a care and protection case in Juvenile or District
Court. Thecase may involve parents, agenciesand/or grandparents and the pro selitigant doesnot
know how or whom to serve. The case may come before the court with improper service and
improper joinder of parties, often resulting in the cases having to be rescheduled, thus wasting
valuable hearing time before the judge;

Intervention occursfar too late in the court system. Triage is done by the judge rather than acase
being screened much earlier and directed to one of the many aternative methods of resolving
disputes;

Multiple filings by the pro se litigant who files several contempts or modifications when one
pleading seeking multiple claimsfor relief or an amendment adding a claim would be sufficient;
Failureto appear ontimefor court hearings, resulting in the case being dismissed, an arrest warrant
being issued (in contempt cases) which may later be revoked and the case rescheduled, and delays
in hearing other matters which frequently lengthen the court day for judges and court staff;
Failureto understand the importance of timely filing an objection/answer thereby causing the case
to move on an uncontested track until the hearing date when the defendant appearsfor thefirst time
to contest;

Insufficient availability of collateral resources at affordable cost to help the court work with the
pro selitigant (e.g. supervised visitation centers, court clinics, interpreters and drug and alcohol
treatment and screening centers);

Unrealistic expectations of the court system by the pro selitigant. The pro selitigant expectsall
problems can be solved by the court. Many problems are not legal or are not properly pleaded;
Use of prepared agreements (e.g. separation agreementsfor divorces) with no understanding of the
consequences of the language contained therein when the court makes inquiry. Use of prepared
agreements without language being tailored to particular facts of the case;

Failure to come into court with the required forms completed, such as financia statements and
child support guidelinesworksheet. Thisrequiresthe caseto be delayed whiletheformsarefilled
out. Thepro selitigant, however, often doesn’t have therequisiteinformation with him/her which

resultsin significant delays in high volume sessions,



Failure to make service of process correctly (e.g., guardianships under Rule 29B) resulting in
multiple court appearances for extensions of the temporary appointment pending proper service,
frequently on an ex parte emergency basis;

Failureto notify other interested parties such as the Department of Social Services or Department
of Revenue, resulting in the need to reschedul e the case, and there by causing delays,

Failure to follow complex court rules and complete forms in cases not otherwise requiring
extensive discovery which might proceed to resolution without resorting to such rules or forms;

Failure to have an attorney in cases in which the complexities clearly require one;

Increased unwillingness of all parties (pro se or otherwise) to accept ajudgment imposed after a
trial or take an appeal, resulting in increased filings of post-judgment motions and modifications’;
Failure of the pro se litigant to notify the court of the need for an interpreter or the defendant
appears to contest the pleadings at an uncontested hearing and needs an interpreter. Insufficient
numbers of interpreters are available to assist litigants both in and out of the courtroom. For
example, alitigant may requireinterpreter servicesinorder tofill out andfileappropriate pleadings
or during dispute intervention sessions with the Probation Office. The Committee recognizesthe
inherent problem in expecting a non-English speaking litigant to formally request a court
interpreter;®

Failureto comply with discovery (e.g. one party is represented by an attorney who initiatesformal

discovery, but the other party is a pro se litigant unfamiliar with the rules regarding discovery)
resulting in repeated motions to compel discovery which stall the progress of the case;

Absence of guidelines as to who can use volunteer court-related services such as Lawyer for the
Day;

Unfamiliarity with court protocol such asappropriate dressor not interrupting when someone else
is speaking;

Not knowing how to present documentary evidence or how to respond to an opposing party’s

attempt to introduce an exhibit; and

® Suffolk and Middlesex Probate and Family Court have issued protocols requiring various post-judgment

motions to be considered on written submission. This protocol has been adopted on a state-wide basis as directed in
Standing Order 2-99 Procedure for Submission and Disposition of Certain Motions, which became effective October
1, 1999. In Suffolk 81 such motions were filed in a six month period.

®The staff in the Suffolk Probate and Family Court now identifies litigants who are in need of interpreter
services; the casefile is stamped “ Interpreter” and the language is written below the stamp.
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. Not knowing how to object or respond to an objection.

The single biggest factor in each case involving pro selitigantsisthe time required by the court to define
the problem, determine the proper parties and appropriate pleadings and elicit evidence. Too much timeis spent

at the judicia level in educating pro se litigants, and in determining the procedura status of the case.
These problem areasresult in serious delaysin the case, repeated court appearances, and substantial time

demands placed on the judges, registers, clerica and other support staff and probation officers, as well as

significant expense for the litigant represented by an attorney and frustration for the pro se litigant.
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V. APPROACH TO THE PRO SE CHALLENGE

The Pro Se Committee sought, asits first goal, to identify the nature and scope of the pro se challenge.
Recognition of the magnitude of the pro se challenge and its impact on the court system-wide is perhaps best
demonstrated by the number of recent studiesdealingwith theissue. The Boston Bar A ssociationissuedits Report
of the Task Force on Unrepresented Litigants on August 18, 1998, which examined thisissue in the various court
departments statewide and made certain recommendations. The Supreme Judicial Court’s Committee recently
submitted its report on Pro Bono Legal Services that discussed how to encourage and support pro bono publico
(meaning for the good of the public) efforts by attorneys on behalf of low-income citizens of the Commonwealth.
In August, 1999, the Massachusetts Bar Association completed an extensive survey on the use of courts by pro
se litigants. Other states have aso examined the pro se challenge and its impact on the courts. A National
Conference on Pro Se Litigation, sponsored by the American Judicature Society, will be held in Arizona in
November, 1999 to bring together administrators from courts nationwide to discuss the impact of pro selitigants

on the court and methods of meeting the challenges that the increase in pro se litigation presents.

Since its creation, the Committee has met in ongoing sessions to examine the many facets of the pro se

challenge. As apreliminary step, the Committee defined three broad categories of “pro se litigants’:

1. Theindigent pro selitigant who cannot afford an attorney but who does not qualify for pro bono

legal assistance. This group was perceived to be the most numerous;

2. Thepro selitigant who can afford an attorney but for variousreasons, €l ectsnot to hirean attorney;
and
3. The pro selitigant who uses pro se status asamechanism for advancing an agendaor for harassing

the other party, through unnecessary multiplefilings of pleadings and motions. Litigantsfalling
into thislast category are relatively few in number and were viewed by the Committee as posing
a management issue for the individual judge, and not a concern to be addressed in this report.
Many of the recommendationswill assist the court in dealing with the pro selitigant who fallsinto

this category.
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In an effort to obtain maximum input of the Bar and to provide opportunity for wide and varied viewpoints

the Committee convened several focus group meetings with representatives of the Bar (See Appendix A).

The Committee created several sub-committees to better focusits efforts. These are:
. Management/Administration;
. Education/Resources,
. Rules/Legidlation;
. Forms; and

. Probation Department (formerly known as Family Service).
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COLLECTING DATA

In the Probate and Family Court, asin other courts within Massachusetts and indeed nationwide, thereis
a paucity of accurate data on the numbers of pro se litigants, the kinds of cases in which individuals seek to

represent themselves, the problems they face and the effect, if any, on the outcome of the litigation’.

While eighty-four percent of court managers surveyed nationally by the American Judicature Society
believethe number of pro selitigantshasincreased, only twenty-three percent currently collect dataon the number
of pro selitigants®. Judges, Registers, Chief Probation Officers and practitionersin Massachusetts were uniform
in their perception that the numbers had increased (See Appendix C). The Committee, in conjunction with Chief
Justice Dunphy’s office, generated a questionnaire and collected data from twelve of the fourteen Divisionsin
the Probate and Family Court during December, 1997 regarding the numbersof individual s appearing pro se (See
Appendix D). In addition, the Committee prepared a survey which was conducted by Probate and Family Court
law clerks who elicited information from pro se litigants regarding the reasons why individuals represent

themselves and their experience using the court system (See Appendix E).

The primary reason cited for appearing pro se was the inability to afford an attorney (See Appendix F).
However, a strong secondary reason was dissatisfaction with attorneys and the perception that attorneys are not
always helpful. Responsesto the survey suggest that the Bar must work to improve its image and spread the
message concerning the importance of having representation by a qualified attorney.

The appearance of inevitability in the outcome of a case (in support cases, for example, which are

governed by child support guidelines) also |eads some parties to appear pro se.

" Inorder to generate, for the first time, reliable statistical data regarding the prevalence of pro se
representation in the Probate and Family Court, Chief Justice Sean M. Dunphy has ingtituted a tracking system which
identifies the number of cases in which plaintiffs/petitioners represent themselves at the outset of litigation. This
mechanism for data collection, which went into effect on July 1, 1998, has generated results that are included in the
Fiscal Year 1999 Annua Report (See Appendix B). Maintaining such datain a manner which accurately reflects the
total pro se picture can be difficult as parties may initiate a case with an attorney who later withdraws and the litigant
continues pro se or, conversely, a party may initially appear pro se and then hire an attorney during the pendency of
the case.

Additionally, the Massachusetts Bar Association has recently completed a comprehensive survey entitled
Pro se User of the Court Survey, published August, 1999.

8 Jona Goldschmidt, “How are courts handling pro selitigants?’, Judicature, Vol. 82, No. 1, p. 20.
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After evaluating the survey dataand theinformation obtai ned through focus groups, the Committee sought
to formulate concrete proposal sthat would assist thelitigant, attorney and the court in managing casesfromfiling

to entry of judgment.
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V.

RECOMMENDATIONS

The Committee recommends:

A.

M agistrates

The creation of a magistrate position which would play a crucia role in effectively dealing with
the ever increasing volume of cases involving pro se litigants. The primary role of magistrate is
envisioned to bethat of “ casemanager.” It would bethe magistrate’ stask to screen casesand make
initial ordersin some cases. The magistrate would ensure that by the time matters come before a
judgethey areready for the hearing. By allowing a magistrate to conduct initial case conferences,
hear certain uncontested matters, issue certain orders, make preliminary referrals and issue orders

in specified circumstances, judges would have more time to hear complex contested matters.

Simplified Domestic Relations Process

The Committee recommendstheimplementation of aprocessin the Probate and Family Court that
would be similar to the “Small Claims’ process in the District Court. Litigants involved in
domestic relations matters (i.e., divorce or paternity) with alimited number of issues(i.e., support
and visitation) could elect with the approval of the judge or magistrate to proceed under the
Simplified Domestic Relations Process which would eliminate most formal discovery and relax
the rules of evidence, two major stumbling blocks for many pro selitigants. This process would

also be available to represented litigants.

Unbundling L egal Representation

“Controlled unbundling” of legal representationisoneway to make legal representation available
to more litigants. “ Controlled unbundling,” in the form recommended by this Committee would
allow the attorney to provide representation in certain aspects of a case without requiring the
attorney to appear at every court hearing. The attorney would be required to file an appearancein
the case and the client and hig/her attorney would in certain circumstances be allowed to agree

when the attorney need not appear at a hearing and when the client could appear him/herself.
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Rulesand L egislation

A number of the Committee’ srecommendationswould require changesto rules of court, standing
orders and existing legislation. For example, “controlled unbundling” of legal services would
require changes to both ethical rules and Massachusetts Rules of Domestic Relations procedure
regarding appearances and pleadings; the recommendation that the Register of Probate be allowed
to refuseto accept certainincomplete or improper filingswould require achangein Massachusetts
Rules of Domestic Relations Procedure, Rule 77; the recommendation that mandatory attendance
at Parent Education Programs be completed within a certain time period require changes to
standing orders. Many of the initiatives recommended in this Report require additional funding.
We proposethat asignificant amount of the necessary funding be generated through theimposition

of additional filing fees and ng court costs.

Education and I nfor mation

The Committeerecommendsthat educational/informational material bemadeavailableinavariety
of forms and languages. For example, the Committee proposes the implementation of an
automated information system; the designation of a pro sefacilitator and theinstitution of acourt
information center in each Probate and Family Court; the creation of informational videoson court
processes and proceedings; development of web-site/computer access; expansion of the Lawyer
for the Day Program; and the expansion of law student representation of indigent litigants. The
Committeerecommendsspecifictrainingfor judgesand court staff toincreaseawarenessof issues

involving diversity of the population, language barriers and literacy problems.

Forms Revision

The Committee recommends that forms that are most often used by unrepresented litigants be
reviewed and where appropriate, revised toinclude: simplified language; larger spacesfor writing
information; clear concise instructions; and overlay templates to address diverse language needs.
Forms should be compiled in self-contained packages which include all forms and instructions

necessary to present the most frequent filed matters (e.g., divorce, paternity, guardianship).

Probation Officers
The Committee recommendsthe expanded involvement of probation officersin disputeresolution

referrals by judges and magistrates and in conducting investigations. The Committee also



recommends the creation and funding of the position of associate probation officersin the Probate
and Family Court to alow the probation officers to undertake these expanded duties and to

implement certain education policies and procedures.

Court Clinic
The Committee recommends the expansion or creation of Court Clinics either on a regional or
county basis. Such clinics already exist in severa counties of the Probate and Family Court and

perform initial evaluations and assessments particularly in custody and child welfare cases.

Pro Se Coordinator Position

The Committee recommends the creation of a permanent Pro Se Coordinator within the Probate
and Family Court Administrative Office to institute the Committee’ s recommendations, oversee
their implementation and monitor their effectiveness. The Coordinator’s role will also include

development of ongoing responses to the changing needs of the court and litigant .

This Committee’ s recommendations must be viewed in conjunction with other initiatives which
impact the pro selitigant and the court such as: the Supreme Judicial Court’ s Standing Committee
on Substance Abuse, the Supreme Judicial Court’s Standing Committee on Dispute Resol ution,
the Governor's Commission on Domestic Violence and the Governor's Commission on
Responsible Fatherhood and Family Support. It is expected the Pro Se Coordinator would also

work to integrate the recommendations of these and other committees.

The Committee concludes that the pro se challenge can only be effectively met by fundamental changes

in both case management philosophy and court administrative structure. The court must assume the role of case

manager in addition to its traditional adjudicatory responsibilities. Once a case is filed, the court and not the

litigant or attorney, must manage the caseto ensureitstimely progress. The court and the bar should be reminded

of the statutory authority relative to requesting and granting attorney’ s fees and be encouraged when appropriate

to do so thereby assisting in reducing the number of pro se litigants. There must be a recognition that,

notwithstanding what programs may be put in place to assist litigants to obtain an attorney, pro se litigants will

be a permanent feature of probate and family law practice. Institutional attitudes and approaches with respect to

the assistance which it is appropriate to provide pro selitigants must be re-examined and adapted to this reality.
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Unlike the Superior Court which has strict time standards, the Probate and Family Court has historically
not embraced the concept of time standards for case management due to public policy®. Given that this court’s
work at that time most often involved dissolution of marriages, it was considered inappropriate to put a case on
atimetrack for judicial resolution when parties themselves might not be ready to go forward. It wasthought that
parties and their attorneys could best decide when the time was right to mark the case for hearing so as to
maximize opportunities for reconciliation or settlement. The court did not want to enact standards which would
accelerate dissolution of thefamily. Accordingly, the court focused solely onthetimeit took for acaseto betried
after a trial request was filed. Since then, however, the number of cases before the court involving family
dissolutions has remained relatively constant while the total number of filings of all matters has increased
approximately twenty percent.™® Many more petitionsto establish paternity, guardianships, and other non-divorce
actions are being filed. That fact as well as the sheer overall number of cases being filed, and the increasing
complexity of issuesinvolved in many cases, make it appropriate to reconsider this philosophical approach. The
recommendations herein provide for affirmative management and scheduling by the court while maintaining
flexibility to adjust case progress given the needs of individual litigants, and provide for evaluation of the
suitability of each casefor resolution by meansother than atrial. Thereremainsan opportunity for litigantsto “ opt
out” of the case management schedule for good cause for aperiod of time if such request is approved by ajudge.
The Committee recognizes that “absolute” time standards from filing to judgment do not as readily lend
themselvesto family law cases asto other proceedings. At the same time we believe that when alitigant applies
for relief from the court, the court must havethe ability to managethat casein consideration of itsoverall caseload

and case flow.

Similar reconsideration of existing court management structureisrequired. At present, thefirst substantive
intervention in the case occurs when it comes before ajudge, often on the day of hearing after it has been pending

for many months.

It was the intent of the Committee to examine the pro seissue, lessin atheoretical context, and instead in

apractical context with primary emphasi s on determining where the case “ bogged down” in the system, why, and

® The time standards adopted by this court in 1988 (Standing Order 1-88), were adopted by order of the
Supreme Judicial Court which specifically states “ The time standards apply only on request by any party, in order
not to precipitate the finality of trial confrontation (asin divorce or separation) when no party seeksit.”

19'1h 1989 the total number of original filings were 125,124, of which 23,888 filings involved dissolution of
amarriage; in 1998 the total number of original filings were 158,074, of which 23,102 involved the dissolution of a
marriage.
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what can bedonetoimprovethecourt’ sresponse. The Committeefocused on practical solutionsto problems, such
as how a pro selitigant goes from filing the complaint to entry of judgment; what options, other than litigation,

areavailableto that party during pendency of the case; and how doesacase get on track for trial and stay on track.

Many of the proposed recommendations can be accomplished through administrative changes and rule

changes. Others will require legislative changes and appropriate funding.

Issuesinvolved in probate and family law cases are serious, with critical decisionsbeing made that impact
thedaily livesof thelitigantsand their children aswell associety at large. Therefore, every effort should be made
to assist litigantsin obtaining an attorney. None of the recommendations herein are offered as a substitute for an
attorney who can, after consideration of the particular facts and needs of agiven case, provide high quality legal
advice™. The court and the bar must work cooperatively to devel op programs which encourage the hiring of, and
enablelitigantsto have accessto, qualified attorneys. Nonetheless, it isrecognized that many people may simply
be unableto afford an attorney, or for other reasons may refuse to hire one, and the court must be prepared for this

ongoing challenge.

1t should be noted that two recent Supreme Judicial Court Decisions, Solimine v. Davidson 422 Mass.
1002, 661 N.E.2d 934 (1996) and Jordan v. Reqister of Probate for Hampden County 426 Mass. 1020, 690 N.E.2d
434 (1998) found that litigants appearing pro se were to be held to the same standards to which litigants with counsel
were held.
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A. MAGISTRATE POSITIONS

The creation and use of afull-time magistrate position, as recommended in this Report, plays an integral
and essentia role in effectively dealing with the high volume of pro se cases and in responding to many other
aspects of the court’ s expanded jurisdiction occasioned by federal and state |egislative mandates aswell asto the
increasing complexity of cases. The importance of the magistrate position cannot be overstated. Many of the
recommendations of the Pro Se Committee Report cannot be effectively implemented without the creation of a

magistrate position.

The need for magistrates is clear when one looks at the current process of managing cases. Trial timeis
limited. The judge often sees files for the first time the day of the hearing. All too often, the judge finds it
necessary to direct litigants and attorneysto amend pleadings, to properly prepare paperwork or makereferralsfor
investigation or evaluation which ought to have occurred long before the case goes before ajudge. Thisresultsin
significant delays or continuances which could have been avoided. A magistrate, acting as a case manager
screening pleadings and cases and making preliminary orders and referrals, will not only free the judge to hear
trials and other evidentiary matters, but will also provide needed service to members of the bar and litigants by
expediting uncontested cases and preliminary mattersin contested cases. The magistrate would ensurethat by the
time a case reaches ajudge the fileisin order. Preliminary referrals will afford the parties access to clinicians,
guardians ad litem for investigation or evaluation, consultation with domestic violence advocates, attorneys for
the minor child(ren) in cases in which the Department of Social Servicesis involved, dispute intervention by a

Probation Officer and/or other forms of Alternative Dispute Resolution (ADR).

It isintended that full-time magistrates will assist the court in the following broadly defined functions of
the Probate and Family Court Department:

1. M anaging cases; conducting conferenceswith authority to enter certain ordersincluding discovery
orders and to make referrals for appropriate investigation, mediation or support services, in both
contested and uncontested cases;

2 Hearing specified uncontested motions and modification judgments;

3. Hearing and deciding certain child support matters;
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4, Hearing matters specified in the legislation creating the Uniform Probate Code currently being
considered; and

5 Such other matters, contested and uncontested, as may be designated by the Chief Justice of the
Probate and Family Court.

The creation of a magistrate position, is essential to efficiently moving cases while maintaining equal
accessto justice. There must be afundamental change in the philosophy of case management. The court must
serve as case manager, ensuring that cases move expeditiously through the system and do not grow stagnant.
While these proposals were drafted with the primary aim of assisting pro se litigants, and to overcome some of
the obstacles that their unfamiliarity with the court system presents, many proposals will also be of assistancein
cases where the parties are represented by attorneys. It should be noted, however, that although the court’srole
as case manager isto ensure cases move through the court in astimely manner as possible, aparty may by motion,
for good reason, request permission of the court, to “ opt out” or not go forward with his/her casefor agiven period

of time.

Case M anagement Dutiesto be Performed by the M agistrate

M agistrate's Conference

The magistrate conferenceisthe keystoneto effective case flow management. It isthe opportunity
totriagethe case at the outset and provide necessary direction, depending on theissues, circumstancesand
the nature of the assetsinvolved. In thisrespect it is patterned closely on Federal Court procedure®.

All contested domestic relations cases (except contempt hearings involving the possibility of
incarceration, Department of Revenue/Child Support Enforcement (D.O.R./C.S.E.) complaints, 209A
abuse complaints and other matters as may be identified by the Chief Justice of the Probate and Family

Court); guardian of minor petitions, equity actions and probate proceedings involving will contests,

2The Expense and Delay Reduction Plan adopted November 18, 1998, Article |. Pretrial Differential Case
Management, Rule 1:03, provides for a Case Management Conference to be conducted by a Judicial Officer (Judge
or Magistrate) for the purpose of: exploring the possibility of settlement; identifying issuesin contention; preparing
adiscovery plan; establishing deadlines; providing for a“staged resolution”; and exploring other matters that are
appropriate for the fair management of the case.
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objections to accounts, appointment and removal of fiduciary, must be conferenced by the magistrate

before being heard by a judge (except as the judge otherwise orders).

All uncontested domestic rel ations matters (except 209A abuse complaints) must first be screened

by the magistrate to ensure readiness for trial (see section 3 infra).

For the magistrate to be effective and the conference to be of value to the litigants, the magistrate
must have authority to enter temporary orders, discovery orders and to impose discovery deadlines,
sanctions and to make substantive referrals at preliminary stages of the case, such as to the Probation
Office, Alternative Dispute Resolution and court clinic or to order immediate referral of the case to the
judge. The magistrate must be able to identify the need for and, in conjunction with the justices of the

court, arrange for appointments of guardians ad litem and attorneys for the child(ren) when applicable.

Since all discovery motions would be heard in the first instance by the magistrate, the magistrate
would assess the issues of each case, determine the necessary scope of discovery, explain to the pro se
litigant what documents must be produced and i nterrogatoriesanswered and monitor compliance. Anorder
would enter after the Magistrate’ s Conference setting forth the issues and any other action being ordered
(e.q., referral for aternative dispute resolution, assignment for a pre-trial conference or scheduling of a
trial).

Asitisintended that the magistrate woul d serve as case manager to expedite hearings, therewould
be a limited right to appeal to a judge from a magistrate’s order, applying a standard of “abuse of
discretion”. Such an appeal would be required to bein the form of awritten submission unlessthejudge

otherwise orders®.
The following Standing Order is proposed to provide for a magistrate's Conference in contested
mattersin the early stages of acase and to authorize the magistrate to make anumber of specified referrals

or orders to enhance case flow.

Standing Order Regarding Magistrate’s Conferences

T hiswould be similar to Standing Order 2-99 Procedure for Submission and Disposition of Certain
Motions that was issued by Chief Justice Dunphy (See Appendix G) and became effective October 1, 1999.



ThisStanding Order appliesto thefollowing contested matters. domesticrelationsactions
except contemptsinvolving the possibility of incarceration, D.O.R./C.SE. complaints, and
G.L. c. 209A complaints; all guardianship of minor petitions; all equity actions; and in
probate proceedings, all objectionsto accounts, petitionsto appoint or removeafiduciary,
and will contests.
A Magistrate's Conference shall be scheduled by the magistrate or Trial Assignment
Department not sooner than forty-five (45) days after filing of the complaint or petition;
in the case of contested probate matters, not sooner than forty-five (45) days after the
return date and as soon thereafter as the matter may be scheduled. The summons shall
state the date, time and place of the Magistrate's Conference. Service of process shall be
made not less than twenty (20) days prior to the assigned date of the Magistrate's
Conference. In the event of an earlier emergency hearing and if all parties appear and
agree, theMagistrate's Conference may be conducted that day at the discretion of thejudge
or themagistrate. Intheevent that service hasnot been madeasrequired, the plaintiff may
so notify the Registry by returning the summons with a notation of NO SERVICE,
specifying the attempts which have been made and requesting the issuance of a new
summons with a new date for the Magistrate’'s Conference. Subject to the provisions
contained herein and/or subsequent to the Magistrate's Conference, judges shall continue
to hear contested motions. All discovery motions must be heard by a magistrateinthefirst
instance.
The Magistrate's Conference shall be conducted by a magistrate who shall have the
following authority:
i To makereferralsto or for:

@ alternative dispute resolution (ADR);

2 probation office for immediate dispute intervention (to be reported back to the

magistrate for further scheduling if still contested);
©)] guardian ad litem;
4 attorney for the child(ren) in matters in which the Department of Social Services
isa party or when a volunteer program for such appointmentsis available;
(5) court clinic;

(6) scheduling of future date for pre-trial conference;
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(7)

(8)
9)

(10)

immediate pre-trial conference when by agreement and deemed appropriate by the
Magistrate in non-complex matters that do not involve extensive discovery and in
which the partiesarethe only probable witnesses (e.g. child support or visitation);
case management conference;

referral to a judge for an immediate contested hearing on the merits or on
temporary orders; and

such other referrals as the magistrate determines to be in the nature of the above

items.

To enter the following orders:

1)
)
3)
(4)
()

(6)

temporary order incorporating a written stipulation/agreement of the parties,
any order authorized to be entered in an Uncontested Assistant Register’ s Session,
setting forth a discovery schedule;

judgment of modification on written agreement of the parties;

dismissal of actions due to pendency of prior pending actions, pursuant to
M.R.D.P. Rule 12(b)(9); and

such other orders as the magistrate determines necessary within parameters

established by the justices of the court.

No motions shall be scheduled prior to the Magistrate's Conference, unless so authorized

by the magistrate in cases of emergency. If the request to schedule an emergency hearing

is denied by the magistrate, an aggrieved party may present the emergency request to a

judge.

In the case of domestic relations cases and guardianship of minor petitions, the summons

or citation shall be accompanied by a notice of Magistrate's Conference, which shall

include blank financial statements and a copy of an income assignment order and shall

require the parties to bring with them the following documents:

1)

)

In casesinvolving child support, alimony or property division, a completed, signed
and dated current financial statement, thecompleted income assignment order, W-2
statement, and federal and state tax returns for the prior two years; and

In cases involving custody or visitation, written statements indicating why each
party believes he/she should have custody or visitation and the proposed terms of

visitation.



The notice of Magistrate's Conference shall state the location of the Magistrate's
Conference (including street address, floor and/or room number) wherethe partiesareto
report, reporting date and time, what is required of the parties, and a statement with
language substantially providing that “ A failure to appear may result in the entry of a
temporary order, judgment, decree or the imposition of costs or an order restricting
evidence which may be presented, as appropriate.”

An order shall enter after every Magistrate's Conference setting forth theissuesinthecase
and what actionisbeing ordered with atime-line (e.g., referral for pre-trial, or scheduling
of trial).

Any party aggrieved by action taken by a magistrate may seek judicial review of such
action only by filing a Motion for Review within fourteen (14) days of the date of the action
by the magistrate. The Motion for Review must:

i Betitled “ Motion for Judicial Review of Action by Magistrate’ ;

ii. Include a copy of the magistrate’ s order;

iii. et forth the date of the magistrate’ s action; and

iv. Contain a brief, concise statement of why the magistrate’ sactionisan abuse of discretion,

which isthe standard for review, and may include reference to any legal authorities.

The Motion for Review must be filed to the attention of the head of the Trial Department
and simultaneously served upon the opposing party’ s attorney or the party if pro se, and
the Motion shall contain a Certificate of Service. Within ten (10) days of the date of the
Certificate of Service, the other party may file a written opposition, also to the attention
of thehead of the Trial Department and shall simultaneously serve a copy of the opposition

upon the moving party and the written Opposition shall contain a Certificate of Service.

At the expiration of the above ten (10) day period, or earlier if both the Motion and
Opposition have been received, the Trial Department shall deliver the Motion and
Opposition to a justice for a decision upon said papers without oral argument. (The
procedure for designation of a justice shall be established by protocol to be promulgated
by the First Justice of each division.)
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Uncontested Hearings

A high volume of uncontested matters are often scheduled, and it is not until the time of hearing
that it becomes apparent that the requisite paperwork has not been completed (e.g. financia statements,
wage assignment forms, child support guidelines); or that the matter has become contested; or that the
Department of Revenue is an interested party and has received no notice. The magistrate would screen
uncontested trial assignment requests before court appearances are scheduled. If the papers arein order,
the case would be assigned; otherwise the magistrate will inform the parties in writing to complete the

necessary paperwork.

We propose a Standing Order, set forth below, which will authorize the magistrate to screen
uncontested matters to ensure their hearings proceed effectively. Upon the submission of arequest for
an uncontested hearing, all cases (except requests for protection from abuse) would be referred to the
magi strate who would determine that service has been properly made, necessary forms are complete, and
that the case is ready for hearing. The magistrate shall also review the file to identify the issue(s) to be
heard by the court and to determine whether unnecessary duplicate complaints have been filed. The
magistrate would be authorized to dismiss multiple complaints when there are prior pending actions

involving the same issues or matters have become moot.

The magistrate would be authorized to hear uncontested modifications and contempt actionsin
which ajail sentencewill not beimposed. Uncontested divorcesand paternity complaintswould continue

to be heard by the judges.

Proposed Standing Order Regarding Magistrate’ s Uncontested Hearings

This Standing Order applies to all domestic relations matters, except Chapter 209A
complaints, in which parties or attorneys file requests for uncontested assignments, and is
promulgated to enhance the efficient hearing of such matters.

1 All requests for assignment of uncontested cases, except Chapter 209A complaints, shall,
prior to assignment, be referred to the magistrate for determination of case readiness as

described in Paragraph Two below.



2. The magistrate shall determine whether the case has a return of service, completed
financial statement, completed income assignment, child support guidelines worksheet,
executed separation agreement or stipulation, parenting class Certificates of Completion,
current statement of arrears and sign-off from Department of Revenue/Child Support
Enforcement Division. Themagistrate shall notify the partiesand attor neysof deficiencies
inwriting.

3. In modification and contempt actions, the magistrate shall also review thefile, identify the
issue(s) to be heard by the court and deter mine whether there are multiple complaints, one
or more of which needs to be dismissed.

4, The magistrate shall have the authority to schedule for hearing before the magistrate
uncontested modification or contempt actions (not involving a suspended or actual jail
sentence), and shall also havethe authority to dismiss multiple complaintswhenit appears

there are prior pending actions or matters have become moot.

Themagistratewoul d be ableto processmany uncontested casesand would ensure that when acase
goes before the judge, pleadings are in order, proper parties are joined and served, issues are defined,
preliminary investigations and requests for clinical referrals have been made and Alternative Dispute
Resolution (ADR) options explored. The magistrate would work in conjunction with the judges in

determining the types of referrals to be made in various cases.

Ex Parte 209A Complaints

The Committee recommends further discussion with interested groups to explore the possibility
of having magistrates who are appropriately certified in law, evidence, procedure, and family violence
issues to hear certain aspects of ex parte (initial petition) Chapter 209A complaints for protection from
abuse. Under thisproposal, magistrateswith specific authorization by the Chief Justice of this Department
and First Justice of the court in which they sit may hear initial, ex parte, 209A complaints while allowing

for an immediate hearing by ajudge at the plaintiff’ s request.
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Proposal for Exploration of New L egislation Regarding
Magistrate’sHearing Certain Aspects of Ex Parte 209A Complaints

Some of the most sensitive matters heard by the Probate and Family Court are requests for orders
for protection from abuse under G.L. Chapter 209A. The forms have been designed for ease of use by
plaintiffswithout attorneys. In fact the overwhelming majority of abuse prevention casesarefiled by pro
seplaintiffs. Theserequestsaregiven priority over other court business; becausethey areinitiated without
notice to the other side and without advance scheduling, by necessity they interrupt the hearing of
scheduled cases. Even so, in abusy motion session plaintiffs may be required to wait for some period of

time to be heard on the initial emergency request.

In order to addressthe goals of expedited hearing of emergency or ex parte Chapter 209A requests
and to allow the other scheduled business before the court to proceed uninterrupted, the following steps

are recommended:

1. A collaborative effort must immediately be undertaken between the Administrative Office of the
Probate and Family Court, thedomestic violence advocacy community and other interested parties,
under the leadership of the Chief Justice, to discuss drafting of legidation as further described
below;

2. The working group (described above) will consider and propose:

I Legislation authorizing magistrates, with specific designation by the First Justice and
approval by the Chief Justice of the Department, to hear and decide initial requests for
relief under Chapter 209A under limited specified circumstances,

ii. The limited and specified circumstances are that:

Q) only the plaintiff is present;

2 the plaintiff, after being advised that the request can be heard initially by a judge,
agrees in writing to have a magistrate hear the matter;

3 the plaintiff is informed that if dissatisfied with the decision of the magistrate,
he/she may immediately be heard by ajudge without the judge being advised of the
initial determination by the magistrate;



iii. As a specific precondition to authorization by the First Justice and approval by the Chief
Justicefor amagistrateto hear Chapter 209A cases asdescribed above, the magistrate must
first complete prescribed training;

iv. The prescribed training shall bein the areas of sensitivity to family and domestic violence,
aswell asin statutory and case law and proceduresfor hearing and deciding Chapter 209A
cases, and

V. The prescribed training shall be developed and presented by the Judicial Institute of the
Massachusetts Trial Court in consultation with the Administrative Officeof the Probateand
Family Court Department, the domestic violence advocacy community, and other interested

parties.

The following proposed statutory language encompasses the above sections:

The magistrate is authorized to hear and decide ex parte requests for orders for
protection from abuse under G.L. c. 209A, when only the plaintiff is present and the
plaintiff agreesin writing. The plaintiff shall have the option to have the request heard by
a judge in the initial instance. If the matter is heard and denied in any respect by a
magistrate, there shall be an immediate right to be heard de novo by a judge.
Notwithstanding theforegoing, however, amagistrateshall only beauthorizedto hear such
c. 209A matters as set forth above when the magistrate has been certified by the Chief
Justicefor Administrationand Management, upon therecommendation of the Chief Justice
of the Probate and Family Court Department, after attending specific training in family
violence dynamics and c. 209A legal and procedural issues, such training to be provided
by the Judicial Institute of the Trial Court.

The creation of magistrates would bring the court closer to achieving the goa of efficient case
management and delivery of justice which is embodied within this Report. A magistrate's duties and
responsibilities are quasi-judicial and subject to direct judicia oversight by the First Justice. Accordingly, the
magistrate(s) should be selected by the First Justice of the Division to which the magistrate is appointed subject
to the approval of the Chief Justice of the Probate and Family Court Department and the Chief Justice for
Administration and Management of the Trial Court. In the case of amagistrate position covering more than one

Division, the appointment should be made jointly by the First Justices of those Divisions. Appointments should
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only be for a specific term (e.g., five years), subject to renewal, similar to the First Assistant Registers.* The
number of positionsin agiven Division should be related to the caseload in the Division; for example, adjoining
small Divisionsmight shareasingle magistrate (e.g. Franklinand Hampshire) whileother higher volumeDivisions
(e.g. Suffolk and Worcester) would require more than one position. The Chief Justice of the Probate and Family
Court should have the authority to assign a magistrate, appointed to one division, to other Divisionsin the same

manner as judges to provide necessary coverage in the event of illness or vacation.

Proposed L egislation Regar ding Creation of Probate and Family Court Magistrate Position

There shall be a CHAPTER 217A of the General Laws which shall provide as follows:

SECTION ONE There shall be twenty-two authorized and funded magistrate positionsin
the Probate and Family Court Department to be appointed in the variousdivisions, namely: three
in the Middlesex Division; two each in the Bristol, Essex, Hampden, Norfolk, Plymouth, Suffolk
and Wor cester Divisions; one each to servein the Berkshire, Franklin and Hampshire Divisions,
and two to serve the Barnstable, Dukes and Nantucket Divisions.

SECTION TWO Subject to the approval of the Chief Justice of the Probate and Family
Court Department and the Chief Justice for Administration and Management of the Trial Court,
a First Justice may appoint for a period of five yearsa magistrate to servein that division. Inthe
case of a magistrate position covering more than one Division, the appointment shall be made
jointly by the First Justices of the Divisions subject to the approval as aforesaid. The magistrate
may be removed for good cause shown during the period of service, said deter mination of good
cause to be made by the First Justice(s) for the Division(s) to which the magistrate is appointed,
subject to the approval of the Chief Justice of the Department and the Chief Justice for
Administration and Management. Upon the expiration of the term of office, the magistrate shall
continue to hold office and have full authority to performall functions until reappointment or the
appointment of a successor. The magistrate is eligible for reappointment at the end of each five

year term. If the First Justice does not reappoint the magistrate, the magistrate shall have a right

14 Committee member, Pamela Casey O'Brien, Register of Probate, dissents from the majority report as to
the section of the report which references the authority to appoint an individual to the magistrate’ s position. As
reason therefor, this member opines that this subject matter is beyond the mission of this committee and is most
appropriately addressed by the Future Staffing Committee of the Probate and Family Court established by Chief
Justice Dunphy to address the specific issue of appointment authority and future staffing.
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of appeal within thirty days of receiving written notice fromthe First Justice of the decision to not
reappoint, said appeal to be to the Chief Justice of the Department and then to the Chief Justice
for Administration and Management.

SECTION THREE A magistrate shall be a member of the Massachusetts Bar for at |least
five (5) yearsat the time of appointment and shall be knowledgeabl e asto substantive, procedural
and evidentiary matterswithin the jurisdiction of the Probate and Family Court Department. The
termof the appointment of the magistrateisfive (5) yearsand issubject to renewal. The magistrate
shall be paid three-quarters of the salary of an Associate Justice of the Trial Court. During the
termof service, amagistrate shall not directly or indirectly engagein the practice of law, and may
not engage in any other business, occupation, or employment inconsistent with the expeditious,
proper, and impartial performance of their duties asjudicial officers. The position of magistrate
shall be subject to and governed by the provisions of the Code of Judicial Conduct, SJ.C. Rule
3:09.

SECTION FOUR The Chief Justice is authorized to assign any magistrate to Divisions
other than where appointed, as needed, to accommodate absences for illness and vacation and
other scheduling vagaries.

SECTION FIVE Themagistrate shall work under thedirect supervision of the Fir st Justice.

SECTION S X "Duties of the magistrate” Subject to the supervision and direction of the
First Justice, the magistrate shall have the authority to:

1. Act upon such matters as specified by the Chief Justice;

2. Perform the function of a case manager including, but not limited to, conducting
"conferences’ with the authority to enter scheduling and case management and
discovery orders and make referrals, in both contested and uncontested cases,

Perform such duties as are specified in the Uniform Probate Code;

4, Hear and decide child support matters as contemplated by G.L. c. 221B; and
Hear and decide ex parte requests for orders for protection for abuse under G.L.
c. 209Awhen only the plaintiff is present. The plaintiff shall have the option to have
the request heard by a judge in the initial instance. If the matter is heard and
denied in any respect by a magistrate, thereshall bean immediateright to beheard
de novo by a judge. Notwithstanding the foregoing, however, a magistrate shall
only be authorized to hear such c. 209A matters as set forth above when the

magistrate has been certified by the Chief Justice for Administration and

37



Management, upon the recommendation of the Chief Justice of the Probate and
Family Court Department. Such certification will occur after the magistrate has
attended specific training in family violence dynamicsand G.L. c. 209A legal and
procedural issues, which shall be provided by the Judicial Institute of the Trial

Couirt.

Although there are obvious financial considerations to creating the position of magistrate, it is a sound
financial investment in the future operation of the court. A system overwhelmed by pro selitigants will in all
likelihood eventually require the creation of additional judicia positions to meet these demands at substantially
higher cost. Magistrates would ensure that all cases would proceed at a more expeditious pace than the court is

currently able to provide.
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B. SIMPLIFIED DOMESTIC RELATIONS PROCESS

Many pro selitigants who come before the Probate and Family Court are therein the context of paternity
and divorceactions. A large number of the mattersfiled by pro selitigantsinvolvealimited number of issuessuch
as child support or visitation. In an effort to move these matters more quickly to resolution, the Committee

recommends the implementation of an optional “ Simplified Domestic Relations Process’ (SDRP).

This process would be similar to the “Small Claims” process in District Court in two significant ways:

1. Formal discovery would not be permitted, except as set forth in Supplemental Probate Court Rules
401 and 409 or by order of the court; and

2. Formal rules of evidence would be suspended.

Thediscovery process and compliance with formal rules have been identified by the Committee asmajor

stumbling blocks faced by pro se litigantsin presenting their casesin court.

Under the Simplified Domestic Relations Process, the court would be alowed to conduct the trial with
“such methods of proof asit deems best suited to discover the facts. . ..”*> Further, participation by counsel in
the matter can be limited while consideration can be given to allowing non-attorneys to assist the partiesin the
presentation of the case when the court deems “such assistance would facilitate the presentation or defense’*®in

aparticular case.

The Simplified Domestic Relations Process, unlike the Small Claims process, could be elected by the
parties either at the time of the Magistrate’ s Conference or any time thereafter. To select the simplified process,
both parties must sign awritten election and ajudge or magistrate must determine that the simplified processis
appropriate for the circumstances of the case. The initial pleadings and the service requirements would remain

the same aswith the standard domestic relations process. It isanticipated that asubstantial number of caseswould

15G.L. c. 218 88 21-25 - District Court Small Claims Procedure

18G.L. c. 218 88 21-25 - District Court Small Claims Procedure.
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beresolved usingthe* Simplified Domestic Relations Process.” Thisprocesswill be availableto both represented

and unrepresented litigants.

The Committee proposes that this process be available in divorce and paternity actions, as well as for
modifications of those actions. The need for additional pre-trial conferences would be eliminated and the case
could be assigned immediately for trial at the Magistrate’ s Conference once the el ection has been approved by a
judge or magistrate.

The Simplified Domestic Relations Process, when combined with the new magistrate position, will greatly
assist case flow management of mattersinvolving pro selitigants. The flow chart on the following page depicts
the movement of a case through the court utilizing both the magistrate and the Simplified Domestic Relations

Process.

Implementation of the Simplified Domestic Rel ations Processwoul d requiretheenactment of anew statute

creating the process.
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Simplified Domestic Relations Procedure & Magistrate Process Flow Chart
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C. “CONTROLLED UNBUNDLING” OF LEGAL REPRESENTATION

More and more frequently litigants are appearing in court without the attorneys who have entered
appearanceson their behalf, although thisisin violation of M assachusetts Rules of Domestic Relations Procedure.
Theseattemptshave primarily consisted of threescenarios. 1) wherelawyersfileappearancesandthentheir clients
file pleadings and motions on their own and show up for hearing at times with their lawyers, and at other times
without their lawyers; 2) where lawyers draft pleadings and motionsfor clients but never file appearances (ghost
writing); and 3) represented parties appear in court without their attorneys of record saying “it is only a small
matter and | couldn’t afford to pay my attorney.” Under the first scenario, confusion reigns asto who should be
given notice, who should be receiving notice, and who will be appearing in court. Under the second scenario,
serious concerns have been raised by the Board of Bar Overseersand Bar Associations asto the drafting lawyer’s
ethical duties and liabilities.”

Thereality in the Probate and Family Court today is that many of the people the court serves are unable
to afford legal representation for every issue that comes before the court. Attorneys specializing in family law
generally require retainer fees and bill on an hourly basis. An under-employed or unemployed litigant cannot
aways afford to pay alawyer to spend three hours in court to be heard, for example. Therefore, it is becoming
more common that litigants are retaining attorneys but sel ectively using them depending on the nature of the court
appearance. Someone may decide he/she needs his/her attorney to be present at the hearing on atemporary support
motion, but not on a contempt hearing regarding visitation. It becomes confusing for the court because thereis
an attorney of record but thelitigant isnow filing apro se appearance. Thisraisesproblemsif thereisan attorney

on the other side as to whom he/she can negotiate with, the litigant or his/her attorney?

The courts and all parties benefit when legal representation is available. However, the redlity is that
funding cutsinlegal service programsand the cost of legal representation for peoplenot eligiblefor legal services
programs put the cost of an attorney beyond the reach of many. One method of making legal representation more
available is the concept of “controlled unbundling” of legal representation. The concept behind “controlled

Yan attorney may provide limited background advice and counseling to pro selitigants. However,
providing more extensive services, such as drafting (ghost writing) litigation documents, especially pleadings, would
usually be misleading to the court and to other parties and therefore would be prohibited. Opinion of the MBA
Committee on Professional Ethics, dated May 27, 1998.
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unbundling” isthat the attorney and the client would agree, consistent with revised Rule 11, that the attorney will
handle certain aspects of a case, such as drafting documents and negotiating, but not handle other aspects, such
as appearing in court in certain matters. This offers a reasonable way to keep attorneys' fees affordable and at
the same time enable litigants to avail themselves of an attorney at crucial junctures during the course of a case.
The Committee does not recommend that domestic rel ations practitionersbeforced to provide unbundled services
andinfact encourageslegal representation throughout theentire court process. However, if an attorney and litigant
decide that an attorney will provide intermittent legal assistance it must to be done in accordance with the

following proposed procedure®.

The proposed Rules change, allowing for this approach to “unbundle” legal services, would:

1. requirean electioninwriting at thetime of scheduling ahearing to go forward with or without their
attorneys,

2. require clients to adhere to their election;

3. prohibit the “attorney of record” from appearing on amotion to reconsider amatter after ahearing

where the client elected to appear without an attorney;

4, require the “attorney of record” to mark up a motion with notice if he/she wanted to withdraw;
require the “attorney of record” to appear at the Magistrate’s Conference, status conference, pre-
trial conference and at the trial and prohibit litigants and attorneys from agreeing that the attorney
would not appear; and

6. enable judgesto use discretion to order attorneysto appear for hearings on aparticular issue(i.e.,

discovery).

The priority of the court isto avoid confusion as to who should be getting notice, to maintain a level of
predictability as to when attorneys will appear for hearings, and to avoid post-decision motions based on the
premisethat the client appeared at the hearing without counsel. In addition, although case law dictates otherwise,

pro selitigants are, in fact, routinely afforded greater latitude in court procedure than attorneys, and it must be

18t should be noted that complaints filed under Chapter 209A and complaints for contempt are considered
separate actions and under the current rules, it is acceptable for an attorney on the underlying matter not to appear at
the contempt hearing or the hearing on the 209A.
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noted that a pro selitigant who submitsa“ghost written” document to the court certainly has an unfair advantage
by in effect having the best of both worlds".

The Committee recommends that “unbundling” should be allowed as long as any attorney providing
servicestoaclient filesan appearancewiththe court. Thisappearancewouldidentify the® attorney of record” who
would receive all court notices, who would be responsible for notifying the client of all orders and hearing dates,
and who would be responsible for certifying the client’ sfinancial statement and service on the opposing counsel
or pro selitigant. Service onthe*“attorney of record,” except in the case of asummons, would constitute service

on the client.

The attorney and client would be allowed to agree when the client would appear in court without the
attorney present, and the court forms would be modified to include a check-off box indicating when the client
would be electing to appear without hisor her attorney. However, all notices would continue to be served on the
“attorney of record,” and the attorney would be responsible for drafting and serving all pleadings and motions.
Opposing counsel would be able to speak with the litigant and negotiate that particular matter directly when the
form indicated the litigant was electing to appear in court pro se. An example of when unbundling could be
utilized isin theinstance of a1A divorce, wherein an attorney who has negotiated and drafted the agreement may

with his client elect not to appear at the hearing®.

1SABA Journal Article, “ Afraid of Ghosts’, dated December 1997, references the U.S. Supreme Court case,
Hainesv. Kerner, 404 U.S. 519 (1972)(Court afforded pro se litigants certain leniency in pleading not provided to
represented parties), and discusses how the leniency afforded pro se litigants would be exploited if ghost writing
were allowed. The article discusses the opinions of other states, specifically Laremont-L opez v. Southeastern
Tidewater Opportunity Center, 968 F. Supp. 1075 (E.D. Va. 1997), where the court held that attorney’s practice of
ghost writing complaints was inconsistent with procedural, ethical and substantive rules of the court, BUT that the
attorney’s conduct of ghost writing did NOT warrant disciplinary proceedings or contempt sanctions absent a
showing of intentional wrongdoing.

However, the states are not uniform. In Johnson v. Board of County Commissioners for the County of
Freemont, 868 F. Supp. 1226 (D. Colorado 1994) the Colorado Court held that the ghost writing of documents for
pro se litigants may subject attorneys to contempt of court. “ Such ghost writing gives the pro se litigant an unfair
advantage,” in that pro se litigants are granted greater latitude in hearings and are also allowed to evade the
obligations that would normally be imposed on an attorney by statute. Thus, that ghost writing isin fact a
misrepresentation of the litigant’s pro se statusin violation of the ethical rules.

DThis exampl e represents the opinion of a number of Committee members while a number of other
Committee members believe that a hearing on a 1A divorce congtitutes atrial and the presence of an attorney should
be required.



The Committee believes this proposal strikes an acceptable balance between the need to make legal
representation more affordable and the need to have an understandable and predictable legal process.

Enactment of the proposal would require amendment of court rules and revisions to the ethical rules

governing attorneys conduct.
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D. RULESAND LEGISLATION
In addition to the legislative and rules changes which the aforesaid recommendations would require, the
Committee hasidentified several specific areasthat could beimproved for al litigantsby changesto existing rules

and standing orders.

Rules and Standing Orders

Rule 11. Appearances and Pleadings

Consistent with the recommendation that some form of “controlled unbundling” be authorized,
Rule 11 of the Massachusetts Rules Domestic Relations Procedure, should be amended to allow for the
“controlled unbundling” of legal mattersand clearly outline how attorneys and parties may proceedinthis

hybrid fashion.

Rule 11. Appearances and Pleadings currently reads:

(a) Signing. Every pleading of a party represented by an attorney shall be signed
in his individual name by at least one attorney who is admitted to practice in the
Commonwealth. The address of each attorney and his telephone number shall be stated.
A party who isnot represented by an attorney shall sign hispleadingsand state hisaddress
and telephone number. Except when otherwise specifically provided by rule or statute,
pleadings need not be verified or accompanied by affidavit. The signature of an attorney
to a pleading constitutes a certificate by himthat he hasread the pleading; that to the best
of his knowledge, information, and belief there isa good ground to support it; and that it
isnot interposed for delay. If apleadingisnot signed, or issigned with intent to defeat the
purpose of thisRule, it may be stricken and the action may proceed as though the pleading
had not been filed. For a wilful violation of this rule an attorney may be subjected to
appropriate disciplinary action. Smilar action may be taken if scandalous or indecent

matter isinserted.
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(b) Appearances.

(1) The filing of any pleading, motion, or other paper shall constitute an
appearance by the attorney who signsit, unless the paper states otherwise.

(2) An appearancein a case may be made by filing a notice of appearance,
containing the name, address, and telephone number of the attorney or person
filing the notice.

(3) No appearance shall, of itself, constitute a general appearance.

(c) Withdrawals. An attor ney may, without leave of court, withdraw froma case by
filing written notice of withdrawal, together with proof of serviceon hisclient and all other
parties, provided that (1) such notice is accompanied by the appearance of successor
counsel; (2) no motions are then pending before the court; and (3) no trial date has been
set. Under all other circumstances, leave of court, on motion and notice, must be obtained.

(d) Change of Appearance. Inthe event an attorney who has her etofore appeared,
ceasestoact, or a substitute attorney or additional attorney appears, or a party heretofore
represented by attorney appears without attorney, or an attorney appears representing a
heretofore unrepresented party, or a heretofore stated address or telephone number is
changed, the party or attorney concerned shall notify the court and every other party (or
hisattorney, if the party isrepresented) inwriting, and the clerk shall enter such cessation,
appearance, or change on the docket forthwith. Until such notification the court, parties,
and attorneys may rely on action by, and notice to, any attorney previously appearing (or
party heretofore unrepresented), and on notice, at an address previously entered.

(e) Verification Generally. When a pleading isrequired to be verified, or when an
affidavit isrequired or permitted to be filed, the pleading may be verified or the affidavit
made by the party, or by a person having knowledge of the facts for and on behalf of such

party.

Rule 11 of the Massachusetts Rules of Domestic Relations Procedure should be amended
asfollows:

ADD (f):

(f) Controlled Unbundling. In the event that a party being represented by an

attorney, who has filed an appearance in the underlying case, elects to represent
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him/herself on a particular matter before the court, he/she shall be allowed to do so
provided he/she follows the requirements of this provision.

(1) The attorney of record shall file the pleading, effect service and give
noticeto the other party and the court that the moving party is proceeding without
an attorney (pro se).

(2) Notice shall be given to the attorney of record representing the adverse
party if said party is represented, or to the adverse party if not represented, by
counsel.

(3) These requirements pertain to motions and complaints for contempt.
They do not apply to pre-trial conferences, case management conferences, status
conferences or trials. For these court events, an attorney shall be present and
represent the party unlessand until the attor ney formally withdrawsin the manner
required by theserules. The judge shall have the discretion to require an attorney
to appear at any other hearing.

(4) The attorney of record shall still be required to certify the client’'s
Supplemental Probate Court Rule 401 financial statement even if the client is

proceeding pro se.

Thetheory behind the proposed amendment to theruleisthat if the attorney draftsproper pleadings
or motions and advises his/her client of the process, even though the client is proceeding pro se, the
administration of justice will be better served. Theclient will have aproperly drafted pleading or motion,
which appropriately raises the issues to be resolved, and which will be correctly served, and at the time of
hearing the court will have pleadings or motionswhich are properly presented. The Committeerecognizes

that arepresented party will at times appear pro sein his/her case.

Additionally, new formsfor motionsand contempt compl aints need to be prepared toinclude abox
to be checked off notifying the other side whether the party is proceeding pro se or by representation of
counsel. Again, thelawyer remainsin the case, but isnot appearing for the client on that particular matter.
The attorney for the other side may then contact the party directly on this matter. It will remain the
lawyer’ sobligation to properly prepare pleadings and motions, serve and notify the other party or attorney.



Rule 77. Courtsand Registers

Improper or incomplete complaints and pleadings and motions are continually being filed in the
Registry of Probate by pro selitigantsaswell asattorneys. The Register’ sofficeisallowing many of these
improper or incompl ete pleadingsto befiled and/or marked up for hearing. Under thecurrent rule, all such

pleadings must at least be accepted for filing and ruled on by the judge. Illustrative of the problem:

A Complaint for Modification is filed without listing the date of the prior judgment the
Plaintiff is seeking to modify, or leaving blank the alleged change of circumstances; OR
A motion to reduce support is filed when there is no underlying action on file, or a

complaint has been filed but never served.

Thesetypesof filingsare either incompl ete or inappropriate and addressing their deficiencies after
they have been accepted for filing takesagreat deal of time which impacts the Registry personnel and the

judges aswell asfrustrating the pro selitigant whose caseis delayed dueto deficienciesin the documents.

To remedy this, the Register should have some limited authority to refuse to accept incomplete or
improper pleadings and motionsfor filing. The Committee recommends an amendment to Rule 77 of the
Massachusetts Rules of Domestic Relations Procedure. This would relieve court personnel and judges
from spending valuable time trying to determine whether a case should even be before the court. Many
times a judge is required on the bench to identify which of the multiple complaints or motions is
appropriately before the court; which order is sought to be enforced or modified; or, if the venue is
appropriate because rel evant sections of the pleading areincomplete. Thisisawaste of judicial resources
and causes delaysin the hearing of other matters schedule before the court that day. The judge should be
the final gatekeeper. While decisions relative to standing to file a complaint should solely be the
responsibility of thejudge, the Register should have the authority to refuse to accept a pleading under the
following limited circumstances: 1) if it is clear on the face of the complaint that the venue is incorrect;

or 2) that the pleading is not completed in its entirety.

It should be noted that Rule 77 of the Massachusetts Rules of Domestic Relations Procedures has
adifferent significance in other Trial Court Departments (such as the Superior Court) where statutes of
limitation are a factor, and where preventing someone from filing a complaint, however imperfect, may

in effect deprive them of their cause of action. While amendment of this Rule could be extremely
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detrimental to both attorneys and litigantsin other Trial Court Departments for this reason, thisisnot the

case in the Probate and Family Court Department.

Rule 77. Courts and Registers currently reads:

(a) Courts Always Open. Unless otherwise provided by law, the courts shall be
deemed always open for the purpose of filing any pleading or other proper paper, of
issuing and returning process, and of making and directing all interlocutory motions,
orders, and rules.

(b) Register’s Office. The register’s office for each county with a register or
assistant register in attendance shall be open during business hours on all days except
Saturdays, Sundays and legal holidays.

(c) Filing Date of All Papers Received by Clerk. The clerk shall date-stamp all
papers whatsoever received by him, whether by hand or by mail. Any paper so received,
whether stamped or not, shall be deemed to have been filed as of the date of receipt. If at
any subsequent time, any party disputesthefact of such filing, the court shall determinethe
guestion, taking whatever evidenceit deemsappropriate. Proof of mailing shall constitute
prima facie proof of receipt.

(d) Noticeof Ordersor Judgments. Unlessan order or judgment isenteredin open
court in the presence of the parties or their counsel, the register shall immediately upon
the entry of an order or judgment serve a notice of the order including the terms of any
order of custody, support or alimony by mail in the manner provided for in Rule 5 upon
each party and shall make a note in the docket of the mailing. Such mailing is sufficient
notice for all purposesfor which notice of the entry of an order isrequired by theserules;
but any party may in addition serve a notice of such entry in the manner provided in Rule
5 for the service of papers. Lack of notice of entry by the register does not affect the time
toappeal or relieveor authorizethe courttorelievea party for failureto appeal withinthe
time allowed, except as permitted in Rule 4 of the Massachusetts Rules of Appellate
Procedure.

(e) Transmittal of Papers. At the direction of the Chief Judge, the registers of the
several counties shall transmit the papersin any action from one county to another when
amatter hasbeen duly set down for hearing in a county other than that in which the action

is pending. Pleadings, motions and papers to be filed in such case shall be filed in the



office of the register for the county in which the case is pending. The register for the
county in which the case is heard shall certify the proceedings had in his county to the
Chief Judge of the Probate Courts and, at the direction of any judge of the court, shall
return to theregister for the county in which the caseis pending all the papers, to be kept

thereonfile.

Rule 77 of the Massachusetts Rules of Domestic Relations Procedure should be amended as
follows:
ADD: Rule 77 (f):
(f) I'mproper or incompletefilings. Theregister’s office of each division shall not
accept any new filing, complaint, pleading or motion that is not properly and fully
completed by the party filing same and it is apparent on the face of the complaint that

venue is not proper.

Dismissal of Old Divorce Cases

Domestic relations cases filed by pro se litigants often languish for lengthy periods of time.
Presently, many trial judges hearing a case discover that there are several other cases pending between the
same partiesthat have never goneto judgment or been dismissed. Thejudge hasto then* clean up thefile”
and attempt to clarify the present statusof thematter. The existing Standing Order for automatic dismissal,
in effect, allows a case a shelf-life of two years. Thisistoo long and it isrecommended it be reduced to
one year. Further, the current Standing Order only applies to divorce cases, and should be enlarged to
include other domestic relations actions. Thiswill speed the flow of litigation and clean up cases without

wasting Registry and judicial resources.

Standing Order 1-88 Time Standards, Article VII currently reads:

VII. Dismissal of Old Divorce Cases. Pursuant to Supplemental Rule 408 of the
Probate and Family Court Department, divorce complaints on the docket for a year
without any action shall be marked inactive and notice shall be given to the parties by the
Register. If a second year then passes with no action being taken, the matter shall be
dismissed.
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Standing Order 1-88 Time Standards, Article VII “Dismissal of Old Divorce Cases’ should be
amended as follows:
VII. Dismissal of Old Cases. Any Divorce Complaint, Paternity Complaint,
Modification Complaint, Contempt Complaint, or Petition for Guardianship of Minor
which has been on the docket for one year without any action shall be automatically
dismissed. Noticeto the partiesshall be given at least ninety (90) daysprior to dismissal.”

Supplemental Rule 408. Dismissal of Old Divor ce Cases currently reads:

On the Tuesday after the first Monday of July in each year, every complaint for
divorce, nullity or affirmation of marriage which has remained upon the docket for one
year preceding, without action shown upon the docket, shall be marked inactive by the
Register.

The Register shall give notice thereof to all parties who have entered an
appearance not later than the Tuesday after the first Monday of September next following.

If within one year after a case has been marked inactive, it has not been tried or
heard onthemeritsor disposed of, it shall, unlessthe court otherwise orders, be dismissed,
without further notice or order, on the day following the expiration of said one year.

For cause shown the court may dismiss cases at other times.

Supplemental Rule 408 - Dismissal of Old Divorce Cases should be deleted.

Some of the concerns raised by this proposed change will be dealt with by giving the magistrate

authority to screen cases and dismiss multiple filings or moot pleadings.

Multiple Filings

Pro se parties frequently file numerous complaints relating to the same subject matter, hence
clogging the court schedule and unnecessarily enlarging their file. For example, an ex-husband files a
Complaint for Modification to reduce his child support because heisunemployed. The ex-wifethenfiles
a Complaint for Modification to increase the support, aleging he is working under the table. The ex-
husband foregoes prosecuting his action, but six months later files another complaint alleging the same
circumstances. Weeks later he also files another complaint to modify hisvisitation order. The scenario

can go on and on. Pro se litigants do not file a counterclaim or a motion to amend because they are not



versed in court procedures. Judges spend valuable time attempting to consolidate numerous filings for
hearing and determining which pleading is properly before the court or should be dismissed. A new
standing order should issue prohibiting these multiple filings. Forms should be created to enable pro se

parties to file answers, counterclaims and motions to amend more readily.

A proposed Standing Order relative to “The Filing of Complaints for Modification and
Counterclaims’ should provide:

A party shall not be allowed to file a Complaint for Modification if there is a
pending Complaint for Modification on file, but shall file a “Motion to Amend the
Complaint for Modification” or an “ Answer and Counterclaimfor Modification,” and if
allowed, shall file the Amended Complaint or Answer. The Register of each court shall
have forms available that have been developed by the Chief Justice of the Probate and

Family Court to assist the partiesin filing these motions and pleadings.

Temporary Guardian of Minors

Many pro selitigantsfile petitions for appointment of Guardian of Minors and seek appointment
as temporary guardian. These temporary appointments are limited to ninety (90) days by Probate Court
Rule 29B. Pro selitigants frequently fail to effect servicetimely, fail to mark the permanent petition for
hearing or ssimply let the temporary appointment lapse. Often hearings on contested permanent petitions
cannot be scheduled withing the ninety (90) day period given the need to complete Department of Social
Service or Probation Department investigations or guardian ad litemevaluations. Theresult isthat there

are repetitive motions to extend the temporary guardian appointment.

The Committee proposes that Rule 29B be amended to give the judge the discretion to enter an
appointment of temporary guardian for a period in excess of ninety days but to a date certain, for good

cause shown.

Probate Court Rule29B. Tempor ary Conser vator shipsand Guar dianshipscurrently readsin
part as follows:
The appointment of a temporary conservator or temporary guardian shall be
effective for a period of ninety (90) days from the date thereof, and each certificate of

appointment issued shall have in a prominent place the following notation:
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“THE AUTHORITY OF THE — CONSERVATOR — GUARDIAN — NAMED
HEREIN ISLIMITED TO A PERIOD WHICH EXPIRESON i

The Committee recommends that Rule 29B be amended as follows:
The appointment of a temporary conservator or temporary guardian shall be

effective for a period of ninety (90) days fromthe date ther eof, except temporary guardian

of minor that, for good cause shown, may be effective for a period longer than ninety (90)

days which must be established at a date certain, and each certificate of appointment

issued shall have in a prominent place the following notation:
“THE AUTHORITY OF THE — CONSERVATOR — GUARDIAN — NAMED
HEREIN ISLIMITED TO A PERIOD WHICH EXPIRES ON i

Parent Education Program Attendance

Some parties, particularly pro selitigants, do not register to attend the mandatory Parent Education
Program until after the case has been pending for along time. This delay defeats the purpose of the
program, which hasasitsgoal the education of divorcing parentsto the effectsof divorce ontheir children.
Early intervention and education on these issues may result in less contested litigation regarding custody
and visitation matters. Therefore, the Standing Order mandating Parent Education Program attendance
should be amended to require registration to attend an approved program within the first sixty (60) days
after service of a divorce complaint. A magistrate, at the preliminary hearing, may extend time for

registration.

Consideration should be given to making Parent Education classes mandatory in paternity actions.
In many instances parties who have never been married have had long-term relationships, and the effect
of the dissolution of thisrelationship on children isthe same as that on children where parents are seeking
adivorce; in addition although many of these partners have no relationship with one another they would

benefit by attendance at educational programs structured to assist them to focus on their children’ s needs.

Standing Order 1-99 Parent Education Program Attendance currently reads:
Thiscourt findsthat theinter ests of theminor children of partiesappearing beforeit would

be well served by educating their parents about children’s emotional needs and the effects of



divorce on child behavior and development. A programis hereby established in all divisions of
the Probate and Family Court, with the exception of the Nantucket division, in which attendance
by all partiesto a divorce action in which there are minor children is mandated, except as herein

provided.

WHEREFORE, in accordance with the authority vested by Section 107 of Chapter 460 of the Acts of 1993,
ITISHEREBY ORDERED THAT:

1. All partiesto any action for divorce in the aforementioned divisions of the Probate and Family Court
Department in which there are minor children shall attend and participate in an approved Parent
Education Program (hereinafter, program). Thisrequirement appliesto divorces brought under Ch. 208
sec. | (fault divorces); and Ch. 208 secs. 1A and 1B (irretrievable breakdown).

2. Attendance at an approved program is mandatory for parties to such actionsfiled on or after July 1,
1999, in the Berkshire, Hampshire, Norfolk and Worcester Divisions; on or after July 1, 1997 in the
Franklin, Hampden, and Plymouth Divisions; on or after July 1, 1998 in the Bristol, Essex and Suffolk
Divisions; on or after December 1, 1998 in the Middlesex and Barnstable Divisions, and on or after July
1, 1999, in the Dukes Division; unless waived by the court. Parties are encouraged to complete this

requirement within sixty (60) days of service of the original complaint upon the original defendant.

3. No Pre-trial Conference or Trial will be held by the court until the court receives a certificate of
attendance froman approved programfor each party, or waivestherequirement. Anuncontested divorce
hearing may be scheduled pending attendance if the parties file confirmations of registration with the
court; the hearing date will not be set for earlier than the latest program date. A Pre-Trial Conference

in a contested case may be similarly scheduled pending attendance.

4. The court may waive the attendance requirement upon motion, with notice, for one or both parties.
Waiverswill only be granted upon a demonstr able showing of chronic and sever e violence which negates
safe parental communication; language barriers; institutionalization or other unavailability of a party;

failure of the other party to complete a program; or where justice otherwise indicates.

5. Sanctions for non-attendance may be imposed by the court.
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6. The parties must attend programs approved by the Chief Justice of the Probate and Family Court.
Attendance at an approved program, wherever run within the Commonwealth, ispermissible. Programs
which arenot approved by the Chief Justicewill not satisfy the attendance requirement. Programvendors
will ensure that parties to an action do not attend the same session of any program. Lists of approved

programs shall be available at all Registries of Probate.

7. A pamphlet entitled Parent Education Programs. Understanding the Effect of Divorce on Children,

which lists the approved program providers shall be given to the plaintiff or his’her attorney upon the
filing of a complaint for divorce involving minor children. The plaintiff or his’her attorney shall deliver
a copy of said pamphlet along with the complaint and summonsto the person authorized to make service

pursuant to Mass.R.Dom.Rel.P. 4(c).

8. The parties shall each pay $50.00 to the program in advance of the seminar to offset the cost of

materials and facilitators unless said fee is reduced by court due to the indigence of a party.

9. Each party shall submit a copy of hisor her approved affidavit of indigency or an allowed motion to

waive fees and costs to register for a program at a reduced cost of $5.

10. Nothing herein shall be construed to limit the authority of any Probate and Family Court justice from
ordering parties to attend an approved program in any case involving visitation, custody or support of

minor children.

11. All information submitted in compliance with the research component of the program shall be the
work product of the Probate and Family Court Administrative Office. The material is for research

purposes and shall not be discoverable.

Standing Order 1-99 Parent Education Program Attendance, paragraphs 2 and 10, should be
amended as follows:

2. Attendance at an approved programis mandatory for parties to such actionsfiled on or after

July 1, 1999, in the Berkshire, Hampshire, Norfolk and Wor cester Divisions; on or after July 1,

1997 in the Franklin, Hampden, and Plymouth Divisions; on or after July 1, 1998 in the Bristol,

Essex and Suffolk Divisions; on or after December 1, 1998 in the Middlesex and Barnstable



Divisions, and on or after July 1, 1999, in the Dukes Division; unless waived by the court. Both
Parties shall sign up and register for the program within 60 days of service of the original

complaint upon the original defendant.

10. Nothing herein shall be construed to limit the authority of any Probate and Family Court
justice from ordering parties to attend an approved program in any case involving visitation,
custody or support of minor children. Justices are strongly encouraged to order partiesto attend

an approved programin any case, including actionsfiled under G.L. c. 209C (paternity actions).

L egidation

Funding Pro Se Initiatives

Many states charge nominal fees to file complaints for modification and assess court costs in
contempt cases. This forces litigants to think seriously about filing cases and it deters disobedience of
court orders. At present, many litigantsfilemultipleactionsasking for relief in serial fashion or repeatedly
file seeking the samerelief. Thereisno fee for such actions. It is recommended that a fee be assessed
which could be used to help fund the pro seinitiatives of our court. Such feescould bewaivedinthe event

of need, or could be required to be paid by the defendant.

New legislation to provide for funding the pro seinitiative should be filed and enacted asfollows:
“There shall be a twenty-five ($25.00) dollar mandatory filing fee for any
Complaint for Modification filed inthe Probateand Family Court. Thisfee may bewaived
by the register, assistant register, magistrate or judge upon the approval of a signed
Affidavit of Indigency.”
“ Any defendant ina Complaint for Contempt filed in the Probate and Family Court
who isadjudicated in Contempt of that court shall pay ($50.00) fifty dollarsin court costs
to the Register. This fee may be waived at the discretion of the judge at the contempt

hearing.”

These funds would be payable to the Chief Justice of the Probate and Family Court to be utilized

for the creation, development and implementation of programsto assist pro se litigants.
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In 1998, the Probate and Family Court collected $7,313,181.00% in filing fees. Consideration
should be given to submitting legislation that would authorize a certain percentage of these fees to be
returned to the Chief Justice of the Probate and Family Court for use in the development and funding of

programs to assist litigants, both those appearing pro se and those represented by counsel.

2L Annual Report on the State of the Massachusetts Court System Fiscal Year 1998, p. 112



E. EDUCATION AND INFORMATION

Unrepresented litigants are, with rare exception, uninformed about crucial aspects of the law which affect
the issues they seek to have addressed by our court system. They are also unfamiliar with the most basic
procedural issuesand mattersof practice and decorum, which lawyersconsider routine. Most pro selitigantsface
choicesfor which they have been ill prepared the minute they decide to initiate or respond to legal action without
the assistance of an attorney: Which isthe appropriate court in which to bring the action? What isthe correct way
of asking for, or opposing, the relief being sought? A complaint? A petition? A motion? Where in the
courthouse should one go for answers to these questions? What are the right questionsto ask? Isthere a proper
way to dress, to speak, to stand? Although the Committee recognizes that in many instances the appropriate
responseto alitigant’sinquiry isareferral tolegal counsel, litigants may still choose to represent themselves and
when they do, the court must be prepared to respond with information which they can understand, and education
whichwill help them to help themselves. Inthelongrun, theseeffortswill help not only those pro selitigantswho
will directly benefit from thisinformation and education, but the judgesthey appear before, aswell asrepresented
litigants whose attorneys must expend additional time in court when a pro se litigant comes before ajudgeill

prepared.

Likewise, court personnel have for the most part not been trained to respond effectively to the requestsfor
advice and information which unrepresented litigants now seek on a daily basis in every courthouse in the
Commonwealth. The often arcane language of historic common law practice still permeates our courtroom
vocabulary; will apro selitigant seeking a guardianship understand the instruction to “ effect service prior to the
return date?’ Will the pro se litigant know what is expected of him or her on the return date? Because court
personnel are aware of the prohibition against giving legal advice, they may respond with incorrect and/or
insufficient information if the pro se litigant does not know how to pose the question. For example, when apro
selitigant asks how one goes about getting support paymentslowered, will he or she be provided with acomplaint
for modification, even if severa modifications are already pending, and/or the divorce has not yet gone to

judgment?
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The Committeerecommendsthat consi stent i nformation and education about the court system beprovided
to unrepresented litigantsin avariety of waysincluding orally and visually aswell asin writing. The information
should be cast in terms which are comprehensible to all, not too lengthy, and available in every language
commonly spoken in the Commonwealth. To ensure accuracy and consistency in the information being
disseminated an approval process should beinstituted whereby the information should be reviewed and approved
by the Chief Justice, the judges of the court and/or the Pro Se Coordinator. This recommendation is made for
the following reasons:

1) To addressthe inconsistency which now permeates the information being dispensed from court to

court, and from person to person within a court;

2) To respond to the needs of litigants in the Probate and Family Court who are likely to be
experiencing extreme stress and anxiety, and who will need to receive the information they seek
in avariety of waysin order to be ableto assimilate it; and

3) To address the redlity that not all litigants are able to read, speak or comprehend English at the
same level or that some may haveimpaired hearing, sight or reading comprehension, there should

be a variety of options from which to access the same information.

The Committee further recommends that a program of education and training of court staff and judicial
staff, as well as Bar volunteers be implemented. Specifically, the Committee recommends that the following

information mechanisms and training/educational vehicles be put into place:

Telephonic Courtroom Procedures Response System (“ Auto Attendant™)

A Telephonic Courtroom Procedures Response system should be installed in order to ensure that
litigants receive consistent information in response to inquiries about certain procedures, such as how to
fileand serveacomplaint. Thisinformation can be made availablein several languages depending on the
population needs of the particular division. This information should be accessible by litigants (and
attorneys) placing telephone calls to the courthouse from outside of the building, or by litigantswho come
to the courthouse in person, who may be directed to an in-house telephone. A bank of telephones which

is dedicated to access of the information system should beinstalled in each court building.

The Probate and Family Court has already contracted for a new tel ephone system which currently
has the capability of providing recorded responses to these inquiries without additional cost. The system
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iscalled “Auto Attendant”. In order to implement the“ Auto Attendant” system of information access, the

following steps must be undertaken:

1.

Identify information which should be conveyed by telephone

Someinformation may be providedin brief, recorded explanationswhile other information
will require more detailed written or personal forms of communication; a sub-committee should
be formed whosetask it will beto identify the areas which lend themsel ves to tel ephonic recorded
response. For example, one such areamight bethe filing of complaintsfor contempt; another area

might be service of acomplaint for contempt or a petition for guardianship of aminor.

Prepare scripts

In addition to an introductory message, scripts should be prepared which convey the
information which is most often sought, and which may appropriately be provided through a
recorded tel ephonic message. Scripted responses should al so be prepared in variouslanguages. For
example:*Hello, you have reached the Middlesex Probate & Family Court Auto Attendant, a
recorded voice information center. If you wish to hear your response in a language other than
English, please press 1; otherwise please press 2 to obtain alisting of information availablethrough
this system.” [2] “The following information is available through Auto Attendant: for general
information about the court, including location and directionsto various courtsin the county, hours

of operation and personnel directory, please press 1, etc.”

Obtain trandlators
Certified tranglators will be needed to translate and read the scripted information. The

languages most commonly spoken by thelitigantsof the variousdivisionsshould beidentified, and

made available on the Auto Attendant.

Court Information Center/Pro Se Facilitator

In order to assure that individuals, upon arriving at the courthouse, will have immediate accessto

consistent and accurate information about the court, its operation, and thelocation of important resources,

the Committee recommends the creation of a permanent staff position of Pro Se Facilitator within each

major Probate and Family Court building. For those courts too small to require a full-time position, the

Committee recommends that two or more persons in existing staff positions be trained to perform this
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function on arotating basis. Thefacilitator would be located prominently in each courthouse, and should

be available throughout the day to direct people to courtrooms and appropriate court resources.

Becausethispersonisthefirst “in-person” contact thelitigant will have with the court system, the
facilitator must be trained to handle each inquiry with tact and sensitivity; the facilitator must be
knowledgeable, each day, about the location of court departments, programsand judicial assignments; the
facilitator must be able to direct the litigant to the appropriate resource, such as the appropriate desk or
office for completion of 209A complaints, interpreter resources, mediation, Probation, Department of
Revenue, Court Clinic, Lawyer for the Day, the divorce desk, the telephone banks which provide access

to the “ Auto Attendant” information system, etc.

NOTE: the Pro SeFacilitator isvery different from the Pro Se Coordinator also recommended by
the Committee. The latter would work within the office of the Chief Justice of the Probate and Family
Court and beresponsiblefor identifying and formul ating responsesto the pro seissue throughout theentire

Probate and Family Court system.

Education/Training of All Court Personnel

All non-judicia personnel should receive education and training on an ongoing basis. The
Committee recommendstheinstitution of aprogram which offerstraining every six months, both for new
personnel aswell asfor existing personnel in order that they may receive updated education and training.
Because the Committee has found that much of the in-court delay related to hearings in which litigants
appear pro se stems from misinformation, training should include updates on substantive issues relevant
to the work of the personnel being trained, as well as training regarding the appropriate demeanor and
treatment of the public. Substantive issues should include: when pleadings/motions may or may not be
filed; how to answer questions about form completion without providing legal advice; and strategies for
handling emotional/belligerent individuals. Additionally, al court personnel should betrained to be alert
to theneed for interpreter services, and to direct litigantsto an appropriate staff person who can assist with
arrangingfor theinterpreter. Opportunitiesfor periodic conferenceswithjudges should also beconsidered.
The importance of and interrelation of various non-judicial positions within the court system should be

explained to personnel who hold these positions.



Video

The Committee recommendsthe use of videotapesto educate/inform pro selitigants about various
aspects of the court-related processin which they areinvolved. The Committee believesthat individuals
seeking to acquire information about court related proceedings may be better able to process this new and
often complicated information if it is made available in avariety of formats, including written, oral and
visua presentations. As we have increasingly become a television and computer oriented society,
individuals may feel most comfortable with videotaped presentations in conjunction with other forms; in
addition, theinformation will be uniform and is subject to being trandated into a variety of languages, as
the needs of each division may require. The information may also be closed captioned for the hearing
impaired.

The Committee recommends that the Probate and Family Court create a master videotape which
contains basic information which begins with a statement from the Chief Justice explaining the purpose
of the tape and should be shown to all litigants. The master videotape could be spliced into an adapted
version which is particular to each division. Each division’ s videotape should feature that court's judges,
Register, and some of the staff whom the litigants are likely to meet. The videotape might show wherein
each courthouse one goes to obtain forms, file documents, retrieve existing files, see the Lawyer for the
Day, participate in dispute intervention or appear at a hearing. Courtroom etiquette could be highlighted
including do's and don'ts of argument; courtroom decorum - no beepers, telephones, gum chewing,
newspapers, etc. in the court sessions. Our review of existing videos of similar content suggest to us that

the video is most effective when information is enacted and not just discussed.

In addition to ageneral information video, shorter additional videotapeswhich featureinformation
about specific substantive areas (i.e., what to expect if you are involved in a divorce proceeding; a

contempt proceeding; a paternity proceeding; mediation; etc.) should be developed.

A working group should be established to implement the production of these educational videos
(See Appendix H). The group might consider the production of along and a short version of the general
information video. Availability of thislong version should be advertised and litigants urged to borrow the
videotape before appearing in court. The Committee recommends making the video available at public
libraries, some major video stores, community centers and should be shown at parent education programs.

The short version might be shown right in the courthouse. Consideration should be given to making the
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viewing of certain videos mandatory prior to filing any action, or if an emergency, within thirty (30) days
of filing. Pro selitigants need to be alerted to the fact that judicial and court staff timeislimited and in
serious demand by many litigants. Consequently, it isincumbent upon pro selitigantsto avail themselves

of educational resources and training to properly present their case.

Web-site/Computer Accessto Information

Litigants should be able to obtain information about court procedures such as the completion and
filing of complaints or other court forms, by accessing a Probate and Family Court web-site. Accessto
the web-site would be possible through any computer connected to the Internet. The Committee
recommends that the web-site be interactive so that the least experienced user is ableto access the needed
information and/or to completeform complaints, financial statementsand other documents. Accessto the

Registries’ docket entries and indices should be available via the Internet as well.

The Massachusetts court system isin the early stages of computerization, and this may afford us
a unique opportunity to incorporate into this system a user-friendly, computer accessible source of
information for the public. The Administrative Officeof the Trial Court has contracted with the consulting
firm of Deloitte & Touche for advice in connection with the implementation of computer technology

throughout the court system.

To use and create this informational system the following steps are necessary:

1 Identifying the type of information and amount of information that will be accessible
through the web-site.

2. Each Probate and Family Court site must provide public access to the Internet.

3. Supply each division with computer equipment sufficient for the public to have access, as
well as employee access for the purpose of data entry.

4, The creation of an interactive program to enable the general public to produce forms

through this medium.

The Committee recommends that such information include a reminder that each caseis
unigueand that the general information provided isnot a substitutefor qualified legal advice after

consider ation of the specific factsof the particular case. Caution must beused to ensurethelitigant



does not perceive such information as only requiring a specific form without analysis of the case

which an attorney’s expertise provides.

Judicial Education

In order to respond to the needs of pro se litigants in a consistent and appropriate manner, the
Committee suggests that the Probate and Family Court judges participate in a state-wide roundtable to
discuss the proposals made by this committee, and to exchange information about successful ways of

handling cases in which one or more of the parties are not represented.

The Committee recognizes there is much debate and many varied views within the judiciary
regarding how much assistance a judge should or may ethically provide a pro se litigant while balancing
his/her role astheindependent fact finder in the case with the responsibility to ensure afair hearing for al
litigants. The details of this debate exceed the scope of this Report but the Committee urges that

opportunities be extended to enable members of the judiciary to discuss this issue.

Lawyer for the Day

The Lawyer for the Day Program was initially created by Justice Nancy M. Gould while she was
First Assistant Register of the Suffolk Probate and Family Court in 1990. Its goal was to assist indigent
pro se litigants with filling out forms and affidavits. The Program was set up in cooperation with the
Boston Bar Association which recruited its members to volunteer a day of service to provide assistance
and advice. Since then the Program has expanded significantly. The Program has been adopted in
different forms in nine divisions (See Appendix 1). Volunteer attorneys have provided quality lega
assistanceto countlesslitigants, directing them regarding the appropriateformstofileto bring their issue(s)
properly before the court, and the correct way to accomplish service of process. The Lawyer for the Day
does not represent the litigant in the courtroom. This preliminary assistance however, has proved
invaluable for the litigant and the court and helps relieve the press of inquiries on court staff.

Consideration should be given to establishing a Lawyer for the Day program in each division.

This Program was intended to help those who could not afford an attorney. Therefore litigants
should financially qualify for the services of the Lawyer for the Day. It is recommended that eligibility
criteria be a dlightly higher amount than the indigency guidelines (See Appendix J). As attorneys are

volunteering their services to help indigent pro se litigants, financial guidelines should be enforced by
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Registry staff, rather than leaving it to the volunteer attorney to explain to the litigant that he/she is not

eligible for these services.

Each division should hold ongoing training sessions (at least once a year) to ensure volunteer
lawyers are up to date with changes in rules and procedures as well as to attract new volunteers. As a
recruitment and retention inducement, it is recommended that participants who sign up to volunteer be
given the opportunity to attend a conference in which local Probate & Family Court judges will be

available to answer questions about hypothetical cases, etc.

The Program’ sintent should be made clear at the outset to both litigants and attorneys. Attorneys
who volunteer should be asked to review and sign a statement of expectationsi.e., they must not represent
the person being assisted (unless specifically authorized to do so by the First Justice of the division); they
should find areplacement if they cannot attend on the assigned day; they may only assi st people who meet
the financial guidelines; and they should attend training programs provided by the court or county bar

associations regarding updates in the law, practice and procedure.

The Supreme Judicial Court hasenacted an aspirational rule, Rule 6.1V oluntary Pro Bono Publico
Service, aspart of the Massachusetts Rules of Professional Responsibility. The Rule providesthatitisthe
professional responsibility of every lawyer to provide pro bono legal assistance and suggesting at least
twenty-five (25) hours of pro bono service be performed annually. Formal confirmation of participation
in the Lawyer for the Day Program which could be retained by the attorney as proof of satisfaction of this
requirement should be provided to volunteer attorneys. (See Appendix K)

Law Schools

There are seven law schoolsin Massachusetts, many of which offer clinical training programsand
legal assistance programs (See Appendix L). Law student representation authorized under Supreme
Judicial Court Rule3:03 (See Appendix M) isafertileresourcetoassistindigent pro selitigants, especially
in uncontested divorces, modifications, paternities and guardianships of minors, cases in which pro se
litigants often have great difficulty establishing aprimafacie case sufficient to enablefor the court to enter
judgment. These cases often involve only one or two court appearances, making representation by the
studentsin the courtroom feasi bl e as such cases can often be compl eted withi n the semester thelaw student

is participating in the course or clinical program.



It is recommended that the Office of the Chief Justice of the Probate and Family Court and the
Deansof thevariouslaw school scoordinate effortsto maximizethisresource and explorewhat other types

of cases may lend themselves to law student representation.

Grants

Efforts should be made by the Pro Se Coordinator (described later in this Report) to explore the
availability of grant money to establish a resource for the appointment of an attorney for children in
complicated or volatile casesto ensure the adequate presentation of theissues. Programs like those which
arecurrently operatinginthe Probate and Family Courtsof Barnstable (funded by | egisl ative appropriation)
and Hampden and Hampshire (both of which are funded by a Massachusetts Bar Foundation 1.O.L.T.A.
grant) should be considered.

Interpreters
Approximately ten percent of the litigants who appear pro se before the Probate and Family Court

do not speak English as their primary language and in some counties, the numbers are higher?

There isaserious shortage of qualified court interpretersto assist pro selitigants, not only during
courtroom proceedings but in the important out of courtroom aspects of the case, such asfiling pleadings
inthe Registry, interviewsinthe Probation Officeand interviewswith theguardian ad litem. Thisproblem
is made somewhat more complicated by the fact that interpreters are not court empl oyees but independent

contractors whose services must be arranged for the particular case each timethere is a court appearance.

The Pro Se Coordinator should be encouraged to work with the Court Interpreter’ s Committee that
has been established by the Chief Justice for Administration and Management to periodically survey the
needs of the court in this regard and to devel op a more coordinated response to the language needs of pro

selitigants.

22\ assachusetts Bar Association Pro Se User of the Court Survey issued August, 1999.

67



F. FORMS

A significant areaof difficulty for pro selitigantsisunderstanding and completing court forms. Thedegree
of complexity found in many forms currently in use in the Probate and Family Court may be intimidating.
Although complaints, motions and summonses are routine matters for most attorneys, they can be overwhelming

and frustrating to the pro selitigant.

Pro selitigants often file the wrong pleading, fail to file an underlying complaint prior to filing amotion
or fail to properly make service on the opposing party. The end result isthat the court file becomes clogged with
duplicate and unnecessary pleadings, matters must be rescheduled when necessary parties are not notified

appropriately, and pro se litigants become frustrated making repeated trips to the court to obtain relief.

Court staff must be sensitiveto the fact that many seeking assi stance with compl eting forms may be doing

so because they are not able to read or understand English sufficiently.

All formsmade availablein the Registry of Probatein thefourteen counties should beuniform. Only those
forms that have been approved by the Chief Justice of the Probate and Family Court Department should be
distributed. A lack of uniformity informs posesaproblem for both pro selitigantsand attorneysalike, aform that

has been promulgated in onedivision may not exist or existsin asubstantially different format in another division.

The Committee recommendsthat al formscurrently utilized in the Probate and Family Court Department
be reviewed and simplified wherever possible.  Although there is no substitute for competent legal counsel, the
revision of commonly used formswill help to alleviateincomplete and improper filings. Some suggested changes
are minor while other forms may need significant revision?®. An example of a simple improvement would be to
enlarge spaces for information (for example, the current Guardianship of Minor and Joint Petition for Divorce
forms could be improved by providing a larger space for the addresses). Additionally, “legalese” ought to be

eliminated wherever possible and terminology of common usage substituted.

2 The Committee acknowledges the considerable work of the Bench/Bar Committee on Pre-Trials, chaired
by Judge Nancy M. Gould, which made recommendations in simplifying pre-trial forms and in preparing sample
forms. This Committee suggests areview of those recommendations with a view toward possible further
simplification.
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Many forms must also be amended to expand instructions on their proper completion and on notice
provisionsincluding time frames and procedures. Step-by-step written instructions for completing forms as well
as adescription of court procedures (informing litigants what needs to be done to move their case forward in

court), need to be prepared for distribution with the relevant blank forms.

Descriptive explanations on forms will also be of great assistance to those required to fill them out. For
example, when aline requests “residence” a notation should be placed beneath it stating “full address”; or when
aline requesting the “relationship”, a notation should be placed beneath it stating “i.e., maternal grandmother,
paterna grandfather, etc.”; notations should be made if an item or items need to be checked or circled; and
additional line items need to be included to reflect common requests (i.e., including the plea to remove the
child[ren] from the Commonwealth). Many parents marry after a child isborn, and in someinstancesachild is
born during a marriage who is not the biological child of both parents; the Complaint for Divorce should reflect

this current reality.

A number of the forms need to be revised to accurately reflect the nature of the actions for which they are
used. For example, both the Complaint for Contempt and Complaint for Modification need to be changed to
include the possibility that the parties were never married to each other for those matters stemming from

Complaints for Paternity.

Additionally, several forms such as the Affidavit Disclosing Care and Custody Proceedings and the

Military Affidavit are ssmply too complex. These formswould require a complete revision.

Prepared packetsfor specific typesof filingswould helpto ensurethat al necessary formswere compl eted
before the plaintiff/petitioner requests court involvement. Forms and Instructions packages should be prepared

for Joint Petitions for Divorce, Complaints to Establish Paternity and Complaints for Divorce.

The Committee al so recognizesthedifficulty non-English speaking litigantshavein compl eting formsand

therefore recommends creation of an overlay or template in languages other than English.

The following pages include examples of revised forms (See Appendix N for current forms and draft
versions that include the proposed changes discussed above). Please note, for example, that the Motion form

includesacheck box toindicate when the moving party is proceeding pro sein accordance with recommendations
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made elsewhere in this report addressing the “ controlled unbundling” of legal services. A new summons form
should be created to include a reference to the answer period and to assign a date for the parties to appear at the

magistrate status conference. It isalso suggested that anew formfor filing an answer and counterclaim be created.

It is anticipated some of the difficulties presented in the courtroom by forms filled out incompletely or
incorrectly would be alleviated by having the magistrate review the case before it is assigned for hearing.
Nonetheless, efforts should be made to alleviate problems coming before the magistrate through implementation

of the aforesaid suggestions.
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G. PROBATION OFFICE

Probation officers (formerly referred to as Family Service Officers), unlike the magistrate, Pro Se
Facilitator and Pro Se Coordinator positions mentioned in this Report, are positions that already exist in the
Probate and Family Court and provide great assi stance to the court in meeting the challenges presented by the pro
selitigant. Although the mission of the Pro Se Committeeisto addressthe challenges and issues presented to the
Probate and Family Court by the pro se phenomenon, there is an underlying opportunity to assess many areas of
the court’s functioning and generate suggestions and ideas that will enhance the court’s response in matters

regardless of the status of legal representation.

Current Role of Probation Officers

Created by legisation in 1969, the Probate and Family Court probation officers were first placed
in the Probate and Family Courts to assist with enforcement, collection and monitoring of both child and
spousal support orders (historically, a significant proportion of litigants involved were unrepresented).
Since the early 1970's the role of Probate and Family Court probation officer has evolved with a clear

priority of aiding the court in dealing with the always existent but ever growing pro se casel oad.

Pursuant to the mandate of G.L. c. 276 885B which calls for report and recommendation on the
conditions of dependent minor children beforethe court, theinvestigative arm of Probate and Family Court
Probation has consistently offered the court the most available, efficient, professional and cost effective

means of servicing the contested, often indigent pro se custody and/or visitation cases.

Acknowledging Chief Justice Warren Burger’ sadmonition “that every casewhich reachesthe court
room stage is there only after the possibility of settlement has been exhausted,” the dispute intervention
component of the Probate and Family Court Probation Office has been relied upon to perform a number
of functions including: resolving disputes, educating litigants, assisting attorneys, organizing and

presenting cases, making recommendations and assisting litigants to prepare agreementsin pro se cases.
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Probate and Family Court probation officers are also frequently relied upon, especialy in regard
to pro se cases, in motion or contempt sessions to respond to the court’s request for “informal
investigations.” This process requires the probation officer to obtain information necessary for the judge
to make adecision, from avariety of sourcesincluding the Department of Social Services, mental health
professionals, medical and school personnel and criminal records. Such contacts also frequently involve
confirmation that service of process has been made, or require the actual provision of “telephone service”

to bring an emergency “ex parte” matter forward.

Although responsibility for child support collection was assumed by the Department of Revenue,
in recent years Probate and Family Court probation officers have acquired new responsibilitiesincluding
supervision of unemployed or underempl oyed litigantsreferred to the Probati on Department by court order
to obtain full-time empl oyment; coordinating and monitoring compliance of thoselitigantswho have been
court ordered to seek substance abusetreatment and to participatein random drug/al cohol testing; assessing
the appropriateness of inquiries by adoptees for access to their adoption records and when allowed by the
court, assisting them in the search process for their biological parents, working on cases wherein
supervised visitation is required including interviewing and recommending approval of visitation
supervisors; as well as recommending, securing and tracking guardian ad litem appointments. In some
divisions cases in which both parties appear pro se are referred automatically for a“pre’ pre-tria to the
Probation Office before the case is heard by the court. If it is settled, it goes before the court that day for
judgment. If not settled, it is assigned a pre-trial conference before ajudge®.

Though not part of any formalized process, Probate and Family Court probation officers are
responsive to countless inquires and requests for information by pro se litigants prior to filing and

throughout each stage of court intervention. As noted in the 1986 Report of the Special Commission

2 Recently the Probation Office in Suffolk Probate and Family Court has been sending notice to
litigants which statesin part, “ Your case has been referred to the Probation Department by a Justice of
the Suffolk Probate and Family Court for a pre-trial dispute resolution conference. You are required to
meet with a Probation Officer in Room 3.800 on at to discuss your case with the
goal of reaching an agreement on all issues. If an agreement is reached you may be able to avoid
further Court appearances. Please bring with you the items checked off below. . .”

“...BYORDEROF THE COURT: IF THE DEFENDANT DOESNOT APPEAR, THE CASE MAY GO
FORWARD AND A FINAL JUDGMENT MAY ENTER IN THE PLAINTIFF' SCASE. |F THE
PLAINTIFF DOESNOT APPEAR, THE CASE MAY BE DISMISSED FOR FAILURE TO
PROSECUTE.”



Relative to Divorce (established through Chapter 14 of the Resolves of 1984, chaired by Sen. Michael
LoPresti, Jr. and Rep. Barbara Gray), the Probate and Family Court probation officer “will have the
greatest effect of any court personnel on their divorce agreement. They must attempt to bring opposing

parties to some resolution in less than optimal working conditions.”

Expanding the Role of Probation Officers
This Committee setsforth the following observations, conclusions and suggestions regarding the

role of probation officers:

The Probate and Family Court Probation Office must place its primary focus on the tasks of: 1)
dispute resolution at all levels and at each juncture at which parties appear before the court; and 2) its
statutorily mandated investigatory functions. (Emphasis on the latter would address fiscal concernsvisa

vis the cost of GAL appointments).

It isimportant to note that a balance of these two functions would also serve to address the needs
of both the judges who require the daily presence of Probate and Family Court probation officersfor the
services they provide in the court sessions and the Office of the Commissioner of Probation which
envisons a more active role for the Probate and Family Court probation officer in conducting
investigations, overseeing supervised visitation arrangements, and implementing referrals for substance

abuse treatment evaluation and testing, etc.

In both the areas of dispute resolution and investigation, with the creation of amagistrate position,
asrecommended by this Committee, Probate and Family Court probation officerswould receivereferrals

from the magistrates and thereby enhance the management and expedition of cases.

Absent an investment of resources, it is difficult to envision the Probate and Family Court
Probation Office assuming greater responsibility for the pro se population than that which it now bears.
However, this department has already demonstrated strong commitment in both its provision of “hands-

on” interventions and as aresource for information, education and third party resource referral.
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Addressing the growing pro se phenomenon needs to be acollaborative effort. Itisimportant that
the Probate and Family Court be accessible, user friendly and responsive. The Probate and Family Court

probation officer has had and will continue to have afront line role in making that happen.

Specific Recommendations
1. Undertaking dispute resolution and investigation referrals to the Probate and Family Court
Probation Office from the proposed magistrates hearings.

2. Appointment of Associate Probation Officers in the Probate and Family Court to perform
supportive functions (referrals to and monitoring of drug/alcohol treatment and testing, visitation
supervisor screening, approval and tracking, etc.). Such appointmentswoul d hel p free existing staff

to perform additional dispute resolution and investigative functions.

3. Creation of educational/informational toolsas previously noted, which could befacilitated through
the Probate Probation.

Note: Many of the functions of Probate and Family Court probation officers are standardized by the
Office of the Commissioner of Probation. However, autonomous flexibility within each Probate and
Family Court Probation Office has allowed the specific needs of that court to be identified by each First
Justice and addressed accordingly.



H. COURT CLINIC

It isrecommended that a Court Clinic be established for each of the highly populated divisions or at |east
regionally. Such clinicsshould have sufficient staffing to enabl e the courtsto makereferralsfor prompt evaluation
and assessment. Many cases comein to court as emergenciesin need of someimmediaterelief and present severe
issues of mental and emotional problems, domestic violence and substance abuse. Myriad unsubstantiated
accusations are presented by represented and pro selitigants on both sides. While the recently enacted Guardian
Ad Litem tracking system has proved invaluable in monitoring the status of Guardian Ad Litemreports, too often
thereisaneed for more immediate diagnosis and prescription. There can be significant time delays, despite best
efforts, inidentifying the Guardian Ad Litemand arranging the necessary appointments. Many GuardiansAd Litem
are now requiring some portion of their fee to be paid in advance, similar to aretainer. Frequently, costs of the
Guardian Ad Litem are not within the financial reach of the pro selitigant who cannot even afford an attorney. As
aresult the court system is assuming increased significant expense in this regard. A Court Clinic, with its own
staff, would enable the court to respond more immediately to crises, prioritize cases, better control time frames
within which cases are being completed, and reduce overal costs to the Commonwealth through use of a

permanent staff.
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PRO SE COORDINATOR POSITION

The Committee recommends the creation of apermanent full-time Pro Se Coordinator position within the
Administrative Office of the Chief Justice of the Probate and Family Court. The Coordinator would be
responsible for assuring the uniformity and consistency of information being disseminated. It would be the
responsibility of the Coordinator to assist in theimplementation of training, information, and education initiatives
in each of the Probate and Family Courts, and to regularly review, update, and evaluate the efficacy of all such
endeavors. TheCoordinator would al so beresponsi blefor making recommendationsto the Chief Justiceregarding

additional resources needed to assist pro selitigants.

The creation of such a position is critical to the institution and implementation of many of the
recommendations contained in thisreport. Additionally, the Coordinator could continually monitor the effect of
the implemented initiatives as well as recommend additional programs, reforms and methods that will continue

to improve the ways the court meets the pro se challenge.
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VI. SUMMARY

While the Committee’ s recommendations in this Report have been formulated in response to the rising
number of pro se litigants who are appearing in the Probate and Family Court, we hope that these
recommendations will improve the way the court processes all of its cases. What many refer to as the pro se
“problem” isreally an opportunity for the court to become more efficient and pro-active with respect to all parties,

whether they are represented by counsel or not.

Aswas noted in the conclusion of the Report of the Special Commission on Probate and Family Court
Procedures 1980-1981 (chaired by former Probate and Family Court Chief Justice Alfred L. Podolski), “the
Probate and Family Court cannot and should not provide every serviceto familiesin crises. What isneeded is
acoordination of servicesinvolving public and private community agencies, citizensand familiesthemselves, the

legal profession and the courts working together.”

This Committee has recommended substantive changes, in philosophical approach to case management
and court structure, many of which will require legidative enactment. The court cannot respond to the pro se
challenge alone. It must work in partnership with the Bar to encourage parties to obtain an attorney, or to assist

those who cannot afford one to obtain pro bono representation by an attorney.

The court a so needs the cooperation and assi stance of social service agencies and educational institutions
to assist in disseminating many of the educational programs and material sthat have been suggested in this Report.

Finally, pro selitigants must be responsive to the materials and resources available to them.
The pro se challenge requires a magjor adjustment in practice before the court. It calls for creative and

dynamic new programs on the part of the court. It also calls for aresponse from the Bar which will address the

fact that at the present time pro se litigants often choose not to retain attorneys even when they are available.
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Theimpact of pro selitigation on the court will be long standing. This Committee recommends creation
of aPro Se Standing Committee to review the recommendations of this report and to facilitate implementation

of those changes which are adopted.

Until suchtimeasthePro Se Coordinator isappointed, the Standing Committee should meet annually with
the Chief Justice and with representatives of various Bar Associations to assess existing programs and their

effectiveness and to determine what additional programs and services might be instituted.

The Committeereiteratesthat thereisno substitutefor qualified | egal representation; the Supreme Judicia
Court in recent opinions has held that pro selitigants are to be held to the same standards as litigants represented
by counsel®. It isimportant for litigants to be educated to the fact that cases in the Probate and Family Court
involve complex issues and that the outcome has alasting impact on their lives and on the lives of their children.
These matters cannot be effectively prosecuted by viewing a video, reading a brief informational pamphlet or

following the instructions on the back of aform.

The Committee hopes that this Report will open lines of communication among the court, the bar,
legislators, the Governor, and the citizens of the Commonwealth who are litigants or potential litigants and will

ensure the adoption of changes useful for all who utilize the Probate and Family Court.

% See, Solimine v. Davidson 422 Mass. 1002, 661 N.E.2d 934 (1996) and Jordan v. Reqister of Probate for
Hampden County 426 Mass. 1020, 690 N.E.2d 434 (1998).
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