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JUDGE LAURI AT: (Okay. Good afternoon, everyone, if everyone
can hear me. M nane is Peter Lauriat. |'man associate justice
of the superior court, and chair of the Massachusetts Tri al
Court's Public Access to Court Records Commttee. We wel conme you
all here this afternoon. Let ne briefly tell you about the
commttee. And then I'"'mgoing to ask the cormittee nenbers to
i ntroduce thensel ves so that you know who is who. And then we'l
talk a little bit about today's public hearing, to which we have
invited everyone to attend.

The comm ttee was appoi nted by Chief Justice Paula Carey in
the fall of 2013. It is conprised of judges and adm nistrators
who are clerks of court fromeach of the seven trial court
departnments, along with representatives fromthe suprene judicial
court, the appeals court, the trial court information services,
and the public information office of the suprene judicial court,
along with senior staff fromthe executive office of the trial
court.

The list of conmttee nmenbers is available for everyone at

the front desk, if you d like. And I'mgoing to ask the conmmttee

menbers to sinply introduce thenselves one at a tinme. W'IlIl pass
the m crophone along and we'll start down at this end, and if
you'll just tell us your nanme and affiliation.

JUDGE SRAGOW |'m Judge Roanne Sragow, First Justice of the
Canbridge District Court.

MR. HOGAN: My nane is Dan Hogan, and | work in the clerk's
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of fice of the Boston Muinicipal Court.

MR. DI TKOFF: |'m Joseph Ditkoff. |I'mthe general counsel of
the district court.

MR. SULLIVAN: Dan Sullivan. 1'mthe general counsel of the
trial court.

MR. STANTON: |'mJoe Stanton. |I'mclerk of the appeals
court.

JUDGE LAURIAT: 1'Il step up here first to the back row.

M5. JOSS: Sarah Joss, Deputy Legal Counsel, Probation.

M5. MEDONI'S: Good afternoon. Linda Medonis, Deputy Court
Adm ni stration of the Probate and Fam |y Court.

MS. DONAHUE: Jennifer Donahue, Public Information Ofice,
SJC

JUDGE LAURIAT: Al right. W'IIl start right here.

MR. BURLINGAME: |'m Craig Burlingane. |'mthe Chief
Information Oficer for the Judiciary.

MR. SULLIVAN: M chael Sullivan, M ddl esex Superior Court.

JUDGE PIERCE: Steven Pierce. |I'mchief justice of the
housi ng court departnent.

MR. AMBROSI NO Tom Anbrosino. |'mthe executive director of
the suprene judicial court.

M5. WRIGHT: Hi. I'mKmWight. |'ma senior assistant for
Judicial Policy in the Executive Ofice of the Trial Court.

JUDGE LAURI AT: Okay. Thank you, all. A couple of

housekeeping matters before begin. Although this is technically a
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courtroomw thin a courthouse, we will happily allow recording
devi ces and caneras, if anyone would like to use a recording
device or a canera during the course of the proceedings, you may
do so. Hopefully, it will not interfere or interrupt the
proceedi ngs thensel ves. And we have 23 or 24 registered speakers.
And the original plan was 10 m nutes per speaker during the hours
of 4to 6 p.m And just doing the mathematics, that works out
nore to like eight o' clock or 8:15, given the mnutes or two
bet ween speakers. So what we'd like to do is, if possible, have
you |imt your remarks to five mnutes. W have a machine up on
the podium And I'll ask each speaker to conme to the podi um
"1l ask each speaker as well to use the other handheld
m crophone, if you would, that's on the podi um

And we'll ask you to Iimt your remarks to five minutes, if

you can. And if not, a minute or two over, we certainly

understand. But we do -- we would Iike to give everyone the
opportunity to be heard today. And, as well, we certainly are
willing to accept -- nore than willing to accept -- witten

remar ks or comments, either in expansion of those remarks that you
make here, or further remarks you' d |like to make and submt to the
Conmittee.

The Commttee's proceedi ngs today are being recorded. And we
anticipate having a transcript available for the Conmttee nenbers
to review, those who are not here. Not every Conmttee nenber

could make it. And we do anticipate that one or two Cormittee
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menbers may cone or go during the process. But we are definitely
all here, and definitely all here to hear from everyone today.

The charge of the Coormittee, as you nmay know, is deceptively
sinple and straightforward. It is to develop a uniformtri al
court policy relative to public access to records, both in witten
and electronic form The Commttee has worked steadily, in both
| arge and snmall groups, to analyze the issues and understand their
conplexity, in light of the trial court's mgration to a single

el ectronic civil and crim nal case managenent system call ed

MassCourts that will be integrated across the seven very different
trial court departnments. It has been, | think as you may know, in
process for sone tinme. It continues. It is not conplete. And we

are working to get it installed in all seven trial court
depart nments.

As | said, MassCourts is a work in progress, just as the ful
i npl enentation by this Committee of a set of rules is a work in
progress. Nothing is final at this point in the process. The
drafting process will not be conplete until after this public

heari ng, and a public comment period, which as soon as we get a

draft set of rules to present, we will send off to, | believe,
Chief Justice Carey. We will post themwth a period of coment
for everyone, and we'll receive conmments during that coment
period. Then we will take those comments, along with all of the

comments and remarks fromtoday's hearing, and those additional

remar ks you may wish to file today, and we will prepare a final
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set of draft rules or proposed rules. And ultimately, they wll
have to be consi dered and approved by the Suprene Judicial Court.
That's the ultimte organization for determ nation of these rules,
and for inplenentation or issuance or adoption of these rules.

As |'ve said, as part of our work, we would like to hear from
t hose who have an interest in, or who mght be affected by the
concept of public access to court records, both in the courthouse
and renmotely via the Internet. Thus the reason for today's
heari ng.

As | said, we have a nunber of individuals and organizations

who' ve registered to speak. So we'll try to ask you to limt your
remar ks. Everyone's remarks will, as | say, be recorded. And we
will invite additional witten coments as well.

| believe we're going to call on our speakers al phabetically.
W've tried to find a way to do that. If, when your nane is
called, you are not here, you'll certainly have a chance to be
heard, but it will probably be at the end of the list. W'II| just
have to nove the list along. But we will ensure that everyone has
an opportunity for hearing. And again, we thank you all very much
for com ng.

So we'll begin with the first speaker, letter A Scott Allen,
fromthe G obe Spotlight Team

MR. ALLEN:. Thank you.

JUDGE LAURIAT: 1'Il let you be the keeper of the renarks.

MR. ALLEN. Good afternoon. Good afternoon, Judge Lauri at,
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menbers of the Cormittee, and thank you for giving ne the
opportunity to speak this afternoon as you devel op a 215 Century
policy for public access to docunents and records.

I"m Scott Allen, the editor of the dobe's Spotlight
investigative team And | speak to you as a journalist today and
share with you some of the frustrations that we face trying to
cover the Massachusetts Trial Court. At a tine that extraordinary
information is increasingly available at our court systemlags far
behi nd.

Let ne say at the outset that the Trial Court has been
extraordinarily helpful to the G obe on many occasi ons when we
were investigating the Probation hiring scandal a few years ago.
The court was terrific about providing the public docunents,
expl ai ni ng what they neant; very, very helpful. And I'd also |ike
to say that your chief spokesperson, Jennifer Donahue, is
unfailingly polite and patient, and really good with us in
answering our deadline needs. So we have a | ot to be happy about.

However, we as journalist sonetinmes feel that the public is
-- there's a larger mndset in the courts that views the public as
a nui sance or as an afterthought. And the fact that this is your
first public nmeeting after 19 nonths speaks to that fact. And so
does the fact that, you know, when the |ong-awaited Massachusetts
MassCourts conputer systemstarted to be rolled out, reporters
found they weren't going to gain public access, they were | osing

it in some ways, |losing online access because it would now be
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avai l abl e to attorneys and not us.

And in courthouses across the commonweal th, journalists
encountered this low regard for public access on a daily basis.
District courts with no conputer termnals to | ook up crimna
case information, policies that nake us a pay a dollar a page for
copies, rather than letting us scan the i mges ourselves; clerks
t hat are understandably busy, but they're too busy to copy our
docunents pronptly.

It's not just an inconvenience for working journalists, it's
a disservice to the public. M colleague, Maria Sacchetti, just
finished a major report on foreign nationals who commt nore
crinmes when they're released fromprison in the United States. It
was a project that required her to review 6,000 individual's
cases. In many states, she could do that work from her desktop
But here in Massachusetts, she had to go from courthouse to
courthouse to get the information, taking days and days and days
for things that woul d have taken hours sitting at her desk, wth
online access. And she said to ne, you know, a Boston reporter
has an easier tine searching a case in Alaska than in
Massachusetts, and that just doesn't nake sense. And it doesn't.

W run into simlar roadbl ocks when we ask for data about the
courts. In 2012, the Spotlight Teamdid a series on the high rate
of drunk driving acquittals by some nenbers of the judiciary. But
the trial court would not provide us with the case data we needed

to determ ne judges' acquittal rates, forcing us to turn instead
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to district attorneys to help us out. In the end, the Trial Court
agreed that this was an inportant issue and did their own study of
the subject. But the lack of help in the first place added weeks
to the project for us.

W in the press understand very well that you have inportant
responsibilities to protect privacy and the integrity of the
judicial system But nmany court systens around the country have
found ways to do all that, and nmake far nore information readily
availability to the public. The federal courts Pacer systemis
one out standi ng exanple. But there are many nore. Al anmeda County
in California, for exanple, has a systemvery simlar to Pacer.
Qur next door neighbor in Connecticut |ets any nenber of the
public search case information online for free.

And as you continue your deliberations, |I'd ask you to keep
in mnd a few guarding principles to make our courts transparent
denocratic institutions. Err on the side of the public. Take
your inspiration fromthe State Treasurers remarkabl e Open
Checkbook website that allows the public to see the real
i nt erwor ki ngs of governnent, how the noney's being spent.

Put as rmuch information online as possible, including
filings. Treat everyone equally. The general public should be
able to search all the court data that you nake avail abl e online.

Mnimze fees. For many journalists, charging even a few
hundred dollars for access is really the sanme thing as telling

themno in the first place.
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Treat el ectronic records the sanme as you woul d paper ones.

El ectronic filings should actually nake everyone's access to
information better, and it should not be a reason to circunvent
public scrutiny.

And pl ease make your statistical reports on court operations
readi |l y avail abl e, and consi der maki ng underlying data avail abl e
to us as well. Journalismtoday is really going in the direction
of greater and greater analysis of data. W're in the age of big
data. And we would really appreciate being able to study and
| earn about the court systemfromthe actual data that you' ve
gener at ed.

I think we'll all be better served if the courts and the
press could find ways to work together on these big picture
issues. | thank you for your tinme. And please let nme know if |
can be of any further assistance. Thank you.

JUDGE LAURI AT: Thank you, M. Allen, very nmuch. | guess
appl ause is okay. No one ever applauds judges. If we're
indirectly receiving your applause, that's fine.

Adam Angi one. | apologize if | mspronounce people's nanes.
Pl ease identify yourself and your affiliation.

MR ANGONE: Do | press this thing?

JUDGE LAURI AT: No. W'Ill take care of that.

MR. ANG ONE:  Sorry. GCkay. M nanme's Adam Angione. |'ma
Special Projects Editor with Courthouse News Service. Thank you

for your tinme and all of your efforts.
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Particularly, 1'd like to acknowl edge the fact that currently
-- which is kind of a new devel opnent -- there are two trial --
|"msorry, two superior courts that now have docket information
avai | abl e on MassCourts website. W'd be interested to know if
that access is going to be extended to the rest of the state. |If
it is, then that's a great step forward.

JUDGE LAURIAT: W're going to try not to have a discussion.
But the answer is yes.

MR. ANG ONE: (Okay. kay, excellent. W comrend you for
t hat decision, in fact.

The nedia and the public has had the sane access renotely
that attorneys have had for 15 years, until it was taken away a
few nonths ago, at the outset of the new MassCourts website.

Ret urning that access now returns the tradition of open and equal
access to public records that has been a | ong-standing tradition
in Massachusetts courts.

Despite that, because of the preferential treatnent that
attorneys have had over the past several nonths, we still have
some concerns about -- at Courthouse News, about public access to
el ectroni ¢ docunents thensel ves.

Before that, let ne just tell you a little bit about
Court house News Service. W're a 25-year-old nationw de | egal
news service. Anobng our subscribers are the Boston d obe, Harvard
Law School, Boston Col | ege, and Boston University. W have pretty

good presence here in the Massachusetts area. W have 220
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reporters covering the courts in every state in the country. So
we have a nationw de reach. And that nationw de reach allows us
to have dealt with courts transitions fromor to electronic
records and e-filing, on a pretty regular basis, fromthe nedia's
per specti ve.

What we see in Massachusetts is a court that's in the m dst
of its transition to electronic court records, and probably on the
cusp of e-filing. Wen e-filing is put into place in courts,
often el ectroni c docunments follow

Qur main concern here is that access to the docunents
t hensel ves be equal to everyone, regardl ess of the mediumthey're
filed in, whether it's paper or electronic.

Currently, if the nedia or the press -- sorry -- or the
public, or an attorney, or anybody el se wants to see an actual
docunent, we all have to go to the courthouse to see it. And that
i dea of equal access for everybody shoul d be extended to
el ectroni ¢ docunents as wel|.

When a court chooses to put its docunments online, it should
do so for everybody, on the sane terns, across the board. No one
group shoul d have favored access to any court information, whether
it's at the courthouse or online, particularly online, unless
we're tal king about a court of -- or, I"'msorry, an attorney of
record in a case. Then they have certain privileges that the rest
of us don't.

As ny col |l eague previously nmentioned, Connecti cut
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i nformation, both docunment information and docunments are avail abl e
online for free to anybody with an Internet connection. And
that's a great nodel to use.

So while returning the nedia's and the public's access to
online docket information to the state is a great first step
forward. It truly is, given the experience over the past several
nonths. W do still have sonme concerns about the electronic
access to docunents. So we encourage the next step that this
Comm ttee take to ensure open and equal access to those docunents
so that everybody's treated the sane.

Thank you very nuch

JUDGE LAURI AT: Thank you very nmuch. 1|, for one, am not used
to sitting below the | evel of the speaker. The idea of | ooking up
is a new perspective for ne.

Let's see. Qur next speaker, Aliana vonRi chthofen, will you
cone forward. | hope | pronounced your name correctly.

M5. vonRI CHTHOFEN: Well enough. Thank you.

JUDGE LAURIAT: And if you would hold the mc in your hand,
if you could, and just hold it alittle closer to you. Thank you.

M5. vonRI CHTHOFEN: Honorabl e justices, Commttee nenbers, |
much appreciate being able to coment here today on the inportant
matter of how to best achieve greater transparency and access to
court records. And I'mhere on behalf of the residents of
Massachusetts, and as sonebody who's been personally affected by

sonme of what we are tal king about today.
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However, why is the public only invited to comment two days
after behind cl osed doors neetings? It seens to ne it would have
been nore efficient to listen to us first, and then incorporate
what we mght bring to the table in terns of incorporating those
t hought s and experi ences.

However, it would not surprise ne if the secret neetings were
a consequence of ny conplaints to the SJC since 2010, on the gross
m shandl i ng of court files by two clerks who were dism ssed | ast
year.

To begin with, the SIC, as interested party, cannot possibly
be the authority to determ ne appropriate conduct, when it itself
is in severe violation of the proper keeping and di ssem nati ng of
public records. It's like sending the cat for the mlKk.

The | ack of transparency and access to court files that we're
here to discuss seemto ne in part are nmerely secondary synptons
to the scores of favoritismand corruption that perneate the
courts all the way through the SJC, where records are routinely
falsified to give the appearance that proper process was foll owed,
when, in fact, it was not; hence, in part, maybe, the denial or
obstruction of access to these records when they're request ed.

O herwise, it's so nmuch easier to just hand out a file. Wy?

What |'ve experienced, the |aborious exercise of prolonged acts of
stonewal ling. And the SJC should actually be included, not just
the Trial Courts, because no court should stand above the |aw.

The recent scandal at the Probation Departnent brought to
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I ight how records were doctored to favor well-connected parties
for lucrative jobs. The same process is preval ent throughout the
Massachusetts court systemto favor well-connected |itigants.
Here is how !l canme to find out. | was told in 2010 by clerks of
the SIC that the entire physical file of ny appeal had gone
i nexplicably mssing. Inexplicably m ssing was the exact term
that was used. Wen | asked for it subsequent to discovering the
mul titude of filing errors and omi ssions in the electronic docket
online, it had disappeared, | was nade to believe, into thin air.
In fact, security was called on nme when | asked. The little, old
| ady asking for the file on her appeal, security had to cal
because | was perceived as such a major threat to security of
what? Corruption at the SJC?

| had nade the nmjor boo-boo of asking howif a file has gone
m ssing, could there possibly be a running record that woul d show
us who last had it and how we could find it? That was the
ultimate insult, | guess, threat. And | have to foll owmup and say
| did wite to security, because | wanted to know what ny offense
had been. And security wote back to ne that they had no record
of being called that day. So that's another can of worns. But
let's not tal k about the record keeping at security at the SJC

Only after the threat of an inpending investigation was I
eventual ly given what was terns the reconstructed file. O
course, the obvious question, reconstructed fromwhere, from what,

if the original file is mssing? No one would tell ne.
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But inportantly, this alleged reconstructed file
i nadvertently released to nme that the SIC s | awer, Attorney Moran
[ phonetic], | think was his name at the tine, actually exposed the
evidence for why this file had been declared inexplicably m ssing.
Reviewing it, | discovered that of the 17 docunents submtted by
both parties, appellants, and appellees in the appeal, in total,
and of these only ours, the appellants, nine were m ssing, nore
than 50 percent, and only fromthe appellants side; either mssing
in total, mssing significant attachnents, or altered/classified
on a crucial date. W all know dates can be very crucial in the
filing of docunents.

In addition, no assurances could be nade to nme as to whet her
any justice of the seven justices had actually ordered a very
guesti onabl e denial on ny appeal. This was signed by one clerk,
and | ater amended, and rendered invalid by hand by another clerk,
and ultimately | eaving the appeal hanging wi thout an act ual
decision, in fact, after 15 years of litigation. | don't have to
explain to you the stress, financial and enotional stress, of 15
years of litigation when you have been bullied out of your job at
this part of the --

JUDGE LAURI AT: Ms. vonRi chthofen, you have about a m nute
left. I1'mgoing to ask you to wap up

M5. vonRI CHTHOFEN: Yes. | will. | have one nore page.
Everything | have tried to do is verified, docunented in witing,

and avail able to anybody who has an interest to see it. But this
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is sinply one exanple of the unconscionable |evel of fraud,
coverup, and disregard for the constitutional rights of every
Massachusetts resident to equality and due process prevalent in
our court system egregious violations at the SJC, the highest
court in the state, that sets the standard for propriety, or |ack
thereof, in all the |ower courts.

The brazenness of the actions of the clerks and the clerks
stoicismin face of the damm ng of the evidence only indicates
that mne isn't the only case that was m shandled by the SIC. 1In
fact, | have cone to know the great nunmber nore such cases, hardly
all, since nost litigants or even their | awers, don't ask to see
the content of their files.

Two nore short paragraphs. Honorable justices, Conmittee
menbers, if you're genuinely interested in inproving the public
trust in governnment and the judiciary, then clearly the way to
reasonabl e transparency and access to court records nust be a
t wo- prong endeavor. W're fighting the nmetastasized corruption
that has perneated our court |like a cancer, and becone routine
practice, as many | awers have told ne, and part of the system

Any serious effort nust begin with the establishnent of
reliable oversight over the SJC by abundant of citizens from
outside the |l egal community, simlar to a grand jury, along with
the inpl enentation of enforceable rules and regul ati ons on how
docunents are to be recorded, stored, both in hard copy, as well

as electronically, and di ssem nat ed.
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JUDGE LAURI AT: Thank you, Ms. Richthofen. W have your
witten remarks here. We'Ill put those in the record.

MS. vonRI CHTHOFEN: You won't allow ne to do one nore? Just
one nore paragraph. | want to be able to say goodbye.

JUDGE LAURI AT: M. Richthofen, there are 23 peopl e behind

you who woul d also Iike to have the opportunity to speak. If you
insist, you may ask your -- you may read your |ast paragraph.
M5. von RICHTHOFEN: Well, | won't insist. But it'd be nice

if you would let nme.

JUDGE LAURI AT: (Ckay. W have your witten remarks. W
t hank you very nmuch

Next, Esnme Caranello. Thank you.

M5. CARAMELLO  Judge Lauriat and nmenbers of the Committee,
t hank you very much for taking such care with this rollout, and
payi ng so nuch attention

I"'mhere -- I'"'ma -- | teach in the dinical program at
Harvard Law School. |'malso a practicing lawer. | practice in
t he Housing Court nostly in Boston, also in the Canbridge and
Sonerville District Courts in |andlord-tenant cases. So | want to
talk to sort of a narrow issue that conmes up in those cases. And
it's really sonething that's an uni ntended consequence of the free
online renote access. And that is that there's an over-inclusive
bl acklisting of very vulnerable tenants that arises, that has
arisen since the roll out of free online access.

Soit's well known that MassCourts is used as a free online




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

screening tool for tenants. It's well known -- |I'mgoing to be
submitting witten testinony which has, of course, proof of al
these things. But I'll just say themnow [It's well known. So
it's well known that it's used as an online screening tool. And
there are a couple of problens with this. One of themis that the
many | andl ords who are using it as an online screening tool, are
just |l ooking to see whether sonebody appears or does not appear in
the database. That's it. So if sonebody appears in the database,
they're out. They refuse to rent to them Again, this has been
docunented, not just in Massachusetts, but in other -- other

pl aces all across the country.

And the problemw th this, of course, is that if a tenant
cones in, the heat is off, it's Christmas. The tenant cones in
needi ng the court to help get the heat back on in the m ddl e of
the winter, the tenant is blacklisted. |If a tenant fixes the heat
hersel f, and then exercises her right to repair and deduct under
Massachusetts | aw, she's bl ackli sted.

If a tenant's living in her apartnent for 25 years, suddenly
she finds herself being priced out of her gentrifying
nei ghbor hood. She's evicted. She's bl ackli sted.

So clearly, this is an unintended consequence. It's not
sonething that we want to see. Unfortunately, MassCourts
facilitates and encourages this. And by doing so it shows the
exercise of tenant's rights in the cormmonweal th, and effectively

creates a barrier to access to justice. So |I'm concerned about
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that, and I just want to nmake sure that the Commttee is aware of
that as you consider how to proceed from here.

And | also just want us to renenber that the people who are
being affected by this are, of course, the people with the nost
restricted access to housing in the first place, and the primarily
| ow i ncone tenants, and people of color.

A second issue with MassCourts as a free online tenant
screening tool, is that the data in MassCourts -- and | want to
enphasi ze that this is not the clerks' fault, but the data is
i naccurate in ways, in specific ways that harmtenants. And
again, | do want to enphasize and | recogni ze that the court
systemis dramatically underfunded. And that's why |I'm concerned
about this, because | don't think it's an easy fix, unless we're
going to pour a lot of resources into this.

So let ne just give a couple of exanples. Last spring, a
student of m ne named Nora Mahl berg, took the 47 cases, sunmary
process cases, fromthe Housing Court that we had cl osed the
previ ous year. Forty-seven cases, and she | ooked -- she conpared
our case files with the MassCourt system and what the case
di sposition was in MassCourts. And she found that in four of the
47 cases, MassCourts displayed a judgnent of eviction against the
tenant, when, in fact, there was no judgnent of eviction agai nst
the tenant. So that's four of forty-seven cases. And | think the
statistic that | heard was that in fiscal year 2014, sonething

like forty -- upwards of 40,000 sumrary process filings in the
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commonwealth. So | recognize it's not a statistically
significant, you know, -- statistical sanple. But if you were to
scal e that up, we're not tal king about four tenants who were

i nproperly deened as having been evicted. You know, we're talking
about now probably hundreds, if not thousands of people.

Anot her exanple, a Legal Services coll eague of mne very
recently entered her nane in to MassCourts -- she's a | awer --
and pulled up 36 active cases. So she went in to each one of the
36 active cases, and it showed, you know, "This tenant has an
active eviction case against her." |n every single one of the 36
cases, the case had al ready been resolved, and the tenant was not
in active sumrary process litigation.

A third issue that we see in Legal Aid is that sonmetines ||
generously say in an abundance of caution, |andlords, and
particularly subsidized | andl ords, will over include people in the
sumary process summons and conplaint. So they'll add nore
def endants than they need. They'll add everybody in the
househol d, 'cause they're nervous that if they don't get a
j udgnment agai nst sonebody in the household, they won't be able to
evi ct, when, technically that's not true.

So what happens is that people who -- let's say you have a
subsi di zed tenant, and she's got an adult child, an 18-year-old,
and a 19-year-old, and a 12-year-old, and all of those people are
going to be listed in MassCourts, and all of those people are

goi ng to have judgnents agai nst themthat then bar themfrom
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subsi di zed housing in the future, that then bar them from shelter
in the future, that bar themfrom access to public apartnents,
just through the online screening tool function.

So what | would ask -- we would ask the Conmittee to do,
pl ease, is to consider putting in place, if this is going to be
free to everybody and online for everybody to get to equally, if
the Commttee woul d consider putting in place sone of the
foll owi ng saf eqguards. And again, these'll be included in ny
witten testinony.

The first thing we'd like to see is parties' nanes in housing
cases and | andl ord-tenant cases, entered as initials, or nade
avai lable as initials, or some other kind of signifier that is not
gquite so easy at the fingertips of someone to find. Now, of
course, if people go into the courthouse if they want nore
i nformation, of course, all that information is publicly
avai lable. But it's just not avail able, you know, at 11:30 at
night at the press of a finger.

Second of all, we ask that there be a protocol for tenants to
easily correct inaccurate information, and that that protocol be
si npl e, because a | ot of these fol ks are unrepresented,
unsophi sticated; and just sonmething that's public, you know,
publicized in the courthouse and sinple to use, maybe through the
ACTC

And the third is -- and this is the hard one -- that if we're

going to be nmaking this informati on avail able, that resources be
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devoted to making sure it's accurate, and particularly on these
ki nds of inaccuracies that end up maki ng people | ook |ike problem
tenants when they're not, and that sone resources be devoted to
ensuring that the case outcones are accurately put in the system
So those are nmy asks. Thank you very nuch for hearing ne.
JUDGE LAURI AT: Thank you very nmuch. Next, Peter Caruso.
MR. CARUSO. Good afternoon. Boy, it's nice being up here

and having the judges a little bit --

JUDGE LAURIAT: | know it is.
MR. CARUSO. M nane is Peter Caruso. |'man attorney, a
practicing attorney. 1've been representing nedia since 1977.

"' m here today representing the Massachusetts Newspaper Publishers
Associ ation, and al so several smaller newspapers. Since 1977 when
reporters had been seeking access, we actually had an easier
process back in the '70s and '80s to get access. And what's
happened now has beconme nore difficult to get information and
court records fromthe court system And that's the irony behind
all of this. W're in the electronic age and we're in the

revol utionary age where information should be easier for reporters
to obtain. It's actually nore difficult. And one of the reasons
why I'"'mhere is that when a reporter and a reporter's call ne and
wants to get information fromthe court system they need, of al
things, ny bar card. They need a BBO card in order to get
information fromthe superior court system That should not be

the case. Any citizen, any reporter, the public, should be able
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to access electronic informati on by just accessing the court
syst em

And maybe there's been a thought -- | know you're going
t hrough a revolutionary process, and possible as a conputer
pl atform maybe should run parallel. Maybe you should have access
for -- as you're devel oping your system that we still can get
access to the courts and to records, the way we have been for the
past, at |east centuries, but for when |I've been practicing for
the past 40 years. |It's easier to walk into a courthouse and get
a record than it electronically.

Now, all due respect to the other speakers, there should be

absolutely no difference what we can see on the Internet than what

we can get at the courthouse; none. |If we can walk into a
court house and see a public record -- because these are public
records in Massachusetts -- we should be able to see that sane

public record on the Internet, without having to say, "Ckay, we

have a limted version."

And a screening -- we cannot screen public records. You
can't. A public record is -- and | say this regularly in court.
A public record is a public record. |If you're going to put it on

the Internet, it needs to be accessible just as the sane as if you
wal k into a courtroom There can't be any exceptions to that.

And if there are, then we're going to run afoul of what are public
records |aw and open neeting |aws actually have. So that's one of

the chores that you have.
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W are, the nedia and reporters, are really affected by what
you're doing. And again, | think one of the issues we need is not
a BBO card to get access, but their own identity.

Now, it's been suggested that possibly we need to identify
who t he person requesting the records are. That's never been the
case, especially here in Massachusetts. Now, when you ask for a
record, whether it's anonymty or, we should not be able to
identify -- we don't have to identify who we are. |If we're asking
for sonething, we should just ask for the public record, because
we are citizens. |It's Anerica. W have that right. W have that
First Amendnent right to records.

And again, standing here -- and I'll only take one nore
mnute, is that ny purpose here is to show for the Mass.
Publ i shers Association and for reporters, is to get equal access
at all times for records, the sane access we've had for 30 years,
the sane access we had a couple of nonths ago, but that we don't
have now that we need a BBO card.

And finally, -- not finally, but the cost factor's been an
issue. It's been nentioned that possibly we can scan. W have
all these abilities now to scan records. It doesn't cost
anything. It doesn't even take any tine and effort for the clerks
and fromthe personnel. It actually assists. It helps. The sane
as we do in the Registry of Deeds. W can go the Registry of
Deeds and actually scan records now, or we can scan themand it

doesn't cost anything. There shouldn't be a cost to scan. There
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shouldn't be a cost to see records.

And the sanme with if you have a I and court and you go to
probate court, we can -- and U S. District Court, you can
downl oad. And if we see a record -- at the Registry of Deeds, if
we see a record on the screen, we should be able to downl oad t hat
at no cost. There shouldn't be a cost for that.

And again, we applaud what you're doing. |It's a tough job.
And for us, we would like to have input, the nmedia and the press.

| reconmmend al so that many of the commttees, | noticed that
they' ve had a broad spectrum of conmittee nmenbers. But you don't
have anyone fromthe nedia. You don't have anyone fromthe press,
who is really affected by your decisions and by your neetings,
nore than anyone. W are the public. The public can't cone to
all your meetings. They can't see all your records. So possibly
it mght be suggested that -- | know we're late in the gane, but
maybe to have soneone fromthe nedia on the Commttee to give sone
i nput; not even a voting nenber, just to give sone input on what
we go through to gain public records.

Again, it's been ny experience in getting public records from
the courts and the clerks, there's been no problem W' ve got
conpl ete access. W ask for records, we generally get them This
is the controversial case, and then there's the roadbl ocks that we
have to go through

But other than that -- Judge. Again, thank you for |istening

to us. And again, we request that there be a nenber of the press
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nmedia as part of the Committee to hear input. Thank you very

much.

JUDGE LAURI AT: Thank you very nmuch. Next, Robert
DeFabri zi o.

MR. DeFABRI ZI O Thank you very much. Good afternoon. M
name i s Robert DeFabrizio. |'mthe current president of the

Associ ati on of Boston Law Librarians, ABLL for short, and I'm
pl eased to be here to provide coments on behal f of our
or gani zat i on.

ABLL includes over 100 nmenbers from Boston area law firns,
| aw school s, federal and state libraries, as well as businesses.
As outlined inits mssion statement it exists to devel op an
i ncrease the usefulness of law |libraries and other informational
resources and services related to the practice of lawin the
greater Boston area.

My corments will focus on the new system new docket system
and how it affects private law librarians. | believe the other
constituencies are well represented here today. And it is a core
segnent of our menbership.

Until the recent rollout of the portal, private |aw
i brarians had access to all court dockets. ABLL contends that
access should be reinstated for the follow ng four reasons: one,
we are respected team nenbers. Private law |librarians are
recogni zed nmenbers of the | egal profession, possessing a

conbi nati on of education and experience commensurate with the high
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standards of the practice of law. Two, we are nanaged and
supervi sed by attorneys. As enployees, private law librarians are
bound by the same rul es of professional conduct as the attorneys
they work for. Three, we are trusted professionals. Private |aw
librarians are entrusted with client and firmconfidentiality on a
daily basis. W are adept in balancing the privacy concerns with
t hose of our attorneys' information needs. And we recognize that
is a concern of the Cormittee. Four, our access reduces burden on
the courts. Reinstating access will |essen the need for our
menbers to actually have to go to the court to retrieve docunents,
benefitting an al ready budget-strained court departnent.

As noted in the Mass. Trial Court Strategic Plan of June
2013, the public expects better service and nore self service.
The retrieval of docket information is part of many private |aw
librarians job descriptions. W access federal and state dockets
t hroughout the country on a daily basis. And although bal anci ng
the dual interest of public access and privacy is a chall enge,
private law librarians have proven to be a group of professionals
who have a long history of prudent, responsible practices.

| would Iike to thank the Conmttee for holding this hearing,
and affording ABLL the opportunity to testify. ABLL wel cones the
opportunity to assist the Commttee, and encourages further
di scussi on regardi ng access and enhancenents to the docket system

| believe law librarians are very facile in the workings of

the system and we could provide a |ot of good input to the
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Comm ttee to enhance any further devel opnents for this system
Thank you.

JUDGE LAURI AT: Thank you very nuch, sir. Peter Elikann.

MR ELI KANN: Good afternoon. |'m Peter Elikann. |'m
representing and speaki ng on behalf of the Massachusetts Bar
Association. |I'malso a practitioner in the courts, primarily the
crimnal courts here in Massachusetts.

At first blush it didn't seemto ne to be a very conpl ex
issue that this Conmittee is considering. Cbviously, we're all in
favor of the Sixth Amendnment presunption, particularly in crimnal
courts, to access, open courts, let's all be transparent, and in
this day and age to have it be nmuch | ess burdensonme wth
el ectronic benefits that we can get. And it's clearly inevitable
in sone formthat many of us that sonehow nore and nore of this is
certainly going to be out on the Internet.

However, there is a reason why it should not be
uncondi tional, unfettered access, in the same way that we al
cherish free speech in this country, but we also know free speech
is not unconditional. W really need to balance and open the --
there's kind of two conpeting things here, the openness and
accountability of the courts, with privacy interests and privacy
rights, particular when it cones to sensitive personal
i nformati on, because in sonme cases, this could ultinmately result
i n havi ng acquiring new victins.

There shoul d be stringent safeguards and guidelines to this
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access, because there's a plethora of troubl esone areas in various
areas of the law that could cone up with this. And I'll just kind
of go through sone -- for exanple, many court files are filled
with nmental health information. W're not just talking about
mental health cases, commtnent, that sort of thing. But we're
tal ki ng about actual -- crimnal cases are usually filled with
very often nental health evaluation. You wouldn't want that to
just be out there on the Internet.

The probate courts have a variety of concerns. Wen we think
about all the custody cases, divorce cases. Wuldn't it be
terrible the concept that a child could | ook up their parents
battles there. You could |ook up the battles of your friends
parents there. And it's just out there for everybody.

There's a lot of financial information, not just in these
famly court files, but in other files. And there's a concern
about identity theft, people's information getting out there.
Certainly we don't want information to be going out about victinms,
particular victins of violent crimes. A lot of victins | know are
concerned even that -- they feel that they're victimzed or their
abuser could even get nore incited if they see the information --

that he suddenly sees the information about himout there in

publi c.
W' ve nade great strides in CORI reformin this -- in the
commonweal th, where, unless you're -- until you're really

convicted of an offense, the information's not going to be out
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there. However, if there's sinply open season on crimnal files,
there are people who are probably -- you know, are truly factually
i nnocent, who either have their cases dism ssed, get found not
guilty, and it's open season on files, then this could be kind of
an end run around all the progress we've made in CORl reform
There is a concern also that frequently there's errors on
docket sheets and in files and that information get out there.
And once that's out there, you know, you can't put the toothpaste
back in the tube. W have private conpanies, we're all aware,
that are out there trolling for informati on on people. And they
really don't have to answer to anyone. And | think the court,
while we want to facilitate public scrutiny of the judicial
process, we don't want inform-- the purpose is not just to have
i nformation out there being exploited for conmercial reasons, but
conpletely unrelated to public oversight of the judicial system
There's a concern about elderly and nentally di sabl ed peopl e
who are undergoi ng such things -- you know, in conservatorship
heari ngs, for exanple. 1t'd be terrible that people with access
to that could get information about them and then could exploit
them They'd be vulnerable to con artists and con artists and
crimnals. | wouldn't want information to get out about certain
adoption cases, guardi anship. W heard exanples in
| andl ord-tenant system where sonebody may truly be an upright
citizen, and yet they may find thensel ves on sone sort of a

bl ackl i st.
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So I know it sounds like I'"mjust kind of giving you this
long laundry list where I'mkind of hopping fromarea to area.

But these are the concerns why it just can't be unconditional,
unfettered access.

And soneone may ask, "Vell, if you have access if you can
actually walk into files, why shouldn't the electronic records,
the Internet records, be the same?" And there really is a
difference to have that out and that easy to get. And the courts
have recognized this. And I'll give you -- the best analogy | can
think of really is |I know everybody is probably famliar with we
had sonme | egislation a few years ago, anti-gang | egislation where
for the first time we crimnal practitioners -- very often would
be ordered -- we couldn't give copies of police reports and grand
jury mnutes to our clients. They could conme, and we could tel
them about it, and they can review it in our office. W can't
gi ve them pi eces of paper on it, because there were reports about
peopl e who were -- they were taking grand jury m nutes and
actually putting themout in their nei ghborhoods, putting them on
| anmpposts to try to terrify the people who were, what they
consi dered snitches.

So even though that person, that defendant does have a right
to review their information, they couldn't have actual copies of
it. So | think the court has recogni zed that in sone areas.

So again we're looking to strike a balance. And it's been

done in other courts | know. | practice in the federal courts
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al so and they're -- even though | can | ook at a docket, | can't --
you can't | ook at just anybody's presentence report with all kinds
of information on them Mich of the information in court the
judges seal. So | think there is precedence to it, but it is --
it is -- this is conplex.

| also share the concern as expressed before that I w sh and
t he Mass. Bar Association also wishes that -- | nean, we know this
group has been neeting for 19 nonths, and that it al so have an
addi ti onal conposition, where people, practitioners in all these
courts, and the nedia could have al so have input early on. And
maybe fromnow, fromthis point on | can do that. This is not a
knock on this panel. | either know you or | probably have at
| east heard of everybody here. And this is absolutely an al
star, certainly, panel. | just wish the conposition could have in
addi ti on had ot her people to it.

As nyself as a fornmer tel evision news reporter and newspaper
reporter, certainly the presunption is always going to be in favor
of public access. And that is our belief. Nevertheless, the
access just should not be absolute. There really should be
saf eguards that are absolutely inplanted in the system

And | thank you.

JUDGE LAURI AT: Thank you, sir, very nmuch. Francisca Fajana.
Again, | apologize if |I've m spronounced nanes.

M5. FAJANA: No, that's correct.

JUDGE LAURIAT: And if you could hold the m crophone close to
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you, that'd be great.

M5. FAJANA: Good afternoon, Your Honor, nmenbers of the
Commttee. |'mFrancisca Fajana, a staff attorney at the
Massachusetts Law ReformInstitute where |I've worked for the | ast
14 years to help reformthe Crimnal Ofender Record Information
system known by its acronym CORI. |'ve counseled nany clients
with CORI, |looking to find enploynent, enter a job training
program access housing, and other opportunities of mainstream
living. 1've brought litigation where necessary, including
agai nst the Crimnal H story Systens Board, fornerly known as the
CORI board, or now known as the Departnent of Crimnal Justice
| nf ormati on Servi ces.

| also worked -- also helped to | ead | egislative advocacy
resulting in CORI reformin 2010. It is in this capacity that |
come before you to respectfully oppose or argue agai nst whol esal e
avai lability of crimnal docket sheets on the court's website.
There's several reasons for ny position. And they're fully
fleshed out in ny witten subm ssion. But |I'mgoing to focus on
t hree reasons here.

The first is the potential of a |ikelihood for unraveling
CORI reform The second is the possibility of underm ning the
newy inplenmented i CORI system And the third is concerns about a
process or nechanismfor correcting records, once crimnal docket
sheets are upl oaded onto the court's website.

Let ne acknow edge at the outset that the First Amendnent
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guarantees the public a right to access crim nal proceedings.

di scuss several cases in ny witten subm ssion, including the

SJC s 2013 decision in Conmonweal th v. Wnfield, Let nme also
acknowl edge that we live in a technol ogically advanced, fast-paced
information age, where information is readily avail able on our
handhel d devi ces, on demand everywhere and any tine.

Havi ng said that, in 2010, our |egislature struck a bal ance
between the public's right of access and the State's conpelling
interest in enabling former offenders to reenter society as
productive and contri buting nmenbers.

And in striking that bal ance, the | egislature nade
significant changes to the CORI system On the one hand, it gave
the vast majority of enployers, housing providers, occupational
| i censi ng agencies, access to crimnal record information. On the
ot her hand, to pronote rehabilitation and reentry, it narrowy
tailored the types of crimnal records that can be available. For
exanpl e, felony convictions that are 10 years or ol der, excluding
convictions for nmurder, manslaughter, and sex offenses, are not
accessi ble. M sdeneanor convictions that are five years or ol der
are al so not accessible. Non-convictions, including dismssed
cases, not guilty cases, are not accessible.

The expectation being that those who've been processed
through the crimnal justice system have an opportunity to reenter
to get enploynent, to get housing, and pursue other opportunities

of mainstream i ving.
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The whol esal e availability of crimnal docket sheets on the
court's website threatens to undermne the State's interest in
restricting access to all crimnal records, underm nes the State's
interest in enabling former offenders to reenter society, and
could unravel CORl reform

Two, with CORI reformal so cane online access to CORI. In
May 2012, the Departnent of Crimnal Justice Information Services,
CJIS, rolled out its iCORI system Requestors can now request and
access CORI online. And according to the Departnent, records are
provi ded instantaneously. Gven that CORI's already readily
accessi bl e online and instantaneously making crimnal docket
sheets avail able on the court's website could encourage requestors
to circunvent the CORI |aw, thereby underm ning the i CORI system

Third, and lastly, we have concerns about the process or
mechani smthat a person's alleged inaccuracies on a record w ||
sue to nmake record corrections. Again, with CORI reform the
departrment of CJIS is mandated to receive and review conplaints
and cooperate with entities in the crimnal justice system
including OCP, the Ofice of the Comm ssion of Probation, to make
record correction. It is not clear if this nechanismw !l be
retai ned or replaced and with what.

Because whol esal e unregul ated avail ability of docket sheets
on the court's website would likely unravel CORI reform underm ne
the new Internet i CORI system and could cause significant harmto

those with inaccuracies on their records, | respectfully urge the
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Conmittee not to make crimnal docket sheets avail able online.

Shoul d the Commttee determ ne that dockets sheets will be
posted online, we ask that they be upl oaded in a nmanner consi stent
with CORI reform Thank you.

JUDGE LAURI AT: Thank you very nmuch. Next, George
G altouridis. Again, wth apol ogies.

MR. G ALTOURID S: You did very well. Thank you, sir

JUDGE LAURIAT: |I'mgetting better

MR. G ALTOURID S: Good afternoon. M nane is Ceorge
Galtouridis. | amthe owner of New England Ri sk Sol utions, LLC
a Massachusetts-based conpany whi ch provides public records
information services for data retrieval. The conpany contracts
certified collectors who docunent tax lien, small clainms, and
civil case information, which in turn is nade available to data
t echnol ogy and busi ness information solutions providers. W
provi de information technol ogy and analytics to a w de range of
public and private sector industries to help them predict, assess,
and manage risk and to prevent fraud, waste, and abuse.

As public records, Massachusetts court cases are integral to
the data which we provide to our custonmers. Qur trained and
certified associates collect civil and snmall claimcase
information fromall the courthouse throughout Massachusetts, as
well as state and federal tax lien data fromthe registers of
deeds of the comonwealth. Tinely and accurate reporting of

public records information is a vital part of the credit risk
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managenent cycle. It provides a nunber of advantages to the
general public and to the industries which we serve.

On a national level, it aids in the battle against fraud, and
hel ps keep credit interest rates low. On the local level, it
al l ows busi nesses and property managers to adequately assess
consuner risks before engaging in business. It keeps the
community's overall costs of goods and services down by reducing
t he amount of loss incurred due to bad debt. It also keeps
federal, state, and |ocal taxes down, because of inproved
recoveries of governnental debts, such as tax liens, court costs,
and f ees.

Prior to the rollout of MassCourts, the Intranet platform
Cvil BasCOl, or Civil Basic Court QOperations Tool, was the case
managenent system used on the public termnals in courthouses
t hroughout the comonwealth. Conplete civil and small clai mcase
information was avail able on these termnals for our associates to
col l ect, including the nanes and addresses of the defendants in
each case.

Ever since Massachusetts courts gradually transitioned to
MassCourts, the new platform does not make conpl ete case
information available to view As a result, in order for us to
retrieve conplete case information, we nust now request from court
staff to renove stacks of docket files from storage, and then
refile themfollowng our review W are able to do this only

during the limted hours of the week we're allowed to access these
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files, and only in the clerks' offices where there's anple space
on the counter to place the files for review, along with room for
a laptop that each collector uses, all without interfering with
the court's normal course of business.

According to the FY2014 Annual Report on the State of the
Massachusetts Court System there are approxi mately 84, 000 civil
cases, and 103,000 small clains cases filed throughout the
commonweal th in 2014. That's close to 200, 000 combi ned cases
annual | y.

El ectronic access to conplete case information for these
hundreds of thousands of cases will benefit everyone as we can
again be totally independent of the office staff to perform our
work, just as we were only a few years back before the MassCourts
rol | out.

Wi | e expressing ny concerns in conversations wth various
Trial Court administration officials during the past few years,
have noticed that a few officials expressed just one reservation,
and that is regarding the addresses of persons who have obtai ned
restraining orders in harassnment and donmestic viol ence cases, and
that such information should not be revealed. | totally agree.
amsure that there is software avail able which can address that
issue by sinply filtering out such case information.

In regards to federal tax -- federal and state tax and
collection, all of the Conmonwealth's Regi sters of Deeds have

scanned i mages available to the general public to view on their
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online websites, all with conplete information, including
addresses, and even nore information.

The MassCourts case managenent platformis supported by the
Ohi o base provider, Court View Justice Solutions. The sane
conpany supports simlar case managenent systenms in a grow ng
nunber of jurisdictions throughout the country. Many of these
same jurisdictions have conplete case information available to the
general public on their respective Internet quotas.

New Engl and Ri sk Sol utions, LLC al so conducts busi ness
activity in other New England states. For instance, last year in
Rhode Island, a new e-filing paperless systemwas i npl enented
where scanned i nages of case docunents are now available to view
on the public termnals inside the various Rhode Island courts
wi th conpl ete case information

| am al so the owner of New York Ri sk Solutions, LLC , another
Massachuset t s- based conpany, which provides public records
information for 57 out of the 62 New York State counties. |In New
York, court records are avail able through the county cl erks’
of fices. And each individual county contracts its own case
managenent system provider. All of these counties have conplete
case information available to the general public through the
public termnals in their respective clerks' offices, and many of
themon their respective Internet portals, including scanned
i mges of case docunents. Access to sone of these online portals

is on a subscription basis, while access to others is free.
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And | would like to close with the May 11'" Boston d obe
editorial titled Technol ogy Shift Should Not Bl ock Access to Court
Records, as | agree with the following statement in the editorial:
The advent of new technology for the court record system should
pronote wi der record transparency, not limt it.

I kindly request that the conplete case information for civil
and small clains cases is made avail able again -- again to the
general public on either the public termnals within the
courthouses, just as it was available in BasCOI, or on the
MassCourts.org I nternet portal

I would be happy to provide the Cormittee with any additiona
information that would assist it in restoring conplete electronic
access to this public information. Thank you. Thank you very
much for your tine.

JUDGE LAURI AT: Thank you very nmuch. Next, LlIoyd Godson.

MR. GODSON. Good afternoon, Judge Lauriat, nenbers of the
Comm ttee. Thank you for allowing nme to speak today. M/ nane is
LI oyd Godson. 1've been a famly law attorney for 23 years. |'m
the author or editor of two famly law practitioners manual s
publ i shed by LexisNexis. | amthe past president of the M ddl esex
Bar Association, and an active nenber of the Massachusetts Bar
Associ ati on.

| am before you today as a private attorney. I|I'mextrenely
concerned with the ability of the public to review the sensitive

nature of material contained in court filings in famly |aw
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matters. Parties involved in a divorce are known t hroughout the
i ndustry as good people at their worst. The Trial Court has done
their best to protect sensitive information by inpounding
financi al statenents and guardian ad litemreports.
Unfortunately, in sone of the nost danmaging material, whether it's
true or not, ends up in notions and affidavits. The information
can severely damage |ives by damagi ng busi nesses, careers,
reputations, and other relationships. |If the parties are of a
hi gher profile, the danage can even be worse, sinply by the public
di splay that goes along with being a public figure.

The issue of Internet access creates greater risk for parties

in famly court matters because it involves the children who are

at risk in these matters. Not only will the children have access,
but their friends, teachers, and child predators wll also have
access.

| encourage you to limt the public's access to this materi al
as nmuch as possible, and to make sure that the nmaterial is not
avai l able on the Internet. Thank you.

JUDGE LAURI AT: Thank you very nmuch. Lee Hamrel

MR HAMMVEL: H . M nanme is Lee Hanmel. | was a reporter
for 40 years for the Tel egram and Gazette in Wrcester unti
taking a buyout in 2012. And |I've been a freel ancer since then.

I thank the Trial Court Public Access to Court Records
Comm ttee for holding this public hearing.

Justice and good governnent denmand that the public have easy




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

access to the court's records. Wiile |I've covered the state's
district and superior courts, nost of ny court coverage invol ved
the federal system | want to conplinent the state courts for
bei ng ahead of the federal courts in allow ng access for the nost
part for tape recorders and caneras to the courtroons. But sadly,
the state courts are far behind the federal courts in electronic
access to court records.

It used to be possible to get at least Iimted information
online about the State's crimnal and civil cases through the
Trial Court Information Center. However, one had to know in which
court the case was filed in. And even then one could only get
l[imted information, such as the caption of docunments or the dates
of previous and upcom ng hearings. Also avail able were the nanes
of | awers and charges in a crimnal case.

Unfortunately, you could not see or copy the contents of
docunents online. For that, you had to go physically to the
court's office -- to the clerk's office to get copies. | believe
the charge could vary fromb50 cents to a dollar per page. Now,
after 19 years and reportedly nore than 75 mllion dollars, even
that mnimal amount of online access is no | onger avail able for
the majority of counties. |If you want any information what soever
about cases in Wrcester and nost of the other counties, you
ei ther have to prevail over the tel ephone upon the reduced, busy
staff of clerks' offices, or get yourself to the clerk's office

whenever that -- whenever the case -- wherever the case may be
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from Hanpshire to Dukes County.

Contrast that to the federal court's Pacer system in
addition to court dates, charges, parties, and attorneys, it is
possi ble to view and get copies online of entire notions and ot her
docunents, provided they're not inpounded. Throughout the Pacer
system the public can be know edgeable -- through the Pacer
system the public can be know edgeabl e about cases even before
attending a hearing in court.

The cost of view ng dockets, notions, and other indictnents
online through Pacer fromone's owm office is ten cents per page.
There's no charge for judicial opinions. View ng any docunents at
public access termnals in the clerk's office is free. And the
charge for having the clerk print out the docunments is 10 cents
per page. It's possible to get docunents through Pacer from any
of the three divisions of the U S District Court in
Massachusetts, and fromthe 93 other federal district courts in
the country, fromthe 13'™" Circuit Courts of Appeals and from
bankruptcy courts across the country.

In addition, at least in Massachusetts, the federal district
court has set up a systemcalled Virtual Press Box in which
credentialed journalist are notified by e-mail each tine there is
a docket entry in cases in which the journalist wi shes to be
notifi ed.

I"'mtold that Pacer pays for itself with the per page fees.

Wth the kind of access to records available in the federal
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courts, it is frustrating to deal with the State courts, even with
many of the nmenbers of the clerks' offices trying to be as hel pful
as possible under the circunstances. So it's hard to understand
why the State can't sinply replicate Pacer, which has been online
for 14 years.

Thank you very nuch

JUDGE LAURI AT: Thank you very nuch. Next, John Hawki nson.
Go ahead, sir.

MR HAWKI NSON:  Good afternoon, Justice Lauriat, and nmenbers
of the Commttee. M nane is John Hawkinson. |'ma freelance
news reporter, usually witing for Canbridge Day. M interaction
with the court systemgenerally focuses on the city of Canbridge
and its large institutions such as MT and Harvard. Wth respect
to the superior court, | deal with the M ddl esex and Suffol k
Counties. |'mconcerned both with electronic access and the
physi cal access to paper records. 1've had problens with both.

I"malso concerned with the veil of secrecy that rests over
your Commttee. During March and April of this year, | directed a
nunber of queries regarding this Commttee to the Public
Information Ofice. | received no substantive response. That
i ncl udes straightforward questions |ike the nenbership of this
committee and the nane of the chair. 1In response | was told, "The
Executive Ofice of the Trial Court doesn't have any information
beyond what we already provided," which was nerely that the

conmi ttee exi sted.
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Frustration with that process led ne to wite to you on Apri
13'" of this year. | hope you have ny letter. Since that tine,
haven't heard fromthe Committee or the Public Information Ofice,
but | ast week the nmass court systemtook a substantial, positive
step. And that's very nuch appreci at ed.

El ectronic access is the wave of the future. And it's
inmportant to get it right. | appreciate the Conmttee' s care,
concern, and deliberate steps in this case. Wen sonething is
done, it can be hard to undo. Once information is out there on
the Internet, it can be inpossible to renove. So care is
appropri at e.

I woul d suggest two guiding principles for the Conmttee.
One, do not reduce the | evel of access fromthat of the prior
system Any information available in the Trial Court system
shoul d remain available in the MassCourts system It's not
accessible to renbve -- it's not acceptable to renbve access to
information fromthe press, or fromthe public at large. And
second, as you've heard earlier today, look to the federal CM ECF
system the Pacer system for guidance. Pacer does not do
everything right. But if your systemhas nore restrictive access
than Pacer, it should give you substantial pause.

As you know, transitions fromany Trial Court to MassCourts
st opped access to civil docket information by nmenbers of the
media. [Unintelligible @5:08:08 due to brushing agai nst the

m crophone] it's nmy practice to query the systemon a daily basis
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for updates to cases of interest and parties | care about, |ike
the Gty of Canbridge, or Harvard, or MT. Wen M ddl esex
transitioned in January, | lost that access and | admt several
stories went unreported or del ayed, because | was not aware of
their information in a tinmely fashion.

No expl anati on has been provided why nenbers of the nedia
cannot have the sane access given to nenbers of the bar during the
transition phase. |'ve heard privately that there's a techni cal
[imtation on giving access to individuals wthout bar nunbers, as
wel |l as giving access to judges and court clerks, all who have
been refused. This is an excuse that sinply can't wthstand
scrutiny. |If the MassCourt systemis so horribly designed that it
truly requires a bar nunber for every user, assign tenporary
nunbers to the media, beginning with 999, or sonething |ike that.
This is not a technical problem

But I'mincredibly pleased that |ast week public access to
civil dockets in Mddl esex and Barnstable went |ive. Because
M ddl esex holds the bulk of my attention, it solves nmuch, but not
all of the MassCourt system problens for ne.

I"d urge the Conmittee to recommend simlar access for the
remai ni ng counties soon. If they can't be inmediately
acconpl i shed, please credential the nedia for electronic access to
the system the same access as the bar. Because the court already
has a registration process for news nedia, with 138 organi zations

and 60 individuals registered, this should not be burdensone.
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But beyond cri m nal dockets, you have hard decisions on the
crimnal -- sorry. Beyond civil, you have hard decisions on the
crimnal side. | understand the desire to keep crimnal docket
information confidential within the confines of the CORI |aw and
others. But ultimately records do need to be avail able at sone
level. In the Trial Court -- in the Trial Court system the
superior court crimnal cases were available to the press and to
the bar over the Internet, as |long as you had the docket nunber.
If you didn't, you were stuck. The MassCourts system nust provide
that | evel of access, or nore. And you' d be able to check the
status of a crimnal case frommy office and recheck it on a daily
basis to determine if there' d been filings, rulings, or decisions.
A phone call to the courthouse or a trip there is not adequate
substitute. It is not practical to call on a daily basis for any
but the nost critical cases.

In the MA Trial Court system searches by party nane for
crimnal cases were not available over the Internet, only at the
terminal in a courthouse. That was an annoyance, and | i magi ne
was viewed as a conprom se between public disclosure and
confidentiality. An anal ogous setup in the MassCourts system
woul d be sonething we could |ive with; not the best or nost
conveni ent, but an adequate bal ance between conpeting factors.

In the Pacer system all crimnal case dockets are avail able
to anyone with a Pacer account, and anyone can sign up for one,

t hough there's a 10 cent per page charge. By requiring accounts
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in the system Pacer effectively places an appropriate limt on
the spread of crimnal information.

Because of confidentiality concerns, I'd urge the MassCourts
systemto allow access to crimnal dockets to nmenbers of the press
and bar by registration, and to al so consider public access to
regi stered nenbers of the public. I1t's hard to bal ance the public
interest and the nmedia interest.

As a journalist, ny heart cares about the free act of
information by the public, and I want to strongly argue for the
publi c having easy access to all information, including crimnal.
But by background -- |I'ma conputer scientist and engi neer -- |
under stand t he dangers of public dissem nation of sone kinds of
information. Should it be the case that Googling a person's nane,
they return a link to the MassCourts systemif the person was
charged with a crinme but not convicted? Yes, if the case rose to
the I evel of being witten about in the press. A Google search
Wi ll surely return press articles. But nost cases do not get that
| evel of publicity.

There's al so a question of the significance of the case.

St akes are higher in federal cases in the Pacer system They're
far lower at the county district court |evel, or the Boston
Muni ci pal Court. They're also higher in the superior court. A
conprom se that allowed online access to crimnal information in
t he superior court but not the district courts could be quite

reasonable. It's also consistent with the principle of not
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reduci ng the | evel of access.

Medi a and the bar had access to superior court dockets
before. W should have that access again, even while the court
consi ders what to do about access to the general public, also, on
physi cal access.

In the federal Pacer system all docunents are avail able
el ectronically. Mybe we've been spoiled, but as reporters we
have el ectronic access to briefs, affidavits, and opinions that we
can posted electronically and reach and search electronically. M
practice is to bring a portable scanner to the courthouse and scan
several hundreds of pages of dockets for later review But this
practice has been frustrated by the strict policies of different
courts. In the superior court in Mddlesex, | can use my scanner.
But in Suffolk Superior Court, upstairs, | have to wite a letter
to the judge presiding over a civil case, requesting permssion to
use my scanner. Sonetines it's granted, sonetines it's not. Sone
judges require the witten request be live pursuant to Rule 9A,
and the parties be given a chance to object. But this makes
little sense, since parties don't get to object when | go review
the file at the table at the desk upstairs. Oherwi se, | can use
t heir photocopi er, which charges between 50 cents, 40 cents, 50
cents, a dollar a page. | don't have the budget to nmake hundreds
of pages of copies at those rates. The result is | wite a worse
story. It's not that | pay noney to the Comonweal th or the court

syst em
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On one nenorabl e occasi on, having been granted witten
perm ssion to use ny scanner, | was told | couldn't break a
bi ndi ng on the bound brief, so | used a canera to photograph the
pages. Then | was told that ny letter didn't authorize use of the
canera, only to the scanner. |'d have to wite another letter to
a judge and get another response permtting nme to photograph the
pages.

In the land court, just two flights up, | can use ny scanner.
| don't know what the rule is at Suffolk Crimnal, but | think it
may be an unconditional no.

The system needs to be nade nore consistent and nore
perm ssive. Until electronic downl oading of court docunents is a
reality, the press and public should be permtted to use scanners
and caneras on case docunents, subject to reasonable tine, place,
and restrictions.

Thanks very nuch

JUDGE LAURI AT: Thank you very nuch, sir. Next, Todd Kapl an.

MR. KAPLAN:. Thank you. Good afternoon. Thank you for the
opportunity to speak before you. M nane is Todd Kaplan. 1'ma
senior attorney at G eater Boston Legal Services in the Consuner
Ri ghts Unit.

And these comments are intended to assist you in the
difficult task of bal ancing public access to court records with
concerns about how I nternet access would nake it easier to

properly use these records. | think it's -- as all of you know,
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because you work with the court system what we're trying to do is
nove sonet hing, use a basically a database court nanagenment system
and call it sonething else. W're trying to call a court record
system It is not a court record systemas all of you know It
is sonething that was designed originally to help the courts
docket docunments; nmake sure the cal endars are accurate; put sone
basic information in; and allow people to -- and it evolved, and
al l ows people to show how fast cases are noving through the
system It's basically there to assist the court in court
managenent .

Now we're trying to turn that system which we all recognize
has its flaws, because we're all human beings, and this is a
strained system It's beconm ng nore strained every day, because
of dimnished resources. W're trying to turn that into a record
system It is like fitting a square peg in a round hole. It does
not fit. Now what happens is unintended consequences.

So as you've heard several tines today from advocates and
i npacted individuals, court records are often used as a basis for
denying credit, housing, enploynment, insurance, and |'msure lots
of other things. And this is often regardl ess of the accuracy of
the records. Let nme give you one exanple. As Esnme Caranello said
earlier, I want to reiterate that in housing court summary process
cases, often adult nenmbers who are not the head of househol d, who
are not the person that will sign the | ease, who are not the

person that pay the rent, are named in summary process conpl aints.
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Wiy? Because | andlords think they have to do that.

Wl l, as you heard from New Engl and R sk Managenent, those
peopl e are now | abel ed evicted if that eviction goes through, even
t hough they had no responsibility for that apartnent. They are
now effectively -- got a mark agai nst themjust because they're
listed in the court record database. | think we can all agree
that is not fair. And it's probably sonething that can't be
resolved easily. So you are really stuck with a hard, hard
probl em about bal anci ng these different interests.

But | think | want to talk about a little bit about sone of
the work that 1've done with people who' ve been evicted or had
evictions filed against them | worked with many, nmany people who
st opped payi ng rent because of bad conditions in their apartnents,
el der is one of those people, et cetera. And we often cone to
agreenents, agreenments where that's what the court encourages to
do. And many, many times these end up with agreenents where
peopl e can stay in their hones. But there are concessions.
Sonetinmes | pay a little bit less rent, the landlord conmes in and
makes those repairs. They nove forward. Well, guess what? New
Engl and R sk Managenent now says that because we filed an
agreenent for judgnment, that they say a judgnment was entered
agai nst the tenant, even though that very well -- that agreenent
m ght very well say, "l'mgoing to pay $500, |andlord can nake

these repairs, and after six nonths we're going to nove on and

continue that |andlord-tenant relationship.” New England Ri sk
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Managenent effectively said that person was evicted, and if they
nove on to new housing, that's going to be a bad nmark agai nst
t hem

So the real question's whether access at a courthouse
fulfills the public's need, and whether you can bal ance I nternet
access with the unintended consequences and admi nistrative burden
that is necessary, or even nmakes sense. So the question is
really, should we just say people can actually go to the
court house, verify the accuracy of the information? And | just
want to say, where is the accurate information? You all know it.
When the court wants to find out what's really going on with a
case, they |l ook at the docket. They don't -- if there's a
di screpancy between what the conmputer record says and what the
docket says, of course the docket hol ds.

If there's questions about the accuracy of whether an entry
is made correctly or sonething s schedul ed properly, you | ook at
t he docket. Well, that's what we can do at the courthouse.

So I'd like you to think about whether, when you're trying to
bal ance these different interests, whether you should just say,
"You have to come to the courthouse" for those records that you
deci de shoul d be available to the public. And there may be sone
that are restricted; you know, restraining orders, et cetera. But
for those that you decide those should be avail abl e and conti nue
to be available at the courthouse is where we all know t he nost

accurate information is avail abl e.
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I want to al so suggest that if you decide that public access
is inmportant for some functions, |ike for exanple sonmeone wants to
know when their next court date is, that that m ght be a
reasonable thing to do, that you have scheduling information that
is available on the Internet, but not other information as to
out cone or even parties' nanes, as was suggested earlier.
Initials would suffice. |f sonmeone knows their docket nunber,
they can | ook up and they can determ ne what the next scheduling
information date is.

I want to just also say about what happens when this
i naccurate information gets out there. WelIl, today, after you're
deni ed enpl oynent, after you're deni ed housing, after you're
deni ed i nsurance, you mght get a notice that there is sonething
bad in your record that said that you had a bad mark. New Engl and
Ri sk Managenent sent out a report you have a bad mark. Cuess
what? |It's after the event. It's after you' re denied enpl oynent
if you get that report. So what is available today -- and a | ot
of people tal ked about putting the genie back in the bottle. The
information is out there. |It's used against you in a negative
manner. And even if you m ght successfully challenge it later --
agai n, thinking about the burden on the courts, all those people
that have to go to the courts to fix their information
repeatedly, "Conme on, | need you to fix it, because |'m being
deni ed housing, |I'm being denied enploynent, |'m being denied

i nsurance or what have you." Now we're going to be faced with a
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situation of all those people having to go to the court systemto
ask you to fix it.

So | guess ny final statenent is that | think with all these
nmeasures |'ve identified do not prevent all abuse in the court's
| arge court system Once this information's electronically
avai l able and widely distributed electronically, we will have no
ability whatsoever to ensure that this information is not abused.
Now is the tine to step back and ensure that the public in-person
access is provided to a limted subset of court records, as |'ve
mentioned, in a thoughtful manner that ensures that the abuses of
wi despread distribution are |imted.

Thank you for your tine.

JUDGE LAURI AT: Thank you very nmuch. Next, Melinda Kent.

M5. KENT: Good afternoon, nenbers of the Commttee. M/ nane
is Melinda Kent. |I'mthe manager of the Research Services
Department at the Harvard Law School Library, and president of
LLNE, the Law Librarians of New England. LLNE nmenbers work in
coll ege and university libraries, |law schools, law firms, and
trial court libraries throughout New England. 1In each of these
settings, we, as librarians, and the |awers, paralegals, faculty
students, and nenbers of the public who are our patrons, rely on
the availability of court records for their work, study, and for
access to the justice system

Public access to court proceedings and records is a

fundamental principle of our judicial system Access to court
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records is necessary for both those involved in a specific case
and for the general public. 1In previous guidelines and policy
statenents, Massachusetts courts have recogni zed that genera
public access to court docunents allows the public to | earn about
the operation of the judicial system and fosters discussion of
public matters.

General public access to court records supports fairness,
accountability, and public confidence in the judicial system
Court docket access is particularly crucial to nenbers of the
public who conme to law libraries for help navigating the justice
system Any system for providing public access to court records
shoul d be tailored to make access technologically, financially,
and physically easier for those whose access to the courts already
face significant barriers.

A system whi ch provi des open online access to docket sheets
and court docunents would allow librarians to help these
self-represented litigants, and would renpbve barriers to access
created by requiring litigants and researchers to cone to the
courts during business hours. In turn, this could alleviate the
burden on court clerks and other court staff who' d otherw se be
needed to provide onsite help.

In |Iaw school, college, and university libraries, scholars
and students all seize court records in a nunber of ways. As |aw
school s nove towards providing nore experiential education, access

to court docunents becones even nore inportant. Pr of essors use
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real court dockets and filings to provide realistic nodels for
students learning trial practice and the nuts and bolts of

| awyering. And in addition, nmany of our students participate in
legal clinics, representing real clients who woul d ot herwi se have
limted access to | egal representation.

As nore court dockets and records becone avail abl e online,
scholars are also able to use these records to enpirically study
trends in justice and court admi nistration. These studies, in
turn, may be the catalyst for increases in fairness and efficiency
in the courts.

As nore material is put online, nore is expected to be
online. W do our banking via our phones, and check out library
books in the mddle of the night. Modern research as a |awer is
to expect quick and easy access to docunents and dockets. \When
started as a librarian 15 years ago, getting court docunents
i nvol ved phone calls, letters, paid researchers, and trips to the
court. But increasingly, docket sheets and case docunents from
other jurisdictions are available online, saving the time and
effort of both users and overworked court staff.

Many states currently provide online public access to
dockets. And you' ve heard nany peopl e tal king about the access
avai |l abl e through Pacer. According to the National Center for
State Courts, over a dozen states, including our neighbor,
Connecticut, also provide online access to sone case docunents.

These systens serve as a nodel for expanded Massachusetts access.
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We ask that any new rules or systens created to provide
public and online access to Massachusetts court records, take into
account the wide range of librarians, |awers, and other nenbers
of the public, both in and outside of Massachusetts, who have a
vital interest in the work of the Massachusetts courts. Wth
carefully drawn exceptions to protect safety and privacy, the
gui ding principles for any system should be transparency and open
access. Systens permt access should include at mninmum online
docket access, and ideally should also provide access to court
docunents as wel|.

El ectronic and renote access should mrror onsite access
whenever possible. And systens for renote access should al so
support accessibility and access to justice for all users, rather
than creating separate classes of access to general court
i nformati on.

I"d like to say thank you to nenbers of the Conmttee for
your work on this very difficult issue, and for giving nme the
opportunity to express ny views and to the views of LLNE. Pl ease
also let us know if there's any way that we, as information
prof essional s, can assist your conmttee. | look forward to the
continued opportunities to provide public comments on this issue.
Thank you.

JUDGE LAURI AT: Thank you very nmuch. Gven our limted
resources, there is a collection plate at the door if anyone woul d

like to |l ose additional nmoney. WMaybe I'll swap mics. [1'Il just
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swap mcs. See if it's the mc.

kay. We'll give it a shot. W'Il keep going. Next,
Patricia Levesh, if |I've pronounced your name correctly. |
apol ogi ze.

M5. LEVESH. Good afternoon, Judge.

JUDGE LAURI AT: Afternoon.

M5. LEVESH. Menbers of the Conmttee. Sorry.

JUDGE LAURI AT: That's fine.

M5. LEVESH. M nane is Patricia Levesh. | nanage the Fam |y
Law Practice at G eater Boston Legal Services. W represent
t housands of victins of domestic violence, elder abuse, and sexual
assault in probate and fam |y court and district court and the
Bost on nuni ci pal courts.

| amjoined in this testinmony by the VictimRi ghts Law
Center, which provides civil legal services to victinms of sexual
assault, the Boston Area Rape Crisis Center; Jane Doe, Inc., the
unbrell a organi zation for domestic violence shelter and -- shelter
and ot her service providers; the Second Step, a donestic violence
service provider; Northeast Legal Aid; Northeast Justice System
and ot hers whose constituencies include victinms of donestic abuse
and sexual assaults.

I want to briefly make six points. | have -- will be filing
witten testinony that nore fully fleshes out these six points.
The first is that the Federal Violence Agai nst Wonen Act, al so

known as VAWA, prohibits Internet publication of key protected
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order -- protective order information. 18 USC, Section 2265(d)(3)
says a state shall not nake avail able publicly on the Internet,
any information regarding the registration or filing of a
protection order, a restraining order, or an injunction if such
publication would be likely to publicly reveal the identity or

| ocation of the party protected under the order. Any information
likely to reveal the identity or location of a victim

This nmeans that court dockets should not contain the nane or
address of any person who applies for a protective order from any
trial court. The prohibition of information |ikely to publicly
reveal the identity or location of the party protected could
i nclude informati on beyond the nanme and address of those persons.
For exanple, revealing a defendant's nanme can flag a victimwho is
married to or otherw se associated with that defendant. Anyone
famliar with the defendant can easily determ ne the nanme of the
petitioner.

This prohibition could be extended to domestic relations
cases, because they're cross-referenced with any prior or existing
orders of protection, and are often consolidated with other
matters concerning the sane parties and fam|lies.

Online availability of donestic relations natters therefore,
is not just likely to publicly reveal identifying and | ocation
information of victins, it is alnpst guaranteed to do so. As
such, to make these files, as well as abuse prevention files

avai l abl e online, would violate the protective provisions of VAWA




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

Secondly, if victins and survivors know that their
information will be publicly available online, they would be |ess
likely to approach the courts for the protection that they so
desperately need. People caught in dangerous and abusive
situations or have been sexually assaulted, already find it
difficult to approach the courts for protection for a variety of
reasons, such as shane, stigma, or fear of retribution by the
abuser. Listing the nanes of victinms and defendants on the
Internet will further inhibit victins fromreporting abuse or
seeking help to escape the viol ence.

Third, the privacy and safety interest of donestic violence
and sexual assault victinms, survivors, and their children, are
j eopardi zed by public access to restraining order and donestic
rel ati ons cases. As Attorney Godson nentioned previously, abuse
prevention and donmestic relations case files contain very
sensitive and intimate informati on that should not be made public
to protect the privacy and safety interest of the litigants and
their children and other famly nenbers. The files can contain
sworn statements outlining potentially enbarrassing, intimate
i nformation, pleadings with allegations of parental deficits,
mental illness, substance abuse, child abuse, and Departnent of
Children and Famlies invol venent.

Orders are frequently entered requiring psychol ogi ca
eval uations, drug and al cohol screening, batterers treatnent, and

ot her renedi es that obviously reveal negative fam |y dynam cs.
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Care and custody of children is a central issue in these
matters. And courts try to take pains to prevent children from
bei ng harned by the proceedings. But none of these docunents
shoul d be publicly avail abl e online.

In addition, batterers and stal kers are adept at using
technol ogy to further their ains of maintaining control and
finding their victins by applying a variety of tel ephone,
surveillance, and computer technol ogies to harass, terrify,
intimdate, coerce, and nonitor former and current intimte
partners. Exanples include sending nultiple e-mails or text
nmessages a day, nonitoring conputer activity with spyware,
tracking the location of a victims car wwth GPS, watching the
vi cti mthrough hidden caneras, intercepting phone calls and
nmessages, and inpersonating the victim

Permitting unfettered access to court records online in
donestic relations and protective order cases, gives these
perpetrators nore amunition for their technol ogy arsenal.

Fourth, public access to restraining orders in donestic
rel ati ons cases, could be to discrimnation against victins of
donesti ¢ abuse and sexual assault. As you heard earlier,
| andl ords often use the information they find in district court
and housing court records to discrimnate against tenants. Sone
people still have negative assunptions about the dynam cs of
famly violence, or blanme the victinmns.

Enpl oyers may believe that hiring a victimor a survivor
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poses a threat to the workplace, or that the enployee's famly

drama will lead to unsatisfactory work perfornmance, or excessive
absence. Landlords may believe that the abuser will cause trouble
at the property, and that the victimhas a financial -- has no
financial stability and will be an unreliable rent payer.

Maki ng even nore information that is private available online
woul d gi ve enpl oyers, property owners, and others, an increased
ability to discrimnate against victinms of abuse and sexual
assaults, thereby nmaking it nmore difficult for themto get
enpl oyment and housing that they need to escape the viol ence.

Fifth, incapacitated individuals my be preyed upon if files
are made available online. Probate and famly court hears cases
i nvol ving i ncapacitated persons and m nors in guardianshi ps,
Rogers cases, and conservatorships. District courts handle civil
commi t ment proceedings. The very nature of these cases flags the
exi stence of nental illness, substance abuse, denentia, cognitive
i ncapacity, and parental unfitness, as well as financial
information. The subject of these matters are typically very
vul nerabl e and in need of protective oversight, naking them easy
prey for unscrupul ous scamrers and crim nals.

Finally, Internet access to donestic relations and abuse
prevention cases woul d increase the use of case-rel ated
i nformation for purposes unrelated to the litigation or to public
oversight of the judicial process. One is identity theft. Public

di scl osure of court records online will facilitate identity theft
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by providing easy access to personal identifying information to
unscrupul ous persons. The other is abuses by data brokers.
Technol ogy has enabl ed data brokers to amass vast amounts of
information to aggregate and use for commercial purposes. They
conpile and sell information gathered fromnultiple sources,

i ncluding court records. Once the victinms information is
remotely lifted froma court record, there is no way to contro
the use of that information, or the dissem nation of it further.
There's no way to correct it, and no way to expunge it. Providing
this information to data brokers does not in any way further the
court oversight public policy reasons for access to court files.

For these reasons and the reasons nore fully stated in ny
witten testinony, GBLS and its cosigners respectfully request
that no case file information fromthe probate and famly court or
fromany protective order or civil commtnent proceeding in
district court and Boston rmnunicipal courts be made publicly
avai | abl e onli ne.

| thank you for your tine.

JUDGE LAURI AT: Thank you very nuch. Next, Bharan
Padmanabhan. She's not checked in? GCkay. Jeffrey Pyle. Thank
you very much

MR. PYLE: Good afternoon. M nane is Jeff Pyle. I|I'ma
partner at the law firmof Prince, Lobel, Tye, here in Boston.
And |I'm here on behal f of a group of news nedia and public

i nterest organi zations that have a profound interest in the
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matters that are before you. They are the New Engl and Newspaper
and Press Association, the New Engl and First Amendnent Coalition
Court house News Services, and Bl oonberg BNA.

On May 1%, our office sent a letter to this comittee, asking
it to take steps to restore civil superior court docket
information to the public, and to overturn what had been a -- what
| understand to be an unintentional restriction of that civil
docket information to attorneys only. And we're gratified to hear
that there are plans to make those civil dockets once again
avai lable to the public. But at present, only M ddl esex and
Barnstabl e Counties currently have access to civil superior court
docket information, whereas the counties of Essex, Nantucket,
Dukes, Bristol, Hanpshire, Franklin, Berkshire, and Wrcester are
all on MassCourts.org, but you need to be an attorney to see those
cases. And we'd be interested to know if there's a tinmetable for
flipping the switch to allow those to be accessible w thout an
attorney | og-in.

As we explained in our May 1% letter, public access to court
records is not just a good public benefit in the here and now, it
is a part of this commonwealth's proud | egal heritage. The Body
of Liberties of 1641 provided that every inhabitant of the county
shall have free liberties to search and review any rolls and
regi sters or records of any court; 1641.

Docket sheets, in particular, which our letter was about,

permt the public to actually assert the essential oversight
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function that people have spoken to about today about why we have

public access. And just as Aiver Wendell Holnmes identified that

oversight restriction in a case going -- that oversight purpose in
a case going back to 1884.

More recently in the Pellegrino case out of the Second
Circuit, the court held that docket sheets nust be public under
the First Amendnent because they endow the public and the press
with the ability to exercise the access rights that are such an
i mportant part of our legal heritage. And you've heard from
journalists today about the inportance of access to court records.

We understand the Comrittee's going to continue its work to
| ook at these rules. And as nmany ot her speakers have done, |I'd
like to offer what our coalition considers to be the inportant
gui di ng principl es.

First, as has been said by other speakers, dockets and court
docunents should be every bit as public online as they are on
paper. It is certainly true that putting information online nmakes
it nore conveniently available to the public. That serves the
| ongst andi ng principle of publicity and oversight that | just
mentioned. It may also be true that putting stuff online nakes it
nore conveni ent and neans | ess practical obscurity for those
docunents, maki ng public dissem nation of that information nore
likely. But that is exactly what our |egal systemi ntends.

The Suprene Court in 1975 pointed out that, "The freedom of

the press to publish informati on and public records is of critical
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i nportance to our type of governnment, in which the citizenry is
the final judge of the proper conduct of public business.” That's
t he Cox v. Cohn Broadcasting case.

And the | aw has been pretty clear for a long tine that
strictly speaking there is no privacy interest in court records
and information that are publicly available in a courthouse.
There is no such privacy interest.

There are legitimate privacy interests that conme up in court
proceedings all the tinme. And we have a well-devel oped body of
case lawto deal with that. It's an inpoundnent, and the
Massachusetts Uni form Rul es of | npoundnent Procedure. It may be
that putting court docunents online mght result in attorneys
bei ng nore keen to the privacy interests of their clients and
perhaps nore likely to nove to inpound court docunents. But it is
-- what the Rules of Inmpoundnment Procedure say that the courts
have to take inpoundnent matters on a case by case basis,
considering the public's right of access to the particul ar
i nformati on being sought to be inpounded, and bal anci ng t hat
agai nst the privacy interests invol ved.

So what this Cormittee, we respectfully suggest shoul d not
do, is go through different types of docunents to be filed in
court, and which are routinely found in court, and say, "Vell,
those may be public in the courthouse, but they should not be
public online." There is already a well-devel oped body of case

| aw on i nmpoundnent. And it ought to be -- and i npoundnent ought
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to be the solution to the privacy issue, to the extent that there
i S one.

W' ve al so heard fol ks tal king about inaccurate docket sheets
as a reason to wi thhold docket sheets fromthe public. That, |
respectfully suggest, is an argunent for nore accurate docket
sheets, not an accurate for restricting access to the public.

Certainly also the issue of personally identifying
information and identity theft has been raised before you. The
answer to that question rests in the court's interimguidelines
about personally identifiable information, which put the onus
squarely on attorneys to redact such information before it gets
filed.

On all of these questions, the Commttee, we respectfully
suggest, ought to rely on attorneys to do their jobs, keep matters
out of the public record, if they can satisfy the good coll ege
standard for inpoundnment, and redact personally identifiable
information; not to take whol esal e neasures to restrict access to
docunents which nmay or may not have such information in them

The second principle, very briefly, we'd |ike to suggest is
that there should be no differing types of access between
different classes of people. Access to docunents, whether they
are put up in full text online, or in dockets, should be equally
avai l abl e to attorneys and non-attorneys, including journalists,
pro se |itigants, and the general public. And we're pleased to

see that MassCourts.org appears to be noving in that direction.
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But the court should al so take the sane approach when it gets
to the point of putting full text court docunments online. That,
of course, is what the Suprenme Judicial Court itself saidinits
2003 policy statenment about online records, where it said
attorneys, litigants, and the nedia should have no greater access
than the general public has to information about cases in which
they're not directly involved. That is the Suprenme Judicial
Court's current statenment on the issue.

Finally, and I'll wap up with this, is, docunents shoul d be
avai l abl e free of charge, if possible. Court docunents, as has
been said before, are public docunents. And the court should not
be creating any barriers to access, if they can be avoided. |If
any fees are charged for access, they should be reasonable, and
shoul d be applied equally anong all different people seeking
access to those court docunents.

So on behal f of NENPA, NEFAC, the Courthouse News, and
Bl oonberg BNA, 1'd Iike to thank you again for the opportunity to
make these remarks today, and to suggest we'd be happy to help the
Commttee in the future in any way we can. Thank you.

JUDGE LAURI AT: Thank you very nuch. Pauline Quirion
Again, if I've pronounced you correctly, | -- thank you very nuch.

M5. QURION:. Hello. M nane is Pauline Quirion. |'mfrom
Greater Boston Legal Services fromthe CORI and Re-Entry Project.
|"malso a long-tinme Legal Services attorney. 1've been a | awer

for over 30 years.
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First 1'd like to respond to Attorney Pyle's coment that
i mpoundnent woul d be the solution to the problem of access. It's
important for the Conmttee to recogni ze that providing Internet
access to dockets, particularly in crimnal cases, really would be
unfair to the poor. You know, the right to counsel in a crimnal
case doesn't extend to litigating, for exanple, privacy issues, or
even the coll ateral consequences of a crimnal record.

Simlarly, in civil cases, nowadays peopl e appear pro se.
There's been an explosion in pro se |itigants over the past few
decades. Those litigants are not going to be aware of their --
that there's any possibility that their cases would be online,
particularly past litigants. They had no idea. Mself, as an
attorney, for all the people |I've represented over the years, |
never had a notion that the information m ght becone public on the
| nt er net .

In a nutshell, it's really unfair to poor people to put the
i nformation online, because in ternms of the floodgates it may open
up and the bad things that'll happen, the disparate inpact wll be
on t he poor.

And in terns of Legal Services attorneys, there aren't enough
of us to represent all the poor people in the state. So if you
have el ectronic access, Legal Services will basically be the
dust pan that follows the electronic access elephant. And we're
just not going to be able to handle all of the particular

pr obl ens.
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Internet access also would really cause a | ot of damage to
peopl e who are trying to seal their crimnal records. W recently
had a whol e overhaul of the crimnal record sealing system And
if there's court access on the Internet, and a record ends up in a
dat abase of one of these data m ning conpanies, or, for exanple,
there's just sone malicious person out there, once on the
Internet, you can't take it back. And the Internet operates 24
hours a day. W all know that cyberbullying, malicious tweets,
identity theft, harassnent, and the commercial sale and
expl oitati on of personal information happens every day on the
Internet. |It's a routine occurrence. And you really can't unring
the bell once the information is rel eased.

So a lot of the people |I represent every day -- GBLS sees
about 800 people a year -- nost people cone to our office because
they can't get a job because of their crimnal record. And the
only way for themto get enploynent is to seal that record. And
then once the record' s sealed, they can get a job. Then they
don't have to be on public assistance. It's not so expensive for
the State. But if you start putting records online, basically
you're going to get rid of that remedy. And again, you' re going
to have | arge scal e unenpl oynent.

I won't bel abor the point about the background checki ng
conpani es, because ot her people have testified about that. | do
want to touch upon the issue of errors in court records. You

know, our sealing practice, we routinely go and | ook at docket
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sheets. And by the way, if there was el ectronic access, that
woul d nake ny life, personally, a lot easier. | wouldn't have to
go to Roxbury or Dorchester. But as an officer of the court, and
sonmeone who cares about justice, you have to | ook at who's
involved in the justice system There's the Comonweal th. There
are defendants. There are witnesses. There are other people
involved in the system And too nmuch is lost by virtue of the
conveni ence that would enure to ne because |I'd be able to just go
on the Internet. | prefer to keep schlepping to Dorchester and
Roxbury, whatever court | mght need to go to, and actually get

t hose dockets the ol d fashi oned way.

And if you have an i Phone |I have an app. |It's called
TurboScan. It takes nme about two seconds. You know, | haven't
found it to be onerous. And | don't spend a dine getting ny
copi es of the docket sheets in particular.

One final thing I would nmention, picking up on the comments
of Fran Fajana from Mass. Law Reform you know, there is the CII S
systemout there that's available if sonmebody wants to get access
to crimnal records. So that's available in addition to the
person going to review files at the courthouse. So there's no
need to reinvent the wheel and create a systemthat it's beyond
access to the records just so that newspaper conpani es and ot her
peopl e who want to rmake nmoney on the particular records have
easi er access.

And ny final comrent would be if the Conmttee were
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consi dering expanding itself -- though it seens that 22 people,
that seens plenty enough nmenbers to come up with a policy on these
issues -- | would al so suggest that you get input fromthe Legal
Services comunity.

JUDGE LAURI AT: Thank you very nmuch. Matthew -- that's the
signal. It's six o' clock. Tinme for everybody to go. Goodbye.

kay, there we are. Those few who remain will go forward.
Mat t hew Segal , sir, if you' d cone forward.

MR. SEGAL: Thank you, Your Honor, and nenbers of the
Commttee. | set that up to nake sure everyone woul d be awake for
t his.

I want to thank you for the opportunity to speak. G ven the
great points that have been made before this point in the session,
| just want to nention three things, three principles, really,
that in the view of the ACLU of Massachusetts, where |I'm| egal
director, can guide this Conmttee's work goi ng forward.

The first principle is that courts and court records should
be as open as possible to as nany people as possible. And you' ve
heard today about the equality principles underlying that ideal,
and the First Amendnment principles underlying that ideal. O
course there should not be undue distinctions between who can --

t he peopl e who can access records. But also, it's inportant to be
sensitive to the fact that the First Amendnent, Article 16 of the
Massachusetts Declaration of Rights, and the Comrmon Law, all

guarantee access to records. And that guarantee should guide this
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Conmittee's work.

The second point is that openness should be the default; not
just in the Commttee's thinking about this issue, but in the
mechani cs of how access works. So some of the very good ideas
that you have heard today about the situations in which access
material is sensitive, material mght need to be limted in who
should see it, they all derive fromsystens in which it is the
responsibility of |awers and judges at the front end to designate
sonething that is needing to be inmpounded or redacted, and not at
t he back end with whol esal e i npoundnent of entire records or
entire cases. This is really the virtue of the idea that has been
suggested to you again and again today of the Pacer rule. That
principle is in play there.

And the third point that I want to nake has less to do with
the fight that's -- sonme of the debates that you' ve heard today,
but really the opportunity that this entire process represents.
This is an enornous opportunity for the State. And just listening
to the testinony here today, or the comments you' ve heard, | nean
we've heard from | awers, we've heard fromjournalists, we've
heard fromlibrarians, we' ve heard from people who represent the
poor. There are also social scientists, academ cs, all Kkinds of
peopl e who are | ucky enough to be here and who we're | ucky enough
to have access to in Massachusetts. And so many of them have been
stym ed by the restrictions on access.

So, you know, we could be the commonwealth or the state in
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whi ch we do marvel ous things with the data in our court systens.
But instead, |ast week we were the state in which there was a
heari ng on mandatory m ninmuns. And the only people who could
bring data to bear on that hearing were the chief justice and the
district attorneys, because everyone else is effectively shut out.

And we are also the state in which we had this enornous drug
| ab scandal which ny office was involved in litigating, the Annie
Dookhan scandal. And instead of the state that is on the front
lines of data, we are the state in which years after Dookhan's
m sconduct was di scl osed, we don't even have a list yet of the
cases on whi ch she worked.

So | just want to end there to say that this is an enornous
opportunity. Everyone at the ACLU of Massachusetts is grateful
for the work that's being done, and is happy to help in any way we
can. Thank you.

JUDGE LAURI AT: Thank you. Thank you very much. Denise
Squillante. It did it again.

M5. SQUI LLANTE: Good afternoon. My nane's Denise
Squillante. | know many of you. But for those of you who don't
know ne, |'m past president of the Massachusetts Bar Associ ation,
past president of the New Engl and Bar Association, Fall River Bar
Associ ation, and past nenber of the ABA House of Del egates, past
board nenber of the National Conference of Bar Presidents. I|I'ma
board nmenber of the Bristol County Bar Association, and still on

t he board of New Engl and Bar, and nenber of the Court Managenent
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Advi sory Board. |'mpast chair of Fam |y Law, and a board nenber
of the Inner Courts.

The only reason -- and those of you who know ne, the only
reason that | would tell you what ny past credentials are, is to
| et you know that |'ve been around quite a bit. But |I'mhere
today in ny individual capacity, and | appreciate the opportunity
to speak to you, and to answer any questions that you have.

|'ve been practicing famly law for 32 years this year. This

year, wal king into the courthouse in the nei ghborhood on just

about a daily basis, sonetines juggling two, three cases, |'ve
seen enornmous changes in the | aw throughout my career. Internet
access to probate court records -- and | really want to speak

about probate court, because that's really where ny expertise is
-- is of particular interest to ne.

Years ago | was on a conmittee on this issue for the probate
court under the | eadership of then Judge Chouteau Merrill. | have
prof ound concerns about the bal ance between Internet access and
privacy, and frankly, the risk of harm Mre inportantly, | have
serious concerns about the potential inpact of what |'m hearing
about open files having on children, in particular in the probate
court. Not only children, but incapacitated individuals, wards,
victins of domestic violence, or the defendants in victim-- in
donmesti c viol ence cases.

The Internet is a wonderful, and a very, very necessary tool.

|"m sure everyone in this roomright now would agree with that.
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However, |'ve watched over the decades how the Internet, as useful
as it is, has weaked havoc in famlies. | can't describe to you
how many cases in the course of a week involve what's posted on
soci al nmedi a, who's done what on social nedia, who' s posted what
fromthe Internet access. And the list could go on and on.

And it started out kind of as a vanilla thing. Wen PC
conputers cane into households, the gripe in famly | aw cases was,
"My spouse is up all night playing ganmes.”" And then it went to
nmeeting all kinds of folks on the Internet. And then it goes on
to searches. And now we have tons of stories on the news about
hacking into records, getting private information. And the |ist
goes on and on.

While I recognize fully that the court system has to nove
into the 215" Century, and that the public litigants and sone bar
menbers may be | ooking for the ease of Internet access, | suggest
to you that there are sonme very serious considerations for the
probate court. And | don't profess that | know all the answers
about the bal anci ng.

Many years ago it was nentioned to ne -- and this has got to
be at | east 15 years ago -- that a friend of a mnor child, both
two m nor children, asked his friend, who happened to be the son
of a judge, how to access his parents' divorce file on the
Internet. He wanted to read what was going on in his own parents
divorce. Famly |aw cases have significant sensitive famly

i ssues. And | would suggest to you that those issues far outweigh
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any public interest that any nmedi a source woul d seek; disclosure
of health factors, for exanple, in pleadings to support a position
under 208, 34. For exanple, to show how a sexually transmtted

di sease was passed from one spouse to another. |Is there really a
public right to know that? As a |awer, you have to do all of
your pleadings to support your case before the court. It would be
i npossi ble to have redacted and i npounded pl eadi ngs on all of

t hose circunst ances.

O how about notion for random drug screeni ng? Enployers,
people that -- the deans at schools are al ways searching
i ndividual's names. So | would respectfully suggest that having
t hose kinds of things up on the Internet could not only chil
enpl oynment, cause a | ack of enploynent, or could cause sone ot her
serious harmto an individual.

Motions for supervised parenting tine usually are acconpani ed
by affidavits, and sone very serious allegations. Affidavits and
their contents are replete within the probate court. Victins of
donestic violence carry shane. And this could very well be
exacerbated by having their information out in the public.

Regar dl ess of inpoundnment under the orders relative to
restraining orders, if there is a conpanion case |ike a divorce or
a separate support action, there frankly would al so be ot her
pl eadings in that file.

O how about a neritless restraining order, or informtion

about false allegations contained in a file? ldentity theft,
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children in particular. Inpacted children. Wat about when their
friends read their friends' divorce file? Could it then result in
bul l yi ng? Much of unintended results from ease of access could be
i rreparable.

In discussions with bar | eaders fromall over the country
over the years on this issue, the conclusion is once it goes up,
you can't take it back. The courts continue to strain froma |ack
of financial resources and nmanpower, although we're noving forward
in a renaissance in the court and the conmonweal th on many fronts.
But this adds a whole potentially new di mension.

For the interest of famlies whose |lives are disclosed in
probate court, my request is that there be a very careful and very
exhaustive determ nati on of what should and shouldn't be on the
Internet, and al so having adequate staffing in the courthouse that
could deal with sone of these issues; how we handl e information
when there are significant risks; how do we protect famly
privacy; howis the court going to ensure that records are not cut
and pasted and put up on YouTube or on Facebook; w Il judges,
especially in the probate court, get profiled and put them nore at
risk?

And this is very different, |I would suggest, that when you
say, okay, federal court, they're all up on the Internet. Well,
quite frankly, there you m ght be dealing with i ssues where the
remedy is nmoney. Here we're tal king about serious harmns.

So in thinking about this -- and I want to suggest to you
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t hat when the founders of the First Anendnent -- and we had our
Public Records Statute which is archaic -- was ever passed, the
I nternet was never a fignent of anybody's inmagination. And |
woul d suggest that two things really need to be vetted as this
Comm ttee noves forward. One is, what is a public record?
think that needs to be determ ned in each particular court
depart nment.

Two, if we're noving forward towards records on the Internet,
then I would respectfully suggest that the inpoundnent rules are
really going to need to be | ooked at.

If, as |I've heard sonebody suggest, that the |lawers need to
be the gat ekeepers, then |I would suggest that the very stringent
Rul es on I nmpoundnment woul d need to be reviewed and changed.

And third, | would suggest that as you're noving forward,
that you really consider nmenbers of the bar who practice in the
different court departnments joining your Conmttee, or being part
of a subcommttee. Thank you.

JUDGE LAURI AT: Thank you very nmuch. Horace Smth, who I
t hi nk we bunped over. | apologize. Small. I'msorry. | didn't
have ny gl asses on. | apol ogi ze.

MR. SMALL: M. Chairman, | certainly understand what it's
i ke not to have your glasses on. So apol ogy accept ed.

Menbers of the Conmittee, good evening. M/ nane is Horace
Small. And | amthe executive director of an organization called

the Union of Mnority Nei ghborhoods. W' re based in the Jamaica
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Pl ai n section of Boston.

What makes it significant for ne to be here today was that it
was ny organi zation that for seven years led the fight for
crimnal justice reformin Massachusetts through the Mass.

Reliance to Reform CORI, getting |legislation through. It took

seven years for a lot of reasons. It took seven years because of
m sinformati on and bad ideas; m sinformation such as -- what's a
good one? Well, if we give people second chances, they will go
i nt o nei ghborhoods and terrorize people. Wll, | nean, there's

not too many bl ack guys from Mattapan are going to go to
Wl | esl ey, you know, to conmit crime. That didn't happen.

The other line that was told was that if we take people with
crimnal records, they'll go into conpanies if they're violent,
and kill people and hurt people. WIlIl, that didn't happen either.

So, you know, we also were told that if people with crimna
records, if we reformcrimmnal justice reform you know, prison
guards, Union mght have to lay off people. WeIlI, all that didn't
happen either.

What's clear for all of us is that -- and | speak today on
behal f of the hundreds of thousands of people who were inpacted
and were affected by crimnal justice by CORI reform-- by CORI
very sinply is that this is an absolutely bad idea. The reason
why we fought for CORl reformwas because peopl e wanted second
chances. They'd made mistakes in their lives. They wanted second

chances. They wanted to go forward. They wanted to get educat ed.
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They wanted to raise their famly. They wanted to be productive.
They wanted to pay taxes. That's why we fought for crimnal
justice reform

And this, putting this online -- one of the things we

absolutely do know is that when you put these things online, you

can't take those things back. | renmenber an e-nmail | sent to Tom
Meni no, which I wish I hadn't of sent. You know, | didn't mean to
send it. But it got -- it went out anyway, and | couldn't take it

back. So, and that's the dilema with putting things online.

So we learned early on that CORI reformwas not just a -- it
wasn't a racial issue, because, you know, there's three mllion
people with CORIs, and that's an awful | ot of white fol ks who had
crimnal records. So it wasn't racial, but it damm sure was a
cl ass issue.

And this too, again, is a class issue as well. For those of
us who care deeply, who want to continue with their lives, who
want to work to rmake their conmunities better, who want to be
contributing factors in their community, this is absolutely,
absolutely a very, very bad idea.

And as ny sister who spoke before nme said that |ots of people
coul d get access to records; children could get access to records;
famlies could get access to records. This is a -- it would be
debilitating and destroy the lives of individuals.

We ask you on behal f of hundreds of thousands of people who

are affected by CORI re -- by CORI in the commonweal t h of
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Massachusetts, to really, really think about this, and to -- in
t he words of Nancy Reagan -- just say no. This is a really bad
i dea for them because this would defeat everything that folks
fought for for seven years.

And on that note, thank you. And it's Small, not Smth.

JUDGE LAURI AT: Thank you very nmuch. Thank you. Try on ny
gl asses again. G acemarie Tonaselli

M5. GRACEMARI E TOVASELLI: Should I wait?

JUDGE LAURI AT: Just pick it up. Just pick it up. Pick it
up. There we go.

M5. GRACEMARI E TOVASELLI: See? | solved the problem M
sister and | -- she's the next person on. Wuld it be all right
if we're both here together so that we can save tinme?

JUDGE LAURI AT: Sure.

M5. GRACEMARI E TOVASELLI: Do you want to call her
up or ...?

JUDGE LAURI AT: Joyce Tonasel | i

M5. GRACEMARI E TOVASELLI: Thank you.

JUDGE LAURI AT:  Uh- huh.

M5. GRACEMARI E TOVASELLI: |'m honored to have an opportunity
to be here today. |'ve seen your names many tinmes. No one wants
to be a pro se |litigant. And it's not easy being a pro se
litigant. And it's not easy being in the court system even when
you have an attorney. The hours are incredible. And you don't go

there unl ess you | ook for justice. And you conme to the court
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systemfor that. And nmy sister and I, since 1995, 20 years, we
have been seeking justice. And the nore we sought justice in
every court, all we had to do was have the other side, which was
the Town of Salisbury, and their attorneys, Kopel man and Pai ge,
and Coppol a and Coppola -- all they had to do was lie to every
judge. And because they were so powerful, because nunicipalities
are considered credi ble, and naturally Kopel man and Paige is

considered credi ble. So what does that make us? That we're not

credi bl e?
However, |'mgrateful that we had the EPA and the State
support us, and get docunentation. M sister, | have to commend

her. She spent nonths going through EPA and State docunments. The
Town of Salisbury actually told the court that an 18 mllion
dol | ar sewer project that was a hundred percent grant funded, they
said it was 80 mllion, under oath, and said they got 90 percent
in grant funds, which is 72 mllion. Thank God |I had the EPA who
said, "What are they kidding; do they know how nuch 80 mllion
dollars was in the '80s?" And we |lost at the Appellate Tax Board.
But we were the ones telling the truth.

So we went to the Appeals Court. Again the lies continued.
And the nore they won, the nore we lost. W went to the Suprene
Judicial Court, federal court. Wen we spoke at the neetings they
call ed us out of the neetings and they put it on the Internet,
"Two Sisters Escorted.” W weren't escorted because we were

troubl esonre. We were trying to get answers.
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So what happens now is the nore we | ost and the nore they
won, the nore credi ble they becanme in every court, even in the
Federal Bankruptcy Court, Federal Court, First GCrcuit Court of
Appeals. W went as far as the United States Suprene Court.

| don't know how nmany attorneys have witten a petition for
wit of certiorari. But nmy sister wote two of them And she's
not an attorney, and neither aml. No one does this if you're not
| ooki ng for justice.

So the reason I'"'msaying this is it's true you can pick up
the Internet and you can | ook at the findings of fact and report.
The facts were not facts at all. | |ooked at Judge Piper's
decision. He used the wong dates. He used the wong anounts.
He used everything that the Town of Salisbury gave. He didn't use
not one document fromthe EPA, even after we asked for notion for
reconsi deration to please include the truth, so Your Honor, you
can nake a deci sion

| don't want to be in court. W had a beautiful Italian
restaurant. As Kevin Cullen said fromthe Boston G obe, one day
ny sister said, "I don't want to be witing nmotions. | really
want to be serving linguini." And you know, it's true, all we
wanted was our little Italian restaurant that the Town of
Sal i sbury took away fromus. And now we've | ost our home, our
forecl osure, and then the Land Court, and actually one of your
courts now too, we're going to the Appeals Court.

We have to find justice sonewhere. So please, when you put
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information online for people to access, let's nmake sure it's the
truth. It's the truth that we need out there, not the findings of
fact that sonebody wrote in that's not the truth

And there's another thing that's very inportant. You know,
credible is a very scary word. There are many very powerfu
people in this world who are credible, but they' re not truthful.
And we did say that to the court.

| know soneday | will get court -- | will get justice from
one of these courts. | really believe that we will. And I'm
| ooking to you all to please |ook for the truth. Procedure is
great. But why is it that we had 30 days to do sonething that it
took a judge alnost three years to make a decision, while we're
accruing 16 percent interest? Wy was ny wong bill that went
into the Land Court, that was under $50,000, and that was the
wong bill -- why is it over a quarter of a mllion dollars today?
Way, while |'ve been waiting for the truth?

So please. You're very powerful people. You can do a |ot of
good, and you can do a lot of harm Please be careful and think
about the people who are comng to you as pro se |itigants.
They're not comng to you because they're troubl esonme. They're
comng to you for help. So please renenber that. Thank you

JUDGE LAURI AT: Thank you

M5. JOYCE TOVASELLI: Hello. |'mJoyce Tonmselli, as
Gracenarie just said. | want to thank you for this opportunity.

| advocate for transparency in governnent. And | have been
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seeking justice for very many years through the court system

There are sone issues |'d like to bring forward. One thing
is copies at a dollar a page is excessive, and is prohibitive if
you're copying a case file. Many of us just cannot afford this
cost.

Anot her thing, please have the courts record all hearings,

i ncl udi ng sidebar, and have a CD available at a nomnal fee. W
experience is the first judge made a decision at sidebar, but |
didn't know this. He nmade a deci sion regardi ng an assessnent
date, making nme and nmy sister liable for an assessnent. This
deci sion was wong, and it was based on the Town of Salisbury's
fraudul ent msrep -- fraudul ent representation.

This has cost us 15 to 20 years of litigation. And | have
never been able to correct this error. You see, because once a
finding is made, it becones a fact. Even though it was based on
fraudul ent information, because -- because this decision, what
t hey spoke about, wasn't recorded, | have no access to the
di scussion that went on at sidebar. And this should be a public
record of the entire court proceeding.

Pl ease allow parties to videotape all hearings, including
sidebar. The transcript to create a public hearing -- a public
record of the hearing, the cost is prohibitive for nmany of us.
Exanple, it was $7,000 for a two-week trial in the year 2000.

could not afford this charge, and never received the transcript.

If I would ve had a hearing recorded, | would have had access to a
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CD. And all I wanted to hear was the truth of what was spoken
This system of transcribing, only transcribing a court
proceeding is archayiv [phonetic] and -- is archaic. Thank you.
And what happens is, we have no access to what was truly said at a
hearing. Not all transcribers do accurate work. And many of them
use dashes to replace the words that were spoken. So even though
you do an errata sheet, you never really have a true record of
what transpired.
Anot her thing, pro se litigants need access to dockets and
dockets online -- docunments online. Exanple, | didn't know the

Appel | ate Tax Board made a docketing error by not docketing a

hearing. Being pro se, | had no access to the dockets online. So
on our appeal, | referenced this hearing in nmy brief. The
Sal i sbury Town Council, who attended the hearing wote in the

Town's red brief that we were not being truthful, because the
hearing was not |isted on the docket. | was so upset to receive
this fromthe Town, | contacted the Appellate Tax Board, and they
qui ckly corrected the docket and provided it to me with the
corrected docket information, so | could submt it with ny reply
brief to the Appeals Court.

So the inportance of having litigants access to docket

sheets, | would have known that there was an error. | under st and
it was -- it was -- | believe it was a true error on the court's
side. But because they made this error, and I didn't know, | was

witten that | was lying to the court, and I wasn't.
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Pl ease allow pro se |litigants to file notions, et cetera, by
fax or e-mail in every court. And lastly, but very inportant,
because of ny experience, my very difficult experiences, please,

j udges, please do not nake decisions, witten decisions, such as a
matter of law, the case is denied, the case is allowed. Every
deci sion should have a reason, and it should have the applicable
|aw or the statute, a witten reason that becomes a public record,
so that people have an opportunity to appeal it if the decision is
in error. Wen you have a decision saying a matter of |aw, |

spent years going, "Wat [aw? What does this nean?" | never was
able to find out the law. It's just -- it's just horrible to have
a decision rendered in that way.

I'd al so have appeal rights witten in the decision. So this
woul d give a party enough information to seek review and a renedy.
| thank you so very, very nuch for your tinme. Thank you
JUDGE LAURI AT: Thank you both very much. Norma Wassel .

Qops, | did it again. Speed things up a little bit.

M5. WASSEL: Thank you so nuch

JUDGE LAURI AT: Ckay.

M5. WASSEL: M nane is Norma Wassel. And I'ma licensed
social worker. And | also am founder and current Chair of the
Steering Commttee of the Massachusetts Bail Fund. And | want to
talk specifically around the issue of data that needs to be
avai l abl e for a group such as ourselves who are working on public

advocacy, and actually inpact State public policy.
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I want to give you a couple of exanples of how the |ack of
data, access to data, the lack of standardization inpacts not only
groups |ike ourselves, but people who are actually working on
behal f of the State. Even legislators can't get this information.

So why did we found a Bail Fund? Social workers, defense
attorneys, community advocates, were working and seeing clients
being held on | ow bail across the state; fifty dollars, five
hundred dollars. W founded a bail fund where we post bail for
peopl e on bail under five hundred dollars. This is happening
t hroughout the comonwealth, and it's still continuing. W get
nore referrals than we can handle. W post bail. W operate a
revolving bail fund. And al so, because we were seeing systemc
probl ens t hroughout the pretrial bail, we also | ooked at doing
advocacy work. And sonme of this has resulted in actually filing
of a bill that people may know about, Representative Sanni candro
and Senator Donnelly, who have filed a bill on the act for
pretrial process to |ook at bail reformthat other states have
i mpl enented, including doing anay with a cash bail so that the
anount of noney you have doesn't inpact the justice that you get
in this commonweal th.

| specifically want to tal k about our advocating for access
to court information for the public having open records,
particularly in the pretrial bail process, and using this as an
exanpl e of other groups throughout the state who are working on

publ i ¢ advocacy areas, whether it be environnental, whether it be
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a relationship to housing, of needing this information to inform
us, and in turn help educate our |egislators and people in public
policy roles. They often |ook to us, organizations, for this

i nformati on.

So we were seeing people being held. Currently our average
bail for 2013, 2014 is $364. So we have residents throughout the
state of Massachusetts are being held on very low bail that you
and | could afford, and have significant collateral consequences.
They | ose their kids, their housing. Perhaps they' re in nental
heal th substance abuse treatnent and | ose that as a matter of
getting into, you know, jail, even for a couple of days.

The other thing I wanted you to be aware of is the | ack of
data al so keeps system c barriers still existing. So for exanple,
we physically have to bail sonmeone out, go to the jail in the
evening. There's no systemc way that you can go to court, unless
your client is in court that day, and post the bail. So we would
like to even have you within your review of |ooking at the
systemi c issues that inpact the procedures or acts as to justice
in our state.

W have al so wanted to recommend standardi zati on. W have
had maj or problens getting informati on even when the Conmm ssion on
Crimnal Justice nmenbers, or for exanple, ny State Senator, who's
Senator Pat Jehl en, who's on the Commi ssion for Crimnal Justice.
They' re asking us in our advocacy work to look at -- should I just

put this down?
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JUDGE LAURI AT: No. You're working out.

M5. WASSEL: To actually help them get data, because they
have al so not been successful. So we were wondering, are what we
seeing the tip of the iceberg, wherein sonme counties that what's
happening in New Bedford, Fall River, Hol yoke, Wbrcester,

Lawr ence, Lowell, areas of extreme poverty? So we're hearing

t hese things anecdotically and we're asking for data fromthe
Mass. Trial Court, but we can't get it. O we get it in bits and
pi eces, or what we get fromone county doesn't match what we're
getting fromanother. This has been docunented in a paper that we
did, a report with Northeastern Law School, Mssachusetts
alternatives, alternatives around the bail system and al so
recently by the NIC, National Institute of Correction report that
they did on M ddl esex County on analysis of their pretrial

def endants population. As you know, M ddl esex had a cl osi ng of
the Canbridge Jail. They're |ooking possibly to build a new one.
And they're needing to have data; how many people in their current
jail at Billerica is housing people on Iow bail? Nobody could
provide that information to them except the snapshot that they
di d under Sheriff Koutoujian's current popul ation.

They're estimating as many as 25 percent of the people are
hel d on under a thousand dollars or less. And we want you to
analyze it. | live in Mddlesex County. Before you' re |ooking at
building a new jail, how do we get the data fromthe court, from

the pretrial, to look at do we really need a new jail, or are
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there other alternatives that could be inplenented?

The other thing that we are seeing is barriers for when
individuals are trying to get information, so when you have these
these | ack of data in these reports, that we actually try to show
the problens. W, for exanple, trained a group of 60 volunteers
to do a random sanpl e of 30 courts throughout every county in
Massachusetts to get information fromcourt dockets; just a
t wo- week random sanple from 2012, to see if what we were seeing
was al so true throughout the state, because we couldn't get this
systemcally fromthe Mass. Trial Courts. And we found a tota
range of response of each courthouse. One court has conputer
access; others said, "Conme back." One said, "W're avail able at
4:00"; intense labor for the court clerks to give you the
information, to get to the actual dockets.

So there's no standardi zation. There's |lack of information.
We're constantly trying to get the information; had to hand sort
t hrough dockets, hours, and hours, and hours. W don't know if
the State, for exanple, mght have this information or it's just
not available to us as a public John Q Citizen or Jane Q
Citizen, or is it kept in any way. W would like to nake
recommendations it be kept. So if you' re | ooking at open access,
pl ease think of the inpact this information has on public policy
and savi ng noney.

So we now currently have nade public access record requests

to a range of areas in the court system And responses vary from
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"Sorry, we're not covered under the Mass. Public Records Law, " to,
"Here is some information" which is very, very helpful and is
going to be used to informour work in ternms of the work we're
doing with public officials around reducing the cost of detaining
peopl e on very, very low bail, nonviolent crines that don't need
to be incarcerated or are largely there due to substance abuse
probl enms or nmental health issues or other areas.

So we wanted to nake sure that you | ook at the systemc
changes you could put in place that systematize information, and
you | ook at how the open access woul d i npact and i nform us around
public policy. Thanks very nuch.

JUDGE LAURI AT: Thank you very rmuch.

M5. WASSEL: Is there anything that you want to add?

JUDGE LAURI AT: Al exander Jones. Is he --

MS. WASSEL: He's with us.

JUDGE LAURI AT:  Yep

MR. JONES: Thank you, nmenbers of the Commttee. |
understand I'mnot in al phabetical order.

Currently I work for the Massachusetts Bail Fund. 1'malso a
first-year law student, or a rising second-year |aw student, at
Nort heastern University School of Law here in Boston. And | w sh
to echo what Ms. Wassel was saying, and add a few things, because
|"ve been working on trying to get sone of the information on the
court system working to no avail nostly.

Louis D. Brandeis, a great justice of the United States
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Suprene Court and actually a petitioner here in the conmonweal t h,
once said that sunshine was said to be the best disinfectant. And
t he sunshine in governnment is public access and citizen

i nvol venent. Unfortunately, there's not a whole lot of either in
the court system |'ve found that when |I've tried to access data
for the court system | constantly run into the sane brick wall,
which is Public Records Law. And | understand that the Suprene

Judicial Court has ruled that the judiciary is not covered by the

Public Records Law. | understand that. | understand the statute
does not cover the judiciary. | understand that.
However, | do not understand why sone offices will give ne

information and other offices in the Departnment of the Trial Court
will not. That doesn't nake sense. As Ms. Wassel said, there
needs to be standardi zation, not only of the data that goes into
the trial systemand cones out of the Departnment of the Trial
Court, but also policies. It's all well and good to have a
uni form policy of no access. But it's also problematic to have a
di sparate set of policies of access to sone records and no access
for others. This leads to confusion. This leads to frustration.
And this also |l eads to clouding of the sunshine that needs to go
into governnment to make sure that it's running well.

Louis D. Brandeis also said that the nost inportant office in
a denocracy is that of a citizen; it is not the president; it is
not a judge; it's not a senator; it is a citizen. And the citizen

cannot performtheir duty, and cannot discharge the duties of
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their office if they have no information.

There is no sunshine in the darkness. Jesus of Nazareth
said, "You do not put a light under a pillow, you let it shine out
in the darkness." So let's have a little bit nmore |ight.

| understand that the judiciary is not covered by the Public
Records Law. But that does not nean that people can still not get
information. You can have your own policies set forth to allow
for individual offices to allow people to come in and get records,
or to provide small anounts of information so that people can have
a taste of what is in the records.

And | ast but not |east, | ask that you urge the Suprene
Judicial Court and the legislature to anend the law as it stands,
whereby the judiciary is not included in the Public Records Law.

Thank you for your tine.

JUDGE LAURI AT: Thank you very nmuch. Let's see. Brooke
Wllianms or Wlliam WIllians, | thought it.

M5. MKIM H. M nane is Jenifer MKim [|'m not Brooke
WIlians.

JUDGE LAURI AT: You don't |ook |like Brooke WIlianms. Are you
speaki ng for both of you?

M5. MKIM | amspeaking -- yes. She and | are both
col | eagues at the New Engl and Center for Investigative Reporting.
She was not able to conme today. But | amalso a senior
investigative reporter at the New England Center, which is a

nonprofit news center based out of WGEBH Public Radi o and Boston
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University. |'ve been a reporter for nore than 25 years before |
came to NECIR. | worked at the Boston d obe and al so at the
Orange County Register in Southern California.

Court records are a key tool for watchdog reporters to use in
telling stories that nake a difference; pronpt |egislative changes
for good; and focus public scrutiny on systemc flaws and bad
actors. I'mecontinually surprised at how difficult it is to
access public records in the state of Massachusetts, and in
particular in the convoluted court system

Particularly, I was dismayed to find that the court had
started to reduce the public for access to superior court records.
| ndeed, we believe the court should not only not limt them but
expand records to provide full text of these records.

| wonder why attorneys should have easier access to such
information that is not available to the rest of the public.

Al ready we've used the limted access in superior and district
court docunents to wite inportant stories that affect

mar gi nal i zed people in the conmmonweal th, including nost recently a
story I wote on people who lost their hones to forecl osure and
wer e being pursued by debt collectors for financial |osses they'd
never be able to cover.

We al so use Land Court records to docunent a growth in
foreclosure filings fromthird-party investors, who increasingly
are buying up tax liens fromcities and towns, an issue that

housi ng advocates say is affecting a growi ng nunber of elderly and
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di sabl ed residents.

Wthout publicly available court information, our ability to
do our work, serving as the eyes and ears of the community, is
seriously curtailed. Already | spend countless hours driving to
| ocal courthouses to get court information that would be publicly
avai | abl e at our desks in other states.

In addition to tinme and transportation costs, we generally
are asked to pay a dollar a page for these records at courthouses.
And one other thing | was thinking about as I was sitting
here is, |I've also spent a lot of tine and energy getting court

transcriptions fromthe courthouses, which is also a confused
process of tracking down court reporters or recorders to tell us
where the information is.

We at the New England Center for Investigative Reporting urge
you to expand both free and public access to court records.

Thank you.

JUDGE LAURI AT: Thank you very nuch. | believe that
concludes our |ist of registered speakers for the evening. Let
me, on behalf of the Commttee, thank everyone who has cone today,
everyone who has submtted verbal conments and witten remarks.
We've received a wide variety of views and approaches to the
difficult issues that confront us relating to public access to
court records.

W intend to read, to review, and to consider all conments,

both those nmade here today and those in witing. And we w ||
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continue to work to devel op a set of proposed rules to govern
access to public access to court records.

As | indicated at the outset, our plan and hope is to draft

or conplete drafting a proposed set of rules, which will then be
given to the Chief Justice of the Trial Court, to then be posted
for public comrent. There'll be a period for public coment for
everyone. You can send in additional conments at that tinmne.
We'l|l receive those during the coment period. W'Ill work toward
a final set of proposed rules. And then our work will be sent to
t he Suprene Judicial Court, who will have the final determ nation
and consideration of what rules will conme forward on public access
to court records.

Today's proceedings we anticipate will be conpiled in sone
kind of either transcript or electronic formor both. And we do
expect to be able to nake that public to everyone at some point.
| f you check the Trial Court website, it'll give you further
information as soon as that is all conpil ed.

So thank you all very much for com ng.

[ Recordi ng Ends. ]
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