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 Re: Ten Community Demonstration Comments 

 

 

Please receive this correspondence on behalf of the Town of Arlington as comment 

regarding the Department of Energy Resource’s (“DOER”) draft regulations for the 

“Municipal Fossil Fuel Free Building Construction and Renovation Project” 225 CMR 

24.00, as well as its “Project Model Rule.”  Arlington is grateful for the opportunity to 

participate in this important pilot program.  By DOER’s reckoning, Arlington was the first 

to file a Home Rule Petition and an accompanying bylaw, which was approved by an 

overwhelming majority, largely prohibiting the installation of fossil fuel infrastructure in 

new construction and major renovations.  In concert, those actions proposed a local 

regulatory authority and process very similar to that which DOER is developing following 

the passage of Chapter 179 of the Acts of 2022, An Act Driving Clean Energy and Offshore 

Wind.  The Town provides the comments herein to further DOER and municipalities’ mutual 

interest in balancing certainty with experimentation to yield the best long-term demonstration 

of the value of fossil fuel-free homes and businesses. 

 

A. Support for the Regulations & Model 

 

Foremost, the regulations provide a solid framework with an elegant bridge to common 

goals and attributes of the Specialized Stretch Code.  The Town further appreciates the 

development of a Model Rule ordinance that is not explicitly required.  Taken on the whole, 

the Model Rule presents a firm best-practice, baseline ordinance/bylaw to promote common 

 



structure and substance across participating communities.  However, it is likely helpful both 

for individual interests of communities and the experimental nature of the overall pilot to 

afford reasonable opportunities for customization.   

 

B.  Concerns & Requests  

While Arlington is pleased with the draft regulations and Model Rule overall, it holds 

four categories of concern or feedback respectfully submitted for your consideration: 

 

1. Timing and Defining “Application” and “Eligibility” 

 

a. Timing – Per the draft regulations, prioritized communities like Arlington 

must submit a Letter of Intent by September 1, 2023; Application Materials 

by November 10, 2023; and satisfy Eligibility Requirements by February 11, 

2024.  However, specific components of the Application and Eligibility may 

depend on acquiring approval from other departments of the Commonwealth 

outside of Arlington’s control. 

 

For example, pursuant to G.L. c. 40 sec. 32, the Attorney General’s Municipal 

Law Unit (“MLU”) has up to ninety (90) days to review town bylaws for 

approval.  As such, assuming Arlington held a Special Town Meeting to adopt 

the Model Rule or a comparable bylaw on October 1, 2023 (earlier than most 

Special Town Meetings in Arlington), the Town may not have an approved 

bylaw from the MLU until January of 2024, several months after the 

Application deadline set forth in proposed 225 CMR 24.04(1)(b).  

Furthermore, should a Special Town Meeting need to occur later in the fall, 

the Town may not have an approved bylaw from the MLU prior to the 

February 11, 2024 deadline. Similarly, under these circumstances, any zoning 

bylaw changes necessary to meet the MBTA Communities criteria set forth 

in proposed 225 CMR 24.04(1)(d) and 225 CMR 24.05(1)(c)(3) would not 

have approval from the MLU prior to either the November 10, 2023 

Application deadline or the February 11, 2024 Eligibility deadline; and 

potentially would not have approval from Town Meeting prior to the 

November 10, 2023 Application deadline. 

 

In the same vein, Eligibility based upon certification of compliance with 

housing production eligibility thresholds as outlined in proposed 225 CMR 

24.05(1)(c) may also depend on action by the Department of Housing and 

Community Development beyond municipalities’ control with respect to 

time. 

 

Proposed 225 CMR 24.04(1)(b) states that an Application must include a 

“Copy of [the] proposed bylaw or other ordinance for participation in the 

Demonstration Project.” The use of the phrase “proposed” suggests that an 

Application would be complete should the municipality take sufficient steps 

to demonstrate plans to pass the proposed bylaw prior to the February 11, 



2024 deadline. However, proposed 225 CMR 24.04(1)(d) states that an 

Application must also include “Documentation sufficient to demonstrate that 

the applicant has achieved at least one of the three housing production 

eligibility thresholds set forth in 24.05(1)(c).” The use of the phrase “has 

achieved” suggests that demonstrated plans to achieve the housing eligibility 

threshold (such as approval by Town Meeting) would be insufficient to render 

an Application complete. This contradicts Chapter 179 of the Acts of 2022, 

which states that a city or town must “approve such a multifamily zoning 

ordinance or by-law within 18 months of the effective date of this act.” 

“Approve” here implies that city or town approval may occur any date prior 

to February 11, 2024. 

 

b. Defining “Application” and “Eligibility” – We offer two solutions to the 

foregoing concerns with respect to timing:  

i. Clarify that Application criteria shall be met by indication of plans to 

achieve the Eligibility criteria by the February 11, 2024 statutory 

deadline rather than the November 10, 2023 Application deadline. For 

example, the proposed 225 CMR 24.04(1)(d) could instead state that 

Application materials must include “Documentation sufficient to 

demonstrate that the applicant will achieve at least one of the three 

housing production eligibility thresholds set forth in 24.05(1)(c) by 

February 11, 2024.”  

ii. Clarify that both Application and Eligibility criteria shall be met by 

local approval and intent to submit bylaws to relevant state authorities 

for approval rather than end approval of bylaws by state authorities.  

Hence, a positive vote of Town Meeting, subsequently resulting in a 

proposed bylaw pending before the MLU would satisfy both 

Application and Eligibility requirements for the local fossil fuel-free 

bylaw, and/or a positive vote of Town Meeting, followed by 

application to DHCD for a determination that the Town meets housing 

production eligibility thresholds, would satisfy both Application and 

Eligibility requirements, even as such matters may be pending before 

those agencies.  

 

2. Authority to Customize the Model Rule and Amend the Specialized Stretch Code 

 

a. Affirming Customization of the Model Rule – The specific provisions of 

Arlington’s fossil fuel-free bylaw reflect considerable effort on the part of 

residents and Town staff to engage the community in design of a bylaw that 

achieves common goals. As previously noted, Arlington values the ability to 

provide additional details to the Model Rule, some of which are currently 

included its local fossil fuel-free bylaw, such as criteria for waiving the 

application of the bylaw in instances where fossil fuel-free construction 

would be impractical or financially infeasible, at the discretion of Town 

officials.  Similarly, the Town may wish to retain some exemptions that were 

included in its previously adopted bylaw, or modify those exemptions in ways 



that differ from the provisions of the Model Rule.1  The Town considers 

flexibility an important opportunity for individual municipalities to 

demonstrate what may or may not work well, in the spirit of a true 

Demonstration Project.   

 

As such the Town wishes to affirm that the requirements to detail and explain 

departure from the Model Rule in draft regulation 225 CMR 24.04(b) are not 

intended to preclude customization consistent with of Chapter 179 of the Acts 

of 2022.  

 

b. Authority to Amend the Specialized Stretch Code – Section 4 of the proposed 

Model Rule (which would be adopted by a municipality, not the State) 

provides: “With the adoption of the Fossil Fuel-Free Demonstration, and upon 

approval by DOER, the following amendments to the Specialized Energy 

Code are adopted.” Arlington is concerned that this provision, which 

envisions a town amending state law by the adoption of a bylaw, may not be 

approved by the MLU. Moreover, even if the DOER approval mentioned in 

the bylaw could function to amend the Specialized Stretch Code, it is not clear 

how that could be made effective without following the usual rules for 

amending the state building codes. While Arlington is fully supportive of the 

concept underlying the DOER’s integration of the demonstration project and 

the Specialized Stretch Code, it is unsure that the legal framework will be 

acceptable to the Attorney General. It recommends that DOER obtain 

assurances on that score before finalizing the proposed rules.  

 

 

3.  Mechanism for Applying the Specialized Stretch Code to Major Renovations 

 

a. Major Renovations – Several sections of the Specialized Stretch Code 

(Sections RC 101 and RC 104-105 of the Residential Specialized Stretch 

Code and CC103 and CC105 of the Commercial Specialized Code) purport 

to eliminate the codes’ “Zero Energy Pathway” and “Mixed-Fuel Pathway.” 

The Specialized Stretch Code does not, however, apply to major renovations. 

For example, Section 101.1 defines the various pathways envisioned by the 

Residential Code as applying only to new construction, and states that 

“existing residential buildings shall comply with Chapter 5 of the stretch energy 

code.” Section 503.1.5, to be sure, applies to major renovations (defined as 

Level III alterations) and requires such renovations to follow the HERS 

ratings set forth in Table R406.5. That table has different requirements for 

mixed-fuel and all-electric buildings, and arguably elimination of the mixed-

fuel pathway in RC 101.1 could be construed as eliminating the option to use 

the mixed-fuel row in Table R406.5. That conclusion is far from obvious. 

 

 
1 A copy of the Arlington fossil free bylaw approved by Town Meeting, but not by the MLU, is attached for 

your convenience, containing a series of exemptions, waivers and definitions varying from the Model Rule. 



b. In communities like Arlington, it is extremely important to apply fossil-fuel-

free rules to major renovations. We believe that the recommended Model Rule 

should be completely clear about how it applies to major renovations. It 

should not be necessary to engage in subtle and complex legal arguments to 

conclude that provisions that, on their face do not appear to apply to existing 

buildings, actually do. The language of the proposed rule should make it clear.    
 

4. Reporting Requirements for Participating Communities 

a. Clarifying definition of “square footage” – Proposed 225 CMR 

24.07(2)(a) requires that Participating Communities submit, “For each 

applicant for a building permit, the applicant’s name, street address, 

building usage type, square footage, and estimated construction cost.” 

The Town requests that DOER either clarify the range of acceptable data 

points for “square footage,” or use a more specific term that can be 

interpreted consistently across municipalities. In Arlington, the Town’s 

Inspectional Services Department collects square footage of the total 

floor area and gross living area in the permitting process. While 

recognizing the value of requesting a data point already used in the 

Stretch Code, such as conditioned floor area, a more expansive 

definition of square footage that accepts data points already collected by 

municipalities would reduce administrative burden for departments who 

will be reporting these data. 

 
 

 

C.  Conclusion 

 

The Town of Arlington is enthused to participate in this innovative demonstration 

project.  While Arlington is encouraged by the quality of the draft regulations to date, modest 

clarifications and confirmations could help to ensure that communities meet eligibility 

without depending on approvals from outside authorities; and further aid the project in 

maximizing the opportunity to balance uniformity with experimentation based on local 

conditions.  If the Town can be of any further assistance in detailing its comment, please so 

advise me at your convenience. 

 

 

 

Very truly yours, 

 

                                                                          

 

Sandy Pooler 

Arlington Town Manager 
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